| Saleem Ullah S/O Mamraiz Khan, _ S

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUALI'..PESHAWAR.

Appeal No. 570/2014

Date of Institution ... 11.04.2014

Date of Decision ... 11.1_0.2017

Constable no. 703, District Courts, Nowshera. ' :
i (Appellant)

VERSUS

1. Inspector General of Police, Khyber Pakhtunkhwa Peshawar and 2 others.

a (Respondents)
MR. MUHAMMAD HAYAT, |
Advocate - For appellant.
' MR: MUHAMMAD ADEEL BUTT, B P
Additional Advocate General e For respondents.
MR. AHMAD HASSAN, - MEMBER(Executive)

MR. MUHAMMAD HAMID MUGHAL MEMBER(Judicial)

JUDGMENT

' AHMAD HASSAN, MEMBER.- Arguments of the learned counsel for,the

' parties heard and record perused. - - _ :

- FACTS

2. . The brief facts are that the 'appellant_was appointed. as. cqnstable in Police

Depaftment on 08.07.1998. That on the basis of al]egatidns leveled against him '

disciplinary proceedings were initiated and upon conclusion minor penalty of stoppage of
two years increment with cumulative effect was imposed vide impugned order dated

04.01. 2010 Appellant preferred departmental appeal which was rejected on 02.09.2010,

hence, the instant service appeal.




ARGUMENTS

3. The learned Counsel for the appellant argued that vide impugned order dated

- 04.01.2010 'minor penaity of 'stoppage of two increments with cﬁmulative effect was

imposed on the appellant. The competent authority passed impugned order without taking |

into consideration facts of the case. Normally proper order for imposition of penalty is
M o

'passed by the competent authority upon finalization of the disciplinary proceedings but in

this case no .such order is available in file. Remarks regarding imposition of minor

* penalty were recorded by the competent authority on the face of the reply to the show
: . !

cause notice subm.itted by the appellant. Proper opportunity of defense and personél
hearing was denied to the appellant. Enquiry was conducted in a slipshod manner and the
appellant was not properly associated with the enquiry proceedings.;Neither statements of
the witnesses who deposed against the appellant were recorded nor was opportunity of

cross examining the witnesses afforded to the appellant. Mr. Hidayat Shah Khan Khattak,

Inspector member of the enquiry committee had not signed the jenquiry report which

- makes its authenticity doubtful. It has also not been specified in the enquiry report to

whom the information was being leaked by the appellant. That; a service appeal no.
877/2011 was accepted vide this Tribunal judgment dated 02.01.2013 involving the

similar issue. Reliance was placed on 2009 SCMR 1 and 2002 PLC.(C.S) 268.

|

4. On the other hand the Addl: AG argued that all codal formalities were observed by

the respondents before imposition of penaity. That his appeal was decided in his absence
because he failed to appear in the orderly room on 25.08.2010. This act on the part of the
appellant was willful and deliberate.

CONCLUSION.

5. A careful perusal of the entire record would reveal that no where it is mentioned in

the charge sheet and statement of allegations to whom the ':clppellant was leaking




i x

information above the movement of DPO Nowshera. However, the lappellant in reply to

the show cause referred to his ‘detailed reply submitted to the enquiry officer was not

taken into consideration by the enquiry committee. He denied the ‘charge of leakage of |

information about the movement of DPO, Nowshera. Though the énquiry committee in

their report held the appellant guilty of the charges failed to substantiate it through solid.

documentary evidence. The enquiry report does not bear the signature of Mr. Hidayat

- Shah Khan Khattak, Member of the enquiry committee which is not only strange but also

against the laid down procedure/rules and it makes the authenticity bf the report doubtful.

Similarly the competent authority failed to pass speaking order While disposing of his
departmental appeal and as such Sec-24 A(2) of the General Clauses Act was violated.

Needless to say that by initiating department proceedings against the appellant and

passing impugned order against him the DPO, Nowshera assumed; the role of a Judge in

his own cause, as he happened to be a complainant in the case. In the circumstances, non-

compliance with the mandatory provision of law and non-adherence to established rules
. ‘ i
and norms of justice not only caused miscarriage of justice but also rendered the

) |
impugned order void and nullity in the eyes of law. It is by now well established that no

limitation runs against void orders.

6. In view of the foregoing, we are constrained to accept the present appeal by setting

aside the impugned order dated 04.01.2010 and 02.09.2010. Partlies are however, left to

!

| ]
s MAD HASSAN)

@ >  MEMBER
O_ |

bear their own costs. File be consigned to the record room.

{

(MUHAMMAD HAMID MUGHAL)

MEMBER |

ANNOUNCED |
11.10.2017
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Order

11.10.2017

Counsel for the appellant and Addl: AG for respondents
present. Arguments heard. To comé,up for order on 03.10.2017
before D.B. -

~ Member s ‘ Member
(Executive) © (Judicial)

Appellant- present. Mr. Muhammad Jan, Learned
Deputy District Attorney for the respondents present, Learned
Deputy-District Attorney seeks adjournment to produce inquiry
report vis-a-vis appellant. Adjourn. To come up for further
proceeding on “H_/_/'o/go/_']__ before D.13. -

Member Meniber
(Executive) (Judicial)

Counsel for the appellant and Addl:AG for respondents present.

Arguments heard and record perused.

Vide detailed judgment of today of this Tribunal placed on file the
instant appeal is accepted 'and impugned order dated 04.01.2010 and

-02.09.2010 are set aside. Parties are left to bear their own costs. File be

consigned to the record room.

Announced:
11.10.2017

@oﬂ’ (AHMAD HASSAN)
Member

(MUHAMMAD HAMID MUGHAL) ‘
Member
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> Judgeneint ' hltp://w»iw.pakistanlaw'site.com/LawOnline/lu(-w"contcnt? lLasp?Casc...
i ' -

e

2009 S CMR1
[Supumc Court of Pakistan]) C -‘ ; ] _‘

P resent’ Abdul Hameed Dog‘lr, C J Ijaz-ul H‘lSS‘ln Khan, Muhammad Q‘um J an l(h.m
~and Ch. Ejaz Yousaf JJ :

l

GOVE R'l\MI NT OF PUNJAB through Secretf\ry Educatlon, C1v1l Secrectariat, Lahorc fuul
others---- Pctltloners

VLrsus
SAMEENA PARVEEN and 0thers-—--Respondents

Criminal Petitions Nos 71-L and 72 L Civil Petitions 215 L 216 L, 217- L 218 L, 224-L to -
236-1. 0of 2006, decided on 29th Aprll 2008.

(On appedl from the Judgment dated 29 1 2008 of the £ahore High Court, Lahore- passcd in
- Cr.0.P. No.370/W and 561/W of 2007, Writ Petmons Nos 11525, 11263, 11516, 11662, 11663,
11766 11881, 11835 12136 and 12185 of 2007, 8‘6 123, 274, 345, 599, 64'3 and11619(>t7008)

Civil service--- :
. . \
---—Admmlstrlatxon of Justxce---If a Tnbunal or the SupremL Court decides a point of law 1(,ldtmg to
the terms and conditions of a civil servant who htlgated \and there- were other civil servants, who
may not have taken any legal proceedings, in ‘'such a cass, the dictates of justice and rule of good
- governance demand that the benefit of the said decision |be extended to other civil servants also,
l‘xf‘ who may, not be parties to that litigation, instead of compelhng them to approach the ‘Tribunal or

j-'}_-: any other legal forum---All ¢itizens are equal before law and entitled to equal protectlon of taw as per -
\ Art.25 01 the Constltutlon

Hameed Akhtar Niazi.v. The Secretary, Establishment Division, Government of Pakistan and others

- 1996 SCMR 1185 and Tara Chand and others v. Karachi Water and Sewerage Board, Karachi and’
- others 2005 SCMR 499 fol.

S . -

Mst. Mugqadas Akhtar and another v. P10vmce of Punjab through Secretary Education De pmlmcnl
(novunmcnl of Punjab and another 2000 PLC (C.S.) 867 ref

Ms. Alsh'm Ghazanfar, AA-G Punjab and Rana Abdul Qayyum D S. (Educatlon) Pumab for
Petitioners. . : :

| .
' o

S.M: ldyydb Senior Advocate Supreme Court for Respondents (m Cr.Ps. Nos 71-L, 72- L dnd

C.P.224- Lof2008) o l '

Nemo for other Rcspondénts. :

ORDER

%)

10/20/2016 11:12 AM
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Judgement

\\\\\\\

/\l“)UL l[AMEED DOGAR, C. J.~-Through this order wle intend to dispose of above captioned
petitions filed against common judgment, dated 29 1-2008 passed by learned Judge in Chambers of
Lahore High Court, Lahore whereby Cr.O.P. No. 370/Wl and 561/W of 2007, Writ Petitions
Nos. 11525, 11263, 11516, 11662, 11663, 11766, 11881, 11835, 12136 and 12185 of 2007, 86, 123,

274, 345, 599 643 and 11619 of 2008 filed by reslpOndents were allowed and the impugned orders

passed by pcutloner/authonty were set aside.

2. i31 ietly, ‘stated facts giving rise to the filing of instant petitions are that respondents were appointed
as P'I'C Teachers during the year 1995/1996 after completion of all legal requirements and they joined
their respective place of posting: After' sometime, their appointments were cancelled bemo bogus vide

order No.277/E-1, dated 3-4-1998. This order was assailed before learned Lahore High Court, Lahore
and same was declared to be without lawful authority in the case reported as Mst: Muqqadas Akhtar
and another v. Province of Punjab through Secretary Education Department, Government of Pun)ab '

and another 2000 PLC (C S ) 867. The relevant paragraph is reproduced as under:-- -

"‘Consequently‘ the petitioners dre declared to be in service and the action of the’

Headmasters/Incharge of the Schools stopping the petitioners from performance of thetr duties
as PTC Teachers on the basis of the abové said impugned order, is declared to be without
lawful authority. It is, however, clarified that the department is at liberty to proceced against
pelitioners, if so desired, on individual basis hinder the relevant law and under the Punjab Civil
Servant (Efficiency and Dls(:lplme) Rules, 1975."

In view of above judgment, the respondents were absolved of the charges of bogus appointments. But

later on once again the services of respondents were terminated vide order, dated 3-8-2005, which

order was challenged before learned Lahore High Court, lLahore through Writ Petition No.16864 of

2005. The said writ petition was allowed vide judgment, dated 11- 12-2006 and the impugned: order,
was declared as illegal and without lawful authority. Similarly, one of the teachers namnely Mst.

Nascem Akhtar assailed the order, dated 3-8-2005 before Punjab Service. Tribunal, Lahore through.

Appeal No,903 of 2006 which. was also allowed vide judgment, dated 4-9-2006. The said judgment
was maintained by this Court in Civil Petition No.1960-L of 2006 vide judgment, dated 2-11-2006. On
26-9-2007 once again the services of respondents were terminated. Feeling aggrieved they filed above

mentioned petitions before the learned Lahore High Court, Lahore which were allowed vide impugned
judgment as stated above

3.0t s mainly contended by learned AA -G. Punjab appearmg on behalf of petmonu» that the
jurisdiction of the learned ngh Court is barred undlemArt:cle 212 of the Constitution of" fslamic
Republic of Pakistan, 1973 in matters involving determination of terms and conditions of civil
servants. She further contended that the appointments of the respondents were bogus and [ake as they

were never selected by the competent authority, there:fore the orders of dismissal passed by |
departmental authority were in accordance with law, wlnch did not call for any interference by 1lns

Louu

4. On the other hand ‘Mr: S. M. Tayyub learned Senior Advpcate Supreme Court appecumu on behalf
of some of the respondents supported the impugned Judgment and contended that appointments ol

respondents had taken place in accordance with rules clll'ld pICSCI‘led procedure. They submitted their
applications in pursuance of advertissment of the posts of PTC Teachers. They passed the 1eqmzed

test and were appointed by the competent authority. According to him, the respondents were in

service for about 9-10 years and during this period no.objection was raised, and subsequently on vague
allegations they were dismissed from service. He fu;rther contended that cases of respondents were at

10/20/2016 11:12 AM
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par with Mst. Naseem Akhtar which was dec1ded by tlns Court in le Pet1t1on No. 1960-1. of 2006

vide judgment; dated 2- 11t-2006

5. We hcwe conSIdered the arguments of both the parties and have gone through the u.cmd and
proceedings of the case 1n minute particulars. The matter has already been decided by this Court in
the case of Mst.- Naseem Akhtar (supra), and it has been held that the appomtrnem orders of the
réspondents as PTC Teachers were genuine. It'was held by this Court in the case of Hameed
Akhtar.Niazi v. The Secretary, Establishment Division, Government of Pakistan and others 1996
SCMR 1185 that if a Tribunal or this Court de01des a point of law relating to the terms and
conditions of a civil servant.-who litigated, and there were other civil servants; who may not have

taken any legal proceedlngs in such-a case, the dlctates of justice and rule of good povernance. -

demand that the benefit of the said decision be extended to other civil servants also, who may not
be parucs to that htlgatchn instead of compellmg them to approach the Tribunal or any other legal
forum.” This view was reiterated by this Court in the case of Tara.Chand and others v. Karachi
Water and Sewerage Board, Karachi and others 2005 SCMR 499 and it was held that according to

Article 25 of the Constitution of Islamic Repubhc of Pakistan, 1973 all citizens are equal before
law dnd entitled to equal protection of law. :

6. 1n this view of the matter ‘we are of the view that no ground for interference in the impugned
A Bt ! pug
judgment is 1Pade out. Accordmgly, the petitions Being devoid of force are dismissed and leave to

appeal refused.

M.B.A/G-13/SC “ - petitions dismisse -

http://wV\;fw.pakistanlawsite.corn/inwOnl ine/law/content? Lasp?Case...
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2002 P L, C (C. $.) 268

- [Supreme Court of Pakistan]

Present: Itikkhar Muhammad Chaudhry, Mian Muhqmmad Ajmal and Hamid Ah Mlmn, JJ

SOVE RNMENT OF N WFP and others

vcrsus.

MALIK AMAN

: Clvil ‘Appeals Nos. 108, ‘6%8,699,701 to 712, 849 to 861, 951 to 967, 971 to 975 and 1012 to 1017 of

2000, deuded on 11th June, 2001

(On appoal from the Judgments of the N.-W.F.P. Serlwce Tribunal, Peshawar dated 24-9-1998 pdSSCCl
in Appeal No. 340/96, dated 26-1-2000 passed in Appeals Nos.348 and 349/98, dated 2-3-2000

passed in Appeals Nos.692 to 695 and'697 to 703 of 1998, dated 5-1- 2000 passed in Appeal No0.2740

0f'1997, dated 7-2-2000 passed in Appeals Nos. 16, 20, 21, 42 to 51 of 1999, dated 18-1-2000 pdSSC(l

~ in Appeals Nos.261 to 265 267 to 272, 274, 276 to 279 and 281 of 1999 and dated 8 2000 passed

in Appeals Nos 420, 42l 425 427 433 and 434 of 1999)
|

(a) North-West Frontier Provmce le Servants Act (XVIII of 1973)---

--S. 2(1)(e)---Qanun-e-Shahadat (10 of 1984); Art.ll4_---Co'nstitution of Pékistan .'(1973), Art,
212(3)---Claim of civil servants to graded pay from date of initial appointment---Service Tribunal
accepted appeals of civil servants holding them |entitled to get graded pay from date of their

appointments  and arrears of pay from date of filing of departmental appeals---Validity---Civil |
servants were appointed on- fixed pay basis as they dldLnot possess basic -qualifications at that

tlme———le servants never raised any objection with regard to their fixed pay when they were
employed or till the time they were awarded graded pay on acquiring'requisite qualification--Having

once accepted fixed pay for lack of requisite qualifications, civil servants were estopped by their
conduct to claim graded pay from date of their initial appointments and they could not be «llowed to.

contend set after a considerable long tirne---Supreme Court allowed the department's appeals.

Muhammad Rlasat SET (Science) and others V. The Secretary of Education, Government of
‘N.-W.EP., Peshawar and 2 others 1997 SCMR 1626 Province of Sindh. through the Secretary,

Ldueatnon Department Karachi and 2 others v. Ghulam Rasul and 35 others 1976 SCMR 297 and

N.-W.EP. Government through Secretary Education, Peshawar and others \ Muhammad Qavi Khan
1996 SCMR 1011 ref . 1

1

o) North-Wést Frontier Province Service Tribunals Act (I of 1974)---

|

---:8. . 4---Constitution  of Pakistan (1973), -Art| 212(3)---Limitation--Condonation of
‘ dclay---Contentlon was ‘that respondents’ appeals filed before Service. Tribunal were liable to be

dismissed beéing hopelessly tnne barred--Supreme Coul“t cohdoned the delay, Wthh was in some cases

http //www paklstanlawsxte com/LawOnllne/iaw/coment.1 aSpVCase

10/20/2016 11:11 AM
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)

Mok 1han ten years, in the interest of _]llSthe and in'view: o|f the srrmlarlty of point mvoived in other.
- cases.

" Imtiaz Ali, Addl A, G N. WFP for Appellants (1nCAs Nos. 108, 698, 699 and 701 to 712 849 to
561 951 to 967 and.1012 to 1017 of2000) :

Jan Muhammad Khan, Advocate- on-Record for Appellants (in C.As. Nos.971 to. 975 of 2000)
Jan Muhammad Advocate -on- Record for ReSpondents (in C. zixs Nos. 701 to 711 of 2000)

ldteh Muhammad Khan Advocate on—Record for Respondents (m C.As. Nos. 108, 698 and 699 ol
2000). ‘ .

K-hushdil Khan, Advocate Suprerne-Court for Respo‘ndentsd(.i.n C.As. Nos.849 t0 861 of 2600)
Muhammad Asif, Advocate Supreme Court for Respondents (in C.As. Nos 951 to- 967 of ’)000)

‘ ‘ Imtla/ Al Addl A, G N1 WFP for Respondents (m C As. Nos. 971 t0.975 of 2000)
Muhammad Asif, Advocate Supreme Court for Respondents (m C.As. Nos 1012 to 1017 of 2000)
Respondent in-person (m'C.A. No.7l2 of 2000). -

 Date of hearing; 11th June, 2001.
) UDGMEM% |

MIAN MUHAMAMD AJMAL, J. --—By th1s common Judgment we propose to drspose of Civil

Appeals Nos. 108, 698, 699 701 to 712, 849 to 861, 951 to 967 971 to 975 and 1012 to 1017 of 2000-
as they mvolve identical questions of law and facts.

Facts-of C.A. No. 108 of2000.

.- Malik Aman respondent ‘was appomted as S.V. untrained Teacher on ﬁxed pay by the Divisional
Director of Education (Schools), Peshawar vide order dated 15-10-1980. He was. allowed graded pay
w.e.f. 1-8-1988 vide order dated 31-10- 1988 after he Ipassed C.T. examination. He also passed M.A.

cxamination from University .of Peshawar in 1992. He filed departmental appeal on 16-1-1996 for
grant of running pay and other benefits claiming that he|was entitled to graded pay from the date of his

appointment. His departmental appeal was not respondpd iwithin the statutory period, as such, he filed

Appeal No.340 of 1996 before the N. WF P. Service Tribunal, Peshawar (hereinafter to be called the

1ribunals), -which- was' allowed v1de impugned judgment dated' 24-9-1998, the respondent’ was

declared entitled to the graded pay w.e.f 15-10-1980 i.e. tﬂe date of his appomtment and he was also

" held entitled to the arrears from. the date of his dep'altmental appeal. Feeling aggrieved the.

appelhnls/department preferred CP 256-P/98, wherelrt leave was granted by this Court on
16 -3- 2000 as under: = - ' : L '

"M 'Imtiaz Ali, learned Addl. A.G.-‘NA:-W.F;P., in supp:ort of thts petiti‘on contended with reference to

£5
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‘thecuse of Muhammad Rlasat S E.T. (Science) and others v. The Secretary Educatlon Govunmcnt ol
- N.-W.EP, Peshawar and 2 others (1997 SCMR 1626) that besides the service. appeal being hopelessly

time-barred, the learned Tribunal has erred to grant relief to the respondent ignoring the law laid.down
by this Court in the case of Muhammad Riasat (supra) (1997 SCMR 1626) that the civil servants were

entitled to graded pay with effect from the date of obtaining basic qualification prescribed. for the post:

he is holding and not from the date of appointment when he was not possessed of such prescribed
‘qualification.

In the case of MuhamrnadI Riasat. (Supfa) this Court has held that the civil servants who had accepled

the terms and conditions 1mt1a11y offered to them wherein they were entitled to a fixed pay of the scale -

without any increment and since he had attained the|basic qualification from a specific date, he would
be cnlitled to the graded pay with effect from the date he had acquired the basic qualification (in that
casc of B.Ed Examination) and not from the date of initial appomtment on temp01a1y badsis.

LCclVL to appeal is granted to con31der whether the l¢ arned Serv1ce Tribunal was not 3usl11 fed to follow -
- the law laid down by this Court on the subJect in thi case of Muhammad Rlasat (supra) (1997 SCMR

1626). "

Almost same is the posmon in connected C1v11 Appeals Nos 698, 699 701 to 712, 849 to 664 951 to

967 and 1012 to 1017 of2000

In /\ppeals Nos 971 to 975/2000 the appeals of the prlvate appellants before the fnbunal were
- accepted as under:-- :

"On factual sxde the appellants have got sufﬁment teachmg expenence at their credll According to
-, the authority of the-Hon'ble Supreme Court of Pakistan 1976 SCMR page 297, no distinction can be

made between a trained and untrained teacher with regard lo the graded pay. Moreover, according to
the Flon'ble Supreme Court of Pakistan, if an employee is made to work against a particular post, he is

entitled fo all- the monetary benefits' attached therewith. The question of graded pay has been -
thorom;;hly thrashed by this Tribunal and the judgments have been upheld by the. Supréme Court, of

Pakistan. The reply of the respondent-department has-got no cogent objection except the trained and

~ untrained. If a person has qualified the basic requirement for a post from a certain dale, he is fully

entitled for the award of graded pay from the date of qualification and in other cases; the person
holding the pdst is entitled to the pay' of the post and not fixed pay. A civil servant who is inade to

work against a particular post is fully entitled to all the benefits attached to that post. So with thése

observations, the appeals in hand as well as the connected 10 appeals are accepted as prayed for, with
NO arrears and no advance mcrements No order as to cbsts. Flle be consigned to the record.”

l“ec‘ling aggrieved, the appella‘nts ch'tllenged the, above decision of the 37 Tribunal before this Court
through Pctmons for Leave to Appeals Nos. 301 -P to 305 ;P of 2000, wherem leave was granted as’

under:--

* "This order will dlspose of C.Ps. 301-P to 305- P/2000. All|these cw1l petitions call in qu<.s11011 the

legality of the-order of the learned Service Tribunal whereby on the .one hand they had been held

entitled to graded pay from the date of induction in serv1ce|as prayed for in the petltlon and on the

‘other lhcy were not glven arrears and advance increments ﬁom the said date.

+Leurned counsel for the. petitioners s'tated that this is cor}tradict'ory order itself,' because what was. |

©10/20/2016 11:11 AM
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givin on one hand has been taken on the other, He stressed |thlat the petitioner should have been given
all the benefits of graded pay from the date of joining the serivice. He referred to C.P. 170-P/2000 to
(P, 180-P/2000 and submitted that leave has been granted inthe above cases on the same points. We

also grant leave in these petitions to consider the above submission and also for the reasons given In -
‘the leave pranting order of the other connected petitions.”
. : !

Civil Appeals Nos.703 t(!) 705 and ‘712 of 2000 are barred by time by 16 days and 92 days,
respectively. ‘ ‘ ‘ ‘ ‘

2. l.carned Additional Advocate General contended that the appeals of the respondents were |

hopelessly -time-barred. from the date of their appointments as they approached the Tribunal after the
lapse of long time, in some cases it is more than ten years, therefore, their appeals were liable to be
dismissed on this score alone. He submitted that When they were employed in service they were
untrained and did not 'posless the requisite qualifications for the posts, therefore, they were appointed
on fixed pay as reflected in their letters of appointment. They on acceptance of the terms and
conditions of their employment joined the service. They were granted graded pay after they acquired
the requisite qualifications. They were estopped by tlheir‘condu'ct to claim graded pay from the date of
their initial appointment as they had accepted the terms and conditions of service when they were
initially appointed. He urged that respondents were tightly given graded pay on acquiring (he requisite
qualifications for the post held by them. Reliance vdas placed on the case of Muhammad Riasat, SET
(Scienee) a'nd| others v. The Sc_cretar’y" of Education, N.-WIFP. Peshawar and 2 others (1997 SCMR
"1626), wherein it has been laid down that the teachers were ‘entitled to graded pay with effect from the

date they attained basic qualification for the post ‘and not from the date of initial appointment on
temiporary .basis. ' ' ‘ ‘

3. On the other hand, learned counsel for the appellants in |b.As. 971 to 975 and respondents in other
appeals, contended that no doubt respective appellants and the respondents were untrained teachers
till they acquired the requisite qualification, whereupon they were allowed graded pay from the date-
they qualified the training course, however, they served as teachers and discharged full duties like
 trained teachers; as such, they were entitled to running pay alongwith annual increments and other
" service benefits. Reliance was placed on Province of Sindh through the Secretary, Education
Department, Karachi and .2 others v. l,Ghulam Rasul al!ld 35 others (1976 SCMR 297) and N.-W.I.P.

Government through Secretary Education, Peshawar'and others v. Muhammad Qavi Khan (1996 |
SCMR 1011) ) ‘ '

4. 1n the interest of justice and similarity of the point iﬁwllved in all the casés, t'he"d'elay iﬁl filing Civil -
Appeals Nos.703 to 705 and 712 of 2000 is condoned. o

S. After hcaring the learned counsel for the parties anld'go;ing throﬁgh the record of the case, we are
inclined to follow the lawlaid down in Muhammad Riasat's case, supra as the learned Bench, after.
examining the divergent decisions rendered in C.P. 204-F, 205-P of 1991 and C.P 288-P of 1993
(1996 SCMR 1011) and relying on page 1005 placitum H giv!en in Federation of Pakistan v. Shahzada
Shahpur Jan and others (1986 SCMR 991), held as qndi‘ar:-- o |

"that in the circumstances of these cases the petitioners inl all these petitions had accepted the terms

and conditions initially offered to them wherein they were held entitled to-a fixed pay of the scale

withoul any increment. Since they have attained the basic qualification from a specilic date, they are
entitled to.the graded pay with effect from the date they had passed their B.Ed. Examination and not

fs
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frdt the date of initial appointment on temporary basis. The learned Service Tribunal was, therefore,

correct fo-hold that the petitioners were not entitled. to the graded pay with effect from the date ol -

“their appointment and that they could claim the graded pdy with effect from passing their B.Ed.
Examination. This finding of the learned ‘Tribunal does not suffer from any -infirmity of the kind
warranting our interfe'reﬁole under Article 212(3) of. the Constitution of Islamic Republic of Pakistan,
1973." | _ o o e -

http://w\\'h/w.pakisianlawsite.com/ LawOnline/law/content2 L.as p2Case...

It is an admitted fact that the re‘spolndbents' at the time of their-initial appointment did not possess the -

basic qualification for the post and they accepted the terms and conditions of their service whereby - -
they were employed on ﬁxed'pay.."Ihéj'/ never raised-any objection with rggard to their fixed puy when - -
they were employed or till the time they were awarded graded pay on acquiring the requisite -

qualification. Once the respondents had accepted the fixed pay for the lack of requisite- qualification, .

they were cstopped by fheix conduct to claim graded] pay-ﬁ'on-tl'the date of their initial appointment and
they cannot be allowed to take a‘turn aftera considerable lo

the graded pay from the date of their initial app’ointnr'ltent though they were not qualified for the same.

6. Consequently, we allow-appeals filed by the department and dismiss that of the private appellants
ie. C.As, 971 to 975/2000. In C.A. 962/2000 C as the respondent has not acquired the requisite
qualification so far, therefore, the impugned judgment to his extent is set aside and he is declared to be
not cntitled tq the graded pay. No order as to costs. i o ' o ‘

: R
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Order zlccorhingly.
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—‘ 20.10.2016 Appellant in person and Mr. Usman. Ghani, Sr.GP for

i

respondents present. Appellant requcsted' for adjourniment.

Adjournment granted. To come up for arguments on 21,02.2017.

!
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MEMBER
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21.02.2017 Appellant in person and -Mr., Muhammad Jan, GP for
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26.10.2015 - Counsel for the appellant -and Mr. Wisal Khan,, Inspector
con - ¥ S -
(Legal) alongwith Addl: AG for rcspondcnls.prcscm. Arguments

-

- - -

“could not be heard due to learned Member (Juchcnal) 1S on

.

official tour to D.I Khan. Therefore, the casc is adjourned 1o

| 0):?/3 #é for arguments. . 1 e

N
=

Member
.
A ey -
POCA e )
v T -

i (Lega}). alongwnh Asst: AG for respondems present. Arguments
ERW T R, (R iy Ay gw)w‘ e

LI

- Ch n
v .: " - -
03.06.2016 Counscl for the appellant and Assistant AG for |0§pon(lcnls

present. L le‘!‘l(.‘d counsel for the dppclldm requested for time to file
rejoinder rcquest accepted. To come up for rejoinder and argurpents on

20.10.2016.

Menmpber ,




4 ,\V 12.09.2014 ' -~ Appellant in-person and Mr. Muhammad Nabi, Inspector

(Legal) on behalf of respondents with Mr:‘Kabéerullah Khattak, Asstt.
A.G present. ertten reply and reply to appllcation for condonatlon
of delay haﬂ\,not been received. To come wup for  written-
reply/comments and reply to application for condontation of dela

on 13.1.2015.

13.01.2015 : " None present for appellant. Mr. Jjaz Hussain S (Legal)ilon'
behalf of respondents alongwith Addl: A.G present. Requested for :
' ad_]ournment Last opportumty granted for wntten reply/comments .
as well as reply to application for condonation of delay Adjourned ;

to 15.04.2015. N ]

Chaifrman

, N
'15.04.2015 _ Appellant in person and Mr Wlsal Muhammad Inspector (Iegal)-,',? E
; - S : annng:h Addl: AG for respondents present. ertten repIy submltted

The appeal is asslg_ned to D.B for rejoinder and final hearlng-for.,"" '

26.10.2015. | e . ?‘ o
: o - Ch4irman!




17.06.2014

A pel|ant Deposnted

 gecurity & Process Fee '
giy? ...... ~....Bank
Receipt is ttached with Flle.-

\

Ve

- 18062014

/WM/\/O $F0/40f
P S s Z(/ZZ//

No one is present on behalf of the appellant. Notices be
'~ issued to the appellant/counsel for the appellant. To come up folr

preliminary hearing on 18.06.2014.

‘Counsel for the appellant present. Preliminary arguments
heard and case file perused. Counsel for the appellant contended that '

the appellant has not been treated in accordance with law/rules.

‘Againsf the original order dated 02.01.2010, he filed departmental

appeal, which has been rejected on 02.09.2010, hence the present
“appeal on 11 .04.2014. He further contended that the impugned order ’
dated 02.09.2010, has been issued in violation of Rule- 5 of the Civil -

Servant (Appeal) Rules 1986. Counsel for the appellant has also filed .

an apphcauon for condonauon of delay. Points raised at the Bar need
consideration. The appeal is admitted to regular hearmg subject to all
legal objecnons The appellant is directed to dep031t the security
amount and process fee within. 10 days. Thereafter, Notices be issued
to the respondents. To come up for written reply/comments on main
appeal as well as reply/arguments on application for condonation of

delay on'12.09.2014

T~
This case be put before the Final Bench \ for
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FORM OF ORDER SHEET

Case No.

570 12014

S.No. | Date of order Order or other proceedings with signature of judge.or Magistrate
Proceedings ' '
1 2 3 |
1 23/04/2014 The appeal of Mr. Saleem Ullah resu;bmftted today by
. Mr. Muhammad Hayat Advocate may be entered in the
Institution register and put up to the Worthy Chairman for
preliminary hearing. ' |
' REGISTRAR
-2

A4-4-l0

" hearing to be put up there on iV > 2l

This case is entrusted to Primary Bench




The appeal of Mr. Saleem Ullah son of Mamraiz Khan constable No 703 Dlstt Courts Nowshera
received today i.e. on 11.04.2014 is incomplete on the followmg scores whnch is returned to the counsel

for the appellant for completyon and resubmission within 15 days.

1- Appeal may be got signed by the appellant.
2- Affidavit may be got attested by Oath Commissioner.
3- Copies of charge sheet, statement of allegations, show cause notice, enquiry report and
‘ replies thereto are not attached with the appeal which may be placed on it. -
4- Copy of impugned order dated 04.04.2010 mentioned in the heading of the appeal is not
attached with the appeal which may be placed on it.
5- Annexures of the appeal may be attgsted. .

No. 5 Qé /ST,

Dt. i !0 /2014,

REGIST
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

' _ . PESHAWAR.
Mr. Muhammad Hayat Adv.Pesh.

/m D@Wzﬂ/f no 7%&4%/09/
e //@&%ﬂz’vé 28 HAnn
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BEFORE THE KHYBER PAKHTUN KHWA SERVICES TRIBUNAL

PESHAWAR

Service Appeal No. > _170 /'2014
Saleem Ullah ................. s (Appellant)
VERSUS

Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.

And others....coovvviviiiiii i (Respondents)
INDEX
S.No Description of Documents Annex | Pages
1. | Service Appeal 1-5 -
- 2. | Affidavit : ' 6
‘3. | Addresses of the parties ‘ ‘ 7
4. | Application for condonation of delay . | 8-9
5. | Affidavit _ 10
6. | Copy of order dated 04/01/2010 A 11.
7. {Copies of appeal and order dated| B & C 12 14
02/09/2010 ‘ '
- 8. | Wakalat Nama : , 15
Through
Dated: 10/04/2014 = Muhammad Hayat
. - Advocate High Court
Peshawar.

Cell No. 0300- 5989437



BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
PESHAWAR.

Service Appeal No. ) /o /2014

Saleem Ullah S/o Mamraiz Khan ,
Constable No. 703, District Courts, Nowshera......... (Appellant)

VERSUS

1. Inspeétor General of Police, Khyber Pakhtunkhwa, Peshawar.

2. Deputylnspec_tor General of Police, Peshawar Division.

- 3. District Police Officer, Nowshe‘ra....................;...(Responde'n‘_cs) |

SERVICE APPEAL U/S 4 OF KHYBER
' PAKHTUNKHWA SERVICE TRIBUNAL ACT,
1974,  AGAINST THE ORDER _DATED
04/04/2010, PASSED BY RESPONDENT NO.
3, WHEREBY APPELLANT WAS AWARDED
PENALTY OF STOPPAGE OF TWO YEARS

INCREMENT WITH CUMULATIVE EFFECT,$ me /A/awé,

fine WHEREBY REPRESENTATION OF THE
APPELLANT ___WAS  REJECTED __ BY.
' RESPONDENT NO. 2, VIDE ORDER DATED
02/09/2010 WITHOUT _ASSIGNING _ANY
,//4/ f, 'LEGAL REASON.

_ Prayér in appear:

To set aside the impugned orders dated 04/01/2010
qnd 02/09/201 0 passed by respondents No. 1 and 2

 respectively and the appellant be restored to his Origind‘ll'. .




position with ‘all service benefits. from the date ef stoppage

of increment.

Respectfully Sheweth:

. That the appellant was appointed as Constable on
 08/07/1998 vide Belt No. 703 in the Police Department -
at Nowshera and was serving to the best of his abilities

and to the entire satisfaction of his superiors.

That the baseless allegations were leveled agaihst the

appellant and was charged sheeted on the ground in

'lleakage of information regarding the movement of .

respondent No. 3 V1de Daily Diary Report No. 29 dated ) |
‘24/10/2009 -

| That the appellant.Wae proceeded against departmentally‘
‘on such charges and respondent No. 3 imposed on a |
penalty of stoppage of 2 years incfement with cumulative |
' effect vide order dated 04/01/2010. (Copy of order dated _
© 04/01/2010 is annexure “A”). I

That feeling aggrieved from the same, the appellén't. -

preferred departmental representation before respondent

No. 2 which also met with the same fate vide orders -

dated 02/09/2010. (Copies of appeal and order dated : -

02/09/2010 is annexure “B” & “C” respectively)

That- the appeal of the appellant was de01ded in h1sf- |

absence without hearing of appellant.




That the order pés'sed by 're'spondent No. 2 have-serious‘ly

grleved the appellant, and thus appellant assalls the
same before this Hon’ble Trlbunal inter alla on the,

following grounds:

 GROUNDS:

That the irnpugned orders . dated 04/01/2010 and :

02/09/2010 are against the law, facts and record of the -

case, hence untenable.

- That the competent authority passed a mechanical order -

- and the departmental authority also passed a similar

order without application of mind. Had both these
author1t1es looked into the facts of the case deeply, they |

would not been passed such impugned orders.

That the no cogent and confidence inspiring evidence Was o

brought on surface about the involvement of appellant in
charges leveled -against him, therefore, such a
punishment is not sustainable in the eyes of law and is

liable to be set aside.

That it is the legal right of any employees to defend him

in a case, he is charged with any act of misconduct and -

- such a act of misconduct and impartial/ full-fledged

1nqu1ry with the active- partlclpatlon of the employees

neither  full- -fledged  inquiry was conducted | by |

~ respondents nor appellant was allowed to participate in

said 1nqu11y ~Such a procedure adopted by the

respondents are agamst K. P K Government Servant -_




Rule‘s, therefore, such an impugned order are liable to be

set aside.

'That the impugned orders are based on malafide and‘.‘

personal grudges, so, are liable to be set aside. |

That the appellant was not provided any oppoftuhity of
being heard and he was condemned unheérd, therefore,
~ both competent' authorities aé well as Appellafe A,u‘thority'. _
~violated the principles of natural justice. So, impositiorn'
of punishment on appellant without | providing him

chance of hearing is illegal and is liable to be sef aside.

.~ That the appellant was not provided any opportunity to:
cross examine and defend, thus both authorities have -

 violated the fundamental rights of the appellant.

. That appellant has not been treated in accordance with

law. Moge cves Selsw'feﬂg/&/"/’ §77/2¢0 fup beer
a%we/bjﬁa ,hanpw/é .‘ln'é“m.//” 2-1- 13-

That ‘the  appellant has' been made victim  of .

highhandedness of the respondents having no fault von.

his part.

That because of act of respondents, the appellant was |

highly discriminated.




S

K. That any other ground may be adduce at the time of A
arguments, “with -kind“ 'pérmission of this Hon’ble

Tribunal.

For aforesaid reasons, it is, therefore, most humbl&
prayed that on accepténce 6f this service aﬁpéal; thé'_ |
impugned orders dated 04/ 62/2010 and 02/09/2(510,~.

: may graciously be set aside and the appellant be res_tore:d ‘
to his original position with all service benefits from fhe

date of stoppage.

Any other remedy which deems fit by this Hon'ble

Tribunal may also be granted in favour of appellant.

gﬁ‘“\\)

" Dated: 10/04/2014 ' Muhamrhad Hayat
- Advocate High Court,
Peshawar.

'_ Through




BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, |

PESHAWAR

- Service Appeal No. /2014
- Saleem Ullah .......coooovvieeieinneainnnn ., e s (Appellant)
VERSUS

Inspector General of 'Police,' Khyber PakhtunkhWa, Pesh‘aWar. A
And others...........cccovun...... FUUT '...ﬂ._..........Q....(Resp'ond_ents)'_

AFFIDAVIT

I, Saleem Ullah S/o0 Mamraiz Khan Constable No. 703 .
DlStI’lCt Courts, Nowshera do hereby solemnly affirm and o
: declare that all the contents of the . accompanymg Serv1ce1-,.' o
Appeal are true and correct to the best of my knowledge and", :

'behef and nothing has been concealed from thls Hon’ble;:_ |
Tribunal.

D ONENT




BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL;

PESHAWAR.

SerV1ce Appeal No /2014
Saleem Ullah ....................coooeeeennene.. .. (Appellant)
VERSUS

Inspector General of Pohce Khyber Pakhtunkhwa, Peshawar.
And others...........oooviiiiiiiiiiin e (Respondents) =~

ADDRESSES OF THE PARTIES

APPELLANT
Saleem Ullah S / o Mamraiz Khan

Constable No. 7 03 District Courts, Nowshera
RESPONDENTS:

1. Inspector General of Police, Khyber Pakhtunkhwa Peshawar

2. Deputy Inspector General of Police, Peshawar D1v1s1on

Arj‘pell
| Through _
Dated: 10/04/2014 - Muham#ad Hayat

Advocate High Court
Peshawar

3. D1str1ct Police Officer, Nowshera




BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

PESHAWAR
C.M. No. /2014
In
Service Appeal No. /2014
- Saleem Ullah ................ R et rea———————— weve....(Appellant)
VERSUS

Inspector General of Pollce Khyber Pakhtunkhwa, Peshawar
And others......veeveiveereereern, e ,...............-'....(Respondents)

APPLICATION FOR CONDONATION OF

. DELAY IF ANY.

|

-
o

i

Respe'ctfulzly A Sheweth:

1. - That the above capt1oned appeal has been f11ed before :

'thIS Hon’ble Trlbunal the contents of th1s apphcatlon .

may be read as an integral part of the main appeal'.' C

2. That the decision of cases ‘on merits .a‘lWays to be .-

encouraged 1nstead of non sultmg the htlgants for'._'

techmcal reasons 1nclud1ng on hm1tat1on




7

That the appellant was unaware of the fact that his
appeal was dismissed by respondent No. 2 as the order

was passed in his absence

That the limitation if any is not condoned by this Hon’ble

Tribunal, the applicant will suffer an irreparable loss

It is, there fore, respectfully prayed before th1s

Hon’ble Trlbunal that the application may kmdly be

accepted and delay 1f any may kindly be condoned,m the.

interest of justice

Applicant/Appellant

Through

Dated: 10/04 /2014 Muhanimad Hayat
Advocate High Court,

Peshawar
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_ BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNALJ -

In

__PESHAWAR.
| C..M..N.o.’ < /2014
_Service Appeal No. ______/ 2(.).14
Saleem Ullah .......... ...... BT | (Appellant)
-VERSU.S |

.'InSpector. General of Police Khyber Pakhtunkhwa Peshawar |
~ And others........... UTORTURPRPRYe e eanes (Respondents)

) AFFIDAVIT

I Saleem Ullah S/ 0 Mamreuz Khan Constable No 7 03
DlStI‘ICt Courts, Nowshera, do hereby solemnly afﬁrm and
declare that all the contents of the accompanying Application
“are true and correct to the best of my knowledge and belief |

‘and nothmg has been concealed from th1s Hon’ble Trlbunal

D EONENT:
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: ORDER | ’
' This order w1ll dlspose off dcpdrtmcntal appeal of constable

b.ilcemullah No.703 of Dlsu ICt Nowshera who was awaldcd the minor

punishment of stoppage of two annual mcmments with cumulatwc c{fca -

‘ . vide OB No 11 dated 4/1 /20] 0 by DPO Nowghera

The charge ]cvcllcd agamst him was that he while postcd in
Squad of DPO Nowshera, he was notlced leakage of m[mmat;on 1egdrd1ng,
movement. of I)I’O Nowshera. Proper dcpartmemdl proceedings were
‘initiated against hnn and during enquiry he was found ‘guilty of the charge
| “On completion of enquiry, the DPO Nowshcm issued him I'SCN to which
~he repli'ed. The same Was Féund unsatisfactory, hence he was awarded ;h;i:

above punishments.

1y

“The relevant record has'.been perused. He was called in OR o,
25/8/2010:but failed to appear The charge levelled against him sland plovcd
The order pdsscd by DPO Nowshera' is uphcld and the appcal [t

N

CAPITAL CITY POLICE OFFICER, '
’“\e  PESIHHAWAR. |

o e e = o —s—

rejected/filed.

No. /485 é___” _/PA dated Peshawarthe:. ©2 -9 — 10
‘Copy to DPO Nowshera for information and n/a. The official concerned may:'v '
pl be informed accordingly. |

i'ncl: FMC+S.Roll. | | | | :
- | L4/, KDW
.E'{'C‘_F%“C—'C‘QC I : %é/_j ‘
FO~{ ;»7 %17(/)7 | . ‘ %
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ihe Capital City Police Office;
Peshawar. | S

Gubgectie APPmAL. C . - -“ i M”,;;":

Mo.,t. reSpectfully I beg to subm:.t -'-thai

. 1. T have peen awarded a punlshment of :-

i. Fine of Rs 1000/~ o 1;53}\.]

ii.utoppage of 2 yeabs 1ncrement withi

accumulat1ve effect. _ ‘ .[Q j'.N_

,

by the worthy DPO NSR v1de oruer book
11 datede 4.1.2010. o B

o
oo

thls ronnechlon I have submltted detalled exxml\.wf.ﬂ.IL---.E

conyxnc1ng reply but 1L Was not rald du cons 1dewatlox

J

uave also. uubmlh ed raphy in response to the show cau'

notice but’ w*ih faVOurable cou91deratnon.

In iamb, on Lhat day(25.10.09), Cons

en me call from hla mOblle phone at'7 AM i

Gul ghah hlv
due- to HAND SR moolle, his. number, was sbored 1n mw

aet.lt_ls also iacLs that in calling calls. arw storedJ

{

suck llke moblle phonca. No talks wg;e_made wnth ux h'

uls nubmer was avallable t111 Lhe removal OL blm from

essxon and romoved f

mobxlc, which was t,kvn 1nto pogo
o

e e e,

the mobllw, by the offmcers.

I an Lotally ;unuuent in the matter‘

i,
‘5. I have celan and clear reoord, "'f
G L have reuubued the allega ions.buﬁ
i
i

I was awarded dou;lc punishment for un-establlshed a‘
-iOl"l. ’ . : : ’ ~ . ’ . : . . -,
7. R | have about 12 years servimeﬁand&ti

Il

" is no such GOmplainU or otherwise. agxlnst me ln my W

lon5 erVLce. . L L g.‘i ,~-w.'
. . ) - -..5"".(,1[

/717'2@/ by ‘»«M

. b —— 2 b
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B totailj based on facls and that nobhlnb Was concealed

o,

loss by award&ﬁg the said punlghmcnt.

L ' - ‘Under these Clccumstances, Isaporoaq

-

.- L :'_“ N L I havebeen- put Lo uevere flndn01al J

*

your ouds el Lo Plndlj con51dc* my Appcal and accept

- o .it, by met-asidi ng the Orde of punlghmmnn awarded to

me by. the DPO Howshera vide his office order book No,f

. 11 dabcd i, I.;010 50 that my service future wray not E
3 S AR T BT
destoryed ' o -
ol - S Thanking you 'in anticipatiod;. SRR
) ." Cte . . . . . T . .. ' B R !
] . 1
." . ) . . ’.' . ":. .
e . ) : _ . Yours Obed;ently.~
o R : T ( MULLAH ) FC NO ?03
7 . . T .l.i I PP Marhatl(Po Akora) _ .
T : a S - D1 3tL; Nowshera. 251_3" '
Lovg X |
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. ST
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LERARIRY ’ . //‘ ]
+{ ‘/ 9_—
& /’ N / ‘:I '
: ’ - ,_~ ~ . . ;‘ - N i‘ " ) ')/ t
T L CHARGESHEET = S oo 5
‘ 5! A . ‘ ’ ) . ; . i - o
L, \ISAR .\H‘\‘IFD H‘\\’ l)istnct Pohice ()itlcc Nm\'shcra.
: . ' s competent authority. hereby. dl gy vou Consts ﬂi sateenmattah ,\n 703 aof
Shahcen squad as per S,latcmcnt of ‘\He"auons enclosed. b i
‘ T
‘ : 2. ' 13) reasons of the above. you appear 1o be guiity of nni.\;ccmdua i

* under \C(.ll(m 3 ot the NWFP, Rcmovai from - Service (Special Powersi

SR : ()rdinancc. 2000 and have rmdelcd voumglt hahk to all or any of the penitics

01 the Ordinance ibid.

sp\.uhud n section 3

i

|

A

N !
|

3. : You are. therefore, required to submit your writen defense within
A - .
(07) days of the receipt of this Charge Sheet o the U nqm.y Committec. as e

case may be.

S Your written defensc. if any shoutd reachthe Enquiry Comnattee
‘ - 3

~ W nhm 111(. \pecmcd pe "ud failing which it sh sall be presumed that you havene'|

defense lo put in and in Ihm case ex- p"u te action sh Wt ollow J"dln\l “ou ,

5 Intimate whether vou de sive to be heard in persons..

.
T
. o District Police ()tiu.c
: ‘ ;\mw.hcn *Z} o

\ .-

o WGE Y ured
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. DISCIPLINARY ACTION

I, NISAR AHMED KHAN, District Pollcc Officer. Nowshua as' compm'm
authority of the opinion that Consmble Saleem Ullah No 703 has 1cnducd lumsuli Jiablc t0
be proceeded against as he commltted the following acts/onusslons within the meaning ol

Ve

scction 3 of the NWFP, Removal from Service (Special Powers) Ordinance. 2000.

STATEMENT OF ALLEGATIONS

Whereas you constable Saleem Ullah No. 703 while posted at Shaheen squad
Nowshera were found indulging- in leakage of information regarding .movement of the
uﬁdcrﬁigned [n this regard, preliminary enquiry was conducted by DSP Hgrs: Nowshera, l'n

hxs report, he found you mvolved/mdulgmg n such indiscipline ‘activitics Wthh amount to

grave mlsconduct on your part ‘warrants you llable for major punishment undcn the \JW] b

'Rémoval from service, (Special Powers) Ordinance, 2000.

' " - For the: purpose to scrutnmze the conduct oi the §dld a(.C‘lSLd with Mcxum

to the abovc allugatlons, Enquiry Commmec of the follownw Officers is mnsututed u/s 1 of

the Ordmance

I. ° Syed Liagat Shah DSP Akora Khattak. | R
© 2. Mr. Hidayat Shah Khattak inspector chal;‘NSR.

The Enqmry Commlttec shall in accordance with the provisions of the
Ordinance, provxde reasonable’ opportunity of hearmg to the defaulter official. record its

findings and make immediate recommendatxons as to pumeh or other d])pmplldlc actlon

‘agamst lhc defaulter official.

Constable Saleem Ullah No. 703. is duccu.d lo appear bcloxc the anmr\

. Commntee on the date, time and place fixed bv the Enquiry C ommlttee

Note:-. Finding report must be submitted within 07 days positively. a

Ao

/\/o‘. AT/ A S A B ;\\\ N

O-/; WA Y.

pt

Dlstl lct Poluc Ofﬁccr

“N OW\hCI a. /(/
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FINAL SHOW CAUSE NOTICE R

K. NISAR AHMED KHAN. District Police” Officer, Nowshera, a5

competent authority. under the NWEP Rcmova! !mm \uvnu {(Special i’m\u») Ordinanc-

2000. do hereby serve. you Constable Sqlecmulld: :\o. 703 while posted at Shaheen .

- Squad. Nuwslu.rd - S v - c

L Thal.conscquem upon ihc completion of mqum un.duum au.mm YOu
- Lnquiry C ommittec cnnalstmu of Syed 1. uzqal SI..m I)Si Akora and &
' Hldd\’dl Shah- Inxpu.lm Legal. \u\\shu ra for which VOuWOre T given

‘ opporlumt)« for appcaring.

2. _ “On uomv throug,h ‘the finding m.d recommendation of ihe Inguiry -

(ommmee I am satlsﬁcd that you -have, cummiucd Ahe ollowing:

acls/omissmns as specmcd in seetion 3 of the said mdmdm.c

. The Inquiry‘comr_xﬁuee submitted linding wherein You viere found. guil ¥

F of misconduct. - The charges llzivc been, proved against you withoul any
..i(‘)lu. . o . A o

b, As a resuit lhcrcbi' l. ds wmp«:un. ‘.uthmu\ have renstvels liviixiwb;l o

,mposc upon You the pum!l) oi j snishment umlu suction B ot iho _scwa/

\)zdnumcc‘.

3. You are, therelore, n.qunrcd o Show (ullxc as o why the aloresaid
pc.nalty should : .1(\!1)@ imposed upon you,

2 If, no reply to this rotice is received mllun 07 davs.. n will e PICHie R '

. ~ that you have no defence lo put and i 1h.|1 CUSC ex-parte :h.mm St o
wken abamst you. . N
“ . . . . C . . : Y
Copy of the tmdmg of the Enquiry Commitiee is enelosed. ‘

A . - - ' B . '; o Distriet Police ()imu o

. . g ' ' Nowsher i ' '
No. .0 pAL *
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- ?1’ \ BEFORE THE HONOURABLE SERVICE TRIBUNAL, KHYBER - .

o PAKHTUNKHWA, PESHAWAR W
Service Appeal No. 570 /2014 E | ' f* £
: Saleemullah s/o Mamraiz Khan, f:"’ﬁ-;
Constable No. 703, District Courts, Nowshera. - : e
-  desesediesenens Appellant -
VERSUS
1. Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
2. Deputy Inspector General of Police, Peshawar Division.
3. District Police Officer, Nowshera.
........................... Respondents
PARAWISE REPLY ON BEHALF OF RESPONDENTS No. 1,2&3
Respectfully Sheweth: -
PRELIMINARY OBJECTIONS
1. That the appellant has got no cause of action.
2. That the appeal is badly time-barred.
3. That the appeal is bad in law.
4, That the appellant is estopped from moving the instant appeal due to his
©own conduct. '
5. That the appeal is not maintainable in its present form.
6. That the appellant has not come to the Honourable Tribunal with clean
hands.
On Facts
1. Para to the extent of appointment of the appellant pertaips to record, needs
. no comments while rest of the para is incorrect hence, denied. ; - |
2. Incorrect. The appellant was rightly charge sheeted er~ leakage of
information which is a misconduct and against norms of disciplined force.
3. Incorrect. The appellant was proceeded against departmentally and after
fulfillment of all codal formalities the punishment order: was passed which
does éonnuensurate with the gravity of misconduct of the appellant.
4. Correct. The departmental appeal of the appellant was rejected by
i’espondent No.2 ie DIG Peshawar, Division (CCPO) because after
perusal of entire record by the appellate authority, no llacuna/loophole or
procedural/ legal flaw was found by the said authority,
5. Correct. Appeal of the.appellant was decided in his absence because he
was called in Orderly Room on 25-08-2010 but the appellant willfully and
deliberately failed to appear before the appellate authority, hence,. the
appeal was decided in his absence.
6. Para not related. Needs no comments.




On grounds ' -

A.

H.

Incorrect. The orders’impugned by the appellant dated 04-01-2010 and 02-
09-2010 are in consonance with law, facts and material available on

record, hence, tenable in the eyes of law.

Incorrect. The appellant Was proceeded "against departmentally on the
charges of leakage of information where upon proper departmental
enquiry was initiated and an enquiry committee was constituted for
probing into the conduct of defaulter official. After fulfillment of all codal
formalities, the appellant was awarded punishment of stoppage of 02
annual increments, hence, the allegations leveled by the appellant are f:a]se

and baseless rather without legal footing to stand on.

Incorrect. During the course of enquiry PWs were summoned whose
statements were recorded and the appellant was provided full fledge right
of cross examination and after bringing on record confidence inspiring
evidence the appellant was awarded appropriate punishment which is

sustainable in the eyes of law.

Correct to the extent of active participation of the employees while rest of
the para is incorrect hence, denied. Because full fledge enquiry was
conducted and after adopting all legal formalities the punishment order

was passed which is in accordance with the norms of natural justice.

Incorrect. The punishment order is in accordance with law, facts and

material available on record.

Incorrect. The appellant was issued a charge sheet and summary of
allegations and enquiry committee was constituted where after a full
fledge enquiry was initiated during the course of which statements of PWs
were recorded and the appellant was provided opportunity of cross
examination and he was also heard in person, therefore, allegations of
appellant regarding Audi Alteram Partem and Violation of principal of
natural justice are false and baseless rather being devoid of its legal

footing, are liable to be set at naught.
Para already explained needs no comments.

Incorrect. The appellant has been treated in accordance with law and
principals of natural justice and every case has its own facts and

circumstances, therefore, plea taken by the appellant is not justifiable.

Incorrect. The allegation leveled by the appellant is false and baseless,

because the respondents have no grudge against the appellant.

Para already explained needs no comments.




S e That the respondents also seek permission of this Honourable Tribunal to s

adduce additional grounds at the time of arguments. '

It is, therefore, most humbly prayed that keeping in view the above

- submissions, appeal of thie appeliant may very graciously be dismissed with cost.

.[nspectoij Ger /Af Police,
Khybér Pakhtunkhwa,
" Peshawar.
' Reéspondent No. 1

Deputy Inspector.iGeneraI of Police, !
Peshawar Division (CCPO). ,
ResponQent No.2 - - -

ta

lice Officer,
Novwshera.
Respondent No. 3




BEFORE THE- HONOURABLE SERVICE TRIBUNAL, KHYBER

PAKHTUNKHWA PESHAWAR |

~ Service Appeal No. m/2014‘

Saleemullah s/o"Mamraiz Khan,
Constable No. 703, District Coutts, Nowshera.

RPN SR Applicant
VERSUS I'. |
L. Inspéctor General of Police, Khyber Pakhtunkhwa, Peshawar.
2. Deputy Inspector General of Police, Peshawar Division.
3. District Police Officer, Nowshera. |
” O b Respondents

AFFIDAVIT ' ‘ i

We the respondents No. 1,2 & 3 do hereby solemnly afﬁlirm and declare on
Oath that the contents of reply to the application for condonation of delay are true
and correct to the best of our knowledge and belief and nothlng has been

concealed from the Honourable tribunal.

Inspector Ge
Khyber Pakhtunkhwa,
Peshawar.
Respondent No. 1
1

Deputy Inspector General of Police,
Peshawar Division (CCPO).
Responden‘lt No. 2

\
|

]
#
Distri¢§ Police Officer,
owshera. .
Respondent No. 3
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BEFORE THE HONOURABLE SERVICE TRIBUNAL, KHYBER

PAKHTUNKHWA, PESHAWAR °

Service Appeal No. m/ZOM

Saleemuliah s/o Mamraiz Khan, -

Constable No. 703, District Courts, Nowshera.

Ceereesenes '.......'..Applicant'
TYERSUS

Inspector General of Police, KhyberPakhtunkhWa, Peshawar.
Députy [nspector General of Police, Peshawar Division.’

District Police Officer, Nowshera.

cerreerrnsnssnsesionen RESpONdents

-REPLY TO THE APPLICATION FOR CONDONATION OF
1

Respectfully Sheweth: -

1.

application in hand may very graciously be dismissed.

Para not related. Needs no comments.

1

Para incorrect. As per judgments of Superior Court of Pakistan, limitation
can not be treated simply a technicality as it has over whelming effects-on

the merits of the case.

Incorrect. The appellant was called in Orderly.Room by respondent No.2
but he intentionally and deliberately failed to appear beeré the appellate

authority which resulted in rejection order. '

As per law each and every day is to be explained and mere submission of

application for condonation is not enough hence, application is liable to be

+

dismissed.

It is therefore, requested that. keeping in view the above submissions

ﬁctr(}enér/gi of Police,

Khyber Pakhtunkhwa,
Peshawar.

Deputy Inspector General of Police, ‘
Peshawar Division (CCPO).
Respondent No. 2

Distri

olice Officer,
.Nowshers.
Respondent No, 3

RespongentNo. 1 ‘

L e el

t
'
r
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Bl LORE_KIHYBER PAKIIIUNKHWA SERVICE
PESHAWAR.

SERVICE APPEAL N().877/,’20.1 j

Date of institution ... 25.05.201 1
Date of Judgment ... 02.01.2013,

Mr.Noor Subhan $/0 Haji Subhan
Constable No. 865, Police Line, Nowshera

{. Inspector General of Police, K.P.K, Peshawar.
2. Deputy Inspector General of Police, Peshawar Division.

-

3. District Police Officer, Nowshera. .-

........................

TRIBUN ,ﬂm\wi‘wnkzsk-

(Respondents)

Sk RVICI APPEAL U/S 4 QF NWI'P SLi RVICE TRIBUNAL ACT, 1974

AGAINST 11 ()RDLR _DATED_ :13.01.2010,

1’/\%\___1) BY

RESPONDI Nl NO 3. WIIE RI BY /\PPl LLAN 1_~4_WAS AWARDI D

MAJOR PL N/\I TY Ol REDUCTION IN P/\Y TQ LHE MINIMUM OF '
TIME __ SCALE FOR___INDE F INITE “PERIOD, . WIEREBY
R PRI S}NIAIION OF THE_APPELLANT. W/\S Rl Il_(Jl‘l"D BY
Rl SPONDLNlS NO. 2 VIDE ORDER ])All ]) 02. 09 20) 10 WITHQUT

\)  ASSIGNING ANY LEGAL REASON.
< Mr. Amanullah Marwat,

Advocatc.

‘M. Arshad Alam,

~ Government Pleader.

~ Mr.Qalandar Ali Khan
© Mr. Noor Ali Khan

e JUDGMENT

QALY ANDAR ALI KHAN, (‘IIAIRMAN -

Yor appellant

For respondents

Chairman
Mecmber

The judgment in this

Ippcal will also dispose of Appeal No. 878/2011 by Fazal Karim. appcllam as

dentical questions arc involved in both the: appeals. requiring simultancous

isposal.

2. The appellant in this appeal, Noor Sub]:lan; and the said appellant in the

connccted appeal are Constables in the Police Department, and while performing

duty in thc Shahcen Squad with DPO No(vshcra (Respondent No.3). werc

charged for Icaking movement of the DPO. Fhey ‘both were. therefore. served

with charge shects and statemcnts of allegations and inquiry was conduucd

against them through the inquiry committee comprising Syed ~l.,_qut Shah, DSP

Palchunk
¢ Tribnasa
Poshawat

Khyl;cr

Servag

i,



Akora Khattak and Mr.Hidayat Shah, Inspector L.cgal. Nowshera; and the inquiry
committee, after inquiry proceedings, lound both the appellants guilty of the

* charges and recommended action against them. The competent authority i.c.

DPO. Nowshera scrved final show causc notices on the appellants and alier

receipt and examination of their replies thereto, passed the impugned order dated

13.01.2010. whereby both the appellants were reduced in pay to the minimum of

“the scale of the pay. The appellams‘prcferred departmental appeals. which, too,
were rcjected by the appellate authority i.c. D.1.G of Police. Pcs-hawarv Division/
CCP(); Peshawar (Respondent No.2) vide his orders dated 2.9.2010 & 1.9.2010
respectively. hence these appeals alongwith applications for condonation of

dclay.‘l

3. The appeals have been lodged on the grounds that the impugned orders
arc against law, facts and record of the case and without application of mind by
3 ‘both the competent authority and appellate authority: that the impugned order of
the competent authority is in clear violation of R-29 as no period has been

specified for which the penalty of reduction in pay to the minimum of the scale

f the pay shall remain operative; that the impugned orders are based on malafide
/-and are outcome of personal grudges; that neither proper oppoﬁuniiy ol defence
has been afforded to the appellants nor they 'were provided opportunity of
hearing in accordance with the requircments of law/rules: that there has been a
discrimination in treatment meted out to the a]ﬁbcllants; and that the appellants

have not been treated in accordance with law.

4. The appeals were resisted by the respondents on several grounds,
including that of limitation and maintainability. On factual side. the respondents
~ defended the impugned action against the appcllénts by the competent authority
| as well as rejection of the departmental appeals by the appellate authority on the
ground that legal procedurc was followed and the orders werc passed on
consideration of facts, findings of the departmental/inquiry report and application
of légal mind. They further contended that the inquiry committee cxamined the
witnesses and afforded opportunity of cross-cxamination to the appellants, and
on the basis of cvidence, the inquiry committee (ound the appellants guilty of
gross misconduct and recommended the imposition of the major penalty, which
was commensurate with the gravity of the guilt of appcllants. The respondents

claimed that members of the Police Department had no fundamental right under

Na3wal

oo



(8]

article 8 of the Constitution of Pakistan, 1973. They further claimed that the

appellants have been treated in accordance with law.

5. The appellants also filed rejoinders: whercalter argumcnts of the lcarned
Counsc} for the appeltants and learned Govt. Pleader heard..and record perused.

6. ‘ The perusal of record would show that it has no-where been specified
cither in the charge shects and statements ol allegations or in the final show -
cause notices as to whom the appellants were allegedly Icaking movement of the

DPO Nowshera; but in the report of Reader to DPO recorded in the daily diary ol
Police Lines Nowshera vide $.No. 29 dated 24.10.2009, the appellants alongwith

two others namecly Salimullah and Zar Ali of Shahcen Squad were, allcgcd’b 7 '
found leaking/ disclosing movement of the DPO to members of the Traltic Police
namely Gul Shah No. 119, Amjad Ali No.586. Nusrat Ali No.441. Irshad No.

919 and Ziaullah No.  791. However, neither the said other two constablc§

. namely, Salimullah and Zar Ali,have been proceeded against departmentally nor

the above mentioned members of Traffic Police examined in support of the
allegation that the appellants leaked/disclosed to them movemerits of the DPO:
cspecially when the appellants categorically -denicd to have leaked/disclosed
movements of the DPO to them and claimcd: that they had coritacted the said
persons only o discuss their personal matters. In the same manncr, none of the
witnesses examined by the inquiry committee stated that the appcllants cither
contacted the said persons or made alleged diSclosurc/lcakagé in their presence.
On the other haﬁd, the inquiry report/findings of the inquiry committee would
show that the inquiry committee arrived at the conclusion of holding the
appellants guilty of the chargcs on the basis of statements ol the witnesses and
record consisting of reports in the daily diary.‘ without making any reference to

those statements or reports wherein proof or cvidence of involvement of the

w

appellants in the alleged activity was available. The inquiry report/findings of the =

el

inquiry committee. which intriguingly does -not bear signature of the otheri.}

B * 4:.-\...*
member namely Hidayat Shah Khattak. Inspector Tegal Nowshera, is, thus,c/

S8

bereft of substance. so as to provide a sound basis for the impugned order, whichE___ﬁ

is also in clear violation of mandatory provision of law i.e. FR-29, as no pcriod[""‘

has been specified for which the reduction shall be effective. [Like-wise, the

appellate authority i.c. CCPO, Peshawar also. did not advance any rcason for .

rejecting/ filing of departmental appeals of the appellants, and thus failed _,tb

!
£
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perform his duty cnjoined on him under section 24-A(2) of the General Clauscs
Act, 1897. Ncedless to say that by initiating departmental proccedings against the
appellants and taking impugned action against them. the DPO Nowshcra
assumed the role of a judge in his own cause, as he happencd (o be a complainant
in the casc.Qn (he circumstances, non-compliance with the mandatory provisions
of law and non-adherence to established rules and norms ol justice not only
causcd miscarriage of justicc but also rendered the impugned orders void and
nullity in the cves of law. It is by now well cstablished that no limitation runs
against void orders, therefore. the applications for condonation ol dclay. which
have not been contested as no replies thereto have been filed by the respondents.
arc liable to be accepted and delay condoned in favour of the appcllants}

7. Conscquently, on the acceptance of both the appeals, the impugned orders
dated 13.01.2010, 2.09.2010 and 01.09.2010 arc sct aside and the appellants arc
restored o their position pfior to the impugned orders. with conscquential
benefits. 1t may. however. be observed that the departments arc always at liberty
to conduct denovo proccedings against its employces but only if they get hold of
sufficicnt material meeting the requirements of law lor departmental proccedings

against a civil scrvant in accordance with relevant law and rules. In view of Iapls

of the casc. there shall, be no 0&101 as to costs.
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" BEFORE THE SERVICES TRIBUNAL, K.P.K, PES

In Rt Service Appeal No. / /2011

Noor Subhan S/o Haji Subhan

- Constable No. 865 Police Line, Nowshera.................-
VER SUS
1. Inspector General Police, .
K.P.K, Peshawar
2. Deputy Inspector General of Police,
Peshawar Division
3. District Police Officer, Nowshera .................. Respondents |

| \k@”}"—”‘bj :

. z.‘{.u,

}ﬂ

HAWAR

Service Appeal ws 4 of NWFP

" Service Tribunal Act, 197@—against

il

the order dated 13.01.2010, passed
by res'pondent N6.3, whefeby
appellant was awarded major
penalty of reductlon in pay to the

mmmum of - time scale for

- indefinite period, whereby

representation of ‘the appellant

was rejected by respondem N02 /

" vide order dated 02.09.2010

without assigning any legal reason.




Praver in Appeal:

To set aside the impugned orders dated 02.09.2010 and
13.01.2010 passed by respo'ndents No.1 and 2 receptively
é_nd the appellant be restored to his original pésition 'with

~ all service benefits from the date of rc;d110tiox1.

Respecffullv Sheweth:

l. That the appellaht was appointed as Constable on
20.08.1999 vide Belt No.865 in the Police Department at
Nowshera and was serving to the best of his abilities and

~ to the entire satisfaction of his superiors.

2. . That the baseless allegations were levelled against the
appellant and was charge sheeted on fil‘aﬂwmlin leakage of
information regarding the movement of respondent .no.3

vide Daily Diary Report No.29 dated 24.10.2009.

3. That the appellant was pfoceeded againét departmentally

| ' on such charges and respondent No.1 imposed on a major
Apunésrzl}leﬁt of reduction to the minimum of time scale

- videddated 12.01.2010. (Copy of order dated 12.01.2010

18 Annexure “A”).

4. That fee-ling aggrieved from the same, the appellant
| preferred departrﬁental repr'esentation before respondent
 No.2 which also met With the same féte vide order dated PN
02.09.2010. (Copy of order dated of DIG is Annexure A\ ‘

“B”).




" That the order passed by respondent No.2 have seriously

‘grieved the appellaﬁt, and thus appellant assails the same

before this Honourable Tribunal, inter alia, on the

following grounds:

GROUNDS

A.

That \t/he impugned orders dated 13.01.2010 and
02.0'9.201'0 are against law, facts and record of the case,

hence untenable.

* That the competent authority passed a mechanical order

and the departmental authority also passed a similar 01del

~without application of mind. Had both these authorities

looked into the facts of the case deeply, they would not

been passed such impugned orders.

That the no cogent and confidence inspiring evidence was:

“brought on surface about the involvement of appellant in

charges levelled égainst him, but he was awarded majbr
penalty of reduction in pay to the maximum of time scale

without specified any period. So, such pumshment 1S

A violation of fundamental Rules No.29 which is under

' “F.R 29 If a Government servant is, on account of |

" misconduct or inefficiency, reduced to a fower !

grade or post, or to a lower stage in his time- |

scale, the authority ordering such reduction shall |

state the penod of which it shall be effective and

whether, on restoration, it - shall operate 1o

_ postpone future mcrements and if so, to what &Q/C)

extent”

«:’5)
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', punishment on appellant without providing him chance of - '. ' ;
‘hearing is illegal and is liable to be set aside.

Therefore, such a punishment is not sustainable in the

eyes of law and is liable to be set aside.

That it is the legal right of an employee to defend him in a

case, he is charged with any act of misconduct and such a

act of misconduct is required to be proved through
independent and impartial/ full«ﬂedged inquiry with the
active participation of the employees, neither full- ﬂedged

inquiry was conducted by respondents nor appellant was

allowed to participate in said inquiry. ‘Such a procedure
~adopted by the respondents are against K.P.K Govt.

Servart Rules, therefore, such an impugned orders are
liable to be set aside.

That the impugned orders are based ‘on malafide and
personal grudges, so, are liable to be set aside.

. That the appellant was not provided any opportunity of

being heard and he was condemned unheard, therefore, |
both competent authorities as well as Appellate Authority . . b

violated the principles of natural justice. So, imposition of

- That the appellant was not provided any opportunity to

cross examine and defence, thus both authorities have |
violated the fundamental rights of the appellant.

That appellant has not been treated in accordance with
law.

That the appellant has been made victim of

highhandedness of the respondents having no fault on his
part. '




Date:zs /72011

That because of act of réspondents, the appellant was

highly discriminated.
That appellant due to rules 'propri'e.tary, fair-play and
natural justice is require to be restored the appellant on his

original position.

That any other ground may be adduced at the time of

arguments, with kind permission of this Honourable

- Court.

For the aforesaid reasons, it is, therefore, most |

humbly prayed that on acceptance of this service ayy{sal

the impugned orders dated 13.01. 2010 and 02.09.2010 °
may graciously be set aside and the appellant be restored |
to his original position with all service benefits from the

date Qf reduction.

Any other remedy which deems fit by this

Honourable Tribunal may also be granted in favour of |

appellant.
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

No. 2276 /ST Dated 20 /10/ 2017

To '
The District Police Officer, ‘ :
Government of Khyber Pakhtunkhwa,
Nowshehra.
|
Subject: - JUDGMENT IN APPEAL NO. 570/2014, MR. SALEEM ULLAH.
|

1 am directed to forward herewith a certified copy| of Judgement dated -
11.10.2017 passed by this Tribunal on the above subject for strlct compliance.

LS

Encl: As above ' \

' \ i
REGlsl‘T%R _
KHYBER PAKHTYNKHWA

SERVICE TRIBUNAL
PESHAWAR.




