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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL.PESHAWAR.

Appeal No. 570/2014

Date of Institution ... 11.04.2014

Date of Decision ... 11.10.2017

Saleem Ullah S/0 Mamraiz Khan,
Constable no. 703, District Courts, Nowshera.

j

(Appellant)

VERSUS

1. Inspector General of Police, Khyber Pakhtunkhwa Peshawar and 2 others.

(Respondents)

MR. MUHAMMAD HAYAT, 
Advocate For appellant.

MR. MUHAMMAD ADEEL BUTT, 
Additional Advocate General For respondents.

MR. AHMAD HASSAN,
MR. MUHAMMAD HAMID MUGHAL ...

MEMBER(Executive)
MEMBER(Judicial)

JUDGMENT

AHMAD HASSAN, MEMBER.- Arguments of the learned counsel for, the

parties heard and record perused.

FACTS

The brief facts are that the appellant was appointedi as constable in Police 

Department on 08.07.1998. That on the basis of allegations leveled against him 

disciplinary proceedings were initiated and upon conclusion minor penalty of stoppage of 

two years increment with cumulative effect was imposed vide impugned order dated

2. .

04.01.2010. Appellant preferred departmental appeal which was rejected on 02.09.2010,

hence, the instant service appeal.
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ARGUMENTS

3. The learned Counsel for the appellant argued that vide impugned order dated

04.01.2010 minor penalty of stoppage of two increments with cumulative effect was

imposed on the appellant. The competent authority passed impugned order without taking

into consideration facts of the case. Normally proper order for imposition of penalty is

passed by the competent authority upon finalization of the disciplinary proceedings but in

this case no such order is available in file. Remarks regarding imposition of minor

penalty were recorded by the competent authority on the face of the reply to the show

cause notice submitted by the appellant. Proper opportunity of defense and personal 

hearing was denied to the appellant. Enquiry was conducted in a slipshod manner and the

appellant was not properly associated with the enquiry proceedings. Neither statements of

the witnesses who deposed against the appellant were recorded nor was opportunity of

cross examining the witnesses afforded to the appellant. Mr. Hidayat Shah Khan Khattak,

Inspector member of the enquiry committee had not signed the jenquiry report which 

makes its authenticity doubtful. It has also not been specified in j the enquiry report to 

whom the information was being leaked by the appellant. That: a service appeal no.

877/2011 was accepted vide this Tribunal judgment dated 02.01.2013 involving the

similar issue. Reliance was placed on 2009 SCMR 1 and 2002 PLC:(C.S) 268.

4. On the other hand the Addl: AG argued that all codal formalities were observed by

the respondents before imposition of penalty. That his appeal was decided in his absence

because he failed to appear in the orderly room on 25.08.2010. This act on the part of the

appellant was willful and deliberate.

CONCLUSION.

A careful perusal of the entire record would reveal that no where it is mentioned in5.

the charge sheet and statement of allegations to whom the appellant was leaking
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information above the movement of DPO Nowshera. However, the iappellant in reply to 

the show cause referred to his detailed reply submitted to the enquiry officer was not 

taken into consideration by the enquiry committee. He denied the charge of leakage of

information about the movement of DPO, Nowshera. Though the enquiry committee in

their report held the appellant guilty of the charges failed to substantiate it through solid

documentary evidence. The enquiry report does not bear the signature of Mr. Hidayat

Shah Khan Khattak, Member of the enquiry committee which is not only strange but also

against the laid down procedure/rules and it makes the authenticity of the report doubtful.

Similarly the competent authority failed to pass speaking order while disposing of his

departmental appeal and as such Sec-24 A(2) of the General Clauses Act was violated.

Needless to say that by initiating department proceedings against the appellant and

passing impugned order against him the DPO, Nowshera assumed; the role of a Judge in

his own cause, as he happened to be a complainant in the case. In the circumstances, non-

compliance with the mandatory provision of law and non-adherence to established rules

and norms of justice not only caused miscarriage of Justice but also rendered the 

impugned order void and nullity in the eyes of law. It is by now \yell established that no

limitation runs against void orders.

6. In view of the foregoing, we are constrained to accept the present appeal by setting

aside the impugned order dated 04.01.2010 and 02.09.2010. Parties are however, left to

bear their own costs. File be consigned to the record room.

c;
r MAD HASSAN)

'member
0-

(MUHAMMAD HAMID MUGHAL) 
MEMBER

ANNOUNCED
11.10.2017

I-
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13.09.2017 Counsel for the appellant and Addl: AG for respondents 

present. Arguments heard. To come up for order on 03.10.2017 

before D.B.

Member
(Executive)

Member
(Judicial)

03.10.2017 Appellant- present. Mr. Muhamtnad Jan, Learned 
Deputy District Attorney tor the respondents present.; Learned 
Deputy District Attorney seeks adjournment to produce inquiry 
report vis-a-vis appellant. Adjourn. To come up lor further 
proceeding on before D.B.

Member
(E.Kecutive) (.hidicial)

Order

11.10.2017 Counsel for the appellant and AddLAG for respondents present. 
Arguments heard and record perused.

Vide detailed judgment of today of this Tribunal placed on file the 

instant appeal is accepted and impugned order dated 04.01.2010 and 

02.09.2010 are set aside. Parties are left to bear their own costs. File be 

consigned to the record room.

'

•■j .

Announced:
11.10.2017 *

r

(AHMAD HASSAN) 
Member

(MUHAMMAD HAMID MUGHAL) 
Member
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2009 S C M R 1

[Supreme Court of Pakistan]

Prcseiit: Abdul Hameed Dogar, C.J., Ijaz-uI-Hassan Khan, Muhammad Qaim Jan Khan 
and Cli. Kjaz Yousaf, JJ

(iOVERNMENT OF PtlNJAB, through Secretary Education, Civil Secretariat, Laiiore and 
others—Petitioners

Versus

SAMKENA PARVEEN and others—Respondents

Criminal Petitions Nos.71-L and 72;-L, Civil Petitions 215-L, 216-L, 217-L, 218-L, 224-L to 
236-L of 2006, decided On 29th April, 2008.

Lahore High Court, Lahore passed in(On appeal from the judgment, dated 29-1-2008 of the 
Cr.O.P. NO.370/W and 561/W of 2007, Writ Petitions >{os.ll525, 11263, 11516, 11662, 11663, 
11766, 11881, 11835, 12136 and 12185 of 2007, 86, 123, 274, 345, 599, 64'3 and 116.19 of 2008).

Civil service—

—-Administr|ation of justice—If a Tribunal or the Supreme Court decides a point of law relating to 
the terms and conditions of a civil servant who litigated, and there were other civil servants, who 
may not have taken any legal proceedings, in such a case, the dictates of justice and rule of good 
governance demand that the benefit of the said decision be extended to other civil servants also, 
who may, not be parties to that litigation, instead of compelling them to approach the 'I'ribunai or 
any other legal forum-—All citizens are equal before law anil entitled to equal protection of law as per 
Arl.25 of the Constitution.

■V

Hameed Akhtar Niazi v. .The Secretary, Establishment Division, Government of Pakistan anti others 
1996 SCMR 1185 and Tara Chand and others v. Karachi Water and Sewerage Board, Karachi and 
others 2005 SCMR 499 fol.

Msi. Muqc[adas Akhtar and another v. Province of Punjab through Secretary Education Department, 
Government of Punjab and another 2000 PLC (C.S.) 867 ref.

Ms. AJshan Ghazanfar, A.A.-G., Punjab and Rana Abdul Qayyum, D.S. (Education) Punjab for 
Petitioners.

S.M. Tayyab, Senior Advocate Supreme Court for Respondents (in Cr.Ps. Nos.71-L, 72-L and 
C.P.224-Lof2008).

'Nemo for other Respondents.

ORDER

10/20/2016 11:12 AM

http://www.paldstanlawsite.conVLawOnline/lavv/comcnl21
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AHOUi. HAMEED DOGAli, C.J.-'-Through this order we intend to dispose of above captioned 
petitions filed against common judgment, dated 29-1-2008 passed by learned Judge in Chambers of 
Lahore High Court, Lahore whereby Cr.O.P. No,370/W and 561/W of 2007, Writ Petitions 
Nos.n525, 11263, 11516, 11662, 11663, 11766, 11881, ll835, 12136 and 12185 of 2007, 86, 123, 
274, 345, 599, 643 and 11619 of 2008 filed by respondents were allowed and the impugned orders 
passed by petitioner/authority were set aside.

2., Ih'ie lly, stated facts giving rise to the filing of instant petitions are that respondents were appointed 
as l^TC "feachers during tie year 1995/1996 after ccjmpletion of all legal requirements and they joined 

their respective place of posting. After sometime, their appointments were cancelled being bogus vide 
ordci- N0.277/E-1, dated 3-4-1998. Tliis order was assailed before learned Lahore High Court, Lahore 
and same was declared to be without lawful authority in the case reported as Mst. Muqqadas Akhtar 
and another v. Province of Pimjab through Secretaiy Education Department, Government ot Punjab 
and another 2000 PLG (c'.S.) 867. The relevant para^graph is reproduced as under:-^

"Consequently the petitioners are declared to be in service and the action ol ihc 
Headmasters/Incharge of the Schools stopping the petitioners from performance of tlic ir duties 
as PTC Teachers on the basis of the above said impugned order, is declared to be wilhout 
lawful authority. It is, however, clarified thk the department is at liberty to proceed against 
pelltioners, if so. desired, on individual basis [under the relevant law and under the Punjab Ci vil 
Servant (Efficiency and Discipline) Rules, 1575."

In view of above judgment, the respondents were absolved of the charges of bogtis appointments. Eiit 
later on once again the services of respondents were temiinated vide order, dated 3-8-2005, which 
order was challenged before learned Lahore High Court, Lahore through Writ Petition No. I(>864 ot 
2005. 'I'he said writ petition was allowed vide judgment, dated 11-12-2006 and the impugned order, 
was declared as illegal and without lawful authority. Similarly, one of the teachers namely Mst. 
Nascem Akhtar assailed the order, dated 3-8-2005 before Punjab Service Tribunal, Lahore ihrough 
/vp[)ea! No.903 of 2006 which, was also allowed vide judgment, dated 4-9-2006. The said judgment 

maintained by this Court in Civil Petition No.l960-L of 2006 vide judgment, dated 2-11 -2006. On 
26-9-2007 once again the services of respondents were terminated. Feeling aggrieved they filed, above 
mentioned petitions before the learned Lahore High Court, Lahore which were allowed vide impugned 
Judgment as stated above.

3. it is mainly contended by learned A.A.-G. Punjab appearing on behalf of petitioners that the 
jurisdiction of the learned High Court is barred undjer!Article 212 of the Constitution of Islamic 
Republic of Pakistan, 1973 in matters involving determination of terms and conditions of civil 
servants. She further contended that the appointments of the respondents were bogus and fake as they 
wcie never selected by the competent authority, therefore the orders, of dismissal passed by 
dcpaifmentai authority were in accordance with law, which did not call for any interference by this 
Court. I . ^

was

4. Cn the other hand, Mr^ S. M. Tayyub, learned Senior Advocate Supreme Court .appearing on behali' 
of some of the respondents supported the impugned judgment and contended that appointments of 
respondents had taken place in accordance with rules and prescribed- procedure. They submitted their 
applications in pursuance of advertisement of the posts of PTC Teachers. They passed the required 
test and were appointed by tlie competent authority. According to him, the respondents were in 
service foi- about 9-10 years and during this period no objection was raised, and subsequently on vague 
allegations they were dismissed from service. He further contended that cases of respondents were at

10/20/2016 1 !;12 AM
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■par with Mst. Naseem Akhtar which was decided by this Coart in Civil Petition No. I960-!,, ot 2006 
vide judgment, dated 2-llj-2006.

5. We have considered the arguments of both the parties and have gone through the record and 
proceedings of the case in!^ minute particulars. The matter has already been decided by this Court in 
the case of Mst. Naseerri Akhtar (supra), and it has been held that the appointment orders of the 
respondents as PTC Teachers were genuine. It was held by this Court in the case of Idamced 
Akhtar Niazi V. The Secretary, .Establishment Division, Government of Pakistan and others 1996 
SCMR 1185 that if a Tribunal or this Court decides a point of law relating to the Terms and 
conditions of a civil seryant who litigated, and there were other civil servants, who may not have 
taken any legal proceedings, in such a case, the dictates of justice and rule of good go vernance 
demand that the benefit of the said decision be ex ;ended to other civil servants .also, who may not 
be parties to that litigatiJn instead of coinpelling them to approach the Tribunal or any other legal 
forum.This view was reiterated by'this Court in the case of Tara.Chand and others v. iCarachi 
Water and Sewerage Board, Karachi and others 2{|05 SCMR 499 and it was held that according to 
Article 25 of the Constitution of Islamic Republic of Pakistan, 1973 all citizens are equal before 
law and entitled to equal protection of law.

6. In this view of the matter, we are of the view that no ground for interference in the impugned 
judgment is ijiade out. Accordingly, the petitions being devoid of feree are dismissed and leave to 
appeal refused.

M.B.A./G-13/SC Petitions dismisse

10/20/2016 11:12 AM
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2002 P L C (C. S.) 268

[Supreme Court of Paldstan]

Present: Ittilchar Muhammad Chaudhry, Mian Muhammad Ajmal and Hamid A!i Mirza, JJ

(X) VERNMENT OF N.-W.F.P. and others

versus

MALIK AMAN

Civil Appeals Nos. 108, 698,699,701 to 712, 849 to 861, 951 to 967, 971 to 975 and 1012 to 1017 of 
2000, decided on 11th June, 2001.

(On appeal from the judgments of the N.-W.F.P. Service Tribunal, Peshawar dated 24-9-1998 passed 
in Appeal No.340/96, dated 26-1-2000 passed in Appeals Nos.348 and 349/98, dated 2-3-2000 
passed in Appeals,Nos.692 to 695 and'697 to 703 of 1998, dated 5-1-2000 passed in Appeal No.2740 
of 1997, dated 7-2-2000 passed iri Appeals Nos. 16, 20, 21, 42 to 51 of 1999, dated 18-1-2000 passed 
in Appeals Nos.261 to 265, 267 to 272, 274, 276 to 279 and 281 of 1999 and dated 8-3-2000 passed 
in Appeals Nos.420,421, ■*125,427,433 and 434 of 1999).

(a) North-West Frontier Province Civil Servants Xct (XVIII of 1973)---

--S. 2(l)(e)—Qanun-e-Shahadat (10 of 1984); Art. 114—Constitution of Pakistan (1973), Art. 
212(3)—Claim of civil servants to graded pay from date of initial appointment—Service Tribunal 
accepted appeals of civil servants holding them entitlec to get graded pay from date of their 
appointments' and arrears of pay from date of filing of departmental appeals—Validity---Civil 
servants were appointed on fixed pay basis as they did not possess basic qualifications at that 
time—Civil servants never raised any objection with regard to their fixed pay when they were 
employed or till the time they were awarded graded pay oh acquiring requisite qualification--Having 
once accepted fixed pay for lack of requisite qualifications, civil servants were estopped by their 
conduct to claim graded pay from date of their initial appointments and they could not be allowed to 
contend set after a considerable long time—Supreme Court allowed the department's appeals.

Muhammad Riasat SET (Science) and others v. The Secretary of Education, Government of 
N.-W.F.P., Peshawar and 2 others 1997 SCMR, 16^6; Province of Sindh through the Secretaiy, 
Education pepartment, Karachi and 2 others v. Ghulam Rasul and 35 others 1976 SCMR 297 and 
N.-W.F.P. Government through Secretary Education, Peshawar and others v. Muhammad Qa\i IChan 
1996 SCMR 1011 ref.

(b) North-West Frontier Province Service Tribunals Act (I of 1974)—

S. . 4—Constitution of Pakistan (1973), Art. 212(3)—Limitation--Condonation of 
delay—Contention was that respondents’ appeals filed before Service. Tribunal were liable to be 
dismissed being hopelessly time-barred—Supreme Couit cobdoned the delay, which was in some cases

^ f5 , 10/20/2016 11:11 AM
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iTiql e than ten years, in the interest of justice and in view of the similarity of point involved in other 
cases.' I

Iinliaz AH, Addl. A.-G., N.-W.RP. for Appellants (in C.As. Nos. 108, 698, 699 and 701 to 712, 849 to 
861,951 to 967 and.1012 to 1017 of 2000).

Jan Muhammad Khan, Advocate-on-Record for Appellants (ir. C.As. Nos.971 to 975 of200U).

Jan Muhammad, Advocate-on-Record for Respondents (in CJ.As. Nos. 701 to 711 of 2000).

Patch Muliammad Khan, Advocate-on-Record for Respondents (in C.As. Nos. 108, 698 and 699 of 
2000).

Khushdil Khan, Advocate Supreme Court for Respondents (in C.As. Nos.849 to 861 of 2000). , 

Muhammad Asif, Advocate Supreme Court for Respondents (in C.As. Nos. 951 to 967 of 2000).

Imtiaz Ali, Addl. A.-G., N -W.F.R for Respondents (in C.As. Nos. 971 to 975 .of 2000).

Muhammad Asif, Advocate Supreme Court for Respondents (in C.As. Nos.. 1012 to 1017 of 2000).

Respondent in-person (in C.A. No.712 of 2000).

Date of hearing: 11th June, 2001.

iJUDGMENT

MIAN MUHAMAMD AJMAL, J.-.—By this common judgment we propose to dispose of Civil 
Appeals Nos. 108, 698, 699, 701 to 712, 849 to 861, 951 to '967, 971 to 975 and 1012 to 1017 of 2000 
as they involve identical questions of law and facts.

Facts of C.A. No. 108 of 2000.

Malik Aman respondent was appointed as S.V. untrained Teacher on fixed pay by the Divisional 
Director of Education (Schools), Peshawar vide order dated 15-10-1980. He was: allowed graded pay 
w.e.l. 1 -8-1988 vide order dated 31-10-1988 after he passed C.T. examination. He also passed M.A. 
examination from University of. Peshawar in 1992. He filed departmental appeal on 16-1-1996 for 
gi-ant of running pay and other benefits claiming that hei was entitled to graded pay from the date of his 
appointment. His departmental appeal was not responded jwithin the statutory period, as such, he filed 
Appeal No.340 of 1996 before the N.-W.F.P. Service Tribunal, Peshawar (hereinafter to be called the 
Tribunals), which was allowed vide impugned judgment dated 24-9-1998, the respondent 
declared entitled to the graded pay w.e.f 15-10-1980 i.e. 'the date of his appointment and he was also 
held entitled to the arrears from the date of his departmental appeal. Feeling aggrieved the 
appellants/department preferred C.P. 256-P/98, whereir, leave was gi’anted by this Court on 
16-3-2000 asunder:—

was

"Ml-. Imtiaz Ali, learned Addl. A.G. N.-W.F.P., in support o,f this petition contended with reference to
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the "case of Muhammad Riasat S.E.T. (Science) and others v. The Secretary Education, Govenrment of 
N.“ W.F.P. Peshawar and 2 others (1997 SCMR 1626) that besides the service appeal being hopelessly 

time-barred, the learned Tribunal has erred to gi‘ant relief to the respondent ignoring the law laid down 
by this Court in the case of Muhammad Riasat (supra) (1997 SCMR 1626) that the civil servants were 
entitled to gi'aded pay with effect from the date of obtaining basic qualification prescribed for the post 
he is holding and not from the date of appointment when he was not possessed of such prescribed 
qualification.

In the case of Muhammad Riasat (supra), this Court has held that the civil servants who had accepted 
the terms and conditions initially offered to them wherein they were entitled to a fixed pay of the scale 
without any increment and since he had attained the basic qualification from a specific date, he would 
be cniitled to the graded pay with effect from the date he had acquired the basic qualification (in tliat 
case of B.Ed Examination) and not from the date of initial appointment on temporary basis.

Leave to appeal is granted to consider whether the learned Service Tribunal was not justified to follow 
the law laid down by this Court on the subject in the case of Muhammad Riasat (supra) (1997 SCMR 
1626).," . ' !,

Almost same is the position in connected Civil'Appeals Nos.698, 699, 701 to 712, 849 to 864, 951 to 
967 and 1012 to 1017 of 2000. '

In Appeals Nos.971 to 975/2000, the appeals of 'the private appellants before the Tribunal were 
accepted as under:—

"Ori factual side, the appellants have got sufficient teaching experience at their credit. According to 
^ the authority ofthe Hon'ble Supreme Court of Pakistan 1976 SCMR page 297, no distinction can be 

made between a trained and untrained teacher with regard fo the graded pay. Moreover, according to 
the Hon'ble Supreme Court of Pakistari, if an employee is made to work against a particular post, he is 
entitled to all the monetary benefits' attached therewith’. The question of gi-aded pay has been 
thoroughly thrashed by this Tribunal and the judgments have been upheld by the.Supj-eme Court, of. 
Pakistan. Ihe reply, of the respondent-department has got no cogent objection except the trained and 
untrained. If a person has qualified the basic requirement for a post from a certain dtile, he is fully 
entitled for the award of graded pay from the date of qualification and in other cases; the person 
holding the post is entitled to the pay' of the post and not fixed pay. A civil servant who is made to 
work against a particular post is fully entitled to all the benefits attached to that post. So with these 
obsei-vations, the appeals in hand as well as the connected 10 appeals are accepted as prayed for, with 
no arrears and no advance increments. No order as to ebsts. File be consigned to the record."

Feeling aggrieved, the appellants challenged the, above decision of the 3J Tribunal before this Court 
through Petitions for Leave to Appeals Nos.301-P to 305|P of 2000, wherein leave was granted as 
undcr:--

"TTis order will dispose of C.Ps, 301-P to 305-P/2000. All these civil petitions call in question the 
legality of the order of the learned Service Tribunal ^vhereby on the .one hand they had been held 
entitled to graded pay from the date of induction in service|as prayed for in the petition and on the 
other they were not given arrears and advance increments from the said date.

Learned counsel for the petitioners stated that this is contradictory order itself, because wliat was
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given on one hand has been taloen on the other. He stressed that the petitioner should have been given 
all the benefits of graded pay from the date of joining the service. He referred to C.P, 170-P/2000 to 
C.P. 180-P/2000 and submitted that leave has been granted in the above cases on the same points. We 
also grant leave in these jietitions to consider the at^ove submission and also for the reasons given m 

leave granting order oil*the other connected petitions."the
Civil Appeals Nos.703 ti) 705 and ,712 of 2000 are ban-ed by time by 16 days and 92 days, 

respectively.

General contended that the appeals of the respondents were2 Learned Additional Advocate , ,
hopelessly time-barred from the date of their appointments as they approached the Tribunal alter the 
lapse of long time, in some cases it is more than ten years, therefore, tlieir appeals were liable to be 
dismissed on this score alone. He submitted that pien they were ernployed in service Ihey wctc 
untrained and did not posless the requisite qualifications for the posts, therefore, they weie appoin ec 
on fixed pay as reflecteci in their letters of appointment. They on acceptance of the teuns an 
conditions of their employment joined the service. Hiey were planted graded pay after they acquired 
the requisite qualifications. They .were estopped by their conduct to claim graded pay fiom Int date, ol 
their initial appointment as they had accepted the ^erms and conditions of service when ihey were 
inilialiy appointed. He Urged that respondents were iightly given graded pay on acquirmg Ihe i^T^iisi c 
quiiUlications for the post held by them. Reliance Was placed on the case of Muhammad Riasat, Sbl 
(Science) and others v. The Secretary of Education, N.-WlFiP. Peshawar and 2 others (1997 SCMR 
1626) where n it has been laid down that the teachers were entitled to graded pay with elieci h orn the 
date they attained basic qualification for the post and not from the date of initial appointment on
temporary .basis.

3. On the other hand, learned counsel for the appellants in p.As. 971 to 975 and respondents in other 
appeals, contended that no doubt respective appellants and the respondents were untrained teachers 
till they acquired the requisite qualification, whereupon they were allowed ^aded pay horn the date 
they qualified the training course, however, they served as teachers and discharged full dunes like 
trained teachers, as such, they were entitled to running pay alongwith annual increments and other 
service benefits. Reliance was placed on Province of Sindh through the Secretary, l^^ducation

Ghulam Rasul and 35 others (1976 SCMR 297) and M.-W.h.P.Department, Karachi and .2 others ,
Government tlirough Secretary Education, Peshawar! and others v. Muhammad Qavi Lvlian (1996

v.

SCMR 1011)

4. In the interest of justice and similarity of the point involved in all the cases, the delay in liling Civil 
Appeals Nos.703 to 705 and 712 of 2000 is condoned. ■

5 Alter hearing the learned counsel for the parties anid gomg through the record of the 
inclined to follow the law laid down in Muhammad masat's case, supra as the learned Bench, after 
examining the divergent decisions rendered in C.P. 204-f , 205-P of 1991 and C.P 288-P ot 1993 
(1996 SCMR 1011) and relying on page 1005 placitum PI given in Federation of Pakistan v. Shahztida
Shahpur Jan and others (1986 SCMR 991), held as underl

ease, we are

"that in the circumstances of these cases the petitioners inj all these petitions had accepted the tei ms 
and conditions initially offered to them wherein they wer^ held entitled to a fixed pay of the scale 
without any increment. Since they have attained the basic qualification from a specific date, they are 
entitled to the graded pay with effect from the date they had passed theh B.Ed. Examination and not
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date of initial appointment.onte« basis, '
correct to hold that the petitioners were not entitlefi.to the graded pay with effect trom “c de le oi 
the annointrnt and that they could claim the graded t,tly with effect from passing the r B hd

of tL learned Tribunal does not suffer from any mfirintty o he kind
warranting our interferenle under Ai-ticle 212(3) of. the Constitution of Islamic Republic ol 1 akistan,

1.973.'’

Igcinciii

II is an admitted fact that the respondents at the tirne of their initial
basic aualification for the post and they accepted the terms and conditions of their sorvicc viheieOy 
tliev were employed on fixed pay. They never raised any objection with regard to their fixed pay when 
they were er^ployed or till the time they were awarded graded pay on acquiring the ‘eqoisitc 
qiuUificalion olice tire respondents had accepted th|e fixed pay for the lack of requisite qualilication 
Ly were estopped by thiir conduct to claim graded pay fi'oni the date of then inihal appoinuncnl. 
theV cannot be allowed to take a turn after a considerable lohg time to say that they 
thc'gi adcd pay ftom the date of their initial appointnient though they were not qualified for the

6 Con-seouently we allow appeals filed by the department and dismiss that of the private appellants 
fe C AS 971 to 975/2000. In C.A. 962/2000 C L the respondent has not acquned the mquisitc 
qualification so far, therefore, the imputed judgment to his extent is set aside and he is declared 

not entitled to the graded pay. No order as to costs.

were entitled to 
same.

S.A.1C./G-86/S

Order accordingly.

>
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Appellant in person and Mr. Usman‘Ghani, Sr.GP for

■

20.10.2016
! respondents present. Appellant requested' for adjournment.

s

Adjournment granted. To come up for arguments^on 21.02.2017.

iiik
(PIR’BAI^H SHAH)'

$ '"^mMber.
*

A
I

(ABDUL LATIF) 
MEMBER •f
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21.02.2017 Appellant in person and Mr.. Muhammad Jan, GP 

—Request

for
r'i.'

s.*»
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71^
D'A^IR NAZIR) 

MEMBER__________
(MUHAM

.X-i

■ :^:n(AHMAD HASSAN) 
MEMBER

26.05.2017 J^Appellam Jrui3erson;-present. .Mr.-MuharnTnad-^deel ,Butt,

, Additional. AG-for respondents also present. AppeUaht-rcqiiested for 

^r.^adjqurnrnent. Adjourned. To come up for arguments'"on^l3.09.2017 

betbre D.B.
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(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER-
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Counsel for the appellani and Mr. Wisal l<dhan,Jnspeclor 

(Legal) alongvvith AddI: AG for respondcnls.present. Arguments
- ' i

could not be heard due to learned Member (Judicial) is on

26.10.2015

official tour to D.l IChan. Therefore, the case is adjourned to

for arguments.

Member

. Counsel for the appellant" and wlf;'Wisal Khan, Inspector29.03.2016 _

(Leaal). alongwith Asst: AG for respondents present. Arguments9^ A
^;i^^)-ri^^;.isscv3lfiuro0ihq|hdakd iiijie.lojnpm^ of

case is adjourned to 03.06.2016 for arguments.

, the

Ch n

1
V

Counsel for the appellant and A.ssisiant AG for respondents 

present. Learned counsel for the appellant requested for time to file 

rejoinder request accepted, to come up for rejoinder and arguments on 

20.10.2016. '''tr

03.06.201,6

'emberMen mer

I
1
t

V

1
1

A
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Appellant in person and Mr. Muhammad Nabi, Inspector 

(Legal) on behalf of respondents with Mr. Kabeeruliah Khattak, Asstt. 

A.G present. Written reply and reply to application for condonation 

of delay ha^not been received. To ^come up for written 

reply/comments and reply to application for condontation of delay 

on 13.1.2015.

12.09.2014
1

■i

1

;

13.01.2015 None present for appellant. Mr. Ijaz Hussain, S.I (Legal):on 

behalf of respondents alongwith Addl: A.G present. Requested for 

adjournment. Last opportunity granted for written reply/comments 

as well as reply to application for condonation of delay. Adjourned 

to 15.04.2015. '

7-

*

Chamnan

15.04.2015 Appellant in person and Mr. Wisal Muhammad, Inspector (legal) 

alongwith Addl: A.G for respondents present. Written reply submitted. 

The appeal is assigned to D.B for rejoinder and final hearing for 

26.10.2015. Ch^^anr

'i

i

4.

B i
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No one is present on behalf of the appellant. Notices be17.06.2014

issued to the appellant/counse! for the appellant. To come up for-u
preliminary hearing on 18.06.2014.

\

Counsel for the appellant present. Preliminary arguments 

heard and case file perused. Counsel for the appellant contended that 

the appellant has not been treated in accordance with law/rules. 

Against the original order dated 02.01.2010, he filed departmental 

appeal, which has been rejected on 02.09.2010, hence the present 

appeal on 11.04.2014. He further contended that the impugned order 

dated 02.09.2010, has been issued in violation of Ruie-5 of the Civil 

Servant (Appeal) Rules 1986. Counsel for the appellant has also filed 

application for condonation of delay. Points raised at the Bar need 

consideration. The appeal is admitted to regular hearing subject to all 

legal objections. The appellant is directed to deposit the security 

amount and process fee within 10 days. Thereafter, Notices be issued 

to the respondents. To come up for written reply/cprnments on main 

appeal as well as reply/arguments on application for condonation of 

delay on 12.09.2014. \

18.06.201U/

Appellant Deposited
Security & Pro 5s Fee

<7...Bank
Receipt is%tac|iedAMth File.

an
Rs

VMember

V proceedings.This case be put before the Final Bench for18.06.2014r'
Chain

4



Form-A *
FORM OF ORDER SHEET

Court of

S'l'D /2ni4.Case No.

S.No. Date of order
Proceedings

Order or other proceedings with signature of judge or Magistrate

1 2 3

23/04/2014 The appeal of Mr. Saleem Ullah resubmitted today by 

Mr. Muhammad Hayat Advocate may be entered in the 

Institution register and put up to the Worthy Chairman for 

preliminary hearing.

1

. REGISTRAR
This case is entrusted to Primary Bench^^Tpreliminar' 

hearing to be put up there

2

A

r

■]

1

i--

f



The appeal of Mr. Saleem Ullah son of Mamraiz Khan constable No 703 Distt Courts Nowshera 

received today i.e. on 11.04.2014 is incomplete on the following scores which is returned to the counsel 

for the appellant for completion and resubmission within 15 days.

1- Appeal may be got signed by the appellant.
2- Affidavit may be got attested by Oath Commissioner.
3- Copies of charge sheet, statement of allegations, show cause notice, enquiry report and 

replies thereto are not attached with the appeal which may be placed on it.
4- Copy of impugned order dated 04.04.2010 mentioned in the heading of the appeal is not 

attached with the appeal which may be placed on it.
5- Annexuresof the appeal may be attested.

ys.T,No.

72014.Dt.

SERVICE TRIBUN 
KHYBER PAKHTUNKHWA 

PESHAWAR.
Mr. Muhammad Havat Adv.Pesh.

Z/_/, /o

/!

->..—r-'
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,
PESHAWAR.

Service Appeal No. c!) 7^ /2014

Saleem Ullah (Appellant)

VERSUS

Inspector General of Police, Khyber Pakhtunkhwa, Peshawar. 

And others (Respondents)

INDEX

S.No Description of Documents Annex Pages
Service Appeal1. 1-5
Affidavit2. 6
Addresses of the parties 

Application for condonation of delay
3. 7
4. 8-9
5. Affidavit 10
6. Copy of order dated 04/01/2010

Copies of appeal and order dated 
02/09/2010

A 11 .
7. B & C 12-14

Wakalat Nama 15

Through

Dated: 10/04/2014 Muhammad Hayat
Advocate High Court, 
Peshawar.
Cell No. 0300-5989437

r
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

PESHAWAR.

Service Appeal No. /2Q14

im
Saleem Ullah S/o Mamraiz Khan 

Constable No. 703, District Courts, Nowshera (Appellant)

VERSUS

1. Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.

2. Deputy Inspector General of Police, Peshawar Division.

3. District Police Officer, Nowshera (Respondents)

SERVICE APPEAL U/S 4 OF KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT.

1974, AGAINST THE ORDER DATED 

04/04/2010. PASSED BY RESPONDENT NO. 

3. WHEREBY APPELLANT WAS AWARDED

PENALTY OF STOPPAGE OF TWO YEARS

EFFECT,jINCREMENT WITH CUMULATIVE

/iyy/? WHEREBY REPRESENTATION OF THE 

APPELLANT WAS REJECTED BY 

RESPONDENT NO. 2. VIDE ORDER DATED

02/09/2010 WITHOUT ASSIGNING ANY
LEGAL REASON.

Prayer in appear;

To set aside the impugned orders dated 04/01/2010 

and 02/ 09/2010 passed by respondents No. 1 and 2 

respectively and the appellant be restored to his origindl



' . ..s fir- . ~ii

position with ^all service benefits from the date of stoppage 

of increment.

Respectfully Sheweth;

That the appellant was appointed as Constable on 

08/07/1998 vide Belt No. 703 in the Police Department 

at Nowshera and was serving to the best of his abilities 

and to the entire satisfaction of his superiors.

1.

2. That the baseless allegations were leveled against the 

appellant and was charged sheeted on the ground in 

leakage of information regarding the movement of 

respondent No. 3 vide Daily Diary Report No. 29 dated 

24/10/2009. ^

3. That the appellant was proceeded against departmentally 

on such charges and respondent No. 3 imposed on a 

penalty of stoppage of 2 years increment with cumulative 

effect vide order dated 04/01/2010. (Copy of order dated 

04/01/2010 is annexure “A”),

4. That feeling aggrieved from the same, the appellant 

preferred departmental representation before respondent 

No. 2 which also met with the same fate vide orders 

dated 02/09/2010. (Copies of appeal and order dated 

02/09/2010 is annexure “B” 8g “C” respectively).

5. That the appeal of the appellant was decided in his 

absence without hearing of appellant.
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That the order passed by respondent No. 2 have seriously 

grieved the appellant, and thus appellant assails the 

same before this HonT)le Tribunal, inter alia, on the 

following grounds:

6.

GROUNDS:

That the impugned orders dated 04/01/2010 and 

02/09/2010 are against the law, facts and record of the 

case, hence untenable.

A.

That the competent authority passed a mechanical order 

and the departmental authority also passed a similar 

order without application of mind. Had both these 

authorities looked into the facts of the case deeply, they 

would not been passed such impugned orders.

B.

C. That the no cogent and confidence inspiring evidence was 

brought on surface about the involvement of appellant in 

charges leveled against him, therefore, such a 

punishment is not sustainable in the eyes of law and is 

liable to be set aside.

D. That it is the legal right of any employees to defend him 

in a case, he is charged with any act of misconduct and 

such a act of misconduct and impartial/ full-fledged 

inquiry with the active participation of the employees, 
neither full-fledged inquiry was conducted by 

respondents nor appellant was allowed to participate in 

said inquiry. Such a procedure adopted by the 

respondents are against K.P.K Government Servant



i
Rules, therefore, such an impugned order are liable to be 

set aside.

E. That the impugned orders are based on malafide and 

personal grudges, so, are liable to be set aside.

F. That the appellant was not provided any opportunity of 

being heard and he was condemned unheard, therefore, 
both competent authorities as well as Appellate Authority 

violated the principles of natural justice. So, imposition 

of punishment on appellant without providing him 

chance of hearing is illegal and is liable to be set aside.

G. That the appellant was not provided any opportunity to 

cross examine and defend, thus both authorities have 

violated the fundamental rights of the appellant.

H. That appellant has not been treated in accordance with

I. That the appellant has been

highhandedness of the respondents having no fault on 

his part.

made victim of

J. That because of act of respondents, the appellant 

highly discriminated.

was
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That any other ground may be adduce at the time ofK.

arguments, with kind permission of this HonTjle

Tribunal.

For aforesaid reasons, it is, therefore, most humbly

prayed that on acceptance of this service appeal, the

impugned orders dated 04/02/2010 and 02/09/2010

may graciously be set aside and the appellant be restored

to his originail position with all service benefits from the

date of stoppage.

Any other remedy which deems fit by this Hon^ble

Tribunal may also be granted in favour of appellant.

Through

Dated: 10/04/2014 Muhammad Hayat
Advocate High Court, 
Peshawar.



BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,
PESHAWAR.

Service Appeal No. /2014

Saleem Ullah (Appellant)

VERSUS

Inspector General of Police, Khyber Pakhtunkhwa, Peshawar. 

And others (Respondents)

AFFIDAVIT

1, Saleem Ullah S/o Mamraiz Khan Constable No. 703, 
District Coiirts, Nowshera, do hereby solemnly affirm and 

declare that all the contents of the accompanying Service 

Appeal are true and correct to the best of my knowledge and 

belief and nothing has been concealed from this HonlDle 

Tribunal.

D O N ENT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL.
PESHAWAR.

Service Appeal No, /2014

Saleem Ullah (Appellant)

VERSUS

Inspector General of Police, Khyber Pakhtunkhwa, Peshawar. 

And others (Respondents)

ADDRESSES OF THE PARTIES

APPELLANT;
Saleem Ullah S/o Mamraiz Khan 

Constable No. 703, District Courts, Nowshera
RESPONDENTS:

1. Inspector General of Police, Khyber Pakhtunkhwa, Peshawar,
2. Deputy Inspector General of Police, Peshawar Division.
3. District Police Officer, Nowshera. I

Appellant

Through

Dated: 10/04/2014 Muhammad Hayat
Advocate High Court, 
Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,
PESHAWAR.

C.M. No. /2014
In
Service Appeal No. /2014

Saleem Ullah (Appellant)

VERSUS

Inspector General of Police, Khyber Palchtunkh^va, Peshawar.

(Respondents)And others

APPLICATION FOR CONDONATION OF

DELAY IF ANY.

Respectfully Sheweth;

1. That the above captioned appeal has been filed before 

this HonT)le Tribunal, the contents of this application 

may be read as an integral part of the main appeal.

2. That the decision of cases on merits always to be 

encouraged instead of non-suiting the litigants for 

technical reasons including on limitation.



7A
That the appell^t was unaware of the fact that his3.

appeal was dismissed by respondent No. 2 as the order

was passed in his absence.

That the limitation if any is not condoned by this HonT)le4.

Tribunal, the applicant will suffer an irreparable loss.

It is, there fore, respectfully prayed before this

HonT)le Tribunal that the application may kindly be

accepted and delay if any may kindly be condoned in the

interest of justice.

Applicant / Appellant

Through

Dated: 10/04/2014 Muhammad Hayat
Advocate High Court, 
Peshawar.
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/2014C.M. No.

In
/2014Service Appeal No.

...(Appellant)
Saleem Ullah ...

VERSUS

General of Police, Khyber Pakhtunkhwa, Peshawar.
(Respondents)

Inspector 

And others

affidavit

iz Khan Constable No. 703 

hereby solemnly affirm and

5 ■I, Saleem Ullah S/o Mamraiz

District Courts, Nowshera, do 

declare that all the contents of the accompanying Application 

and correct to the best of my knowledge and belief 

been concealed from this Honhle Tribunal.
are true 

and nothing has

O N EN TD
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ORDER

;
This order will dispose off departmental appeal of constable

Salcemullah INo.703 of District Nowshera who was awarded the minor
' 1 ■ ■

punishment of stoppage ol two annual increments with cumulative effect 
Vide OB No.l 1 diited 4/1/201:0 by DPQ Nowshera.

4'hc charge levelled against him was that he while posted in 

Squad of DPO Nowshera, he was noticed leakage of information regarding 

movement, oi I.i)PO Nowshera. Proper departmental proceedings 

initiated against him and during enquiry he was found guilty of the charge. 

On completion of enquiry, the DPO Nowshera issued him FSCN to which 

he replied, fhe same was found unsatisfactory, hence he was awarded the 

above punishments.

-I

■

were

s

I

The relevant record has.been perused. He was called in OR op, 

25/8/20lO.but failed to appear The charge levelled against him stand proved, 

rhe order passed by. DPO Nowshera is upheld and the appeal is 

I'cjccted/filed.

CAPITAL CITY POLICE OFFICER 
PESHAWAR.

No. /i,S(> _/PA dated l^eshawarthe —

(h)py to Dl^O Nowshera for information and n/a. The official concerned may-

10

pi be informed accordingly.
I'.ncl: FMC-f-S.Roll.

tz "C -pnn c
n ■
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Capital City Police Off
■ ■ •'■•

Peshawar*

;• •

.'f

APPiOAIi*Oubjectj-

• Sir,
Most respectfully I beg to submit..;iha1 

,1.1 have been awarded u punishment of

fine of Ks.lOOO/- 

ii.stoppage of P yeats increment with 

accumulative effect. ^

by the worthy PPO .NSR vide~ or<ier book

i. •/

11 dated« 4.1.2010.
:

The allegations were that I waS;.-4^^^ 

information/l.eakage of . informat ion/niovement of , Di>0. '

this oonnection I h'ave submitted a detailed and-well-, 

convincing reply but it was not paid due consideratipi ,

to the show cau:

2.

in

have also submitted reply in response 

notice, ■ but with favourable consideration.

that day ( 23.10.09)•.Pons' 

call from his mobile phonf a.t,- 7.AM .i
In fact, on

Gul ^hah i;;iven 

due to ilANb fldiJi mobile, his. number, was stor«^ in my
me

facts that in calling calls are stored jset ..It. is also 

suck like mobile phones. No talks we^;£-4Dade w:^.th six .hj 

available till the removal of'sim-.from

•v !

tHis nubraer was
t.akcn into possession and fmobile, which was

the'mobile, by the officers.

1 am
i

totally itinocent in the .matter.4.
celan and clear record-.

1 have rebutted the allegations, but 

awarded douhle punishment for un-established a..

. I haver

•6.
• i

I .was’ ;;i. ■

-ion.
I have about 12 years service,-and. t | 

othe.rwlse against me. in.:4y w
7*
is no such complaint or

long ser'/ice. ^

.J

I

-A



jvvV
i. have .given/oubniitlecl real .replies’'

■ • •' .1 .

no thing’.wab concealed 

X havebeenput to severe financial- 

loss by awarding the said punishment.

totally based bn facts and that

:
■ ^ Under- these cicc.umstances, ^Iiapopbac. 

your goudoeli to ^i.indly consider my Appeal and-accept ■ 

it, by sot-asiding tho ordee'of ;
punishiDiatili ■ awarded to ' 

tne by. the bPO Kowshera vide his offioe order book No. . 

11 dated /|.1.i>010 so k^hat my service future icay notI

destoryed. 1..

Thanhing'yoo. in antic-ipation'
I

I' I

I-

Yours Obediently,• .* •

-^sLimullah. )'PC NO.703r ' ■(

pr

^ , PP MarhatiCPS Akora) . 
Distt; Wowshera.
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(
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iTHAur.F: SHF.KT

Police OlTiccr, Nonshcra,
;

.fVTc SalccnuilUih No. 703 ol
District1. NISAR AHMFD KHAN, 

as compciciu aulhcrily. havby. cl.Migc vm, ConsU,
per Statement of Allegations enclosed

5

Shaheen squad as

be uuilly of iniscondv'.ei ; 

Service (Special Powers)
of the above, you appeal to. 13y reasons*)

of the NWFP. .Removal from
rendered yourself liable to all or any of the penalties

under section 3
Ordinance. 2000 and have
speeilied in section 3 of the Ordinance ibid

N vour wrinen dclcnsc \eiilim 1 

. -as ihe •
. ihercfore, required to submit w .

107) days of the receipt of thts Charge Sheet to the inquiry Committee

ease may be.

You are

i

lachth^c Enquiry C'omnartc 

it shall be presumed that you haxe no;

e
Your written defense, if any shotild re

within the specified period, failing which it 

defense to put in and in that case ex-parle action

■ Intimate whether you desire to be lieart! in persons..

/
4.

V ion shall follow against you.

.s.

t:-

District Police Officer, 
Nowsliera. ■/ '

i

*
»

1

f
M
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\
tDISCIPLINARY ACTION

\
L NISAR AHMED KHAN, District Police Officer. Novvshera as compclcm 

authority of the opinion that Constable Salccm Ullah No. 703 has rendered hiinseli liable to 

be^proceeded against as he committed the following acis/oniissions within the meaning oi 
section 3 of the NWFP, Removal from Service (Special Powers) Ordinance. 2000.

STATEMENT OF ALLEGATIONS

Whereas you constable Salcem Ullah No; 703 while posted at Shahecn sqnad 

Nowshera were found indulging-in leakage of information rc'gardmg .movement of the 

undersigned. In this regard, preliminary enquiry was conducted by DSP 1 Iqrs: Now.shcra. In 

his report, he found you involved/indulging in such indiscipline activities which amount to 

grave misconduct on your part, warrants you liable for major punishment under the NWl^'. 
Removal from service, (Special Powers) Ordinance. 2000.

T *

' For the purpose to scrutinize the conduct of the said accused with reference
to the above allegations, Enquiry Committee of the following Officers is constituted u/s Tj oi 

the Ordinance.

1. Syed Liaqat Shah DSP Akora Khattak.
2. Mr. Hidayat Shah Khattak Inspector Legal, NSR.

t‘

The Enquiry Committee shall in accordance with the provisions of 'the 

Ordinance, provide reasonable opportunity of hearing to the defaulter official, record its 

findings and make immediate recommendations as to punish or other appropriate action 

against the defaulter official. '

Constable Saleem Ullah No. 703 is directed to appear ,before the Enquiry 

. Committee on the date, time and place fixed by the Enquiry Committee.

Note:-, Finding report must be submitted within 07 days positively. ;
i>

/ 7^ /A'o.
I*

District Police Officer 
Nowshera.olJ- • nV

f.



<r«M OKMlIitlim

fllNAL SHOW fA mr. NO I ice 

1, NISAK AHMED KHAN.

cpmpcten, authority, under .he NWF|> Removal (run, Service .Spec.al i-owers. Ordina

JOOO. do hereby serve you CoMa.hle Salecn.ullah ,N./ 7n. while postal 

Squad. Nowshcra

i
'■S,

Oi-stricj PoliccOlticer, Now.slKia. ;as

Ile

al Shah-jcn •

rhat^'onsequem UjXJn thc coniplciion of 

lyiiquiry Committee
enquire eoudueicii a.uaiusi ><iu,ln 

consisting of Syod l.iaqai SliaiiDS!* Akom and .^li 
Hidayal Shall Ih.spL-ctor I.cgal. Nowshcra lor which yoi,i were ■ given
opportunity for appearing. 

On going through the■ llnding and 

Commiliee, 1 am satisfied that 

acls/omissinns as specified in seclion 3 of the said ordinance.

locoinmendalioii of ihe Inquirv '

you have eommillcd the .Ibllowi-::g-

The Inquio' committee submitted linding wire,pin you were lound.guiln ^

of misconduct. The charges have been, proved agains, you vviihot,, a,nv 

iota.

As a resiiil thereof. 1. as conipeleii! aulhoriiy Inny lenu.ioel

impose upon you the penalty of puDishmeni under 
Ordinance '

a.

iecidcil !a
3 of tlie_Siau^/.-'.e;,1:014

^ou are, ijieivfoiv. required lo Show 

penally should noi'be imposed

in no reply to this notice is iccei\cd within ()7\iays.,ii w,i! he presnmrj 

that you have no defence 10 pul and in ihai ease 

taken against you.

Copy of the fniding of the l-nqt.iry Committee is enehisal.

i
V.au.se as io why the aforesaid

upon you.

ti

e.N'pane action Oe

Disiriii Ihiiiee Off;, 
N(n%shc»a. -

eci.

No.
•Dt:

/PA.- 
.. •/2009'.

.

«:

4
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BEFORE THE HONOURABLE SERVICE TRIBUNAL. KHYBER 
PAKHTUNKHWA. PESHAWAR

. n

Service Appeal No. 570 /2014

Saleemullah s/o Mamraiz Khan,
Constable No. 703, District Courts, Nowshera. •

.»

s,^ ’

Appellant

Versus

Inspector General of Police, Khyber Pakhtunkhwa, Peshawar. 

Deputy Inspector General of Police, Peshawar Division. 
District Police Officer, Nowshera.

2.

Respondents

PARAWISE REPLY ON BEHALF OF RESPONDENTS No. 1.2&3

Respectfully Sheweth: -

PREUIMINARY OBJECTIONS

That the appellant has got no cause of action.- 

That the appeal is badly time-barred.
That the appeal is bad in law.

That the appellant is estopped from moving the instant appeal due to his 
own conduct.
That the appeal is not maintainable in its present form.

That the appellant has not come to the Honourable Tribunal with clean 

hands.

2.

4.

5.

6.

On Facts

Para to the extent of appointment of the appellant pertains to record, needs 

no comments while rest of the para is incorrect hence, denied.
Incorrect. The appellant was

/

2. rightly charge sheeted for leakage of 

information which is a misconduct and against norms of disciplined force.

Incorrect. The appellant was proceeded against departmentally and after 

fulfillment of all codal formalities the punishment order was passed which 

does commensurate with the gravity of misconduct of the appellant. 

Correct. The departmental appeal of the appellant was rejected by 

respondent No.2 i.e DIG Peshawar, Division (CCPO) because after 

perusal of entire record by the appellate authority, no lacuna/loophole or 
procedural/ legal flaw was found by the said authority.

4.

5. Correct. Appeal of the .appellant was decided in his absence because he 

was called in Orderly Room on 25-08-2010 but the appellant willfully and 

deliberately failed to appear before the appellate authority, hence,, the
i ' •

appeal was decided in his absence. 

Para not related. Needs no comments.6.

. '*5

■ f-’.
I.
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On grounds *9
A. Incorrect. The orders'impugned by the appellant dated 04-01-2010 and 02- 

09-2010 are in consonance with law, facts and material available on 

record, hence, tenable in the eyes of law.

B. Incorrect. The appellant was proceeded against departmentally on the 

charges of leakage of information where upon proper departmental 

enquiry was initiated and an enquiry committee was constituted for 

probing into the conduct of defaulter official. After fulfillment of all codal 

formalities, the appellant was awarded punishment of stoppage of 02 

annual increments, hence, the allegations leveled by the appellant are false 

and baseless rather without legal footing to stand on.

Incorrect. During the course of enquiry PWs were summoned whose 

statements were recorded and the appellant was provided full fledge right 

of cross examination and after bringing on record confidence inspiring 

evidence the appellant was awarded appropriate punishment which is 

sustainable in the eyes of law.

C.

D. Correct to the extent of active participation of the employees while rest of 

the para is incorrect hence, denied. Because full fledge enquiry 

conducted and after adopting all legal formalities the punishment order 

was passed which is in accordance with the norms of natural justice.

Incorrect. The punishment order is in accordance with law, facts and 

material available on record.

was

E.

F. Incorrect. The appellant was issued a charge sheet and summary of 

allegations and enquiry committee was constituted where after a full 

fledge enquiry was initiated during the course of which statements of PWs 

were recorded and the appellant was provided opportunity of 

examination and he was also heard in person, therefore, allegations of 

appellant regarding Audi Alteram Partem and violation of principal of 

natural justice are false and baseless rather being devoid of its legal 
footing, are liable to be set at naught.

Para already explained needs no comments.

Incorrect. The appellant has been treated in accordance with law and

principals of natural justice and every case has its own facts and

circumstances, therefore, plea taken by the appellant is nolljustifiable.
1

Incorrect. The allegation leveled by the appellant is false and baseless, 

because the respondents have no grudge against the appellant.

Para already explained needs no comments.

cross

G.

H.

I.

J.



#
K. That the respondents also seek permission of this Honourable Tribunal to 

adduce additional grounds at the time of arguments.

It is, therefore, niost humbly prayed that keeping' in view the above 

submissions, appeal of the appellant may very graciously be dismissed with cost.

. !

Inspector Ge^^rtfTof Police, 
Khybe’r Pakhtunkhwa,

' Peshawar, 
.^^^^espondent No. 1

rDeputy Inspector General of Police, 
Peshawar Division (CCPO). 

Respondent No. 2

District’l^lice Officer, 
Nowshera. 

Respondent No. 3

I

-!

>■

1
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BEFORE THE HONOURABLE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA, PESHAWAR ,

Service Appeal No. 570 /2014.

Saleemullah s/o’Mamraiz Khan,
Constable No. 703, District Courts, Nowshera.

Applicant

E R S U S

1. Inspector General of Police, Khyber Pakhtunkhwa, Peshawar. 

Deputy Inspector General of Police, Peshawar Division. 

District Police Officer, Nowshera.

2.

Respondents

AFFIDAVIT

We the respondents No. 1,2 & 3 do hereby solemnly affirm and declare on 

Oath that the contents of reply to the application for condonation of delay are true 

and correct to the best of our knowledge and belief and nothing has been 

concealed from the Honourable tribunal.

Inspector Gejj^raPijrP^ice, 
Khyber Pakhtunkhwa, 

Peshawar. 
Respondent No. 1

Deputy Inspector General of Police, 
Peshawar Division (CCPO). 

Respondent No. 2

Distri^ Police Offieer, 
^Nowshera. 

Respondent No. 3

\
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BEFORE THE HONOURABLE SERVICE TRIBUNAL, KHYBER 
PAKHTUNKHWA. PESHAWAR

V

Service Appeal No. 570 /2014

Saleemiillah s/o Mamraiz Khan,
Constable No. 703, District Courts, Nowsliera.

Applicant

"P^ERSUS

1. Inspector General of Police, Khyber Pakhtunkhwa, Peshawar. 

Deputy Inspector General of Police, Peshawar Division. , 
District Police Officer, Nowshera.

2.

3. >

Respondents

REPLY TO THE APPLICATION FOR CONDONATION OF
DELAY

Respectfully Shcweth: -

1. Para not related. Needs no comments.

2. Para incorrect. As per Judgments of Superior Court of Pakistan, limitation 

can not be treated simply a technicality as it has over whelming effects'on 

the merits of the case.
i-. r3. Incorrect. The appellant was called in Orderly Room by respondent No.2 

but he intentionally and deliberately failed to appear before the appellate 

authority which resulted in rejection order. i

As per law .each and every day is to be explained and mere submission of 

application for condonation is not enough hence, application is liable to be 

dismissed.

V

4.

It is therefore, requested that, keeping in view the above submissions 

application in hand may very graciously be dismissed.

i
Inspector Gener^ of Police. 

Khyber Pakhtunkhwa,
■ Peshawar. 
RespondeiykNo. 1

'

Deputy Inspector General of Police, 
Peshawar Division (CCPO). 

Respondent No. 2

^^iClIc^ncer,
Distri

Nowshera.
Respondent No. 3



4.

KlIYBER P4KHTUimrWA Sm<yiCI.E:ri^lllU£^^^^^ 

reSHAWAR.

Sl'RVlCr: APPEAL. NO.877/2011

Dale of institution ... 25.05.2011 
Date of.Judgment

Bia'ORJ: >

... 02.01.2013.

Mr.Noor Subhan S/0 Llaji Subhan 
Constable No. 865, Police Line, Nowshera (Appellant)

vp:rsus

Inspector General ol Police, K.P.K, Peshawai.

Deputy Inspector General of Police, Peshawar Division. 

3. District Police Ofiiccr, Nowshera...................................

2.

(Respondents)

S10WK:E APPEAL .y/S,4.OP NWP ^ TRIBUNAL ACL 1974
against ^ flllL ORDER- -DAJED 'T3,0_L2P10,...PASS1;J2„,_.ILY
RESPONDI^NT NO.J, MiMERY -APlMiLTVNT_ WAS._^ ,,
^/l A uuY p'pNAT -rY OP REDUCTION IN PAYfLO OIllLMINlMUM- Q 

‘ .....-.... --- ----- ------------------- - WIllrREBYTlMlfZsCAITL_.J!OK_.-JI^EnNIIL.^^
RJ^PRESENTA'I LON OL_'lTIE„APPiiLLANT..WAS _ Rl’;JE,Ci ED_J3Y
RESPONliEKI'^NOri’VIDE.O^ 02,09,2() 10 WELLIOUT
ASSIGNING. ANYJXGALREMON, ^A

Por appellant• Mr. Amanullah Marwat, 
Advocate.

'Mr. Arshad Alam.
. Government Pleader.

P'or respondents

L- ^ i j2
A

C/hairman
Member

CO', 'Mr.Qalandar Ali Rhan 
Mr. Noor Ali Khan ^ --A-<11

sH
<JUDGMENT

OAEANDAR AEI KHAN. CHAIRMAN: 

ppeal will also dispose of Appeal No, 878/2011 by Eazal Karim, appellant, as 

dcntical questions arc involved in both the: appeals, requiring simultaneous

disposal.

fhe judgment in thisi

I

I’hc appellant in this appeal, Noor Subhan, and the said appellant in the 

connected appeaPare Constables in the Police Department, and while performing 

duty in the Shaheen Squad with DPO Nowshera (Respondent No.3). 

charged for leaking movement ol the DPO. Lhey both were, therelore. served 

with charge sheets and statements of allegations and inquiry 

against them through the inquiry committee comprising Syed iJaqat Shah, DSI^

2.

were

was conducted



2.
7

Akora Khattak and Mr.Hidayat Shah, Inspector kcgal. Nowshcrat and the inquiry 

committee, after inquiry proceedings, found both the appellants guilty ol the 

charges and recommended action against them. The competent authority i.e. 

DPO, Nowshera served final shoAv cause notices on the appellants and alter 

receipt and examination of their replies thereto, passed the impugned order dated 

13.01.2010, whereby both the appellants were reduced in pay to the minimum of 

the scale of the pay. The appellants preferred departmental appeals, which, loo, 

were rejected by the appellate authority i.e. D.l.G of Police. Peshawar Division/ 

CCPO, Peshawar (Respondent No.2) vide his orders dated 2.9.2010 & 1.9.2010 

respectively, hence these appeals alongwith applications for condonation ol 

delay.

The appeals have been lodged on the grounds that the impugned orders 

arc against law, facts and record of the case and without application ol mind by 

both the competent authority and appellate authority: that the impugned order ol 

the competent authority is in clear violation of l■R-29 as no period has been 

specified for which the penalty of reduction in pay to the minimum of the scale 

of the pay shall remain operative; that the impugned orders are based on malafidc 

,Aand are outcome of personal grudges; that neither proper opportunity of defence 

has been afforded to the appellants nor they 'were provided opportunity ol 

hearing in accordance with the requirements of law/rules: that there has been a 

discrimination in treatment meted out to the appellants; and that the appellants 

have not been treated in accordance with law.

3.

The appeals were resisted by the respondents on several grounds, 

including that of limitation and maintainability. On ['actual side, the respondents 

defended the impugned action against the appellants by the competent authority 

as well as rejection of the departmental appeals by the appellate authority on the 

ground that legal procedure was followed and the orders were passed on 

consideration of facts, findings of the departmcntal/inquiry report and application 

of legal mind. They further contended that the inquiry committee examined the 

witnesses and afforded opportunity of cross-examination to the appellants, and 

on the basis of evidence, the inquiry committee found the appellants guilty of 

gross misconduct and recommended the imposition of the major penalty, which 

was commensurate with the gravity of the guilt of appellants. I'he respondents 

claimed that members of the Police Department had no fundamental right under

4.
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of the Constilulion of Pakistan, 1973. They further claimed that the 

appellants have been treated in accordance with law.

'I'he appellants also filed rejoinders; whereafter arguments of the learned 

counsel for the appellants and learned Govt. Pleader heard, and record perused.

article 8

5.

fhe perusal of record would show that it has no-where been specilicd 

either in the charge sheets and statements of allegations or in the final show 

cause notices as to whom the appellants were allegedly leaking movement of the 

DPO Now'shera; but in the report of Reader to \WO recorded in the daily diary ol 

Police Lines Now'shera vide S.No. 29 dated 24.10.2009, the appellants alongwith 

others namely Salimullah and Zar AH of Shaheen Squad w'cre, alleged^; 

found leaking/ disclosing movement of the DPO to members ol the Iralfic Police 

namely Gul Shah No. 119, Amjad Ali No.586, Nusrat Ali No.44L Irshad No. 

919 and Ziaullah No. 791. However, neither the said other two constables

nam

6.

two

ely, Salimullah and Zar Ali,have been proceeded against dcpartmentally 

the above mentioned members of Traffic Police examined in support ol the 

that the appellants leaked/disclosed to them movements of the DPO-

nor

\ allegation
especially when the appellants categorically denied to have leaked/disclosed

movements of the DPO to them and claimed' that they had contacted the said

manner, none of thepersons only to discuss their personal matters. In the same 

witnesses examined by the inciuiry commillee stated that the appellants cither

contacted the said persons or made alleged diselosurc/lcakage in their presence. 

On the other hand, the inquiry report/fmdings ol the inquiry committee would

show that the inquiry committee arrived at the conclusion of holding the

the basis of statements of the witnesses andappellants guilty of the charges on 

record consisting of reports in the daily diary, w'ithoul making any reference to

those statements or reports wherein proof of evidence of involvement ol the 

appellants in the alleged activity was available. The inquiry report/findings of the 

inquiry committee, which intriguingly docs not bear signature ol the othcr|,..q 

member namely flidayat Shah Khaltak. Inspector Legal Nowshcra, is, thus.^j
I

bereft of substance, so as to provide a sound basis for the impugned order, whichp 

clear violation of mandatory provision of law i.e. l'R-29, as no periodt^is also in
has been specified for w4-iich the reduction shall be effective. Like-wise, the 

appellate authority i.e. CCPO, Peshawar also, did not advance any reason for, 

rejecting/ filing of departmental appeals of the appellants, and thus tailed to

<

.7:. 47^.
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him under section 24'-A(2) ol the General Clausesperlorm his duly enjoined
Needless to say that by initiating departmental proceedings against the

on

Act. 1897.
them, the OPO Nowsheraappellants and taking impugned action against 

assumed the role of a judge in his own cause, as he happened to be a complainant

in the ease.(in the circumstances, non-compliance with the mandatory provisions 

ol' law and non-adherence to established rules and norms ol justice not only

caused miscarriage oi' justice but also rendered the impugned orders void and 

nullity in the eyes of law. It is by now well established that no limitation runs 

against void orders, thcrelbre. the applications for condonation of delay, which 

have not been contested as no replies thereto have been filed by the respondents, 

liable to be accepted and delay condoned in favour of the appellants'!^

Consequently, on the acceptance of both the appeals, the impugned orders 

dated 13.01.2010, 2.09.2010 and 01.09.2010 are scl aside and the appellants are 

restored to their position prior to the impugned orders, with consequential 

benefits. It may. however, be observed that the departments arc always at liberty 

to conduct denovo proceedings against its employees but only if they get hold ol 

suflicient material meeting the requirements of iaw lor dcpartmcntal proceedings 

against a civil servant in accordance with relevant law and rules. In view of 

of the ease, there shall, be no oi^cr as to costs.

arc
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THF ggPVir.FS TRIBUNAL, K.PJ1..PESHW^/
BEFORE

•rr.
/2011In Re; Service Appeal No,

Noor Subhan S/o Haji Subhan 
Constable No.865, Police Line, Nowsbera

VERSUS

Appellant

1. inspectoT General Police,.
K.P.K, Peshawar

Deputy Inspector General of Police, 
Peshawar Division

District Police Officer, Nowshera...

2

Respondents
3.

Service Appeal u/s 4 of 

Service Tribunal Act, 197^ 

the order dated 13.01.2010, passed

by respondent No3, whereby
awarded majorappellant was 

penalty of reduction in pay to
forof time 

period,

representation of the appellant 

rejected by respondent NoJ y 

dated 02.09.2010

minimum
wherebyindefinite

was
vide order 

without assigning any legal reason./

XlTBSTpOj'

m

Pf ■



.:-v-

(5>/
/

Prayer in Appeal:

To set aside the impugned orders datt^d 02.09.2010 and 

13.01.2010 passed by respondents No.] and 2 receptively 

and the appellant be restored to his original position with 

all service benefits from the date of reduction.

Respectfully Sheweth:

That the appellant was appointed as Constable on 

20.08.1999 vide Belt No.865 in the Police Department at 

Nowshera and was serving to the best of his abilities and 

to the entire satisfaction of his superiors.

1.

That the baseless allegations were levelled against the 

appellant and was charge sheeted Oit leakage of

information regarding the movement of respondent .no.3 

vide Daily Diary Report No.29 dated 24.10.2009.

2.

That the appellant was proceeded against departmentally 

on such charges and respondent No.l imposed on a major 

punishment of reduction to the minimum of time scale 

videVdated 12.01.2010. (Copy of order dated 12.01.2010 

is Annexure “A”).

3.

That feeling aggrieved from the same, the appellant 

preferred departmental representation before respondent 

No.2 which also met with the same fate vide order dated 

02.09.2010. (Copy of order dated of 1.9IG is Annexure 

“B”).

4.
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,5. That the order passed by respondent No.2 have seriously 

grieved the appellant, and thus appellant assails the same 

Honourable Tribunal, inter alia, on thebefore this 

following grounds:

GROUND S:
impugned orders dated \S.01.2010 andA. That ^6e

02.09.2010 are against law, facts and record of the case,

hence untenable.

That the competent authority passed a mechanical order 

and the departmental authority also passed a similar order 

without application of mind. Had both these authorities 

looked into the facts of the case deeply, they would not 

been passed such impugned orders.

B.

That the no cogent and confidence inspiring evidence 

brought on surface about the involvement of appellant in 

charges levelled against him, but he was awarded majoi 

penalty of reduction in pay to the maximum of time scale 

without specified any period. So, such punishment is 

violation of fundamental Rules No.29 which is under

was
C.

“F.R 29 If a Government servant is, on account of 

misconduct or inefficiency, reduced to a lower 

grade or post, or to a lower stage in his time- 

scale, the authority ordering such reduction shall 

state the period of which it shall be effective and 

restoration, it shall operate to 

future increments and if so, to what
r?whether, on 

postpone 

extent”

A
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Therefore, such a punishment is not sustainable in tlie 

eyes of law and is liable to be set aside.

D. That it is the legal right of an employee to defend him m a 

he is charged with any act of misconduct and such acase,
act of misconduct is required to be proved through
independent and impartial/ full-fledged inquiry with the 

active participation of the employees, neither full-fledged 

conducted by respondents nor appellant wasinquiry was
allowed to participate in said inquiry. Such a procedure

against K.P.K Govtadopted by the respondents 

Servant Rules, therefore, such an impugned orders
are

are

liable to be set aside.

malafide andThat the impugned orders are based :on
liable to be set aside.

E.
personal grudges, so, are

That the appellant was not provided any opportunity of
condemned unheard, therefore,

F.
being heard and he 

both competent authorities as well as Appellate Authority 

violated the principles of natural justice. So, imposition of 

punishment on appellant without providing him chance of 

hearing is illegal and is liable to be set aside.

was
I-

t-
I

G. That the appellant was not provided any opportunity to 

cross examine and defence, thus both authorities have 

violated the fundamental rights of the appellant.

That appellant has not been treated in accordance with 

law.
FI.

victim ofThat the appellant has been made 

highhandedness of the respondents having no fault on his

part.

I.

<''/ J
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That because of act of respondents, the appellant 
highly discriminated.

That appellant due to rules proprietai^, fair-play and 

natural justice is require to be restored the appellant oti his 

original position.

That any other ground may be adduced at the time of 

arguments, with kind permission 

Court.

wasJ.

K.

■ <

L.
of this Honourable

For the aforesaid reasons, it is, therefoie, niost 
humbly prayed that on acceptance of this service ^eal, 

the impugned orders dated 13.01.2010 and 02.09.2010 

graciously be set aside and the appellant be restored 

to his original position with all service benefits from the 

date of reduction.

may

other remedy which deems fit by this
favour of

Any
Honourable Tribunal may also be granted in

(■

I
appellant.

Appellant
Throughhi
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

No. 2276 /ST Dated 20 / 10/ 2017

To
The District Police Officer, 
Government of Khyber Pakhtunkhwa, 
Nowshehra.

Subject: - JUDGMENT IN APPEAL NO. 570/2014. MR. SALEEM ULLAH.

I am directed to forward herewith a certified copy j of Judgement dated 
11.10.2017 passed by this Tribunal on the above subject for strict compliance.

0

Enel: As above

A/V
REGISTRAR

KHYBER PAKHTyNKHWA 
SERVICE TRIBUNAL 

PESH/iWAR.
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