ﬂu ©16.08.2022 | Learned counsel for the_appellant, present. Mr. Kabirullah’
' /‘v - L _Khat‘tak,_ Additional Advocate General for the' respondents -
. . present. " ‘ ‘ '

-Reply/cohiménts on be_hélf of f_espondents not submitted.
~ Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/com’merﬁts. Adjourned. To
- come up'for 'reply/c0mnjents, 'és, well as preliminary hearing on
13.10.2022 before S.8. VAR

_ (Miah Muhamm‘éd)'-
Member (E)
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Date of order
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2
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06" July, 2022

Order or other proceedmgs with 5|gnature of}udge

- may be entered in the Instltutron Register and put up to the Worthy

. hearlng to be put there on ( - 27-' Notlces be ISSUEd to appellant

~and his counsel for the date fixed.

The appeal presented today by Mr Fazal Shah I\/lohrnad Advocate

Chairman for proper order please

REGISTRAR .

Thrs case is entrusted to Single Bench at Peshawar for prellmmary

CHAIRMAN

'Counsel for the_appellant present.

Let pre- admlssmn be 1ssued to the respondents To

come up for reply/prellmlnary hearlng on 16. 08 2022

before the S.B. S Q

(Kallm Arshad Khan)
Chairman




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No %/ /2022
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VERSUS
GOVE. aNd OtherS. . eecerccerrncsessensmssensasssesmsassmasaneas Respondents
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Dated:-20-06-2022 Appellant

Through ) :

Fazal Shah Mohmand

Advocate,

Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Celi# 0301 8804841

Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

AR

Advocate
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR Fer Path rutwva
. Diary Noo _O.___ -
Service Appeal No Qé/ /2022 Py oD/

Dm-.,-a.kq"’ é’%}l
Zia ul Haq, P.T.I (BPS-12), Govt. School for Deaf Children and
Govt. Center for MR & PHC, Swabi.....cccuseresseneserees Appellant

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKH\WA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

ap-32Y
;/w, On acceptance of this appeal, respondents may kindly be

erar, directed to grant/allow the appellant Health Allowance at the
- ”ﬁ@\wy rate of one running basic pay with effect from the date of
appomtment with all back benefits.

Respectfully Submitted:-

1. That the appellant was appointed as P.T.I (BPS-12) on 11-
01-2022 and is serving in the Special Education Institution
and teaching/providing special education/training to special
children and since appointment he has performed his duties
with honesty and full devotion with spotless service career.

2. That after eighteenth Constitutional amendment, the
employees of Directorate General Special Education, of the



Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

3. That the appellant being similarly placed, approached
respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of his appointment, vide departmental appeal which
has not been responded so far despite the lapse of the
statutory period of ninety days. (Copy of departmental
appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting
the appellant, Health Allowance equal to one running basic
pay with effect from the date of his appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.



D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

it is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
At

Dated:-20-06-2022 ellant

Through M

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. \‘«SSQZP

ADVOCATE

AFFIDAVIT

I, Zia ul Haq, P.T.I (BPS-12), Govt. School for Deaf Children and
Govt. Center for MR & PHC, Swabi, do hereby solemnly affirm and
declare on oath that the contents of this Appeal are true and

correct to the best of my knowledge and beli othing has
been concealed from this honorable Tribunal.
PONENT
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AV o R o Sycd Muhammad H'umd Mcmbcrs
A ) l’réscnl: _ . Mr. Muhumm.nd Anwnr Mughal. Advocnié_ I'ox" the o
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 wide letter dase A3.05.20)3 allowg

of 16 m.-.uullums ol l)(‘m! . alligd uhu..umn cuxm.s

AGPR vide Jetter dated 0, 08.2014 mluum.d the
‘.thal Fm:mc;. D:vmon had. i prowdul buduu alloc:
’ ..OIS for the smd Allon.lm.c hcm.c the paymen of:.
"Stopped by submxmng the coOmputcr cli
. bubscqucmly the Finance Division .|llm.ucd budget for ihe s

" but the CA&DD parkcd . the budget and later on nlloca(cd the s

- . ’ ' “4.<

) .. . g3 N\
) - ' Co L '{o'.--

a2 S(ﬁ to ﬁ71(l{ YCS2016, clg, wllll M I,

and 2s, ()1‘”016 'lhc ’>u.ru.uy (.lpu.ll /\dmmmn

Dl\'nmn (CA U)J)) vide lmu thiied 06,04, 2012 .ﬂlmvc.u - Health /\Hmv.lnu:_

24 personngl of Duu.tm.nlc General or Speeial l.tlm on (LGse) ind .
the AGP R, Isl.unabad Narted p.lymn (hc said Allow'mcc

With effei hnm 01t "Hl" nm- n- «h-.umnu.mvc uclic 1ol \u.r'.lnr\'

C,A‘\DD the employces of DGSE started ng:la(mg lhv. matter with him twhy
o leatin Allowanee 1 all the cmph)ycc ¢
,» cle. m view . o[

funcliogs and the services hcinn rendered by them ip prowdmg ”L'IH’L
-Services (o (hc disabled .lud speciad c.luldn.n with effeer from 0l Ol 20]2

and the AGPR | accorduwlv started p; 1)'m|' the said .lllmv.uu.(. m lhun The

Dm.clor Gcm.nl , DGSE -
Mion for (he year 201 4.
aid Allowancc be
anges lhmuph Cohcernggd DDOs.
aid Allow.;mcc

nmc (5] somc

ollier nr;,am/.mon. Being apgricved ol s(opp.nbc of the xaid Aﬂo\v.mcc vide

letter. datcd 0§; 08.2014 the allected unployn.u Tiled Wm é

l’chluo;
No, 3,734/2014 3'!58/'2(“-! .lml 100772014 wlm.h \Vc.u. i

Hon hlc Islnm.xb.ld Higph (..nml Islamaly;
the fo“owzng manner: .

al vuh. m*dc.r d.xlul 17, 0) 201)

X W XXX '  xxk
In the h"hl of the above, the instan Pelition
alongwith the: connecteq petitions are Converted ingo
representationg decmed (g e Pending betore (he- leamneq

e Sccrctary CADD; The learned gc cerclary CADD “shaj;
: - afford an’ dppm',mhily of hcaring 1o an  authorized -
’ rcprcscnlatl\c ol ‘the petitioncrs and, llu.n.aﬂcr pass a
" Speiking order, |y is cxpected that l_hc bn.crcmry,sha”.
inter-alia, ake into ronaxdcriuon K j

) lhc HH d.n'n dateed "6..:.’ 015 filed by the Su.rct |ry
Fi ange, durmL_ the moccuhngs before this Courl

‘l)) the et Hml Ul some cuses (he Ih..mh Allm ”\ncc

Was paid to the tpjoyecs hy ihe Abl R p..'suam

. e the .xm;rwmlgw«.n by the CAD 3
'-c) The soqiiest minle by and g hchnll’ ol the.
Pelitioners that in the circumstances Fecovery of . -
‘the Health . Allm\:mcc woukl cause - mum.nsc‘ ’

- hazdship;, camd . . ' : o

d) The fact. that the pctitioners nrc craployces or

s departnients and  endigie -nnder | the-

¢ ,,._.a_n\\,:\,”_ differen ,u.p_lr:nu‘nl ¢ enditieg er | ihe
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. "6' 7 o 3505 10 STHIRICS2010, ete. with M.I,
_administrative control off CADD and, therefore, the .
entitfemient o cligibility shall  be  taken  info
consideration in  the light of status  of' cuch
N deparinient or entity separately. )
S. In order to micet ‘the ends of justice, it would be
“appropriate that. recovery of the Health Allowance alrcady
paid 16°thé employees is recovered afier a spcaking order hius
_ : been passed by the learned Sccrcl1ry It is cxpected that the
' Sceretary CADD shall pass a spcaking order preferably within -
B - 90-days.” : S -
©ooNsx T <. “NXX © o NNN
The .Su.n.lmy CALHD .-llu perusing llu.- n.-uun' uml nfTording the R
‘opportugity of lu..u ing o the .lulhmm.d veprescentatives of - the
i petitioners (now uppellants) ofi, 14.03.2016 passed the order dntcd
- .21.03.2016 and . dcclarcd the CA&.DDs lcuur dated  13.03.2016
’ allowmg Health z\llmv.mu. to the l)bbl uupluyc.c:, unl.nvl‘ul, .lg:un'.(
the rules, void ab initio and dirccted the- AGPR to recover (lu. s.ml
‘ Allowancc from their salnncs in ‘casy mslallmcnts.
t2s L Ia this backdrop. lhc appclhms filed thc mslanl appc'\ls with
lhc followmg prayer: - 1»,' : :
L ) "‘lt is, lhcrcfon., mosl respectfully prayed lh'u the .
, . ] v'appcllant being: cntitled to Health Allowance being o
covered under category of Health Personncl, 'the said ‘_\’ Vi

‘order dated’, 21.03.2016 by respondent No.l may
therelore, be set aside .Il'lll it be declared that the action

on ’ ‘ .
N and rccovery thereof from the salaries_of appellants, is

malafide, illegal, violative of principles of locus| -

. pocnilentiac, unf.ur, unjust,” unrcasonablc, nrbnlnr)'
fancilul and.capricious and that are entitled (o lccuvc

- ) A
4

stopped lrom payment.”

3. The lcarm.d ‘counsel for the appcllanls a'gucd tha

.appcllants bcmg lcdcral govcrmm,nl Su'v:mls unclcr Amclc

Scction 2 (b) of vanl Scrvanls Act, 1973 ‘were t.nmlcd lo all pn "

»l
stated that ﬁu.mCuI dlrcclwq conlnmcd in Mmistr)' of] I'm.mcc.

No 2(13)R-2/"0]l d-ucd 06.02. 201” wils unambxguous and

cmplovmcnl ol Federal Cuvunnu.nl in BPS .‘sulu..m. but d"spllc lh 8

nnlllu..llmn ol the I¥ m.mu. I)nvnsmn. the appellanis were lgprwu(l [ e

.’
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el respondent Mol in ‘wi ithdrawing the said : llov'amr-‘ 2

the same, . ftom the date it has. been wuhdnwn and{
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' 'prcvcnl the misuse of this n!kmnm_c. by non-cnullcd personnel! It }vaS'

1 s:mns,m<)c:~./znxr. cle, \wthP*. \

. said benefits. 1y "su'p‘po- or his \"cr-sion. the lcarned u.nmu.l for lllc
appc!hnls :eﬁ:rr-d 12 the plementy o' ST dawed 05.10, 2015, 11,01, "’0]6 L
18, 05.2016 and 14, l.Z..Z()lbp.n\cd in Appc.nl.- No. 224(R)CS/""OH .x(.? o .
7’(R)C$/’Ol.» 1760 10 Ilb? 1189 (o l"Sl(l\)(_S”’Olb & 381
’.-W*(R)CSIZO!G and prayed for (he same relicf, The h.nrnc_d uounscl

vdmncnlly argued that (he Fespondent-Finance Division was blowing hot

and coh_i n the same breatly 8. on the one h.md it had .xdlmucd lhc'clnin'.f 61'. |

" the appelianis jn Paia 3 ! I.-\.n PATIWISC conentc Hled i e Han® ’olc _
Islamabag Migh Court, Ishnmbad while, on the other I, lm.y (lu.llm.d '
the snmc claim vide urdu‘ dd; m,d Zl 03.2010. He conu.nglcd that -the bcm.n 7

- once pranteil and acted upon’ hand Created o vegqe right \vlm.h could motbe - .

\\'uhdr'x\\'r. umln(cmll\' in \mln(mn of i Principle of natural :mucc. The
deamed Counsel for ihe appellang l.mly argued that unpugnul orclcrs-‘wcrc
void ab- mi(io. : coram-nom-judice and’ having ng s.nm.my of Inw "us_'“
g wuhdr::\\'.ll ! stuppage or 'sululry 'unmlnlul o punishmeny whlch co'uld' nm
be awardeg without .|dnplinr the cdue Process of L. Provided umlcr llu. .

(;uvc.rmm.m Servants (13 -m.y and Ur.upluu.) Rules;, 1973.. -'._ ‘ '_ oo

40 'Hu. .'lppc'lls were rcsmlcd by the rcspondul(: Il was sta(cﬁ_ : . I

(hn( lhc said nllownn(c \\.ls x.ut nulmms:bh. lo the appeliants as lhcy dld n

“fal undrr the 'lc'unlu.:: of hul.h Petsonncl because healty pcmonncl mc; uj:

" a pcrson who hicld a post in .m\- institute op organization dchvcrmg scrvxcc.t"'-'- o

©in the healy Scctor and mcludcd in Sc,hcduk,-l It was further submu(cd tha{ -~
the Health Allowance was nllowcd provzs:onnllv o the appeliants ljy Uu.‘

AGPR on the. basis of C/\DD Division's le;tcr :(lai't:d',QG.OS;ZOlZ.. bul o

- Subscquently tha Division -:«.nt a rcf'crcncc to the Finanee vamon (o ‘scck| i
its concurrence for admlcsxbml} of Health Allowance wihicjy u.gx c(tcd the . 1 | !
Same on 14.03.2013 on-the Sround (hat lhcy were mvolvcd in thc proccﬁs ’

of cducation, training and ﬂ.ho’lbl’l(-lllnn of dns.lbh.d x.lnldrcn .m:,l persons
with disabilities and, hl.lle. \.nuld not be dcclnrcd ns hu\l(h personnel (o |,
beeome entitley for the said. .:Huw:mcc. The CADD on 15.03 20!3 m its
commumc.mon tlo AGPR wmcwd sanclion of the ”l.nllh Allmv.mcc. to
DGSC cmployccs \ulhnu( cu..c'urrcncc ol the Finance Divisicn .mc.‘ (hc
'Af' PR - made pro\'lxxonal m\'mcni 0 the appcllants. which ':;was

.[c

suhs«.qucn(ly chsmnumlcd alier: »cnm..llmn ol” (.nul]cuu.nl in ords.r lo

submiticd iy\’ respondent No 2 lh.ll hc.l.(h .tllm\"mcc \ms granted with' the ::
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N under Facts of parawise comments filed before the Hoh'blc'lslan};xbad-l-ﬁgh i

o ':--\r\:_‘i?':\"-' N i
b E" ’c'-(;( 0 :!‘ﬂ| r5 } ’ : v,
EENS B VIG BN 38 5. . , .

" that *healyy Personnel® meay 4 Persons

e P
approval of the 'rime Minisicy, thrbugh a sumnmr_)", specifically moved I'uxf
three Federal Go\"c‘rnmcut :I-I'ospi__luﬂls i.c. Pakistan lnstilul_c of Mcdical
Sciences, .G, Polyclinic ang Nationa] lastitule bﬂ{chnbili'lblion'Mcdicinc.

Jhe Dil-cclo;'nlc General dl'_Spi:ci:ll Educ:llinp & S‘ociul Welfure, b‘ch‘lg in

cducational body. dealt with. e process of cduc;a‘lion,_-(rai'ning and

"rcl'lnbilil:ui’on"of dis:lblcd‘clu"ldx"cn and persons wifh disabilitics, which wag
earricd out by 4 muiti-arofessional team ixicluding teachers, profcssinnnls,
doc.lors. admiui.-.‘lr.'uum,. mlini:;(cri:n'l_ and supportjve / ancillary stafr did nut

: l'a”'wiihin the ampi; of hcalth'organi'znlion and cdul_d not be declared as

- *héalty p.cr's\()nncl":uvn et the .-.':xidA:ﬂl'mv;lxm:u. The responden Nuv.3 i, -

- AGPR in its p;ax"mvisc‘coinnwnts submitted that the idcnl'ical._cascs_litlcc_l Dy,
Fax"kh'F..Lbdhiv.‘ctc.' vs _Sccrclary_Fx'nancc were’ stil] pcnding before the
Hon'ble Supreme Court of Pakistan, co

NCRE ‘W‘? fhcm-q the leamed cogpsey for the partics and pérused the
-record, . E - '
6 ""rhé‘hc:.un,h‘ allowance equal 1 onc basic Pay of running salary

was granied 1o the heany, Personnel in" the employment o Federal

_Govcrumcnl. in ey Scheme, wi_gh elleet from 01.01.2012; 1 was, made

admissible io‘non-clinic‘nl cadres. In weply-to o qQuery rajscd by AGPR vide
leticr No..'rM/xs-a«cst_—mn—uxdo1-;3 12/186, daeq 12.03.2012, qpo _

g chula(iqns Wing of the Finance Divisiohv vide u.o. No.I".2(1 3)1{-2/201.2.-“;

172 dated 27.03.2012 fumispeq ‘dcl'im;lion of the healt, Personnc| by statiny
ho held o .p_os( in any institute or
‘Organization delivering scwié;s in the heatth “secror and - includeq in
Schcdulc-l, but did not ,inc_ludc: Person Mm was on deputation loztﬁ'c
Federa) Govéhmucxi( !'rom.any va'i'ncc or-other aulhdri(y and who" was on
contract, dr on work chnrgc_d-bvasi‘s;or who was paid from _contingcx;ciési
‘The ﬁpﬁoﬂants are nci(hcr,dépu(ﬁhonisls l'x':oni any Provinece Qr ;othc‘r"

- authority nor have been engaged on éonl‘ract'or on\work'_(:ha;g’_ed basis,

They arc also nol being paid [ronycénlingéncics. On the coulrhz‘y, they are

- civil scrvuulsvuudcr‘sculiuil.z (b) of the Civil Servanty Aqy, 1973 lillltli. un‘.;" .
dclivcrlng.scniccs to the disabled Children 7 persons.- The bcncﬂci_nrfcs 7.
' Appellants Compriscd of Academic nhd Administrative Cadres, Acc'orc'ling”!

to the dCﬁni!iou -fumishc‘d- by. lﬁc Fj;in'ancc Division vide their y.o, da(qd;;"

'27.03.2012 the appellants. iire entitled 1o health allowance, In paras-6 & 5 '
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565 1o 971(R)C§/’01(, cte. with M l'-.

Couri lslamnbnd on hch.nll of Su.n.(nry Finance D:v:smn in Wn( Petition”

- Nu.4007.'2014 it was calcroncnlh adlmuul that i April, 2014 Mmmry ofl" _
. CADD again sudbmilted NIS 7 DO.-. con(mmng a pravision ol Rs.100 uullmn " :
as HPA “for DGSE I'or financial yc:u' "OM 15, hmku' IEA u.lu..ul o

endorse the Nis 7 BOs and l'oru.ﬁllly deducted gn amount of Rs. 92,542 . .-

million or HPA, lcavm" Rs.7.458 million for thc Ppetitioners - (now-."

appellanty) i.c. 24 eémployces who bclongcd (o medical prorcssnon and came . .

. under the cmcna of cnmlcmcnl of HPA, as. per . DFA (L.ADD) o

S undcrslandmg D.0." leiter dalcd 09.0s, 2014 was  issucd by FA's NI
' Organization o AGPR for stoppage of HPA 1o non-cnmlcd cmployces and

it was duty of AGPR 10 take aclion on: lhc said lcucr and’

decide
cnlillémcnl It was priycd in

at the Petition wag n
CADD & DGsI:, terc.l'urv. the

of respondenis, Now' the i-

© standd, It is Bl

-ldllllnl\lr&lllVL issuc wxll|~ L
FFi m’mu. Division he c.\c..luclul from the lm -

:mcu. DIVI\I("I h.l\ come up with dll'l‘crcnl

.lllowul I .|ppmh.|lc

and. reprobate, Nu logical rc.ply has
been submulv.d by the respondents for d\.prw:nb the

¢ appullnnla of thcir -
SR Icgmmau. nghh. A large numbey of employccs of the F ulc.ml Qovunmcnl

mnnlnr!y placed, are gc(lm;. the sald .ldvnnmgc Why,
be deprived, js hot clear from what, haa bcen wn
“the ton' ble Islamabay llu_'h (,ouu

then, the .\ppullan(s
ten in the comnu.ms before
l:.l.nmbad and lhc Federal Scrvice

atory (rca(mcnt oﬂcudmg Articlc 4 &
25 of the Constitution of Islamic chubhc ot’l’ak:slan, 1973. I‘unlu.r the

appcllants have bccn dirccted by - l.to refund the pajd
amount’ whlch is agamst the
o ' . Hon'ble Suprcmc Courl or Pnkls(an h
S once granted ang acted upen cre
‘ S isji(ltdra\t'n unihlénlly.(
5 . law

'-rn't -

Tnbunal "This secins to be discrimin

rcspondent No.

as consxs(cnl]y held that the bcm.ﬁl
nlcd a Vvested . -right. whu:h could not be

In v:olanon of mtural Juslu.c..
thal benefis recciveel hy

It ls an cslabhshcd

bl Cl\'ll \CW-‘HI( CV(.II under LFI’OIICO(I& OI(lLI'
passed by the compclcm

.nuhm'uy wuhnul :my

.o Senant could” pot e recovered: ‘even -

fault ou ‘the p.xr( of uvnl

the beneticial order:
subsequently - y withdrawn of ru.uﬁuf We

\v.ts -

are fortificd to take fhis v

l(.\\' in7

" the light oflthuds:mcnt of Hon' blc
PLD 1992 sC :07. chcc.

lcg'lll_\' susmmnblc and liable

to. this extent, the impugricd ordcrs :xreI
to be scl .mdt.

',;r. -
. K : 7,' ’ We \vnuld hk(. o makc

,:m cmphnsns on the Judgmcms or
] . T nbunal in Appcals No
i .

“24(R)CSI7015 and 3§81 (o 405(R)CS/"016 .da

Suprcmc Court of Pa.\ls(an rcporlcd in”

nol

the'™
tcd :
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. r\.spnndcms

, -..ompcllmg them 10 approach the 'lubpn.xl or any othur legal forum. Hcpcc.

: pnncnplc as rramcd m thc cascs at' Dr. Farrukh Fiaz Lodti- -and others by the "
' Tnbunal vide usjudgmcnt daxcd 05 10. 2015 11.01.2016 and 14, 12. 201p

- impugned orders dated "l .03.2016 .uld 25.03.2016 urc set aside gvuh'

v, - 0 Judgient 1o apply all 'lhc:.li(lud .lmu..ll\ mututis mul.mdl\. i
10. " There shall be no order as to costs. o .
11. . Panics shall bc m[ormcd accordmgly - , r-
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| 03.10.2015 and H.l.’.’"Ulb wherein- the controversy u.lnun;, to l-lcnllh

Allowance has. ::h'ca'd\- been n.sulvcd \\’lu.n confr unu.d wuh the said lact,

th respondents have failed ao dcm the lact. As sm.h, the .xclmn of thc
.lpp;.us o be nnon..xsu.m in the light of the .xluu.nu.xluom.d

judgments on account of Asiicle 2: of the Conslitution whxch guarantccs K

cqual -rights, and  equal plolccnon of law for cvery cmzcn To LHSU!’C :

umfommv rule of LOIIM.‘)!LHL}' musl bc. applicd whilc consxdu-mg thc. casc

nl thie apypvelliats,, \IIIII o Phowi®lolye Alu\ Clovnert vid: i |Il|l]'ll'|\ll| I fhe .
case reported as 1996 . b(.,Ml{ lle “has nlu..uly lu_ld that *rule. ol sood
50vc.rn.lm.u d\.m.md.s that the l:u.m.ﬂ-s ol the suid decision be extendeyl to -

other civil servmis dlso, wha m.ly not’ hc partics lo the litigation, inste: ld of/

the claim of the appcllants is rcquxrcd to bc dccxdcd on the samc analogy /

PER -

) 1]
8. o I‘orcgomg in view and lollowmg the rule of consxstcncy. lhc t '

-

dm.cuon lo the respondents 1o c.onumu. the I lealth Allowarice uln.udy
1.mnu.d W the appellants .~.mu.' 2012, .md to refund all du.dm.lnon m.ndc in

:
T

complinnee \\llll the unpubucd uulu\ \vuhm a perid off uiie nmnlh hum
the date the \up\' wi'this Jmlrnwm is receivad i their ollice, .\lnu. the muin |

appeals h.m: been accepied, ivise, Petitions are L-o accepled.
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: Caurt Assoclate
| Suprema Court of ""‘"‘%‘xuhammad Anf ete.”

© Waseem Huasain etc,

. Prcsgg; e
o ‘MR. JUBTICF WA s;mm NISAR llc.J
MR J‘US’lICL UMAR A‘I‘A BANDIAL

(On L anpesi :roim
,{dtainabag rl

" Joes;1308-1170, m»lgna 1263: 1333, 3304236

mdl!mu}.zqs: “2482:9450, hswmn wmscuauaa !lsmtcsumé 26%. 072(R)CS713,224(RIC/ 15

F‘edcrauon of Pakxatan throug’h Sucxct.ary Capztal Admmlutr..mtxon .
and Development: Dwmxon. o :

Islamabad erc

Nusrat 'I‘a.hxr etc.
Miraj Qul ete,

Ejaz Ahmed and others

‘Firdous Begum-cic,.

Robina Qureshiete, .~ -
Muhammad Arshad etc. " -
- Shahbaz AJ:htar Khalxd ete.

'i‘atmoor Imran Al Khan ete.
Muhammad Jabbar Khan ete,”

Shahid Iqbal etc.

Muhammad Anwar etc,

Naliced Kauesr etc: -
. Igbal ur Raghid etc:

Ghulam Mustafa ete,
Mukhtar Ahmed gtc. = .
A Nacen:m-Bushra Mahk ete,
“Meena ksad. et e
Muhammagd Qayyum ete. .
Rubma Mahmood- Awan stc.
Muhammad Khushal Khan étc.

Mussarat Bibi-etc.

‘Muhammad Ghulam Durrani etc. |

Muharmnad Mushtag ete.
Qari Mubiammad Alinas ete.

‘Riaz Akhtar ete.

- Syed Zameer Hmdcr R12v1 ete.

Liaqat Ali ‘cté.

Khal}d Pcrvaz étg

M.\hammad Nazir K:yam ctc. X

" Abidul Majee

Mm:aahmad Asfm;f ete,

-

udmihu Ala ud:.lﬂ'l‘)bl'l “ 1201!0‘05:!0 2015 :of. thc Foduml Bervice 1l'ﬂmuul v
ppost NoaS8s w 873,767 (o 703,!91 91!\ 9IM.919 942,988- 1008, 1005-A, 006+

A,3369,2370,2372+2443,2446-

i Appoll.ulL(a]
(in all caace;)

V.L"R.SUS )

(inC A.163l/2017)
(in C.A.1632/17)

. {in C.A:1633/2017) ~
“fin C.A.1634/2017)
{in C.A.1635/17).

© {in. C.A1G36/2017) -

o i C.AI1637/2017)

. 'j,'__'(lt‘l:C.A.le"/"Ol?')

it C.A.1639/2017)

{in C.A.1640/2017)

i CAL641/17)
“fin CIA.1642/2017)
L (1'C.A:1643/2017) -

(it1'C.A.1644/17)

(in C.A.1645/2017

(in.C.A, 1646/9017;‘ -
o (i CLA -
{in C.A1648/2017]

Y647 /17)

1

{in C:A.1649/2017)

- (in/C.A. 1650/ 17)

(in C.A.1651/2017)
(in C.A.1652/2017)

- (in C.A.1653/17)

(in C.A.1634/2017)
{in C.A.1655/2017)
{in C:A.1656/17)

. {inC.A.1657/2017)
© (in C.A.1658/2017)
. (in C.A.16597.17)
©in C:A.1660/2017)

(in'C.A.1661/2017)
{in'C.A.1662/17)

T {in C.A. 1666/2017) :

(in C.A.1664/2017)

fint CA 1665/1"’)
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Mumtaz Huasain oto,’

Manzoor Ahmed etc, .

" Mohsin Tanvir ete. 7 -

. Jabbar Hussain ety
. Syed Mdnzar Hussain Gardezr ctc. .
. Muhammead Salecm‘ ICunber ete.

Abid Hussain ctc.
Nawahbzada.ete.
Muhammad Azecm-Khan ett
Attaullah ete.

Syed Nazir Hussain Shah cte.
Muhammad Amir ete.
Mrs. Mehmood Farzana

- Muhammad Anwar ur. Rahman etc

Rafi ete, -
Mumtaz Khan ete..

" Mrs. Rehana Ghaffar ste, "

A%ad Khan ete.

" .. Shazia Bibi etc.

Imran etc. -
Zahid Mehmood etc. .'
Zafeer Ahmed ete,
Arslan Igbal etc.

Mrs. Syeda Khatoon ete.
Miss Zubaida Khatoon ete,
Mrs, Farida Rgﬁ ete.

Badar Munir Badar etc. )
Azhar Mehmood etc. -
Muhammad Daud ctc.

- Shafiq ete.

Javaid Rauf ete.

" ..Ch. Arajad Ah etc:

" Abdul Karim etc.

- Liaqat Ali ete.

Alkhtar etc. .
Shaukat Jan etc.

Mubarik Ali:-Satti-éto. .

Mrs. Safia Kalboro ete, | . * "+ * <

" _Mrs. Sahleha Nasreen eto!

 ACTESTED

’!,

mm. A 4"‘:“’“

< Coutt of Pak
mamﬁb‘l

. Miss Shahida Par‘)cgn etc

S Maqséod ete.

Migs Shazia Nazir ete,
Abdul Raghid, Shah ete.
Mumtaz Gill ete. .
Muheammad Farhe.n ctc b
Alludin ete. , . B
M. Sohail Khan etc.
Syeda Sadaf Ali ete.
M. Anwar etc.

Mrs. Shamim Abid etc, ..
Mr3. Rahat Sultana etc;

Mrs, Sumira Yasm!:cn
Shahid M. Khamets.

‘Miss Shazia Bibi etc.

Mrs. Rukh-e-A¥zal ctc.

' (in Gl 16’73/2017)

. (in.C.AXT10717); .
_{in C.A. 711/&01‘74 :

;(m C A 1‘716/17)
- (in C.A/L717/2017)

(x.nC ;1666/”‘017)
: 667/2017) . .

: . 717).

{in C. A.1669/2017)

(in g Al r670/2017)
~(in €.A1671/17).
“{inC Au1672/2017)

{in CGA.1674717): - .
(in C.A.1675/2017) -
(in C.A.1676/2017)
(in; C.A.1677/17)
(in C.A,1678/2017) -
(in'C:A.1679/2017)*,
(in CiA.1680/17)
- (in C.A/168172017) -
(inC.A.1682/2017).

(in .A.1683717) -
(in C.A. 1684/2017) P
{in C;A.1685/2017}. .

(in C.A.1686/17)

B . (in C:A.16877/2017)
*{inC, A,1688/7017)

. {in C.A:1689/17).
(in C.A. 16‘9@/2017)
(in CA.T691{2047) -
{in C.A/1692/17)
(in C:A.169372017) .
(ini C:A.1694/2017); .

< (in C.A.1695/17)

" (in C.A: 1696(2 017) -
4 0&7)

(mCA1699/2017) '.

 (in C.A.1700/2017)
" lin CALTOL/1T)
A G AETOR/2017)

-CAL70S] 20
(in'C.A1704/17)
(ingC,A.1705/2017),
(in"C.A. 1705/2017)}
(in C.A.1707717).

“{in C.A.170 /2017)
(in C.A\1709/2017)

{ini C,A.1718/2017)
)/

e
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e e e

M. Amir ete. ot 0 8 ' (in C.A. 1*721;2017)-‘
Mrs. Sumera Aziz efc (m C A 1722]17)
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© . Wajid Bashir.ete. :* gk

_ - wMuhammad
- "&habbir Nawaz stc: 7.

. R Mrs, Raghda Jabgen ete:
T : Mrs. Najma Khantim ete. -

Zubaida Khanum ctc.
Mrs. Shabana Latif-eté.

Mrs. Zahida Naheed etc.
Miss Lala

-Mrg, Shame un
Ms, Farzana
_ Mrs. Kancez
| Ms. Raheela
Mrs. Asia Basriid ete.

Rubab: ete.

WL .

» Mrs. Shahbana Kaysar

s " Inayat Ullah efc.

Bee ‘Muhammad 1drees
‘parveen Akhiar-etc.

. Nasreen Anjum Aye: ctc:

. azhar Mahitiood: St€. .
- Abdul Ghafoor etes.

.. QuiShadetc.. i
Josheph Rafiq etc. .

e T Javed Iqbal ete.

T . Iqtider Hussain® eté. -
T . mTa,hitM:hmq_o(di’ctg.‘

© KITESTED: A2 .
: P\‘, oY Pervaiz Nadeem £lc.
v il & ..o psif ‘{,ounas*e:c‘.'\“

: e S0 M . vpahamimed Younas etc.

. GourtAshpeiatl | yaaea ) R

¢ Supréing co'uf&'p!.'l"a)ﬂs.uﬁfl;m-ea ‘M,Bbhld ete.
) Jstafabad. i3 ham

: U R ™ Bhoukat Mashid-ete.
AR : l o Ms: Yagmin Tahira-etc. -
S a1

y

Asif Ali and others: - ¢
) Mro. Samind Zadalr-ster, -
s Bukhsh others .

1 Mrs, Qamar Zahraete. . U0 i-
3 Zulfigar Ahmed othera. ;' *

.-(“

= e Mrs. Maki-e<Naw Ia‘ra'r—-’&s others ’

Rukh Qurehi etc. ’
Mrs. Ra.;;hcela.l&mbne’en‘,‘gtc.. o
Nisa and.others
Maspod €1ci.
Haidetr-dnd others’
< Mrs, Tayyaba Qaiser ete.. .
(#5. Naureern ‘Iqbel and-others: .
RS > rete, o . -
P Tahire Yasmeeri Aya.etc. -
) Taugqeer Ahmiad and éthers

R Lo _ Qamar.céc.:-‘
' _"_ S o Syed-Ariinissn‘in Shah etc..

che e uhammad ¥ousaf etel,
Muhammed Ishaq cte; .

o ,-:,h-Mﬁha,tnmadﬂay&ad.’{em;.{. -
G " Muhammad Saleem-Khan etc.

_ '.cda"S'adé',l‘;JAli‘letp.‘ a R
. Wirs, Mehnaz A)me.l ete. -
‘Mrs: Rizwans Shatid te.

_ Muhammad Ajral ete.. -

* Adnan Beparéte. -0 ;

mad-Atlam ete. '

e Muhqxbmad'nelam-'etc. .
“L ks, Rubine Anjum ete.
A . i . o

fin c:.A.n:zs-/zc?n) .
(i C.A.1724/2017)
© (in C.A.1725/17)
(0. C.A.1726/2017)
tin C.A.1727/2017) .
{in C.A. 1728/17)
.- (in C.A1726/2017)
7 fin C.A.1730/2017)
Y (IniC.A.1731/17)

"l (in'CiA.1732/20 17).
Wi fin C.A.1783/2017)
{in ©.A.1734/17)

o (0 C.A,1735[2017)
. (in ©.A.1T36/2017)
- {in C.ALTSI7T/LT)

fin C.A.1739/2017)
_{th C.AII740/17) .
-fin C.A.1741/2017)
:(in G.A.1742 12017
Tin C.A.1743/17)
(in C.A. 1744 /2017)
“lin C.A.17457/2017)
© (in C.A.1746] 17}
{in C.ANT47 [2017) .
~(in C.A 1748 j2017)
fin C.A.1749117)
(inC.A.1750/2017)
S C.A1751/2007)
(in C.A.1782/17)
Cin C.A.1753/2017)
{in C.A. 17542017
"‘:[il] C.A.1755/ 17~) '
(in C.A,1756/2017T)
fin C.A.1757/2017)
(i C.AL758 117
_(in C.A.1759/20) 7y
Nin C.A,1760/2017)
{in.C.A.L7€1/ 17)
{in C.AL7E2/2017) T
[in C.A.1763/2047F
{in €.4.1784/17)
R C.A.I765/201T) -
e .(in'C.,Px.»176fJ/2017‘, :
. (in.C.A1767/17) '
" (inCA.1768 /2017)
© (in G 1769/2017)
{(in C.A.1770/ v -
o C.A. 1771/2017)
iin C.A1772/2017) .
Ain _C-.A.1-'i'73,/1"7) : .
lin C.A1774/2017)
{in C.A.1775/2017)
{in C.AATT6/17)
{in A 177742037
i CLALLTTBZ0TTY

;;;1.c.;\;17aa/201'/>t-' Rk
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‘Waris Malilc ete. -

Mg, Nazming etc.’ o .y
Ms: Tasneem Fauma ctc‘

etc,
Miss Naz Tahir etc.

" 8yed Sultan Shah ete.. . 7o
* Mrs. Shagufta Bibi S

Khawar Idrees ete.
Mrs. Naila Igbal-ete.
Amjad Badshah ete. .

Imren Anwdr ete..
Amjad Sohail etc.:
- Asif mashid ctc.

" Mrs. Nusrat Dastagir ete. |

Mukhtar Al;med ete. -
Basharat Masih etc.

Ali Rehman ete.’

Munir Ahmed ctc,
Muhammad Zardad ete.
Syed Ashral Ali etc. .
Mrs. Kausar Ayub ctc .
‘Malile Waheed Shahzad ete.
Ashiraf Mashid étc. :
Muhammad Ajnial-etc.
Wrs.-Shaista Manaszir eté.
Murmtaz Hussein ete,

- Mrs, Saima Norccn etc.
Razzaq Ahmed etc.
viuhammad Ayub ete.
Ejaz Ahmed etc..

Shah Muhammad. Afzﬁl eté,

muhammed Javed ete.

. Muhammad Asif ete.
. Muhammad Khaliq ete, -

" Nufisa-Hanif etc. .

Qari Zahid Mrhmooa ctc..
Anif-Amin ete. e
Mrs. veronica etc..

T

Qarl Muhammad Slddique ete.

Syeda Saima’ Nasir ete, -

I Mrs. Huma ' Waseem etc: -
Waheed ur Rehiman ete.
‘Ms. Saima Parveen efe,
Ghulem Rasool:and others
Tariq Khan ctc.

Muzaffar Huqsain Rathore etc. A

Ms. Shahena Shahid ete. -
Muhummad Khan-ete.-
Basharat Ali etc.

Cwumrim Gourt of PSKISU0 T Tanyeer ste.

sk cmnnaﬂ

. Shabbir Ahmed etc.

Mro. Shemim Akhtar ete.
Tanveer Abmed ete.
S.M. Siraj ete.
Zahid Mchmood efe.
Mrs. Nadm Noreen ete.

‘ -»~(in C A 1780/201”‘ . . B R z

. .(mCA1781/2017) S T S

Muham-nnd Nav‘,chmehan .o T
. . (mu!\ 1’/8"’/'17) ‘-'

" {in C.A1785/ 17y
Tifin LAY 1790/201-‘7

© @nC.A. 1795/2017)

| {in C.AX799/2017}

-+ {in C.A.1801/2017)
(in C.A. 1502/2017; o
T in CABOSFYH - s
© (in CA. 1804/201‘7) L

 {in C.A.1806/17)

_{in C.A.1809/17) -
(i CAL 1810/'2017}

o (m Cm.lﬂlw/ 1),
" ofin O.A. 1&15/:05’1)

- (in C.A1823/1T)

U lin CiA.I829/17)

- (in C.A,1831/2017)}
“lin C.A.1832/17) -
< {in C:A.1833/2017}
. lin C.ATES4/2017.
. (in C.AL1835/17].

"‘A-."-. . -/

(in C.A.17832017)--
{in C.A.1784/2017) -

(nCA1786/2017Y . e L
tin C.A1787/2017) - T o : .

{in C.A.1788/17]
(in C.A,178972017)

{in C.A1791/17)
iy C.A.1792/2(.‘T7)
{in C.A. 1793/2017) . ) - 4
(1n C.A.1T94/17) R T IR
{in C.A. 1796/2017) .. R
(in C.AL1797/17) - T

in C.A.1798/2017) R

{in C.A. 1800/17)

fin C.A.1B05/2017) -

{in C.A. 1807/2017)
{in C.A.1808/2017).

{in C.A.1811/2017)
{in C.A.1812/17)

{in' C.A:1813/2017) .
jin C.A.1814/2017)

(in.C.A.1817/2017) -
{in C.A.1818/17)

iri Ca819/2017) T ¢ L .
(in C.A.1820/2017). ' - - - : S
(in C.A1821/17) - t , BREE
(i CA1822/‘2017) e S SR

. (in C.A. 1324./2017)
(in C.A.L 8"’5/2017)
fin C.A.1826/17)"
(in C,A 182772017
{in'C.A. 1328/2017)

(in ' C.A.1830/201%

M
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* - Shahzad Nasir etc. .-
Miss Rubina Aqeel etc.
Irfan Ahmed ete,
Keausar Afza ete.. . . -

Atif Rashid etc., : ... * e

Mst, Shamim Alchtar ete, -

Babar Mehmood ets, .
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L..Respon’dents(s)

For the Appellant( ) Mr. ‘Sajid Ilyas Bhatti, DAG
"lin all cases) : - Syed Rifaqat Hussain Shah, AOR -

Ms. Saadia Kanwal, 8.0 Fin. .
Mr. Abid Hussain Channa, S.0 Fin.

- Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Raz7aq, AAO MEG :
Rawalp1nd1 :

For the Respondent(s)- : In—person

For the Responderit(s)  Mr. Muhammad Ilyas Lodhi, ASC

{in C.A.216/16) - ‘ ‘ 4 ._Mahk Itaat HussaJIl Awan AbC

4Mr I\/Iuhammad Makhdoom Ah

’ than, Sr. ASC
Mr. Sikandar Bashir Mohmand ASC

Amicus Curiae:

" Date of Hearing =~ 17.0'1.2018.

, JUDGMENT

UMAR ATA BANDIAL J.— By leave of this COLUt

grctnted on 23.02. 2016 0142016 and 12.12. 2017 m the
' several connected appealc before us, the appellant Federal

_Government challenges ‘the Judwments delivered on common'

questlons of fact and law by the learned Federal Service Tnbunal

on 05 10' 2015, 11. Ol 2016 and 18 07. 2017 The Judgments

1mpugned in the connected appeals declare ‘the 1espondent

cmployees of dlfferent 1nst1tut10ns funcnomng under the

o

' Dchctorate General of Spec1a1 Educatlon (“DGSE”) to be enutled-'

to payment of Health Allowance granted by the Federal

Government vide . its Offlce Memoranda dated 04 02.2012 and

: 06 2.2012. These Memora.nda are 1ssued by the Fmance Dlvmon

B approval granted by the ane M1n1ster under the . l21.11es “of -

Business, ‘ 197,3. It Would be useful to reptoduce the ‘two

‘(Recrulatlons ng) Govemment of Pakls'ran pursuant to E
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_ memoranda contamlng the terms and CO]‘ld]thHS for the grant of

D- B : Health Allowance to el1g1ble persons

"Gcrvemment of Palcstan . .

Finance Division . . T o R L

. (Regulatlons ng) - S Co ‘

- F.No.2(13)R-2/2011 B ¥ >Iamabad the O4th Feb, 2012 : i

1 OF ICE MEMORANDUM

B R

Subject:  'GRANT OF ADHOCALLOWANCE EQUALTO - . . - . g
: ' ONE BASIC_PAY AT THE INITIAL.OF THE : : - X

e ISTTAeY L E

- SCALE TO THE HEALTH PERSONNEL LN B3PS
SCHEME :

!

I

)
S : i
: The underslgned is dn-ected to say that the L o
Ordinance No.V1 of 2011 that sanctioned the Career Structure for . - i l
- Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. oo - i
Accordingly, CSHP is no longer in the field and all: health personnel - - T ) o 4
have consequently reverted to the BPS scheme. Tn order “to h ' i }
compensate health personnel for the loss of benefits sought under h
CSHP while’ preserving their-status as Civil Servants, it Has been - R S .
decided by the Federal Government to grantadhoc allowanc¢e equal . ) 1 ‘;‘
to one basic pay at the initfal of the scale to the health personnel - ’ i

" in the. employment of Federal Governmcn, in' BPS scheme, with - '

-+ effect from. 1st January 2012. This will be in additiont to r.hen'
- exlstmg pay/ allowances in BPS Scheme ‘ .

2 ' This. valsmn s OM No. 2(13)R—2/2011 698 dated 17m
November, 2011 may be treated as withdr: awn'w.e.f. 26.12.2011,

ERECE SN A S s

Sd/--
(M. Munir Sadxq) ,
Deputy Secretary (R-1)”

LR TR A RERRRRTC

' “Government of Pakistan.
Finance Division
(Regulatxons Wing)

F.No. 2(13)R 2/2011 T Islamabad, the os”m February,2012 -

OFFICE MEMORANDUM . ' I

‘Subject: ' GRANT OF ADHOC ALLOWANCE.EQUAL TO ONE - S 3
BASIC_PAY OF.RUNNING SALARY TO THE HEALTH - A = S g
PERSONNEL IN BPS SCHEME. . - - o o

- In contmuat.lon of Fma.nce, Division’s O M. .
" No.F.2(13)R-2/2011, dated 4.2.2012, it has been dccided by the o ) o
"Federal Government { _WWg P R ) o
salary as:Health Allowance td the. health personnel in the - : ' » H].
employment of Federal Governiment, in BPS scheme, with effect - . S B
“from 1st January, 2012. This will be in ‘addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting (o
'Rs.50,000 per rhonth to the postgraduate residents and Rs. 24,000
per month for House- Ofﬁcers respectwely w.e.f, 0 1.7.2011 will

j
. :
]

continue.
sd/-- -
(Manzoor Ali Khan) -
Sr. Jomt Secretary (Regula‘aons)” b
. [
(emphdsls supplied} ’ I 1
2. o Learned Deputy Attorney General has contended '

that the Health Allowance granted by the Federal Government s, | '

' avaﬂable to health personnel in the emplovment of the F ederal .

/ SRR Government in.the BPS scheme at three hospltals estabhshed in |
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Isla.mabad namely, Pak15tan Institute of Medrcal 801ences.

(“PIMS”), Federal Government Polychmc (“FGP”) and Natmnal

Institutxon of Rehabilitation Medlcmes (“NIRM”) The employees

-at these hosp1tals do not have a career structure in place after .
. the Career Structu1e for- I-Iealth Personnel Scheme OrdmanCe,'

_ '2011 (“Ord1nance”) lapsed on 26 1.2011. The Health Allowance .

was accordmgly granted by the. Federal Government asa form of |

‘cornpensatlon It 1s clear from the “two mcmoranda dated o

04.2.2012° and 0622012 reproduced above that the Health

'Allowance is granted to “health _personnel”. However, the

composition of the category of employees U.’lat are ehglble for the

benefi t has not been prov1ded therein. The respondents Who are

several hundred in number are unrepreSented by counsel In.- -

view of the fact that a large nurnber of employees are affected by '
thc mstant controversy, the Court has sought ass1sta_nce from o -

Mr. Muhammad Makhdoom Ali Kha.n Sr. ASC and Mr Slkandar a

Bash1r Mohmand ASC as armcus curiae. 1n the matte1

Mr. q1l<andar Bashlr Mohmand ASC made able subm1ss1ons

before the Court that h1ghhghted 1mportant f’l(.tS and,.

docurnents‘ oon record which s_1mpl_1ﬁed the- controversy

appr: ec1ably

. 3; LIt transplres that an Ofﬁce Memorandum dated

27 03.2012 by the FrnanCe D1v1s1on (Regulatlons WwWing)- clarzﬁes

that-the term “health. personnel” used 1n the ‘above mentloned ‘

| contents of Schedule-I" to thc Ordmance Wh1ch <pec1f1es the

a - service prov1ders who quahfy as health personnel A perusal of

Schedule-1 shows that -five categorles of service :prov1ders are

'memoranda bea.rs the meanlng glven to- that expressmn 1n}

' Secnon Qb) of the Ordinancé. Th1s def1n1t10n refers to theA- L
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L c‘lassu’led as health personnel namely Doctors Alhed Nursesv -

Paramedlcs and Support The sermces spec1f1ed under the'

categomes: of Pararn-edrcs- _and, ‘Suplpor.t. include .T_ea'che_rs,

" Audiovisual Operators, Technicians, Librarians, etc.‘ o
'4\ . ' _The adrninistrative l\/11n1stry or the healtl'r

‘ 1nst1tut1ons of the Federal Government at Islamabad is the

l\/Im1stry of Caplt'al Admlmstratmn and Developm'en’t ,D1vision."

(“(‘ADD”) It is an admltted fact that v1de order dated

13 03 2013 the Mlmstry of CADD granted the Health Allowance

‘ to the employees of the DGSE and its alhed spec1al educatlon.

centers/ 1nst1tut10ns 1nclud1ng Natlonal Trust for ‘the D1sabled

(“NTD”) and the Nat10na1 Councﬂ for Rehabﬂltatton of Dlsabled o

Persons. (“NCRDP”) 'The ' respondents . were thereby'

27.10.2014, when. the Finance Division,informed-the Accountan_t

. Ge’neral ‘Pakis'tan Revenne-‘(“A'GPR") that on'ly health. personnel‘

- workmff in Federal Government hosp1tals and chmcs were

. aclmowledge_d-as b_erieﬁc1aries of the said grant"and ‘were paid- 4

- the ‘Health Allowance with  effect from .01.1;20'1'2" until . -

quahﬁed rece1ve the- -Healtn Allowance The v AGPR :

' 'correspondmgly 1nstructed the DG‘%E to stop payment of the

said allowance to‘ its employees as no budget‘- allocatxon for ‘the -

said emolument had been made in the ﬁnancxal year 2014 15

5. . The dlscontmuatmn of their Health Allowance was.

»

taken to the Islamabad High Court by SOme of the respondents

Vide order dated 17.9. 2015 the learned ngh Court referred the"

d1spute to the Secretary CADD for passmg a speakmg order'

thereon, and till then restralned recovery of past payments of -

the Hea:lth Allowance from the’ affected employees of DGSE and' ‘

allied centers. The Secretary .,CADD heard the"part;_es and by' ‘
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order.-‘ dated 21.3..2016' rejected.- the.' entltlement .of the/
respondents to rece1ve the sald allowance The pnnc1pal ground. :
E of his decision is. that employees of the DG\JE were engaged in
) the pr oces's of educatlon tralmng and rehab1htatlon of d1sabledv<
‘. chlldren and therefore did . not fall Wlthln the ambit of a health
: orgamzatlon The respondents successfully challenged the sald
order before the learned Federal Serv1ce Tnbunal Wthh has,.l :

inter alia, by the 1mpugned Judgment d'tted 18 07 2017 declared' '

that the respondents are enutled to- the grant’ of Healtb

Allowance. -

6. o Learned Deputy Attorney General has contended

that after the lapse of the Ordmance that had prov1ded a oareer

st1ucture for the doctors, nurses and paramedlcs workmg in

PIMS, FGP and NIRM, the Health Allowance was granted by the
Federal Government - as compensatlon to the saud health{‘
_personnel. . }.-Iev v_vas, ho_wever, unable ito . show any
‘oontemporaneous‘direotlon. issued by the Mm1stry ot' CADD or
.th'e Mlmstry of Finance that restrloted the ‘gr'an,t of th-e-»Health:‘"
Allowande' lto- the claimed" employees of '-the. .three hosp'itals‘
spemﬁed by . h1m As already noted above, the deﬁnmon of health ,
personnel prov1ded in the M1n1stry of Flnance Offlce'

Memorandum dated 27 3. 2012 is- w1de in scope and therefore.'

unhelpful to h1s plea. - .
7; .‘ _ We  have. exammed ‘the deﬁmtmn of “health

' personnel” adopted by sa_td memorandum dated 27 3: 20 12 from -

Section 2(b) of the Ordlnance Wh1ch is to the followmg effect

- “b) “health personnel” means a person who holds a post inany -"
" institute or orgamzatton delxvermg serv1ces m the health
sector and included i in Schedule I, but does not mclude o
.,1) -a person who 1s on deputation to the Federal )

L Govemment from any Provmce or other authonty,
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'ii) a person who is employed on contract, or ori work : g /

cheu ged basis or who is paxd from conhngencms .

8 ~  Itis noted that the foregomg deﬁmtton of health

personnel covers persons holdmg posts in any mstltute or

; orgamzatlon vvho are delive rmg serv1res in the health sector that
are mcluded in ScheduleI to the Ordmance Learned Deputy
'. Attorney General was unable to d1st1ngu1sh the respondents,'
who are employees of the DGSE and alhed 1nst1tut10ns/ centers s
NCRDP and NTD from the pararnedlc and support staff
posmons that quahfy as health pcrsonnel accordlng-- to

Schedule- I to the Ordmance It is not- demed by the appellant_ ' .

that educatron training and rehablhtatlon of dlsabled persons

are services "provided 'in the health sector. These _serv1ces fall
withiri the terms of Schedule-I to the ‘Ordinan«:e"andl therefore
. the providers thereof qualify as hiealth per—sonnel._

9. Accordingly, not only do the respondents fall \yithin -

the category of persons who are, in terms of Finance Division

Memoranda dated 06.2. 2012 and 27 3. 2012 ehgtble for grant of
tie Health Allowance but their entltlement has- 1n fact been '

' admitted by’-both the Ministry of CADD and Ministry of Finance.

In this respect the aforementmned letter dated 13. 3 2013 issued

by the M1n1stry of CADD is. referred Also the affidavit of the

| Secretary Finance, Government -of Paklstan filed - in the
Islamabad ”High- Court pursuant. to that' Court’s order- d'ated'
o 20. 3. 2015 passed in, Wnt Petition No 4007 of 2014 spec1ﬁcally
1ecords that the proposal appr0ved by the ane Muuster v1de '
Summary dated 25. 1 2012 did not restrict admlsmbﬂlty of the
Health Allowance to the personnel of the three hosp1tals.

(identiﬁed by thé learned DAG). For that reason ‘the Finance

”~ m‘;ﬂf‘,m 4
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' Division Memoranda. dated 04.2. 2012 and 6.2.2012 made the .-
a_llowance avallable to all health personnel employed by the‘

‘ Federal Government in the BPS Scheme

10. - . _As'a result the ‘said allowa.nce was ‘paid to the
hea.lth personnel of the DGSE -and 1ts alhed 1nst1tutlons until

27.10. 20 14 when the F1nance D1v1s1on mstructed the AGPR to

"..‘conflne the grant of the allowance to employees of Federa.l -
A. ’Gov_ernment'hosprtals and clinics. Thls instruction represents .
merelv a 'change' of . opinion‘ Which 'is not :oc'casioned by an
amendment in the terms of. el1g1b1hty for the Health Allowance '
| Therefore, as the Memoranda dated 04. 2 2012 06 2. 2012 and

27 3. 2012 1ssued by the Finance - D1v1s1on Government of "

Pakistan stlll hold ‘the ﬁeld in thelr onglnal terms there is no

mer1t in the obJectron by . the learned DAG to the entnlement of .
: the respondents to cla1m and rece1ve the Health Allowance |
ll. ~ Asa secondary and also tenuous argument learned‘."
‘ Deputy Attorney General contended that the He.a.lth Allowance is B
granted under execut'lve fiat ,w1thout any statutory =~baek1ng ..

, therefore the same can be. w1thdrawn by the Federal Grovernment ‘

- at any time.. That is clearly a ﬂawed contenhon It is adm1tted" :
.that grant of the Health AHOWance and the terms of ehgrbﬂrty‘to .

~ receive the same were determmed by the competent authonty,.‘_' L

' Mlmstry of F1nance in accor dance w1th Rules of Busmess of the '

R Federal Government The or1g1nal terms of the sald lawful grantv

still hold the field. These were acted upon - and payment of the ,

Health Allowance to the respondents has- conlerred a vested

rlght upon. them. In such c1rcumstances, the executwe is barred -

by the rule of locus poenztentzae from un1lateral]y rescmdmg and .'

-retrlevmg the beneﬁt avalled by 1ts reclplents Reference is. made .
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to. Pakxstan through the Secretarv, I\IIInlStI‘Y of F1nance vS. .

‘Muhammad H1mayatull.1h Farukhi (PLD 1969 SC 407) ‘and |

The. Engmeer-m Chlef Branch vs. Jalaluddm .(PLD ‘1992 SC‘ _

;v 207). Therefore wﬂ:hout a change ‘of the terms of eli'gibility‘for
. the Héalth :A.llbwance ever. the"prosio'ecti‘ve-..exclusion' ef the '
wspondents from rece1pt of the benefit shall consmtute arb1trary
- and unlawful ac‘uon : ‘
12'. C In the c1rcumstances we clo not ﬁnd dIl_’y' error or
defect in the 1mpugned Judgments of the learned Federal Serv1ce.‘
’:Trlbunal dated . 05.10.2015 11.1.2016 .~ and 18 7'2017' A
v'(‘onsequently, these appeals are dlsm1ssed and the entltlement.
of employees of the DGSE alhed mst1tut1ons/ centers NCRDP

" and - NTD to recel_ve the Health Allowance is affirmed.

8d/- Mian. Saqib Nicar, CF
' Sd/ - UtnaﬁAta Bandzal g
. Sd/ - I_yaz ul Aluan, b 4 '

" Certified to be Triue"clupy |

' Sem’or" »(rt Associate
Su Court of Palastan ~
I.slamab ' L
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{ CABINET WING }
) No.SOC({E&AD)9-24/2019
Dated Peshawar the 28th October , 2019.

The Secretary to Govt. of Khyber Pakhtunkhwa

Zakat, Ushr, Social Wellare, Special Education & Woemen - B

Lepartment.

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET
DATED 22.10.2019. ' :

Dear Sur! - : : ‘

. | am directed to forward herewith the following decision of the
meeting r.)f Provincial Cabinet held on 22.10.2019 under the chairmanship of
Chiet Minister, Khyber Pakhtunkhwa for implementauon. ‘ '

| AGENDA ITEM NO, 16 - —
ORAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL

EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT. OF KHYBER |- ..

. PAKHTUNKHWA

! Decision of the Cabinet:-

! 4 ‘ i R X
The Cabinet approved Heaith Allawance to the devolved employees of

| Sgpecial Education Institutions at the rate of one running basic pay.

ESTABLISHMENT AND ADMN: DEPARTMENT (7_/

¢

implementing Departme}wt: Zakat, Ushr, Social Welfare, Special Education &
. ) Women Empowerment _
) { am to request that an implementation 'report of the Cabinet . _

d;:cis_ion as required under Rule 25 (2} of the Khyber Pakhtunkhwa Government .-

Rules of Business, 1985 may kindly be furnished on top priority basis to the -

Cabinet Section, Administration Department.
¢ ' Yours feithiully,
~ N

S : N D)

. SECTION OFFICER (CABINET) -

. ENDST.NO. & DATE EVEN.

''''' Copy to:-
P S to Secretary Administration Deparunent.
. PA to Additional Secrctary {Cabinet} Administration Department.
PA to Deputy Secretary (Cahinet) Administration Departmen

b5 I (eI

44

TON OFFICER (CABINET)
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Y, GOVERNMENT OF K1ty sER I’AKIITUNKHWA ‘
FINANCE DEPARTM ENT Q )
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MEGULATION WIKG)
Dated Pashuwnr the 251325,y
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~ BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil

Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of. Pakistan .& others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

9. The above said allowance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment. -

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department '

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment

Deptt. ' '

Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa
_ PA to Additional Secretary (Regulations) Finance Department

10.Master File
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Section Officer
Finance Department (SR-I1)
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Before the Secretary Special Education Social Welfare & Women Empowerment~

Department Khyber Pakhtunkhwa Peshawar | 52‘ &

Subject- THROUH PROPER CHANNEL APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted,

That | am serving under your kind control in the Special Education Institution _and Teaching
Providing special education/Training to Special Children. It is pertinent mention that after
Eighteenth constitutional amendment the employees of Directorate General Special -
Education, of the Federal Govt Department, have been Travnsferred/Devolved to the —
Provincial Govt. Special Education and Such Devolved Employees though serving under the
Same Department of the Gowvt, Khyber Pakhtunkhwa, are allowed/Granted Health Allow
Equal to one running Basic Pay w,e,f, 01-01-2012 Which has also been endorsed by the
Honorable Federal Service Tribunal as well as the Honorable Supreme Court Vide its
Judgments in Civil appea! No 811/2016,also approved by the Provincial Cabinet on 22-1C-019
And also implemented. Since the employees Devolved Institutions and | am performing the
Same duties in the same Institutions, Same Department, having same Job description and
Cause, being teaching/providing special Education/Training to Special children, therefore |
Could not be treated discriminately more particularly with respect to my colleagues and that
Too under the same administrative control.It is worth to mention that the employees of
Devolved institutions have been allowed Health Allowance since 01-01-2012.and even after
the payment of arregrs the same has been merged in their Basic Pays.

Itis t'herefore requested that | may kir;dly be allowed/granted Health allowance Equivalent

To one Running Basic Pay w,e,f, 01-01-2012 on the analogy of the employees of Special Edu:

Institutions of Khyber PakhtunKhwa with all back benefits.

Dated - f ~AT2-2862r
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VERSUS .
G}ouﬂb . &others ... - Respondentfs)

[

; ' WQ ékc\):k o nerecy Appoint and constitute,

Fazal Shah Mohmand Advocate Supreime Court &. To act, appen
and picad in the'above-mentionad maner and i wathariw of compromc the
G matter o subDmit 1o arbiranory any differentes or dispate that shall anse
touching o in arvy manner ze&&mg 1o thee saict matter and to receive money and
grant receipts therefore and to do all ather actf and things Wwhich may he
necessary-to be done for the progress and the course of the prosecution of the
saxt mattor. &

i Todmfrand uge files at necessary pieadings. applications, objections.
afiidanats or other documenss as shall be deemed necestary and
| agrasani 1o the prosocution of the 33kl matter 313t its stages.

Z  Toempioy anyother Legal Practitioner, authonzng rim 1o exers? the
fibwer as conferred on the unkiersigned Advocate. wherever he may
“thirk fit 10 4o 5.

AND ¢ *zﬂfearf agree o ratfy whatever the AOVOCaIe oF hus subsotute shall go

i the ative malter. | oo mmy agree ne: 1o hold e Advocans or M

wusttote responebie for e sesult of the said matter in consequerce of his

apsence from the Court when the st maner 5 satied up. for heanng. | funnee

" bhrely: 3gff’l3 tatin shea:yem tor e whole or any part. o the foe 1o be. paas I

4484 Aﬁmmmmﬂgv npaid he shall Ue enttied 6 watidiaw from iy aliove
mater. RBeconed by me c;‘. i




