16.08.2022 - Learned counsel for the appellant present Mr. Kablrullah— |
Q/‘ - ‘ Khattak Additional Advocate General for the respondents_
present. '

Reply/comments on behalf of respondents not submltted

Learned Addltlonal Advocate General seeks time to contact the

_respondents for submission of - reply/comments Adjourned. To

' come up for reply/comments as well as preliminary hearlng on
- 13.10.2022 before S, B.- .

_}(Mian Muhammad)‘
- Member (E) -
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Court of

. Case No.-

- f.._]" orm A

FORM Ol’ ORDER SHEET

- /2022

Date oforder'

5

06" July, 2022

“Chairman for proper order please

Order or other- proceedmgs with S|gnature of judge

P

A The appeal presented today by .Mr. Fazal Shah Mohmad Advocate -

may be entered in the lnstltutlon Reglster and put up to. the ‘Worthy |

- R%‘Sﬂpﬁ{‘”“”

This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on d’ér_é?jrz .Notices be issued to appellant

and 'His counse_l for the date fixed.

CHAIRMAN

: Counsel for the appéllan_t présent._

- Let pre-admission be issued to the respondén-ts To

- come up for reply/prehmmary hearing on 16.08.2022
'before the S.B. - | L Q

'(Kalim Arshad Khan)
‘Chairman




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No Qéti /2022

11201417240 X211 4 1= [ PO O Appellant
VERSUS
GOVt. aNd OthErS.meercrscrenrarrmrscrsesassassnesmssasanssesansans Respondents
INDEX
S.No | Description of Documents Annexure | Pages
1. Service appeal with Affidavit 1-3
2. Copies of Judgments, Cabinet decision & | A, B, C & | 4-29
Notification D
3. Copy of departmental appeal E 30
4, Vakalat Nama 31

Dated:-20-06-2022 %t

Through \M

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazalshahmohmand®@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

Advocate
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13 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

hoer Paldito Kkhiva

PESHAWAR Kz;";.,-viac Tribunal
H Riary No-rm
Service Appeal No C}/é f{ /2022 SUA-2e22
Dt O comrmanmmre =

Imtiyaz Ahmad, Naib Qasid (BPS-03), Govt. School for Deaf

Children and Govt. Center for MR & PHC, Swabi.
........................ Appellant

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar. ,

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
\WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
[K HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE

ledto-daY OF MORE THAN THE STATUTORY PERIOD OF NINETY

DAYS. |
N

2" "
(}\\\g?/ PRAYER:
On acceptance of this appeal, respondents may kindly be
directed to grant/allow the appellant Health Allowance at the

rate of one running basic pay with effect from the date of
appointment with all back benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Naib Qasid (BPS-03) on
24-09-2018 and is serving in the Special Education Institution
and teaching/providing special education/training to special
children and since appointment he has performed his duties
with honesty and full devotion with spotless service career.



“‘j 2. That after eighteenth Constitutional amendment, the
employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
‘the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
~ Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D). |

3. That the appellant being similarly placed, approached
respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of his appointment, vide departmental appeal which
has not been respondéd so far despite the lapse of the
statutory period of ninety days. (Copy of departmental
appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting
the appellant, Health Allowance equal to one running basic
pay with effect from the date of his appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same

~authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the



| I’

judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
Dated:-20-06-2022 Appellant
Through
Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan
LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. M

ADVOCATE

AFFIDAVIT

I, Imtivaz Ahmad, Naib Qasid (BPS-03), Govt. School for Deaf
Children and Govt. Center for MR & PHC, Swabi, do hereby
solemnly affirm and declare on oath that the contents of this
Appeal are true and correct to the best of my knowledge and

belief and nothing has been concealed fg this honorable
Tribunal.
D
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Judy; et Sreer . . t

oy . In llu I c.dcml bcn'n.c Tribunal, Islnninlmd-
. ¥
' ) 'f : Appeals Na.S6s o 573, 757 o 7‘)1 394 109138, 918 A, 919 (o
y ]
A . . 943. 998 101045, 1108 w0 1179, 1224 1 1243, 1265 10 1325, 2327
LI o
. g , o (©.2350, 2352 10 236882365- A, 2369 to 2443, 2446 102434 &
;o 2487 10 2501, 2308 1o 2530(R)CS/2016 with M.Ps,
i . . E 4\11\1 Wt Talir and others - . |
| ' \'cr\us -
Scerctar Yy C‘nn( U Administration & Du'do,,mc.n( Division,
Sccr u ary, l'm.mcc Division ang A(‘PR Isl tmn: 1]) iel,
D.nlc oflnslxluuon : 04.04. 20)6 clc., .
Date of hearing : 17.07.2017
. Date ofJudl,mcnt :18.07.2017
H
: ' . Beforc: Sycd R'nﬂquc Huamm Shah, and-
v o - . Syed Mulnmmad Hamid, Mcmbcrs
. Present: Mr. Mullummud /\nwnr Mughal Advocalc for the o
\ appellants.. . ;
v " Syed: /xl-c-llusnnm anmx, Assistant Am}rncy coT
: ‘General for the respondents with M/s Arshad Anjum, ! o
Assistant Direetor, CA & DD, Naveed Akhter, Scttion A
’ . Ofﬁccr Finance Division, Azhar Nadeem A vnn._' g : .
L Assistant Accounts’ Officer :md Muh.unm.ld Ja bnr, N
- bwmr/\udllm AC:I’I\ as DRy ~ o]
JUDGMIENT R f
-‘——*— - : AR
K - SYED RAFIQUE IIUSSAIN SHaw, MEMBER:- with (lus;_;ud,_,l went T
we shall decide the above ullcd -appeals. The facts giving. rise o the pr sent: ” | ,':
appcals arc tlm( the Prime Mmlslcr of Pakistan approvcd p.xymcnl of H allh Tk f; ,’*
' 4 . B ] . ) ',‘"
. AHOWancc to the msutuuons providi_‘ng I Icallh Services in l.hc ycnr 012 o l“
: and the Tlnnncc Division’ issucd nom'cauon No. 2(13)R-2/20| 1-777 nlcd L R
) . [ It
) ¢« - 06.02. 2012 for grant or Health Allmvnncc. cqual to onc.lmsnc pr o!’ IF\\
runmng salary to the hcnllh personne! in the cmploymcnl of Fe lcral ,1"
o Government in BPS Schcmc. ‘w.ef 01.01.2012, in addition lo thc exXi (mg ‘g‘
‘pay. and nllow.mcu in BPS scheme, Hc.lllh allowance had bc;n pmd { llu. f?
) conlcmpomru.s ot' the nppcllams in o(hcr Government. - Iospzlals mclu gn , ’L
PIMS Federal, Gov( Paly clmu. CDA, ICT, Pukistan R.ulw.lys .md Fede ";‘
iy
Govcmmcnl Scrvxcos llospnl.ll l«l.mmbnd ete. but it wag dlsconlinuud:_l i :
S T the prc.scm appcll.mls vide' impugned orders dnlcd 08.0-3.2_01';4. 2:!.03.2(5!.6 sl

B

|




AGPR vide letter dated 08.08.20]

: _Subscqucmly the i’i:x:ir1c-.: Division

"~ but the CA&_DD parked the budget angd later on

he fol'lowin,g manner: - i
. R XXX R
M. In e light of the -above, the instang petition SR
o alongwilh,’_(hc connected petitiong ¢ converted ine o
Fepresentationg deemed 1o b Pending before the leamneg ‘ |
+ Sccretary CADD. The learned Scerctary CADD ‘shajj . ! }
" afford "ap opportunity of hearing (o A0 authorized - R i

DRt

-7 A &

2 56810 STAR YCSR2016, etc, with p g

and Z‘S.UJ.ZOI({._‘ ;I'lrc. Sceretary, p‘il;‘lf ‘/.\Elminislr;rif"n o Dcvclopmcm o
Division (L?K.@Q» vide tetien dagey 06.08.201 2 u”m\'c\_ :!-Ic:ll.(ll /\Hq.\vaucc,
' Special linim:. ‘on (DGSLE) nd !
the AGPR, lslnih_abad Marted paying (lie sn‘id-AHm\: A

10 24 personng of Dixi:cl_nr;llv.‘Ccni‘ml ol

ance . ‘hese personne)
With elfect [y DL 2012, e 4 diseriminative et op Seerctnry
CADD the employees oI DGSE started agitating (ljcj matter with him twhe .
vide lefter d:l!t':cl_lf{.l?.“a..?_ml‘ allowed 1 1eann Allowancee (¢ -

»all the cnmluch.\' '
of 16 inslfl_ulinns ol DGHI ang

allicd cducation centies, e, in. view.of*
functions and the services being rendered by them

in prbviding_ Health
-Services (o (he disabled ang speci

o children with efreg from 01.01.2012
and the AGPR nccordin_glysl:u‘lcd p.'nyi'ng :

lhg said :leltl\:l:illcc "m'_lhcm. The
4 informed (e Dircctor .Gcncml;' DGsE - -
that Finanee Divisiqn had.not Provide budgcl'nllncnliun lor the year 2014.
2015 for the said )\llou‘uncc_‘_. hcnqc. the ‘ )

pPityment of sajg Allowance bhe o
stopped by sub’xhil-ting the computer changes thi-bu;_:h concerne -DDOs. g

:llloc.'ucd'bmlgc( for the sajg Auo.wanc,'c T -
allogated the samc to some ' ,':
:-'(o'pp:igc"o!' the said /\”(ﬁ\':V-’lncc vid .-
letter . dareq 08.08.2014 the  affected c,mpldyécs liled Writ Pctiliovl
No.3,784120M, 335812()1-! ;m.(,lvl 4007/2014 \\I'hicli‘wcrc disj)bscd'_m' by thige. -
Hon'ble Istamabag High Court, 15| |

other organization, Being apgricved ol

abad vide opder ditted l7.()';)'.2'01 Si

Fepresentative of ‘e Petitioacrs -and, there
' -Speaking order, g is expected that the See
inter alia, ake into considcration: <

afler pass a - £
retary shall,
i

) the :n"ﬁd'ﬁwil dated ?'.653.2015 filed by the Sccx:c'(;ir);

Finange, during (he procecdings before this Court; ! _

L) the ."m:l';ilml in some cases the Healy Alloy varice,
" way Mid 1o the tmpioyvecs by ite AGPR pussuant
« e tise approval given hy the CApp;. "'

1
'c) The reqoest minde by apd v behalr o the,
Petitioners that in e circumsances recavedy of’
‘the Health Allowance would  cause immense
o hazdship:. apu ‘ : B o

. . ) : b 1
d) The fact. thar the pelitioners are criployces of:
TG differemt e MIRments  ang enditios nndey the:
AT TR Yilere TepaRments ¢ | e
-9 .

. ]
DS AT I PSR Y

fvase B unal

ratadLn ey




LY,

O N , ,
EE- A -’[‘}? : ' . é 73 e msn(k)(,\nun. ele. wuhMl"..
g PO . | B~
w YA S ) . “wdministrative control ul'CAl)l) and, therelore, the - :
C \-D S o ’ . . entitlement or cligibility  shall be  taken imo .
¥ o ' S . " comsideration in  the  light of status of  cuch .
departmeni or enlity separately.

"
w¥

S. In order to meet - the ends of Jll\llLL. ll would be
"appropriate that. recovery of the Health Allowance alrcady
pnid 1o the cmpleyccs is recovercd after a speaking order hiis

been passed by. the learned Sceretary. It is cxpected that the

. v Sccrctary CADD shall pass a speaking order prcfcrablv within -
- S o . '90d1)<“ . .
.. ’ ’ . . . * ) ' . s x'\'.\'. l‘ NAN

NNN

The Scerctiry CALRD afier hcru::i:_u_:_lhc record .mul‘ alTording the

T opportugity of hearing o the authorized representatives of -the
- © . petitioners (now appellants) .mi;' 14.03.2016 passed the order datct!- e

- 121.03.2016 and declarcd the CA&DD's leiter dated 13.03.2016
C allowing Health /\llow.mu, t the DUSL unpluyw., unlawful, .1g:un..l
the rules, voxd ab initio ind dirccted the- AGl’R lo l‘ccovcr (lu. s.ud

Allowancc from their salancs in casy mshllmcnts. . T B

. h——— e

' 2.': N CIn llus backdrop. thc :\ppcll'\ms filed lhc mstnnl .uppcnls with

thc followmg prayer: -
i “It is, lhcrcfort.. most respeetfully pnycd lhal the

- . ‘sppellant being entitled to Health Allowance being
"covercd under category of HMealth Personnel, the said

‘order  dated’; 21.03.2016 by respondent No.l  may
therefore, be set aside .uul it be declarcd that the action

. : © el respondent Mol in i ithdrawing (he suid & allovang
| .o and rccovery thereof from the -salaries_of appclldnls, is| .

' . malafide, illegal, vielative of principles of locus|

. pocnitentiac, unfair, unjust,” unrcasonablc, nrbxlnr)' :

Tancitul and.capricious, and that arc cntitled to receive

the same,  from the date it has: been w:lhdrawn and

stopped lrom p.lymcnl : oot

N N .
,;_

3. The lcnmcd ‘counscl I'or the appcllants a-gucd tha
2

T F e —

the .4
|

‘appcllanls bcmg chcr'\l govcrmm.nt Scrvants undcr Amclc

" .Constitution ot‘ the lslamlc chubhc of Paknsnn, 1973 and, covered mdc
|

Scction 2 (b) of wal Scrvanls Act, 1973 were entitled ilo all pa 4 :m

allowanccs pruunbud by l"c.dc.r.nl Gow.mmull for its c.mployu.s l' j

No 2(13)11-2/"011 d‘l(cd 06.02. 201" was unambxguous and

cmplovmcnl of Fedéral G overnment in BPS .Sclu..m. but ,dc:-pllc U st

nnnlu..mnn ol the If m.mu. Dx\'lsmn. the appellants were clcprlvul
. . | .
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“fal] umlv:r the :lr.uu'u.. o"lu mh Personnel ¢ vccause health pcmonncl mca

.Samc on '14.03 2013 on-the ground that llu.y were involved in lhc procccs

" AGPR madc provmonal payment o the appcllams, which awas

. prevent the mlcusc of this allm\an..(. by non-cnmlcd personnel

 said benefi ts. In 'Sli]")m'l of his version, the learncd wunsul i'or lhc

appc”nntb referred to the julgments of FST dated 05.10. 2015, 11.01 ”OIG
18,05, 2016 and 14, 12.2010 p.n.scd in AppunL‘ No. 224(1{)C51220l s, 867 ln
72_(R)C8(20!.: 170 10 5 1S7, 1189 (g I‘SI(I\)LS/”OIJ & 381

T 05(R)CS/2016 and prayved for- the same pelicf, The h.nrncd s.oumcl

vchcnicnuy nrgucd that the Fespondent-Finance Division wa S blm\'ml, hot

-and cold in the same breath iis. on the onc hand, it h.xd adsiiticil lhc claum of .
the Pppeliants in p..... 9 ! lm.n paswise Coininents filed i ahe Haene olc
~ Islamabag Migh Court, I:.hmnbad while, on the ather Iandl, they declined .

the same clajm vide mdu‘ s uul 2! 03.2010. e comuulcd that the benefit
. once yranted nnd acted upon h.ul uc.ucd i vested right wlm.h cmnlcl not be - - |

“withdrawn, umlmcmll\'. in \ml:mon of brinciple of natural Justice, The

Jdeamed counsel lor the appellam l.u.lly .ugm.d that lmpugnc(l orders- werd

void ab- :muo. comm-mm -ivlice and’ h:n'm[' no s.lm.hly ol lmv "us )
- wnh(lrn\\-.nl 4 \lupp.q,c. ur .\.llmy mnmmlul o puumhmull whu.h could nol

be awarded without .ldnpl-fnr the ¢ue process of faww. nrovided’ umlcr Illl.

bo\'unmuu Servants (1 --m.y il l):-.uphm.) Rules, 1973, .'.. 3

4. . The appc-tls were rcsm(cd by the rcspondcnlc il W’l§ slategl -

(hnl lhc said allowam'c \\.ls x.u( mlmnsnbk to the appchants as thcy dxd njt ’ .'
‘ t

" a pcrson who hicld a post in .mv nstitute or organization dchvcrmg scrvu:c.:.'-“
~in the healgy scctor and mcludccl in Sc.hcduh.-l It was further submitted tha

lhc Health Allowmcc was n“owcd pmvxs:ona”v lo the appeliants By Uxu‘ .
. /\GPI\ on the -basis of- C/\DD Dmsmn 5 letter dn(cd 06.08. 2012 bug
. sub<cqucntly that Division <c.ntLa rcfcrcncc to the Finance Dlvmon (o ‘Sceck “

its concurrence for admms:b:hl) of Health Allowance which rch cltcd thef

of cducation, lrammg and rc.lnlnm.x(mn of dn.uhl-.d x.lnldrcu .nul pcrsom

witly disabilitics and, lu.ncc. ..nuld nol be dcclnrcd as lu.1l(h pc.reonncl to|.

beeome ‘entitled for the said .lllmv.mcc. The CADD on 13.03. 20!3 m its
Communication o AGPR Cony cwd sanclion of the lh.nllh Allmv.mcc {o

DGSE cmployccs \ulhnu( cnrcPrrcncu of the Finance Division dnd the

subscequently dnmnlmucd .n!u.r \rcnm.umn of" umlicnu.nl in «rrdi_.:r o

submiticd h.\' rcspondcnl Nn 2 health .x”mv'mcc was’ gr.mu.d vith the :

4 so81 57.;u<>cs/zmr.. cnc.}'vu'n M.Ps. \
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'|pprm'.|l of the 1 mm. melcn lluough & summary, :.pc..cmca”y moved for
three Federy) Government HOspuals i.c. Pakistan Instituic of Mc.dxc.ll
Scicnces, J3.G, Polyelinic ang National lastitutc ochhabzhlalmn Mecdicine,
The Ducctor.uc (-uu.ml of Special Eduuumn & Social Wclr.uc, licing an
ulm..umnnl bud) dul( with . the process of cduc.uwn lrammg‘ and
n,lnlulu.mon of dwah,d children and persons wiih dnabxhucs which was
carricd out by a mu.ll-1rof'csuon'ﬂ tcam mcludmg teachers, profcssmnnh
douors adnmu-.u.uur»,. miniscy ml ind supportive / ancillury stafy (hd nut
faﬂ wuhm thc ambit of healtly orgnnn?nuon and could not be dectared as
‘liculth pt.rsonncl' (u yet the said. allowanee, ch'rc..spundcn( No.3 i.c.'
AGPR in jts para\vxsc comments submxucd that the 1dcnlica1,lcascs,lillc¢.l Dr.
Fark.h F.. Lodhx, etc.” vs Sccrclary Finance were: still pending .Bc[orc the
Hon_blc Suprcmc Court of Palusl'm ) '

N ‘Wc. hcm'q the Icaméd counscl for (lic partics and pérused the
‘reeord., ' E ' ' '
6. ‘ ‘ Hu_ h(..lllh .alluw.mcc u]u.ll lo onc bnsxc pay o(‘nmnmg salary

was. granted to (e hc.xl(h ;nmnnml in the employmeni ol lcdc‘ml

) Govunmcn( in Bpy .Schcnu. Witls el from 01,0 2012, It way made

admissiblc 1o non-cli: ncnl cadres. In reply-to & query raised by AGPR vide

letter  No, TM/!S 64’C6”P/1U’b/2011 12/186 dated 12,03, 2012 l.hé

g chulauons ng of the Finance Dnvmon vndu u.o. No.F.2( 13)1(-2/2012- :

172 da(cd 27.03 -2012 fumished’ dt.t' inition of thc healtiy pcrsonm.l by staling

" that ‘health pcrsonncl .mcant a pcrsons who held 2 post in any institute or -

‘organization dclivcrin;_; services in (e health “seetor “anqg . included i
Schcdulc-l but did not incly

de. pcrson who was op dc.pu(ahon lo the
Federa) Govcmmcnl from. any Provmcc or-other aulhonly and who was on
contract, or on work chargcd bnsxs or who was paid from contmgcnc:es
‘The nppcuams are ncither dcpu(auomsls lrom any Provmcc or othcr"
authority nor have becen cngaged on conrr'tct or on work" charged bns:s
Thcy arc also not- being pmd from con(mgt.ncu.s On the contr.lry, lhcy nu.

- civil servants updep section. 2 b) of llu. vaul Servanty Act, 1)73 und urc'

dclivcring.scwiccs to ‘the disabled 'qhildrcn'l persons. The beneficiarjes l

‘ ,iu':pcnanls comprised of Acadcmic nnd Admlms(nuvc Cadrcs, Accordinglg '

to the dcf; inition fumu-:hcd by lhc r‘mancc Division vide their u.o, dnu.d'

'27 .03. 2012 the appellants. are. c.nmlcd to health nllow.umc. In paras-6. & 71
_undcr Facts of parawige Lommcnls filed before thc Hon'blc ls!anyxbadl-!igh ¢
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. lcgally suslmnnbh. ind liable to be sct asxdc.. oy

‘ 7§ ' We would like to makc an cmphasis on lhcjuégmcms ofthe "
h l'nbunal in Appcals No.224(R)CS/"015 and'381 to 405(R)CS/"0|6 da(cd ;o

' 6 56500 s71m)cv'oxr ete. with M, s,

T

. . - 3 : S
Court, Islamabad on l:k:l:.:ll' of Scerclary Finiance DIVISIOII in Writ Petition’
Nb.4007.'2014 it was calcroncnlly adnmu.d lh.u in April; 2014 an(ry ol

. CADD again submitted NIS / lJOs conmmmg a provision ol Rs.100 mlllmn

as HPA “for DGSE for financial yx..u' "Ol le IS lm\ku- DEA refused o
endorse the NIS 7 BOs and l'ort.v.fully deducted n amount o(' Rs.92.542 ..
- million of HPA leaving Rs.7.458 million 'for thc petitioners (now-w .

appellants) i i, 24 cmplo) ces who bclongcd to medical prorcssxon and came .
under the cmcna of. cnmlcmcnl of I Il’/\ as. ;n.r DA (L.ADD) '
undcrslandmg ‘DO Jetter dated 09,05, 2014 was  issucd . by FA's

Organlzauon to AGPR for Stoppage of HPA to non-cntitled cmployccs and -

it was duty of AGPR 1o takec action on the said letter and " decide

cnnllcmcnt It was pr.-lycd that lhc pcnuon wam . .ldmmmr.mw. 1ssuc wulr :

CADD & DGs1:, lhc.rd'un.. the I m.mu. Division be excluded fram the list
-of respondcents. Now- the u-m:mc-. D:vmnn h.u. come up with dnf’l‘crcm

ostand, It s ot .|lfmv¢.d ] .mpmb.llc and reprobate. N() logical ruply has

been submuu.d by the respondents for d\.pnv;nl, the appellants of their -
Icfmmau. nghh. A large number of employees of the I cderal (;ovunmcnl

' similarly placcd. arc gcumg the said .ulvnnm[u:. Why, then, the appellants
be deprived, is not clear from what. has been writlen in the comments before
“the Hon'ble Islamabad Hq,h (.ouu Islamabad and the Federal Scrvice
Tnbunal “This secms to be dlscrunmmory treatment oﬂ'cndmg Article 4 &

25 of the Consmuuan of Islamic chubhc of Pakxs(an, 1973 lurtln.r lht. ,
"~ appellants have bccn dnrcucd bv rcspondent No.l to refund (he. paxd

amount’ which is ngamst the principle of locus pocmlcnlmc bccnusc lhc :
Hon'ble Suprcmc Court of Paklslan has conslslcntly held that the bcm.ﬁ
once gran!cd and acted upon crcatcd a vested . -right. whxch could not be
wuhdrawn umlalcrallv‘ﬁa wol.-mon oF n'ltural JUS(IU-. Iti is an csmbhshcd
law that benefits Fcceived hy a cn-ll \crvnn( cvu: under- eroncous ordu'
passed by the compclcnl autliority wuhnu( :my fault on ‘the p.m o uvnl
sevant could” not  be rgcm’c:cd cvm ir- lhc beneficial- nrclu- \v.ls _
subscquently withdrawn or reetifi u( We are furllﬁul lo take this vu.\v m-

" the light of the judgment of Hog' blc Snprcmc Court of Pakistan rcporlcd in”

PLD 1992 sc :07. chcc. to this extr.-nl, the impugricd orders are nol

toah ’ R .

-
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‘ 4 UN10.2015 and 14, l"”Ulb wherein- the wnuow..s\ u.lalulb lo Ht..xltlL
i Y AHowanee has .:lrudv bees auul\ cd. \\’hc..n conﬁunu.d with the said fact, ,
. t - e £
. / A —h; rcspond}.ma have fajled lo dcn\ the luct. As such, the .xc(mn of thc i
y ‘ " respendents appeary 1o ln. lm.on..lsu.m in the lipht of tic .uorc.mcnuom,d ) ' . .;.’
I A Jjudgments on account of A-".xcl_ 23 of tln. Conslitution wluch guaranlccs
- ] “7”"" rights ,aind cqual pxolccuon of lnw for cvery cmzcn To ensurc -
. »uniformit\' rule of Lona:stuu.y must bc. applicd while consxdc_rmg the case )
’ ul e apypsellnnge,, Ninee (e Plowi®lale Alu A Cors vl ll ||||l;'lnull In the i .
cn;-. reported as 1996 SCMR HbS ‘has nhcmly lu.ld that “rule. of ;,ood e :
© BOvVermaney d\.m.md.s thui the bo.m.['ns ot the suid du.mon be u\luldbgl to - !
oL . other ciyijl servints .lku whu m.ly not’ lu. p.u’ln.:. lo the ll(l;,mmn mbl(.-ld of/ I
. _ uompcllmg them 10 approach thc. Tnbpn.xl or any o(hu legal forum. I-lcpcc. o i .
v e the claim of the appcllams is rcq'.m'cd to bc dccxdcd on-the same analogy / ok o,
: prmcnplc as framed in thc cascs of Dr. F arrukh anz Lodhi and othcrs by the ™ ) . oy i
‘Tribunal vide its judgment dnlcd 05 10:2015, 11.01.2016 and 14.12. 201p RS
s ' I K s
: . . -~ F oregoing, m vicw and lollowmg the rule of consistency, thc 5 R [
- impugned orders diited "l 03.2016 .:ml 25.03.2016 ure set aside uh i e
& _ ¥ | A ps
' dln.cnon to the respondents to continu¢ the Health Allowarice uln.ndy ; \” f
) l.x.mu.d W e appellants sinee 2012, .uul to refund all duhu,uon m.xdc in i '. 4;.
S ' complianee \\'uh the impugndid uulu'\ wnluu u period ul uine numlh hnm .
H . o H
the date the u-p\ vl this uul,-num is u.-u.nvnl i their ulln.c. .\unu. the main | 1
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Pi'g"g' ent: |

*  Ghulam Mustafa ete.
. Mulchtar Ahmed ete,
p— el

el

L . Muhamméad, Mushtaq ete.
’j‘é@ STED Qeri Mubammad Almas ete.

‘Rigz, Akhtar ete.”
! Coun Assoclate

1t

b

“Meeha Asadietel.’. .
Muhammad Qayyam ete. .
‘Rubiria Mahmood-Awan ste.
Muhammad Khushal Khan ctc
Mussarat Bibi-ete.

- Syed Zameer Hmdcr R;zvn ete.
Lia.qatAH ‘eté. | .

- Supreme Court of. PﬂKN‘A‘Kuha‘mmad Anf etc.

lslamabad * Wasesm Huazain ctc.

Khalid Pervez etg:”
Muhamme.d Nazir nyam ctc. 2
- "Abdul Mea‘ecd ates
Muhammad ﬁsﬁm{ ete.

+ Nacema-Bushra Mahk ete, . JERTIEE

Muhammad ‘Ghulam D;urmni ‘ete.

i CANBET/1T)

(in C/A1648/2017} .
(in C.A.1649/2017)

. (in'C.A.1650/ 17)

(in C.A.1651/2017}
(in C.A.1652/2017)

. {in C.A1653/17)

{in C.A. 1654/2017)
{in C.A.1655/2017)
(in C.A.1656/17)

(in C.A. 1657/2017)
(in C.A.1658/2017)

-4 (in C.A2659/.17)
C(in CA 1660/2017) ‘

(i C.A,1661/2017)

- (inC.A1662/17)

* (s CA, 1663/2017)

. (in CAT664/2017)
{in CA 1665/ 17y -

i YL MR. JUSTICE MIAN SAQIB NISAR, '
A . 1”100
3 . o " MR. JUSTICE_ UMAR A'm BANDIAL
: LR N
[ ';1,';5 om zoz'r,
; 1 2016 AN ])c.,:.
i N . L1 t : )
‘| : {on &ypul»(mm:‘ c ud kht a.unrmbw 1 mmo,os.t .20
R ': . . N ‘ . ‘0'1:,.1:;:- 'ty ‘n.’( ;”‘ “::g:s - 57’:51'5% o 703,!91 Nl:l Ql&?é'?:‘;l‘g?;‘;:‘lmsﬂa? 1'3!05.!:‘."\‘!‘)1:)?
. ko : ;:uomw:.ammsn A3 -sswam-asmcs‘um 865 013‘(?;?;3.3}’.3'3;273?&»,.5
i { . o
SR Federation of Paklstan throug’h Sccrctary Capxtal Admqutmnon
S : . and Development Dmamn, .
S ’ oot Islamahad &tc. S - Appell'ml(a[
R U O BT (in all cases)
N L , oS wm.s‘vs ,
; ‘ Nusrat Tahir c:cf . (m A, 1631 /2017)
L . “o Miraj Gul ete. S s . {in C.A.1632/17)
RS . Ejaz Ahmed and others . {in C.A:1633/2Q17) ~
; . | ¢ Firdous Begumeete.. .. , “{in C.A. 1634/2017)
- i l , Robina Qureshi ete. - '{'n C.A.1635/17).
. ! .o Muhammad. Arshad etc. = © {in C.A.163672017}
: i Shal}bazAkht&r Khalidete.. (mC A;1637/2017) - |
- . . Muhammad:Tougeer. Ikx'am c.:to 0o, 1638/2007)
N  pftept ADmed ¥, : {ih C:A.1639/2017)
' D . Taimoor Imran, Ali.Khan ctc. B {inC.A. 1640/2017)
R _.'% .. Mithammad Jabbar Khan ete,” - i C.A.1641/17).
o . Shahid Iqbai etc. - . “in CIA.1642/2017) .
; ) Muhammad Anwar etc, . [#51°C.A:1643/2017)}
AR ‘Naliced Kauser etc. - (it C.A. 1644 /17)
" Igbal ur Rachid cté: (i C.A.1645/2017),
(i C.A.1646/2017) -



' - Muhammad Anwar ur-Rahman etc. {in C:A/1679/2017)".

© cAdL A OrIOILETG, ¢
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. e o —— e it et s ae ek cw e

-

Mumtaz H'uns;un eta,’
‘Manzoor Ahmed etc, .

" Wohsin Tanvir etc. ]
. Jabbar Husssin etes ™

Syed Manzar Hussain Gardezretc
Muhammad Saleem ICunber ete.
Abid Hussain ete. - S
Nawabzada etc.

Muhaunmad Azeem-K.han ete,
Attaullah etc. i
Syed Nazir Hussain Sha.h etc..
Muhammad Amir ete.

Mrs. Mehmood Farzana

Rufi ete. -

" Mumtaz Khan ete.
" Mrs. Rehana Ghaffar wte. * -

A%ad Khan ete.

.. Bhazia Bihi etc.

Imran etc.

Zahid Mehmood etc.

Zafeer Ahmed etc.

Arslan Igbal ete.

Mrs. Syeda Khatoon etc. .
Miss Zubaida Khatoon etc, -
Mrs, Farida Rafi etc.

Badar Munir Badar ete.
Azhar Mehmood etc. .
Muhammad Daud etc.

-Shalfiq etc.

Javaid Rauf ete.

" .Ch. Amjad Ali etc,

!{1’ .
AN
WA ocuu

ou
sarme Coult ot pak!
teup (mes\amnbad

. Miss Shahida. Paﬁcqn ctc

Liaqat Ali ete.

Althatar ete. .

Shaukat Jan etc,

Abgdul Karim etc,

Mubarilc Ali:Satti-eéta.. .~ .
Mra. Safia Kalboro ete, i, ~ '

_.Mrs. Sahleha Nasreen &té.
' Miss Shezia Nazir etc. :

Abdul Raghid Shah etc,

Mumtaz Gill ete. A
Muhammad Farhan cte, .

Alludin ete. ,

M. Sohail Khan etc.

" yeda Sadaf Ali etc.
M. Anwar etc. o

\

Mrs. Shamim Abid ete, .. ;e

Mrsa. Rahat Sultana etc. - RN
W Maqséod ete.
‘wrs, Sumira Yasmbcn S
Shahid M Kharrétt.

‘Miss Shazia Bibi ete.

Mra. Ruld'l-e-m'ze.] c1.c‘

M. Amir ete.
Mrs. Sumera AziZ etc.: 7

anc A1704/17).

' (in C.AATRL,
(m C.A.1722

ll’

(m E.a 1666/20:17)
- (in C.A,1667/2017) .
(m C.A; 1668717). . PR S .
(in C.A.1669/2017). . . . . S
(in €.A:T67072017) 0 L h L .
(inems-ru/m; SR e
" {in C.A1672/2017)" : '
{in QA 1673/2017)
{in CA.1674/ 17) - e e e L .
{in C:A.2675/2017) - . . o ) S

(n CAI6T6/2017) - ... o

(in' C.A.1677717)
{in C.A, 1678/2017)

(in C:A1680/17) . -
- {in C.A/168172017) -
(in-C.A.1682/2017).
(in ¢.A.1683/17)

az e

(in C.A. 1684/2017) ' '4 Set e
{in C;A.1685/2017). Coe
(in C.A.1686/17)

- (in C:A.1687/2017) . ‘ s : o
(mCA~1688/’7017) SRR - 4

o T e

. {in C.A:1689/17).

{in'C.A. 1590/2017I
(in C.ATEY/2017) .
fn C.A1692/17) 0 ..k

(i C:A1E937/2017) .
(in C:A.1694/2Q17). .
_-{in C.A.1695/17) -

{in C.A:1696/2017)
(in C.A: 1697/ ¢
“(in C.A.1688417). i

(in C.A, 1699/2017) e
T (inC. A.170072017) : :
(m CA.XTOL/1T)

1 QAL T0R/2017)

(ingC.A.1705/2017)..
(i C.A.1706/2017)
{inn C.A. 707 17).
“(in C.A.170 /2017) ) T
(n C.A\1209/2017). ° . ..
i C.AATIONY): o -

_ (in C.A. 1‘71,1/20 1‘7;
. (nCik.1712/2017)

" 71341 .
{in C.A, 1:714/2017 ]
(inCik: 17152017y
(m C.A.1716/17).

- {inC. A. 1717;20175;; .

12017)¢

17)
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. Asif Ah and othcrs-‘:.. o
: . Yajid Bashir ete. . e
Mra, Semind Zafar:ete. -

"+ \rs. Qamar Zahra etc.
-a§habbir Nawez etc: -

"ﬁMuhamInéd Bukhsh others .

" Mrs, Najma Khanbm:etc. -

Mra. Maki-e-Naz Israr G othérs = -

‘Zuhaida, Khanum- ctc.
Mrs. Shabana Latif-ete.
Mrs. Zahida Naheed £te.

Miss Lala Rukh Qurshi ete.

Mrs. Ra.hcela.Ambzee'nﬁ._etc..

v

.

{in C.A.nzs./:zo'm) ,
(in C.A.1724/2017)
‘(in C.A.1725/17)
(in. C.A.1736/2017)
‘. lin C.A.1727/2017) .
{in C.AL728/1T)
(in C.A.1726/2017)
Uit CuA. 1730/2017)
Y "\ (I C.A.1731/17)
" {{n'CiA.1732/2017).
(i C.A.1783/2017)
(0 C.ALT341T)
- fin C.A,1735/2017)
7 (in C.ALT36/2017)
{in C.A,1737/17)

- Mrs. :s_ijax‘-neunNisA-h,nct.othc‘-rsf‘ 7 (in.C:A.1738/2017Y

Ms, Farzana Maspod eic:.
_ Mrs. Kanecz Rubab. etc.

- Mrs.-Asia Bashid etg.

uars, Tayyaba Qaisercte.. - '
Mis. Naureen 1qbal.and others: .
o~ Mrs. SHahbana-Kausaf ete, L

- 'PahitaYasrdeeri Aya.etc. -
L Tauqeer Ahmad and others
" Ipayat Ullah etc. ’

Muhammed 1drees Qasmar et

- Syed-Arif Hiissain Shah etc..
. Parveen Akhtar-ete. ’
e 'Mlih'a.mmad‘»’Ydueai‘. eted,
Nasreen Anjurn Aye: etc.
‘Muhammad Ishaq gte: -
. Azhar Mahniood £t

-, Abdul Ghafoor ete.. .

. Muhammad Sayyad. ‘ate. -

s

. QulShad ete..~
Josheph Rafigq ‘etc. .
Scha'S‘aLdaEAliietp._ k SO

. Mrs, Mehnaz Ajmal ete. -

- Javed Iqbal etc. - :
“Mrss Rizwana Shatiid -cte.
Muhammad Ajmal ete.. -
Iqtider Husgaitr eté. -

. " Tahir Mechmood'ete.

" pdnan Baierete. -
“v Pervaiz Nadeem efc.
- asif Yp.unas*ex;c'.’\,, L
. Muhammed Younas etc.
th-am,es.'MEsk;id~-ct§:,‘
™ fihammed Agtam ¢te. -
Shoukat Mashidete. .
C Ms?‘_!a,_smin-’l‘gﬁractm

. Muhammed Aslam- etc. -

" ptgs, Rubind Anjur 6t¢.
TR .

¥

fin C.A. 1739/2017)

- {fh C.ALI740/17)
| Ms. Raheela Haider-dnd others

. -fin C.A.1741/2017)
..~ i(inG.A.1742/2017) .
“lin C.A.1743/17)
(in C.A.1744/2017)
-tin C.A.1745/2017). .
(in C.A.1796/17} -
{in C.A.1747/2017)
. ~(in C.A.1748/2017)
fin C.A.1749/17)

. (m©.A1750/2017)
i C.A1751/2017)
(in C.A,1782/17)

- {in CA.1753/2017)
{in C:A.1754/2017}
<fin C.AL7S5/17
{in C.A,1756/2017}
in C.A.1757/2017)

" Muhammad Saleem-Khan ote. {in C.A.1758/17)

i fin C.A.L759/201T)
o (invc,og,lf(ao/zmn
(in,C;P{.l_'/e'l/17)

O lin CALTEZ/2MTY T
 [inCAL763/2017) "

lin €.ALTEA/1T)
- (in C.A.I765/2017)

fp. (i CALT 66/2017)

Tel )

} ' in.CA 1767/17T)
. (in‘C.-A.1768/201<7) -
o (n C.A.1769/2017}
{in C.ALTTO/LT -
(in‘C.A.1'771/201'I)
{in C.A1772/20YT) .
Ain .C-.A.1<~773/ 17y
firs C.A, 1774/2017)
N C.!\.1775/’,’.01’!’\
{in C.A.LTT76/17)
in A, 17772037}
Sin LA 1TTBI 2017
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‘Waris Malil etc.

Ms. Nazming etc.. ... -

" Ms: Tasneem Fatitoa ete: - .
Muhammad Nnvced Ani' Khan'

etc.
Miss Maz Tahir ete.

" "-Syed Sultan Shah c(.d:., Lo
" Mirs. Shagufte Bibi .

Chawar Idrees ete.,
nra. Naila Iqbel etc.
Amjad Badshah etc. .

Imren Anwar etc,.
Amjad Sohail ete. -

* Asif Mashid etc,
. Mrs. Nuerat Dastagir ete. .

Mukhtar Akumed etc. .
Basharat Masih ete, . -
Ali Rehman ete!

Munir Ahmed etc,
Muhammad Zardad ete.

- Syed Ashtal Ali etc. .,

mre.-Kausar Ayub ctc .
"Malile Waheed Shahzad e(.c
. Ashraf Mashid étc.

Muhsammad Ajnial-etel’
Mrs.-Shaista Mianazir etc.
Mumtaz Hussein ete.

- Mre. Saima Noreen etc.

Razzag Ahmed ete.
yviahammad Ayub ete.
Ejaz Ahmed ete.

Shah Muhamrmad Afza} etc. "

mubammed Javed ete.

. muhammad Asif ete.
. Muhammad Kha.hq ete. -

WNofisa Hanif étc. L
Qari Zahid Mehmoo& ew.
Asif-Amiin ete.

Mrs: veronica etc,

Qarl Mithammad Szddique etc.

&/eda Seima Nasir ete. -

" :Mrs. Huma Wasgeem ctc

Wahccd ur Rehiman ete. -

s, Saima Parveen éte, - ..
Ghulam Rasocol'and others

Tariq Khan ctc.:

Muzaffar Huasain Rathore #tc’
Ms. Shahena Shahidete. . - .-

Muhummad Khan-ete..
Basharat Ali ete.

v Sourt of PAMSWR o1 Tanveer ote,

islzmabad

Shabbir Ahmed ete.
Mrs. Shaminm Akhtar ete.
Tanveer Ahmed ete,
S.M. Siraj ete.

Zahid Michmood ete.
Mrs: Nadia Noreen ete.

“rfin C.AZTT90/2017

{ln CIA. 1780}’201”‘

(inC. A.1781/2017)

. f{in’ c A 178”/ 17)'

(in C.A.1783£2017)-
{in C.A. 1784;2017;

* {in C.A. 1785/ ¥4y

Ain C.A.l786/2017)
iin C.A.1787/2017)
{in C.A.1788/17) -

(in-C.A.178972017)

{in C.A:1791/ 17}
iy CA, 1792/2017)
(in C.A.1793/2017) .

" (in C.A794/1T) .

{in'C.A. 1795/2017)
{in C.A.1796/2017)"
(in C.A.1797/17)
{in C.A.1798/2017)
{in C A.1799/9017)
{in C.A.1800/17) "

- {in C.A.1801/2017)

(i C.A.1802/2017]
- {in'C.A.18037 17 -

{in C.A. 1804/2017}
fin C.A.1805/2017) -

_in C.A.1806717)

(in C.A. 18072017}

{in C.A. 1808/?017)
“(in C.A.1809/17) -

{in. C.A.18Y0/201 7).

"{in C.A.1811/2017)

(in C.A.1812/17)
{in' C.A.1813/2017)
{in C. A.1814/2017)

: (m CRAIBLY/LT), -
sin CA 1816)‘20?1’ 3
{in C.A.1817]2017)

(in Cu A.1818/17)"

.
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{ii C. A.1819/”017) e

(in' C.A.1820/2017).
{in C. A.1821/17)

R CA1822{2011)
© - in C.A.1823/17)

. (in C.A. 1824-/2017)

(inCA. 18’75/2017)

fin C.A. 1826/ 17)"
(in C,A. 1827720 17)
{in CiA! 1828/2017)

" lin C.A.I829/17)

(in C.A.1830/2017 -

4_(mCA.18¢$1/2017)
. {in C.A. 1832/17)
- (inCiA. 1833/2017}
R lmC ]
. (m C.A. 1835/17)
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.'.Shahzad Nasu' etc.

Miss Rubina: Ageel ctc
Irfan Alrmted ete. . y
Kaldsar Afza ete.. . . -
Atif Rashid etc:

Mat. Shamim’ Akhtar ete.
Babar Mchmodd eﬁ..
Ihsan Ahmed ‘ete, - - & -

Mrs. Na.ghmana Jabcen etc
Qari Muhammad Abbas étc.

Noureen Kazmi ete, |
Sajid Masih étc, -
Mrs, Uzma Khatoon ctc,“

Abdul Manan eté.. S
‘Hardon Rasheed e c.

Sajid Mehmood eté. .

. Zeeghan ur Rehman ctc. .
‘Muhammad Saleh:¢ etc..

8aid Rehiman etc, . :
Muhammad Ashraf etc

' Guftar Ahmed ete. . -

Shahid Rauf eté,. -
Farrilh Saleem.etc; .

- Muhammad Itfan ete.

Muhammad. Iqbel etg. -

" Zie- Ullah Asad " etc, - ‘

Falahat Shahid ete..

Mrs. Asghari Bano etc.
Zia Afzal ete, -~ -
Muhammind Rafagatiete:

- Rafig Masih etc,,

Javed Igbal ete. .

| "Muhammead Yameen.ete.
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P Muhammad Atthue ur Rehman . ‘ é __ T ‘
- ete. - , (1nCA811/2016) : S l P
< ...Respondents(s)‘ | | '
For the Appellant( ) Mr. 'Sajid llyas Bhatt;’., DAG - B ,l e L 1 4 '
(in all cases) . . -Syed Rifagat Hussain Shah, AOR - D I E
' ' Ms. Saadia Kanwal, $.0 Fin. , " a 1
Mr. Abid Hussain Channa, S.0 Fin. 3 I
Mr. Sajid Javed, Asstt, Legal Fin. , i
Mr. Abdul Razzag, AAO MEG - 1; :
' Rawalp1nd1 R i
B For the Resvponden't('s)l' -In-person ;
' . ' i
For the Respondent( ) Mr Muhammad llyao Lodhi, ASC L’
nCARIGIS ‘ .Mahk Itaat Hussain Avvan, AbC 1
Amicus Curiae: . Mr. Muhammad Makhdoom Ah o . : '
o ‘ Khan, Sr. ASC : S
7 . Mr. Sﬂcandar Bashir Mohmand ASC ;
' Dateof Hearing ~ 17:01.2018.
JUDGMENT R SR T
. ' : UMAR ATA BANDIAL J— By leave of -this Cou1t S ﬂ[
granted on 23.02.2016, 0142016 and 12.12. 2017 in the
R B
- several connected appeale before us, the appellant Federal : : l l
Government challenges the Judgments delivered on common' :'
questtons of fact and law by the learned Fecleral Serv1ce Tr1bunal
on 05.10. 2015, 11.01.2016 and 18. 07.2017. The Judgments Sl
1mpugned in the connected appeals declare the xespondenl | |
"% cmployees of d1fferent mstxtuhons functlomng under the ’
Dlrcctorate General of Spec1al Educaﬂon (“DGSE”) to be entitled S L ‘
to payment of Health Allowance grantecl by the Federal ;
Government vide . its Offlce Memoranda dated 04 02. 2012 and
- 06.2.2012. These Memoranda are issued by the Fmance Dlvmon
V(Regulation's Wing) Government of Pak.ls’ran pursuant to' ‘
/ L approval granted by the Pr1me Mlmster under the . I2ules “of - A
, ;
, Y//}'é/ : Business, . "1973. It would be useful to reploduce the two i




SN memoranda contammg the terms and condmons for the grant of - J
S © Health Allowa_nce to ehglblc persons: L . o ' S ;

“Gevernment of Palqstan )
. o . 3 Finance Division . c o B
- : . - (Regulations Wing) : o

: ' : - F.No.2(13)R-2/2011 - Islamabad, the 04ui Feb 2012_

QF ICE MEM’ORANDUM

Subject: : GRANT OF ADHOC ALLOWANCE EQUAL TO_
"ONE BASIC PAY AT THE INITIAL OF THE -
* SCALE TO THE HEALTH PERSONNEL IN 3PS
SCHEME

The undermgned s ch.rectecl to say that the
Ordinance No.V1 of 2011 that sanctioned the Career Structure for
g - Health Personnel Scheme (CSHP} has lapsed on 26.12.2011.
e Accordirigly, CSHP is no longer in the field and all-health personnel -
compensate health personnel for the loss of benefits sought under . .
_CSHP while preserving. their status as Civil Servants, it Has been . . . i
decided by the Federal Government to grant'adhoc allowance equal | . ) i
_ to one basic pay at the initial of the scale to the health personnel’ . o
in' the employment of Federal Govemmcnt, in' BPS scheme, with -
effect from.1st January, 2012. This will- be in addition to t_helr
- ‘existing pay/aflowances in BPS Scheme ' .

R S

PNt S et A

2 ) This. Dmsxon s OM No. 2(13)R~2/2011 698 dated 17U1
November, 2011 may be treated as withdrawn'w.e.f, 26.12.2011.

Sd/=-" - 5
(M. Munir Sadiq) e i
Depulty Secretary (R-I)” o T

“Government of Pakistan,

. Finance Division ‘ e S . -

(chulatlons Wing)

F.No. 2(13)R-2/2011 777 . Islamabad the Oﬁlh February 20t2 '

OFFICE MEMORANDUM

Subject:  GRANT OF ADHOC ALLOWANCE. EQUAL TO ONE
. © .. BASIC PAY OF RUNNING SALARY TO THE HEALTH :
- PERSONNEL IN BPS SCHEME. . :

. In continuation . of Fmance, Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to grant benefit.of one basic pay of runmng . )
salary as Health Allowance to the. health personnel in. the - : !
employment of Federal Government, in BPS scheme, with effect - . :
*from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to

v

continue. S . P , L ]
sd/-- -
(Manzoor Ali Khan) L ) . )
Sr. Jomt Secretary (Regulatlons)” h : : : f'
(emphdsis supplied) ' : ‘
2. Learned Deputy Attorney General has contended - _ i

that the'Health Allowanc'e granted by the Federal’Gove_rnment is

availa‘nle to health pers.onnel in the employment of the Federal__ .

/ ' Government in the BPS scheme at three_hospitéls "established' in
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have consequently reverted to the BPS scheme. Tn. order to . . K .' I
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'Rs.50,000 per month to the pastgraduate remdentu and Rs.24,000 " ‘ o .
per month for House- Ofﬁcers respectlvely w.ef 1.7.2011 will | .. . ) ! -
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) v Islarnabad namely, Pa.krstan Institute of Med1cal Sc1ences.

(“PIMS”), Federal Govemment Polychrnc (“FGP”) and Natlonal

Instltutron of Rehab:htatron Med1c1nes (“NIRM”) The employees

- . the Career Structule for- Health Personnel Scheme OrdmanCe '

‘ "2011 (“Ordlnance”) lapsed on 26 1. 2011 The Hea_lth Allowance .

~at these hospltals do not have a career structure in place after '

was accordmgly granted by the. Federal Covernment asa form of .

04.2.2012 and 0622012 reproduced above that the Health

-'Allovvance is granted to “health personnel” However, the

composmon of Lhe catcgory of employees that a_te e11g1ble for the

: oenef t. has not been prov1ded therein. The respondents Who are

"compensatlon It 1s clea_r from the two memoranda dated o

several hundred 1n number are unrepresented by counsel In" -

view of the fact that a large number of employees are affected by:' ‘

the mstant controversy,' the Court has sought ass1stance from . -

M1 Muhammad Makhdoom Ali Khan Sr ASC and Mr. Slkandar:'-

Bashlr Mohmand ASC as am1cus cunae m the matter

Mr. S1l{anda1 Bashlr Mohmand ‘ASC made able submlssmns

before the Court that hrghhghted 1mpor1 ant facts and._

documents' on v_record' ‘which sunphﬁed the controversy’

appr ecrably

,v3l L It transplres that an Ofﬁce Memorandum dated

.27 03.2012 by the Flnance D1v1s1on (Regula‘uons Wing)- clarlﬁes

‘ that the term “health. personnel” used 1n the ‘above mentloned '

memoranda bears the meanmg glven to. that expressmn m'

Sechon Q(b) of the. Ordmance ThlS deﬁnltlon refers 'to the‘ o

B - service prov1ders who qual1fy as health personnel A perusal of

Schedule-! _shows that -five categones of sefvice vprovrders are
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' .contents of Schedule-l to thc Ordmance Whlch spec1f1es the '
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(‘lassrﬁed as health personnel 'namely Doctors Alheld Nurses, -
Pararnedlcs and Support The servlces spec1f1ed under the.-
categones ‘of Param-edms--,and_ ,-Sup‘port. mclude ‘Teache.rs, .
' Audiovisu_al Qperators, T echnic'ians, Librarians,‘et"c.' g

4. " The administrative 'Ministry for . the health-

' 1nst1tut10ns of the Feder'tl Government at Islamabad 1s the

Mm1stry of Cap1tal Admlrustratlon and Development D1v1s1on"

(“CADD”) is an admltted fact that v1de order dated

13 03 2013 the M1n1stry of CADD granted the health Allowance

i to the - employees of the DGSE and its alhed spec1al educatlon'

centers/ 1nst1tut10ns~1n’clud1ng Nat10nal ’I‘.rust for 'the D1sabled

(“NTD”) and the Natlonal Counc1l for Rehab1htat10n of D1sabled o
| ‘Persons (“NCRDP”) vv'The . respondents  were . thereby»‘ '—
i acknowledged as benef1c1aries- of the."sa,id grant and were pald‘

the Health 'AllOwance w1th effect l“rom oi.i-.zdiz untill :

X 27 10. 20 14, When the Flnance D1v1s1on mfonned the Accountant

o General Paklstan Revenue (“AGPR”) that only health personnel'

N workmg in Federal Government hosp1tals and _clinics ‘were

quallﬁed to 1‘€C61V6 the ~Health Allowance The AGPR. :

'correspondmgly 1nstructed the DG%E to stop payment of the

' dispute‘to the Secretary"CADD 'vforv passing'=a .speaking order -

said allowance to 1ts employees as no budget allocatlon for the

sa1d ernolument had been made in the ﬁnanc1al year 2014 lS

S: o " The d15cont1nuatlon of thClI‘ Health Allowance was.

taken: to the Isla_mabad High Court by some of tl'-e respondents -

Vide order dated 17.9..2(,)15‘_thelea.rned,H1gh Court referred the_‘.

thereon, , and 1l then restramed recovery of past payments of -

the Health Allovvance from the affected employees of DGSE and'

alhe_d'_centers. ‘The Secretary ~CADD heard the_“part;es and by o
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order: dated 21.3.2016 rejected the .entitlement Cof the

respondents to rece1ve the saud allowance The pnnc1pal ground' '
of his de01s1on is that employees of the DGQE were engaged in
the plocess of educatmn trammg and rehab1htat10n of disabled - .

g'_chlldren and therefore d1d not fall within the amb1t of a health
orgamzatmn The respondents successfully challenged the saud _
order before the learned Federal Serv1ce Tnbunal vvh1ch has, -
inter alia, by the 1mpugned _]udgment dated 18 07 2017 cleclared'- "

that the .-respondents are _en‘tltled to. the' grant' of ‘,Health

Allowance. ' | o

6. - : Learned Deputy .'Attornev General‘.has contended

that after the lapse of the Ordinance'that had provided a career

structure for the doctors nurses and paramedlcs Workmg in
- PIMS, FGP and NIRM, the Health Allowance was granted by the _

I‘ederal Government as compensatxon to the seud health{‘

[

personnel. He was however unable' -_to. shovv ~anv"r i '

contemporaneous dlrectlon issued by the Mlmstry of CADD or

the Mm1stry of F‘lnance that restncted the grant of the. Health

A~ Allowande to the cla1med employees of the three hosp1tals

spec1ﬁed by him. As already noted above the deﬁmtmn of health -
personnel <prov1ded in the Mmlstry of Flnance OfflCC'_ '
Memorandum dated 27 3 2012 is- wide in scope ‘and therefore.

unhelpful to h1s plea. -

7.' We have examined. -'the' de’ﬁnition".of‘ “health

' pe'rsonnel” adopted by sa1d memorandum dated 27 3. 20 12 from’ ;

Sectmn 2( ) of the Ordmance Wh1ch is to the followmg effect

“b) "health personnel” means 8 person who holds a post int any
" institute or orgamzatmn delwer;ng services in the heaith
sector and included i.n Seheduleél but does not include: _

i) -a person who 1s on deputation to the Federal ‘

s Government from any Province or other authon*y,
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cha1 ged basis or who is p..ud from contmgen cies.” .

R g . ' ) n) a person who is employed on conftract, or ori. Work : g /

8. It is noted that the foregomg deﬁmtron of health

1.3

- personnel covers persons holdmg posts in any 1nst1tute or . ;

‘ 0rgan1zat10n Who are dehvc nng serv1<*es in the health sector that

Pt e e G

ERTRICCRNIE:

are 1ncluded in Schedulel to the Ordmance Lea.rned Deputy S ,

. Attorney General was- unable to dlstmguush the respondents,

who are employees of the DGSE and alhed 1nst1tut1ons/ centers o DR i

el

e NCRDP and NTD ~from the paramedlc and support staff- P

pos1t10ns that quahfy as health personnel accordmg to IR o

Schedule-I to the Ordmance It is not- demed by the appellant,' L i
Lo o - i

that educa’aon treumng and rehablhtatlon of d1sabled person, A ' i

are services provxded in the health sector. These serv1ces fall

within the terrns of Schedule I-to. the Ordmance and therefore

} ,the plomders thereof quahfy as health personnel.

“9. ,Accordmgly, not only do the respondents fall within

the category of persons who dre, in terms of Finance Division

' l\/lemoranda dated 06.2. 2012 and 27 3.2012, ehgtble for grant of

tie Health Allowance but -their entltlement has- 1n fact been " ', E . ‘ E

) adm1tted by -both the M1mstry of CADD and M1n1stry of Fmance

In this respect the. aforementioned letter dated 13.3.20.1'3 issued

s by the M1mstry of CADD is. referred Also the aff1dav1t of. the

Secretary Finance, Government -of Pakistan filed - in the

O P

: Islamabad ngh Court pursuant to that Courts order dated:

: 20 3. 2015 passed in, Wnt Pet1t10n No 4007 of 2014 spec1ﬂcally
1ecords that the proposal approved by the ane Muuster v1de '
Summa_ty dated 25. 1 2012 did not restrict adm1551b1.1ty of thel

Health Allowance to the personnel of the three hosp1tals.

- ﬂW/g/ (idéntified by thellearned DAG) For that reason the Fmance ’
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' D1v1s1on Memoranda dated 04. 2 2012 and 6. 2 2012 made the
allowance avaﬂable to all health personnel employed by the

' Federal Government in the BPS Scheme

10. - . _As’ a result the sald allowance was pa.td to ‘the

health personnel of the DGSE and its alhed 1nst1tut1ons until

27. 10 20 14 -when the F1nance D1v1s1on mstructed the AGPR to

’Govermnent hosp1tals and chmcs Th1s 1nstruct10n represents .

~

rnerelv a change of . op1n10n wh1ch 1s not occas1oned by an.

amendment in the terms of ehg1b1hty for the Health Allowance

‘ Therefore as the Memoranda dated 04 2 2012 06 2. 2012 and

27 3. 2012 1ssued by the Fmance D1v1s1on, Government of

Pakistan Stl.ll hold ‘the ﬁeld in the1r ongmal terms, there is no

mcrxt 1n the Ob_]eCthl‘l by the learned DAG to the entnlement of .

the respondents to claum and rece1ve the Health Allowance

11. -~ Asa secondary and also tenuous argument learned

, Deputy Attorney General contended that the He alth Allowance is

granted under executlve fiat . w1thout any statutory backmg

) therefore the same can be vmthdrawn by the Federal Government

. at any tlme That is clearly a ﬂawed content10n It is adrmtted
| that grant of:the Health AHOWance and the terms of ehg1b111ty to
" receive the same were determmed by the competent authonty, .
' Mrmstry of Fmance in accor dance w1th Rules of Busmess of the
. Federal‘ Government The or1g1nal- terms 01 the sa1d lawful grant
| still hold the ﬁeld These were: acted upon - a.nd payment of the .
| Hcalth Allowance to the respondents has’ conierred ‘a vested .

‘ nght upon, them In such c1rcumstances, the executzve is barred

by the rule of locus poenztentlae from umlaterally rescmdmg and

retnevmg the beneﬁt avalled by 1ts rer1p1ents Reference is. made .

26

confine the grant of the allowance to employees of Federal g
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. \,/’ R to Pakxstan, throu,qh the Secretarv, M1n1stry of Fmance vs. . :
1_3 _ _ - .Muhammad H1mayatull.1h Farukh1 (PLD 1969 SC 407) "a.nd .
o The. Engmeer-m Chxef Branch VS. Jalaluddln .(PLD :1992 SC

, 207); Therefore vvithout a change of "the terms of eli’gibility for
. the Health Allbwance eveti. the.’prospectivve' exclusion.-of the '
1<,spondents from recelpt of the beneﬁt shall constltute arb1trary
-, and unlawful actlon . |
12. In the c1rcumstances we do rlo‘r find an}y error or- T
defect in the 1mpugned Judgments of the learned Federal Servme.. :

Tnbuna.l dated- 05.10.201,5 , 11.1.2.016' and 18.7.-2017;.

'(‘onsequently, these appeals are dlsrmssed and the entltlement

of employees of the DGSE alhed mst1tut1ons/centers, NCRDP

_and * NTD to recex_ve the Health Allowance is ,a.fﬁrmed.

. Sd / - Mtan Saqzb Nmar C’J |
Sd/ - Unvar: Ata, Bandzal g
. Sd/ - I_yy\z..yl{fl;l_qu, " 4 .

o CEﬂified to be _Trééfcb'lﬂ’ . .

t appro'ved for reporting.

o A. L )- ) . ‘

CR KO g/ 2 g/ 20> Civil/Criminal. ;
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& /‘\a‘é*;, ESTABLISHMENT AND ADMN: DEPARTMENT w

:&Sﬁgj _ { CABINET WING )

s T L No.SOC{E&AD)9-24/2019

. G Dated Peshawar the 28t October , 2019 Pl

n' .._...-.u.,_,q‘. . . -.o’...-r—- D A ———— — 2 o B
The Secretary to Oovt. of Khyber Pakhtunkhwa 22 ~ '
Zakat, Ushr, Social Welfare, Special Education & Women - ?
Department. '

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET
DATED 22.10.2019. o :

Dear Str! ‘ .
. | am directed to forward herewith the following decision of the
meeting QF Provineial Cabinet held on 22.10.2019 ander the chairmanship of
Chiel Minister, Khyber Pakhtunkhwa for implementauon. : o

i AGENDAITEM NO, 16 - ) . N
ORAWL OF HEALTH ALLOWANCE. BY. THE EMPLOYEES OF SPECIAL

EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER |.

k_f_’f\_}ﬁH_TUNKHWA ' I

! Decision of the Cabinet:
}

. The Cabinet approved Health Allowance 1o the devolved employeeé of
| Special Education Institutions at the rate of one running basic pay.

Zakat, Ushr, Social Welfare, Special Education & |
Women Empowerment .

‘ implementing Department:

[UUEDRI

2 | am to request that an implementation report of thc'Cabiuc(
decision us required under Rule 25 {2} of the Khyber Pakhtunkhwa Government .
Rules of Business, 1985 may kindly be furnished on top priority basis to the

Cabinet Secuon, Administration Department.
¢ Yours faithifully,
N

SECTION QFFICER (CABlNET} :

o e et —are e

1. o S to Secretary Administration Deparunent,
2« PA to Additional Secrctary {Cabinet} Administration Department.
3. PA to Deputy Secretary {Cahinet} Administration Degarunen

SE N OFFICER (CABINET)

S .
S
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD{SOSR-11)8-8/2019, In pursuanc.e of the Supreme Court of Pakistan Civil

Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2.

The above said allowance will be admissible only to the employees of

Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"
Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

hwnN =

10.Master File : .

©® N W

‘Director FMIU Finance Department Khyber Pakhtunkhwa.

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment

Deptt.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa
PA to Additional Secretary (Regulations) Finance Department

Section Officer
Finance Department (SR-l)




Before the Secretég Special Education Social Welfare & Women Empowerent

Department Khyber Pakhtunkhwa Peshawar

Subject- THROUH PROPER CHANNEL APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfullv Submitted,

That | am serving under your kind control in the Sﬁpecial Education Institution and Teaching
Providing special education/Training td Special Childreﬁ. It is pertinent mention fhat after
Eighteenth constitutional amendment the employees of Directorate General Special —
Education, of the Federal Govt Department, have been Transferred/Devolved to the —
Provincial Govt. Special Education and Such Devolved Employees though serving under the
Same Departm'ent of the Govt, Khyber Pakhtunkhwa, are allowed/Granted Health Alléw.
Equal to one running Basic Pay w,e,f, 01-01-2012 Which has also been endorsed by the
Honorable Federal Service Tribunal as well as the Honorable Supreme Court Vide its
Judgments in Civil appeal No 811/2016,also approved by the Provincial Cabinet on 22-10-019
And also implemented. Since the employees Devolved Institutions and | am performing the
Same duties in the same Institutions, Same Department, having same Job description and
Cause, being teaching/providing special Education/Training to Special children, therefore |
Could not be treated discriminately more particularly with respect to my colleagues and that
Too under the same administrative control.it is worth to mention that the employees of
Devolved institutions have been allowed Health Allowance since 01-01-2012.and even ai ¢
the payment of arrears the same has been merged in their. Basic Pays.

It is therefore requested that | may kindly be allowed/granted Health aflowance Equivalent
To one Running Basic Pay w,e,f, 01-01-2012 on the analogy of the employees of Special Edu:

Institutions of Khyber PakhtunKhwa with all back benefits.
- Dated 25-82-0£2 ) M |
» A dw‘A/ ?\ec"”ﬂ e Imﬁﬁlﬂhm&J&\(@gM bR 3)
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& A ne';;'_, ' s2022 |
t&hﬁ Qz Mmu()” o ADPEUANT
VERSUS "

%OW& Y-\ DO .Respondent(s}

&L e  d hereby appoint and constitute.

P ————— e o e

Fazal Shah Mohmar  Advocate Supreme Court &, To act, appear

and picad i the above-mentioned matier and 15 withrdw Of Compromie. the

sad MAteT of SUDMIL 10 arbitration afy differentes or dipute that shall arise.

touchirg or in any manner telating @ the said mater and 10 receie money and

grant’receipts therefore dnd to @o all other a6 and things which may be.

necessany 1o be done for the progress and the cotirse of the prosecution of I
i matter, :

. To drafe and sign files at necessary pleadings, applications, ODJECHONS.
Affictaiis of other documents as shall be deemed necessary aod
acvisanic for The prosecution of the 5313 Matier 3t it its $3ges. )

2 Toemploy any ofher Legal Praciitioner. auihcrzing him 10 cxerQv the

éﬁm’-as corderred on the untdersigned Advacste, wheraver B may
hink fit to 00 50, '

AND | hereby agree w Fatly whatever the ACVOCE of fus substtute snall do.
i the abBve malter, f.3i50 heTehy agres not 1o nolg the Advocate of s

swoshlate responyible for the result of the said matter i consequence of his
atsence from the COUIT wihen the sad. maner s Safed up for heanng. | furner
heroby agite thatin the event for the wholc oF ary past < the foe 1o be pad
the Advorate remainig inpaid he snall De enttied 10 windraw from e atove

paner, Betoveg by ma o




