~ 16.08.2022 L : Learned counsel for the appellant present Mr. Kabrrullah?
" | Khattak Addltlonal Advocate General for -the respondents

_present

| ' Reply/conﬁments on behalf of respondents not submitted.
_ . ~ Learned Additional Advocate General seeks time to contact the
ST e _respondents for submission of reply/comments. ‘Adjourned" To

come up for reply/comments as. weII as prelrmlnary hearrng on _

. 13 10 2022 before S. B

(Mian Muhammad) -
Member (E) -
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A Chairman for proper order please.

Order or c-)ther pl"océe“clvi'hg;\;\;itﬁf.\ sfgah—éﬁrenefwjdd—éew
g e
" The appeal presented today by Mr. Fazal Shah Mohmad Advocate
put up to the Worthy. |

may be entered in the Institution Register an

REGISTRAR , ¥ .

" This case is entrustediftb Single Bench at Peshawar for preliminary

hearing to be put there on D‘é:, -0 %" 2+ Notices be issued to"appellant

and his counsel for the date fixed. S Q - S,

" CHAIRMAN

.Counsel for the appellaht present.

Let pre-admission be issued to the respondents To

come up for reply/prellmmary hearmg on 16. 08 2022

before the S. B ;

" (Kalim Arshad Khan)
Chajrman_ '
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L, .hc I'deml bcx vice Tribunal, Islam.llmd

T i Le v?‘ : Lo
. :’ ’lf : I /\ppc.lls NS (»S o 573, 757 o 7‘)1 394 160 918, 9] 8-A. 919 (o
R B - 943,998 101045, 1108 1o 1179, 1224 10 1243, 1265 to 1325, 2327
/ S . 10.2350, 25552 10 236882368- A, 2369 (o 2443, 24406 1o 2484 &
a L L 2487 10 2501, ..DOb to 2520(R)CS/2016 Wllh M. PS.
. - : - . c _ Nuseat Tabir and others - ‘
) | ‘ Versus '

Sceretary, C‘.lpn( 1] Adnumsh.nl-on & Dc.vt.lm wment Dwx.uon.
Sccx u.u ¥y l-m mu: Division and ACPR lsl.uu.tb.ld

Datc oflnslxluuon : 04.04.2016. clc. .
Datc of hearing ~17.07.2017
Dalc ol‘ Judg,mcnl 18 07.2017

Before:. . Syed R.l('quc Huamm Shal, and-

v I e Sycd Muhammad H:umd Mcmbcrs. . L
. l’féscm: ,- Mr. Mulmmnwd Auw.xr Mu;,hnl Advocuc l'or the . o
N appellants. - Do
A 'Sycd /.nl-c-Husnmn K:uml. Assxshnl Altorncy !

.General for the respondents with M/s Axsh.ld An"um.' )
Assistant Director, CA & DD, Naveed Akhter, Scction . ‘L

. . L _Officér; Finance Division;, Azhar Nadecem Avgm.ﬁ"-'
. S o . Assistant Accomlts” Officer and Mllh-lll'll'l'hld Ja bar. A EY
- o ' e . bwmr Amlnon AC:l’-l\ as D.Rs: <~ R

l'UD(‘i\’H'Nl

' S\’ED RAI‘IOUI- HUSSAIN SHAN, MEMBER:- Wu.h (lnauluu,lucnl_:-:;

allh‘.'j"
Allownncc to the msuluuons prowdmg Health Services in lhc year 0]2',»4;.,‘;. '

~_and the ‘Fi mnncc Division’ issucd nouﬂcauon No.Z(XS)R-ZIZOI 1777 -Tnlcd.‘ ‘
R 06 02 2012 l’or grant of Hcallh Allo\v'mcc. cqual lo onc,basxc. pa .

appcals are th'u the anc Mmlslcr of Pakistan approvcd puymcm ‘of 1

we shall decide the above ullcd appeals. The. ficts g,nvmg rm. to lhc prlsuu } {‘
|
i

pny. .md 1llm-v.1ncm in lBPS scheme. HMealth .lllowmcc had been pmd { .'., 1

con(cmponncs of the. :\ppcllanls in olhcr Goverament. H Tosp lals xnclud@ng

PIMS Federal, Gcwl l‘ul) clmu.. CDA, ICT, Pakistan Railways aid Fec cﬁi!

- . > . Govcmmcnl Scrvxcc,s “05])](‘!1 l‘-l.lmnhncl ete. but it was d .\cominuulf i'rj

. ’ . - PR IR

o : S o the pr-..scnl appcll.lms vide u'npugn-.d ordcrs dated 08.08. 2014 21.03.2016:




10 24 personnat of Dixccl'm_';ug"c.‘cni'r:ll ol Spccj::l Bduc on (DGSE) and -

2015 for the said )\llot\'illlgc;. henee, the payment of saiq Allowance be )
"Stopped by submitting._!hc computer clianges lhi‘éuz_zh conceried -DDO:_s. T

- Subscquently the Finance Division allocated budget for the said Allowance * OO

-the followmg nanncr: - i . e

2 S6Ste STIRICSI2016, ete, with pp

and 2‘.’-.03.301(-..,' -Thc. Scerclay, -Capital /-\éfminislr;f::"-n K\ Dcvclopmcnl o
Divixion (L.'A&'ll).D) Vide lv(l('.‘_l daied 06.08.20) 2 aflowe. "lealth Allowance
the AGPR, lslm'nabad'smrlcd_ paying the sa‘id‘All‘m\:nncc -hiese personnel
wilh ¢lfee from 0L 22, e o discriminative et off Seerctury

CARDD ihe employces ol DGSE started agitating the matter with him who .

e leiter d:n!cclAIB.()S..?OIK allowed | ealg) Allowance (o ajl the cmplnyc_c..\'.

of I6 instivtions of DCGisE ang allicd education centles, cle. in view . or
functions and (e services being rendered by them in prbviding Health

-Services 1o the disabled and special children wiy, cflect from 01.01.2012

and the AGPR accordingly stiried paying the said allowance 1o them, The

AGPR vide Jetter dated 08.08.2014 infurmey the Dircctor .Gc:tcrnl;' DGSE

that Finance Division had.po provided budget allocation lor the year 201 4.

but the CA&DD parked.the budget and later on aliogatcd the s';imq la some
other organization, Being apgricved Ql'sldppngc"'ot' the said Allnﬁ.v:mcc vidi .-
letter. dated  05.08.2014 the affecicd empliyees fileq Wit Petitioh
NO-378412014, 385872014 and 400772014 which were disposed, or by th

Hen'ble Istamabag High Coun, lsl:mmbnd vide order dated 17.09.2015 i

XXX 4 o oNxx  xxk
“d.  In e light of (e above, the instan pelition
alongwith the. connected petitions are converted into

Fepresentations deemed (o be pending before the learned
. Secretary CADD: The learned Sceretary CADD “shajj
“afford "an opportunity of hearing 10 an authorized -
- Fepresentative of (|¢ petiticacrs and, thercafier pass a
" Speaking order, If is expected that (he Sceretary shall, :
inter alia, take into consideration: : i NS

. ' ’ [
) e alfidivit dated 26.3.2015 filed by the Scerctury
Finanee, during the procecdings before this Court; !

i P
- e Dl L

) the St that in sone cases (hé Mealtl Alloy ‘anice,

Was paid to the emiployees by i AGIR pursuant
ie e approveal given-by the Ca DD;. T

¢) The CQUCSt e by and un behalf of] .the

E

Petitioners that in the circurastances recoveny of
‘the Health Allowanee swould . cause Cimmicnse
~ basdship: and ’ S

, : . .
d) The fact. thig the petitioners are ¢raployces of:

. PRt sy different Meparinients and  enditiey -tnder | jhe-
LR At ErA RN ' , : .
RIS ALY By :

AR LT] ,;Hﬁ‘-":‘ . . - . B

e . s X .
(LIL T R : . . ) 51 : . D -
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v

' 2.'. L ln thns baCLdrop, (hc :\ppcll'\nls filed the msmnl .tppcnl» wilh

.appcllants bcmg Federal govcrnmonl Scrvants under Amclc 24
" .Constitution of the Islamlc Republic of Paklahn. 1973 and covered

¢ . . .
administrative umhol of CADD and, therefore, the

or cligibility shall be taken into
status o cuch

L3 ses e 5"/3(1()(:.\'/2()“., etc. with M.,

cntitlement
consideration in e dight of
departiment or entity separately.

5. - In order to meet “the ends of Juslu.;.. it wmtld be
“appropriate thal. recovery of the Health Allowance alrcady
paid 16 thé cmployces is recovered after a spcaking order his
been passed by. the Jearned Scerctary.- It is expected that the

D ‘Scwclnr) CADD shall pass a spcaking order prcfcrablv within -
- 90-days.” _ .
NNN ) . - . NNN NNX

The Scerchwry CAZDD alier puu'-mu llu.. u:t.uu' uml alfording the E

'oppoxluqlly “af lu..mny o llu. .mlhonn.d xcprcscnhlwcs of - llu.
' -pculloncra (now appellants) . on 14.03.2016 p.nw.d the order dntul
.21 .03.2016 and . declared the CA&DDa lclu.r dated  13.03.2016 -

allowmg Health /\llmvnnu. 10 the l)bbl uupluyc.c:. unl.:w(‘ul, .lg:un'.( o
the rules, void ab initio and dirccted the: AGPR lo ICCOVCI lhc.. s.ml ’

Allowance from their salancs in casy mslallmcnts.

lhc followmg prayer: - W
: _ “It is, lhcrcfon.. mpsl rcspcclfully praycd lhat the
T “appcllanl being- entitled to ‘Health - Allowance being | - :
’ covered under category of Health Personncl, the said e

corder  dated’ 21.03.2016 by respondent No.l may | i

_thuclor«.. be set aside and it be declared that the action -

&f respondent Mol in withdrawing the sauid allowang’ :

and rccovery thereof from the- salarics of appcll.nms, is
malalide, |llcg.|l violative of principles of locus|

T pocmlumac, unfair, unjust, unrcasonable, arbxlnry 5

“fanciful and.capricious and that arc cntitled to receive

the same, . from the d.m. it has been wuhdr'\wn and

sloppcd lrom payment.” oo S

3 b‘ Thc lc.xmc.d ‘counscl l'or the appcll.mls argucd tha

Scction 2 (b) ot‘ Cwnl Scrvanls Act, 1973 -were entitled l.o all pay-a
allowanccs prescribed by Federal Government for ils unpluyu.s. IJ.Q;J
stalcd thnl ﬁn.mcul dnrccllvq comnmcd in Mnm;try of] I'umm:t.
No 2(13)11-2/"0]1 dnlcd 06.02. 201" was unambiguous a,nd
stipulated -\dnu-.sxhnh(y ol Llealth - Allowance 10 '\ll health- pcraon

cmplovmcnl ol Fuderal Govurmnuu in 3PS .’s«.lw.m. but d spllc th

nuulu..umn ol the ¥ m.mu. Dw:smn. the appellants were (lk.]'nil\‘l.(l
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,shid' benefi is. In "sxip'po.t of lm \crsmn lh\. learncd c.uunsv.l lor llnc-.

- the snmc claim \'ldc.onlcr d:ih:d 21 03.2016. e contenged that the bcm.r t-

. onge g,rnnlcd and acted upon h.ul created 3 vested right \vhu.h cmlld not be -

wuh(lmw.ll 7 stoppage of \.vlm_\' ummmlul o pnm,\lnm.nl which could not

" a pcrson \vho hicld a post in .mv institute or orgamzanon dchvcrmg scrw'

*in the health scetor and mcludcd in SLhcduh.-l It was further submutcd tha f
the Health Aﬂowmcc was nllowcd provns:onal!v to. the appeliants by thg - ;

,AGPI\ on the basis of" C/\DD Dwmon 5 k.ucr dalcd .06. 08 2012 buy '

; sub\'cqucntly that Division <ull a reference 1o (he Fi inance Dmsnon 0 scck L |

its qoncurrcncc for adxz_:issibﬁli,l¥ ot’l—lcal(h Allowance whiclh _n:'j;rc(tcil the) * . “ : ! .

' same on 14.03.2013 on.the grot_;nd thai vlhcy were, involvcd in lhec:prc;ccss. _'" ' : .
of. cducation, ‘lr.;liningand r’c.hnluh(.umn of disabled c..luldrcn .uul pc‘rsom i :
Wit disabilitics  and, henee, unuld nol be dccl.lrcd ny hc-dth pur#onncl tof. . .:. L ’ i

’Af‘-PR ‘made provl\mnnl .wrnnn. o lhc appcllants. _which ‘was
KN ]
A\uhs‘.qucnlly (hsmnunucd .m;r vcruu..uum ol” uuulcun.nl in brd'g:r'lo

prevent the nmusc of (hn allmmn\.(. by non-cnmlcd personnel It was -

ry ‘m'-m s,s(u)c‘s/znm, ik, will M b,

appcll:m!s xcfcncd o the nulunu.nm of'F§ ST dated 05.10.2015. Lol "OIG L
18 05.2016 and 14, 12. ’ﬂlo p.u.\cd in Apptal No. ’24(1{)C5/2201 S, 867 tn )
7’(R)CS/’OIJ. 170 10 1 IS7, 118y 10 I251(R)CS2015 & 381 _

~05(R)Cs/2016 and prayed for the samie relicf, The 'lc.'irucd (:ohnkcl

v;.huncnll)' nrgucd Ahat the Fespondent-Finance Division was blmvuu, lm('-"

and cold j m the same lm-.nlh as. on the one h; md it h.xd .ndumu..d uu. clmm of .

the Ippeliznis in pars 4 l..-.u ;::\..u\'lsc. c.u.r::-.c: Vled in the Ha i blv.

Islamabad Mngh C.oun lslnn'lmbnd wvhile, on (hc other Ind, they du.llm.d

\\'uhdm\\'r. mln(cr.lll\'. in \mlmmn of i punc:plc of u.uur.nl nl\tuco.. The
deamicd counsel lor the appelting l.l\l'y .uguo.d that unpugmd urdc.rs werg -

void’ ab: mmo. cm.nm-unn-wchcc amdd’ lmvmc no \.mcmy of ln\v 0

be mvarded wilhout .ldoplmr the due process of Iny. rrovided ander llu.
(;uvunmun Servants (12 llu.-uu.y il LJ;-.uphm.) Rules, 1973, I B Ty
4 - 'lhc nppc'nls \\u'c rcmclcd by the rcspondc.nls AL, was. s(alcﬁ L
that lhc said nllowmwc \\.ls x.u( admissible to the appellants as lhcy dxd n -

“fail undf:_r the 'lr.unzu.-': of hnl.h petsonnel because health pcr\onncl mea l o

bccnmc ‘entitled for the said. .xllmv.mcc. The CADD on 13.03 20l3 m its
comumunication to AGPR conw cu.d sanclion of lln. I It.:lllh Allmvxmcc to -

DGSE cmployccs uuhou( curc’.xrrcncs. of the I‘ mancc Divisicn .mc’l»lhc

submmcd h\' mﬁpondc.m No 2 that health -l”_O\\'ﬂnCC was granted ywith the .

J
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? § - 36510 5TI(R)CS2016. cte. wiih M.bs.
- : ' _

'lpk)r«)\'.ll of the l'um-. Muuslc: lhmugh

thred Federal Governinent Hospxluls i.c. Pakistan Ipstitutc of Medicul-

Scicncees, )5, G Polyclinic and N.mon.xl lastitute or Rch.lb:hlauon Medicine.

Jhe Dxrcclomlc (auu.ral of Spccml Edu«...n(mn & Social Welfure,
dc..\l( with. the. process of cducauon training and

bicing an

ulm..mmml bod)
n,hnbtlu.mon of dxs.nblyd chxldrcn and persons wiih dnsabmuub, wihich was
c,.urru.d out by a mu.n--)rofcssxonnl tcam mcludmg teachers, profcssmnnk

douon.s. adnmmh.nurs,. mnm..u.u.:l and supportive / ancillary stalf chd nut

falr wuhm lhc ambit of hcaltlhy organization and could not be declared as

L ‘hc.xllh pcrsonncl‘ lu et the said. allowange, The respondent No.3' e

_AGPR in its para\VISL comments subxmucd that the xdcnlncal_;cascs.llucd Dr.

I-‘arkh F.. Lodhl, ete) vs Sccrctary Fmancc were' still pcndixig ,Bcforc the

Hon ble qurcmc Court of Pakxsl:m

N _ We -hcm‘d the lcamé_d counscl for the partiqs and pérused the
-record. ' ’ :
" 6. '_ . T lu. lu..mh .llln\v.mct. c.qu.ll to anc h:mc nay afrunning salary

" was, granted to. the hc.:llh pummnul in the employment of Federal

it wmnmr), spv..cmcally moved for :

Govcmmcnl. in 1S .s;.lu.mc wuh clicet trom O 01.2012. 1t w.xs mmh. .

ddmissible 1 lo non-ch'ucal cadres. In r(.ply toa query raised by AOPR vide |

letter © No., TM/lb 64/C$IIPIHl’b/20U -12/186,  dated 12,03, 2012 the = '
" chulauons Wing of the Finance Division vide U.O. No.l .2( 13)1{-2/2012- h

172 dalcd 27.03.2012 fumished dl.l' inition of (hc health pcrsonm.l by sl'um;,

| -organization dclivcrim__: services _ix) the health scetor "ang - included i

Schcdulc—l but did ‘not include . person who was on deputation lo the
F *cderal Govcmmcm from.any Provmcc or-other aulhoruy and who was on

contract, or on work chargcd bnsns or who was paid frorg contmgcncu:s. ’

‘The appollants are ncither dcpulauomsls lrom any Provnncc or othcr'

authdrity, nor have bccri cngaged d’n con(‘rﬂct'or on.work'charg"cd bns:s.
Thcy arc also not- being p'ud from cunungc.ncu.s. On the contrary, lhcy nn.

: c:vnl servants under sectioi, 2 (b) oo llu. CIVII Servants Act, 1973 mul uru
dchvcring scrvices to the disabled chxldrcn !/ persons. The bencfi iciarjcs /l
' nppcllanls compriscd of Academic nnd Admuuslmuvc Cadrcs. Accondmg

to. the defi muou fumnhcd by lhc I‘umncc DlVlSlOﬂ vide their u.o. al«.d" '
‘27 .03. 2012 the appcll.mls e umllcd to healih allow.nm.c ln paras-G & 71

undcr Fiacts of Pirawisc Lommcnts ﬁlcd bclorc lhc Hon’blc Islamabad ‘High'"

i

" that *health pcr.sonncl ncant a pcrsons who held a Post in. any institute or -

, -
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o \1a,|lxdra\\'n unilaterally, 'in violation % oF natural Jusllt.(.. Itis an csmbhshcd

R 6 56510 571m)csr'om cte. witl M l's R

'I

Couri. Islamabad on h'ch.nll: of Sn.«.runry Finanee DIVISIOII in Wrxl Pcmlou:
- Nn.4007.'2014 it was calcr'orxcnlly admmut lh.u in April, 2014 Mmmry ol
C.-'\DD again m'mulu.d NiIS 7 DO- con(mmng a pmvmon ol R.s 100 mxllmn
as HPA “for DGSE for financial year 2014. 15 lmwwc.r DEA relused to A
.cndoru the NIS 7 BOs and l’orufully deducted n amount o(‘ Rs. 92.542 -~ . -
million of HPA, leaving Rs.7 458 million for thc petitioners  (now
appellants) i.c, 24 cmﬁloyu... who bclougcd to medical profcssxon and came .
under the .i::l;it‘cria of. cnmlcmcnl of . HPA, as. per DrA (bADD) o
undcrs'land'in'g. .D.O.7 letter dalcd 09.05.2014 was issucd . by' FA's ‘
Orgamzauou to AGPR for stoppage of HPA 10 non-cnutlcd. cfnployccs and - -
u was duly of AGI’R o take acuon on the said lcttcr and " decide
cnmlcmcnl. It 2w m pmycd that the pelition was Jan ndmlms(rmwu issuc Wllll :
CADD & PGS, therefore, the l°m.mu. Division he t..\&.ludc.d from the list

of respondents. Now- the l-m:mcu Dlvmnn h.us come up with d:ﬂ'crcn(

ostand, It s hal .|Ilowul tn .uppmh.m. and upmh.m.. No logical rcply hias

been submmud by lh\. ruponduux for d\.pnwm, the appellants of their -

,Icgmmah. rights, A large pumber uf cmployecs of the chcr.ll Govuumcn(

Similﬂrly placed, arc gcltmg. the said advantape. Why, then, the appellants

lu. deprived, is not clear from. what h’u. been wm(cn in the comnu.nh before 7. .-

“the tHon'ble Islamabad llu_,h (..om( Istamabad and the Federal’ Scrvice
Tnbunal “This sceins 1o be dnscnmnmtory treatment | oﬂcndmg Article 4 &
25 of the Consmuuon of Islamic chubhc of Paklslan 1973, l‘urthc.r the
appcllants have bccn dirccicd by rcspondcnt No.l .to refund the. paid
amount’ wluch is agamst the prmclplc of locus pocmlcmmc bccnusc (hc
Hon'ble Suprcmc Court or Paklst:m has consxslcntly held that the bcm.l' t
oncc grantcd and acted upon crcnlcd a vested . -right. wluch could not be

law

pds;cd b'y"lhc cdmpclém authority wuhnu( any fault on “the p.m of uvnl
sevant could noi be recovered: ‘cven jf - (hc benelicial order \v.xs ‘
subscequently wuhdm\\'n or ruuru,d’ We are fortified 1o take this vu.w m
".thc light ‘of the Judgmcm of Hon'ble Supreme Court of Pa-uslan rcporlcd in”
PLD 1992 sC. 207.: chcc. 1o this c\tcnl, the impugricd” orders are nol,., -

. légall_v Sllst:;innblc :md liable lo be set asnd(.._ B

-'7.'

) rrzbnnal in Appcals N ?24(R)CSI70l5 and 381 (o -105(R)CS/“0]6 dalcd'; ‘

-

that benelits reccived hy a czwl .\crv-ml even under erroncous ordu

'I
R ’ [

\Vc would hkc to makc an cmplnsus on lhc judgments of the™

[} r:a Ha W T *
STPRRS 25 '
i
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) 05.10.2015 and 1412 Ulb nhu.r.m the - c.onlmv...-.\ n.laluq, to l-lcnllh

"Allowance has .:In..xd\- been resolved. \\’hn.n conﬂuxm.d w:lh the said lact,

lhv. rcspon(h.m\ have failed. 10 dcm llu. lact. ‘As such, the .xcuon ol tlxc

e r\.spondcnls .lppu.lrs 1o lu. unmmsu.m in the light of the '1luu.xmnlxom.d

' judgments on .nc»oum ol Asicle 25 ol the Constitution which puaraniees - B

: s u]u.ll nghls..md ;qunl puolu.uon of law for cvery cma:n. To c.nsurc o

umfom‘my “rule of consistency n}usl ‘be applied while consxdonqg the case
Sinee e Thui'hle Apes Conrt vilde it Japanent o ihe |

ul the appellng:,
case reporied s 1996 SCMR 1185 has ahcmly held. that “rule. ol L,ood
. governahice desunds that the b.m.ﬁis ol the a.m.l decision be extendeg to: . o]
vther civil servants also, who lll.l)‘ not’ hl. pintics lo the litigation, mslc.nd of’ - ' '
n.ompcllmg them to approach thl. Tubpn.xl or any other legal forum. Hcpcc' R
v . the claim of the appcllams is rcqu:rcd to bc dccndcd on the same analogy/ ' . : it
O “principle as framed i m the cases of Dr. F arrul\h Fiaz Lodti and othcrs by the* B I
. . ol
. Tnbunal vide usjudgmcnl dmcd 05 10 2015, 11.01 2016 and 14. 12. 201p g SR '-';:;;
- N - T b
: ] 8. - Foregoing, in view and lollowmg the rule of consistency, thc O R
- impugned -orders datend '71 03,2016 .md 25.03.2016 are scl aside zvuh j | R - °.f":'
dm.cnon 10 the, n.spondcms lo continue the H lealth Allowarnice .xlru..ndy ' wo b l.
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i Muhammad AtthueurRehman . - Q SN o ' -'
o Cetes ; (1nCA811/2016 S ‘l b
...Respon.dents(s} B ’ '
For the Appellant( ) Mr. Sajid llyas Bhatti, DAG . T S 'J -
(in all cases) - ‘Syed Rifagat Hussain Shah, AOR - o i
L © '+ Ms. Saadia Kanwal, 5.0 Fin. S T B
Mr. Abid Hussain Channa, S.O°Fin. o = ;
- Mr. Sajid Javed, Asstt. Legal Fin. = - .= ..~ SRR (|
Mr. Abdul Raz7aq, AAO MEG : - o %
Rawa1p1nd1 A : ;
b . For the Respondernt(s) In- person ' L o - 3
For the Respondent(s) Mr. Muhammad Iiyas Lodh1 ASC o E
{in C.A216/16] - ) . _.Mallk Itaat Hussa_ul Awan AbC - ) ;’ T
Amicus Curiae: Mr. Muhammad Makhdoom Ah . :
B Khan, Sr. ASC ~ o .
_ ‘ "'Mr. Sikandar Bashir Mohmand ASC ;
' Date of Hearing ' 17.01.2018. SR
- ' g
A JUDGMENT N
: UMAR ATA BANDIAL J— By leave of this Coult _ o
gmnted on 23 02 2016 0142016 and 12. ]2 2017 in the .' ' "
« several connected appea1° before us ‘the appellant Federal l
f
E 'Gover11ment challenges ‘the Judgments dehvered on. common‘ :
£
questlons of fact and law by the learned Federal Service Tnbunal _
on 05 10 2015 11. 01 2016 ‘and 18. 07. 2017 The Judgments . c
o H
1mpugned in the connected appeals declare the Iespondenf - i g
# -
“y 'employees of dlfferent 1nsf_1tut10ns funcnonmg under the '
‘ .Dm,ctorate General of Spec1al Educatlon (“DGSE”) to be enUtledn o i N

to payment of Health Allowance granted by the Federal_'

| Government v1de its Ofﬁce Memoranda dated 04 02. 2012 and

: 06 2.20 12 These Memoranda are 1ssucd by the Fmance D1v1s1on

"(Regulatlons ng) Govemment of Paklsfan pursuant ‘to _

o approval granted by the Prime Mm1ster under the . Rules “of |

/ . .
%1 S “Busin‘ess, : 1973. It Would be useful to repxoduce the two




Health Allowance to ehg1b1e persons

‘Gcrvemment of Palostan
’ Finance Division . -
i - (Regulations Wing) .
- F.No.2(13)R-2/2011 . . Iela.mabad the 04"‘ Feb, 2012

OFFICE MEMORANDUM

Subject:  ©GRANT OF ADHOC ALLOWANCE EQUALTO -
" ONE_BASIC_PAY AT THE INITIAL.OF THE
- SCALE TO THE HEALTH PERSONNEL [N 3PS

SCHEME

The understgned s dxrected to say that the

Ordinance No.VI of 2011 that sanctioned the Career Structure for
“Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.
Accordirigly, CSHP is no longer in the field and all-health personnel :
hadve consequently reverted to the BPS scheme. In order to
'compensate health personnel for the loss of benefits °ought under -
'CSHP while preserving their status as Civil Servants, it has been

" decided by the Federal Government to grant'adhoc allowance equal .

_to ome basic pay at the initial of the scale to the health personnel’ -
in' the employment of Federal Government, in' BPS scheme, with
effect from. 1% January, 2012, This will be in addmon to thexr

.- existing pay/ allowances in BPS Scheme ’ } .

2 ) Tl-us Dmsxons OM No. 2(13)R—2/2011 -698 dated 17"'
November, 2011 may be treated as thhdmwn w.e. f 26.12.2011.
Sd/--

(M. Munir Sadxq)
Depulty Secretary (R-I)”

' “Governrnent of Pakista.rr.
. Finance Division
(Regulatmns Wing) .
F No 2(13)R-2/201 1-777 Islamabad the OE)'-h February,2012 "

Ol' FICE MEMORANDUM

© Subject: GRANT OF ADHOC ALLOWANCE. EQUAL TO ONE. . o
.- . BASIC PAY OF RUNNING SALARY TO THE HEALTH -
 PERSONNEL IN BPS SCHEME. . g

. In continuation., of Finance; = Division’s oM.
No. F2(13)R-2/2011 dated 4. 2.2012, it has been decided by the
‘Federal Government to grant benefit of one basic pay of mnmng .

salary as:Health Allowance td the . health personnel in the
_employment of Federal Governiment, in BPS scheme, with effect
© from lst January, 2012. This will be in addition to their existing
allowances in BPS Scheme:. Also grant of stipend amouriting to
'Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House: O£ﬁcers respectwely wef (1.7.2011 will

continue.
sd/--
(Manzoor Ali Khan) -
Sr. Jomt Secretary (Regula‘uons)”
(emphasts supplied)
2. Learned Deputy Attorney General has - contended

- that the Health Allowance granted by the F ederal Govemment is

javallable to health personnel in the emplovment of the F edera,l L

Government ‘in.the BPS scheme at ﬂlree_hosp1tals ‘established in |

memoranda contammg the terms and condmons for the grant of : - 2'1

s
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) _' Islamabad namely, Pak15tan Inst1tute of Med1cal Sc1ences.

(“PIMS”), 'Federal Govermnent Polycln'nc (“FGP”) and Nat10nal'

Instltuhon of Rehablhtatlon Med1c1nes (“NIRM”) The employees

-at these hosp1tals do not have a career structure in place’ after ‘
.. the Career Structtue for Health Personnel Scheme Ordmam:e '

_ 2011 (“Ordmance”) lapsed on 26 1.2011. The Health Allowance‘. '

was accordmgly granted by the. Federal Government as.a form of .

042 2012 and 0622012 reproduced above that the Health

','Allowance is g‘ranted to "‘health personnel” However, “the

‘compensahon It 1s clear frorn the two memoranda dated o

'composmon o_f the, catego_ry o_f ernploye_es that are eligible for the ‘

-‘beneﬁt has.not been proﬁded,the"rein. The respondents who are

" several hundred in nurnber are unr"epreSented,by. counsel. In"- - - ’

vleW’ of the fact that a large' number of employees are affected' by:'

thc 1nstant controversy, the Court has sought a551sta11<:e from .
M1 Muhammad Makhdoom Ali Khan Sr ASC and Mr S1kandar:

Bash1r Mohmand ASC as armcus curiae. 1n the matter'

Mr. Slkandar Bash1r Mohmand ‘ASC made able submlssmns R

b'efore ,the Court that h1ghllghted 1mpor1ant f’lc,ts and,.--

docun'lents' on fre—cord' ‘which slmphﬁe_d the- controversy‘

appr ec1ably

. 3; L It transplres that an Ofﬁce Memorandum dated

27 03.2012 by the Fmance D1v151on (Regulatxons ng) cla_r1ﬁes

that the term “health personnel” used in the above mennoned‘ -

'memoranda bears the meanmg glven to. that express1on 1n’

Sechon 2(b) of the Ordmance Th1s deflnltlon refers to the -

o service prowders who quahfy as health personnel A perusal of

: _Schedule-I shows that five categones of: serv1ce prowders are

-contents of ScheduleI to’ the Ordmance Wthh spemﬁes the .
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classiﬁed as health p'ersonnel ‘nain'ely' Doctors Allied: Nurses, |
Paramedlcs and Support The serv1ces spec1f1ed under the.-
categones of Paramedms and Support mclude Teachers.
| Aumomsual Ope‘rators, Techn1c1ans, L1brar1ans, _etc. |

:4.‘ .A 'The adrmmstrat_lve Mlnistry - f r the'v health

" institutions of ‘the Federal Govemment at Islamabad is the

I\/I1n1stry of Capltal Adnumstratmn and Development D1v1$1on"

(“CADD”) It is an adrmtted fact that v1de order dated
- 13 03 2013 the M1n1stry of CADD granted the llealth Allowance _
‘ to the employees of the DGSE and its allled spe01al educatlon'

centers/ lnStltuthI‘lS mcludmg Nat10nal Trust for ‘the Dlsabled

(“NTD”) and the Nat10nal Counc11 for Rehabxhtauon of D1sabled _ |

'_ Persons (“NCRDP”) ~The . respondents  were : thereby

: acknowledged as beneﬁc1ar1es of the said grant and were paldl' '

the Health Allowance w1th effect from 01.1. 2012 unt11.~

27.10. 20 14, When the Fxnance D1v131on mformed the Accountant

S General Paklstan Revenue (“AGPR”) that only health personnel'

,quallﬁed rece1ve the --Health Allowance The AGPR

.correspondlngly 1nstructed the 'DGSE ‘to stop payment of ‘the

- worklng in Federal Government hospltals and chnxcs were' .

said allowance to: 1ts employees as no budget allocatxon for the :

said emolument had been made in the ﬁna_nmal year 2014 15

5. " The dlsconUnuatlon of thelr Health Allowance was.

taken to the Islamabad High Court by SOme of tl'-e respondentst -

V1de order dated 17. Q. 2015 the learned ngh Court referred the_'. -

d1spute to the Secretary CADD for passmg a speakmg order'

the Health Allowance from the affected employees of DGSE and'

E thereon, _ and till then restramed recovery of past payments of -

alhed centers The Sec1etary CADD heard the partles and by ,

R Rl
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order' dated 21 3 .201'6 ' rejected -» thea entitlement : of ' the/
respondents to recelve the sa1d allowance The pnnc1pal ground '
of hlS dec181on is. that employees of the DGQE were engaged in
: the process of educatlon trammg and rehablhtatmn of d1sab1ed .
gjchﬂdren and therefore did not fall within the amb1t of a health '

orgamzatlon The respondents successfully challenged the sa1d
order before the learned Federal Serv1ce Tnbunal wh1ch has,_v :
inter alia, by the 1mpugned judgment dated 18 07 2017 declared-' o

that the respondents are ent1t1ed to- 1he grant of Healtt\

Allowance.

6. - : Learned Deputy Attorney General has contended

that after the lapse of the Ordmance that had prov1ded a career

structure for the doctors nurses and paramedxcs workmg in
. PIMS FGP and NIRM, the Health Allowance was granted by the . B
I"ederal Government as compensatlon to the sa1d health{'

personnel He was however, unable to . show any"

contemporaneous dlrectmn issued by the Ministry of CADD or

the M1mstry of F‘mance that restr1ctcd the grant of the Health |
‘.' Allowanc’e to the claimed employees of the three hosp1tals
pec1ﬁed by | him. As already noted above, the deﬁm‘uon of health - '
personnel provided in the Mlnlstry of Flnance Ofﬁce

Memorandum dated 27 3 2012 is- W1de in scope and therefore._‘ o

unhelpful to h1s plea.

7._ We have exammed the deﬁmtlon of “health

personnel” adopted by seud memorandum dated 27. 3 ”012 from y

Scctlon 2(b) of the Orchnance Wthh is to the followmg effect

- “b} “health personnel” means a person who holds a post ini any
' institute or orgamzatxon delxvermg services in the health
sector and included in Schedule-l but does not include:

1) -a person who 1s on deputatxon to the Federal )

Govemment from any Provmce or other authon*y, E )

. Aslamakad
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N g cT ’ ) i) a persot who is emPloyed on conhact or ori. work . / l B
""j\. ;oo s o ’ chax ged ‘basis or who is p.nd from cont_mgencu:s . 2 ’ I
"
o _ i
. 3
8. - It is noted. that the foregomg deﬁmtlon of health i

' personnel covers persons holdmg posts 1n any mst1tute or

A ey ams amae

' organlzatlon Who are delive nng services in the health sector that

are 1ncluded in Schedulel to the Orchnance Learned Deputy | o ,

‘ Attorney General was- unable to dlsttngulsh the respondents,

who are employees of the DGSE and alhcd mst1tut10ns/ centers,. .

L 'NCRDP and NTD “from the paramedlc and support staff - , |

-pos1t10ns that quahfy as health personnel accordmg to

-Schedule I to the Ordmance It is not demed by the appellant_' '

e rre A S

' that educa’aon, training and rehabmtatlon of d1sabled persons “ : .
are serv1ces provrded in the health sector These serv1ces fall
within the terms of ScheduleI to the Ordmance and therefore _ : i

) ,the prov1ders thereof quallfy as health personnel ‘ ' S ) -

9, . Accordmgly, not only do the respondents fall vv1th1ni'

3

the category of persons who are, in terms of Fmance D1v131on

‘ Memoranda dated | 06. 2 20 12 and 27 3 2012, ehgtble for grant of

die Health Allowance but - thelr enutlement has m fact been "

AT G o s

' admltted by both the Mlmstry of CADD a_nd Mm1stry of Fmance

In this respect the aforemenhoned letter datcd 13. 3 2013 issued

L5 P TEEET T

TR

by. the Mrmstry of CADD is. referred Also the affidavit of the

XF et o

: Secretary l"inance Government ~of Palustan filed - in the

ALTE O K]

e e e

: Islamabad H1gh Court pursuant to that Court’s order dated'_

eSOy Sy
TR o

: 20 3 2015 passed in, Wnt Petxtlon No 4007 of 2014 spec1ﬁcally
' -'1ecords that the proposal approved by the ane Muuster v1de ‘

Summary dated 25. 1 2012 did not restrict admlss1b1.1ty of the.

/ /g - Health Allowance to ‘the personnel of the three hosprtals '
Jh |

‘ / | (1dent1ﬁcd by the learned DAG) For that reason the Fmance ’




" Division Memoranda dated 04.2.2012 and 6.2.2012 made the -
g allowance avallable to all health personnel employed by the.

- Federal Government 1n the BPS Scheme

10. S As a result the szud allowance was pard to the

health personnel of the DGSE and rts alhed 1nst1tut10ns until

+27.10. 2014 When the Fmance DlVlSlOl'l 1nstructed the AGPR to
.:‘.jconfxne the grant of the allowance to employees of Federal g
: 'Govelnment hospltals and clinics. ThlS 1nstruct10n represents 3
rnerely a change of . opuuon whlch is not occas1oned by an\
amendment in the terms of ehgrblhty for ‘the Health Allowance '
o Therefore, as the Memoranda dated 04. 2 2012 06 2. 2012 and
' 27 3. 2012 1ssued by the Fmance D1v1s1on, Government of :

4 Paklstan stlll hold ‘the ﬁeld in thelr onglnal terms there is no’ e

[3

| mcnt in the obJectlon by the learned DAG to the entnlement of .
:" the respondents to claJm and recelve the Health Allowance |
ll. B Asa secondary and also tenuous a.rgument learned.:'
. Deputy Attorney Gereral contended that the He.a.lth Allowance is
granted under executlve fiat . w1thout any statutory backmgv "

‘ therefore the same can be w1thdrawn by the Federal Government .

| . at any trme That is clearly a ﬂawed contenhon It is adrmtted o
| that grant of the Health Allowance and the terrns of ehg1b111ty to
~ receive the same ° were determmed by the competent authonty, L
' M1mstry of F1nance in accordance w1th Rules of Busmess of the B
. Federal Government The, or1g1na.1 ‘terms of the sa1d lawful grant-
| st111 hold the fleld These were’ acted upon and payment of the A
| Health Allowance to: the respondents has conierred a vested ‘
A' nght upon them. In such cucumstances, the executlve is barred-
B by the rule of locus poemtentzae frorn umlaterally rescmdmg and _'

retrieving the beneﬁt ava11ed by 1ts rer1p1ents Reference is. made .
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o 23- |
.\( g ] - .8
‘S‘} .o ' to. Pak1stan through the Secretarv, Mlmstry of F1nance vs. .
: \-‘J\ - . B
L ..Muhammad H1mavatull.1h Farukh1 (PLD 1969 SC 407) and g
The. Engmeel -in- Ch1ef Branch vs Jalaluddm -(PLD '1992° SC
. )

i 207) Therefore mthout a change of the- terms' of ehglblhty.for
A the Health Allowance even. the prospectlve exclusmn of the ‘

o rcspondents from rece1pt of the beneﬁt shall const1tute arb1trary

- and unlawful actlon

12, _ In the c1rcumstances we do not ﬁnd dny error or :
defect in the 1mpugned Judgments of the learned Federal Serv1ce. . ]

. i
‘ Trlbunal dated 05 10. 2015 11.1.2Q16 and 18.7;2017-.,

4"Consequenﬂy, these -appeals. are disniiésed and the entitl'ernent. S ' '

i
of cmployees of the DGSE alhed mst1tut1ons/cen1_ers NCRDP

; ,and NTD to receLve the Health Allowance is .afﬁrmed. '
b

_ : ?f*Saqlb star C’J ; Q
: Sd/ - Uinat. Ata Bandzal g '
. Sd/- Tjaz ul Alsan, T L
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e *;- ; " GOVERNMENT OF KHYBER PARHTUNKHWA - :
N ESTABLISHMENT AND ADMN: DEPARTMENT d a
ey . . ({ CABINET WING ) -
ke R 0.SOC(E&AD)9-24 /2019

T s Dated Peshawar the 28! October , 2019,

:l‘,he Secretary to Govt. of Khyber Pakhtunkhwa 2 8 ’

Zakat, Ushr, Social Wellare, Special Education 8 Woemen - st

Department. ' g

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET 3
DATED 22.10.2019. o

Dear Sir! .
. ! am c_iirected to forward herewith the following decision. of the
meeting of Provincial Cabinet held on 22.10.2019 under the chairmanship of
Chief Minister, Khyber Pakhtunkhwa for implementaton.

| AGENDA TEM NO. 16 T , . —
ORAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL| © .. . T
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT- OF KHYBER B
PAKHTUNKHWA : - , g

! Decision of the Cabinet:
|

—_— ]

i
|

} . The Cabinet approved Health Allowance to the devolved emptoyeeé of
Special Education Insfitutions at the rate of one running basic pay.

Zakat, Ushr, Social Welfare, Special Education &
Women Empowerment

‘ implementing Degartme'nt:

POV e T —

2. | am to request that an implementation report of the Cabinet
decision as required under Rule 25 (2) of the Khyber Pakhtunichwa Government
Rules of Business, 1985 may. kindly be furnished on top priority basis to the

Cabinet Secton, Administration Department.
' ¢ ' Yours faithiully,
~ N\

MAD) . -
| SECTION OFFICER (CABINET)

ENDST.NO, & DATE EVEN.
Copy to:- .
.S to Secretary Administration Deparunent.
. PA to Additional Secretary (Cabinet) Administration Department.
PA to Deputy Secretary (Cahinet) Administration Deg




), GOVERNMENTOF KRYBER PAKHTUNK W,
FINANCE DEPARTM ENT ~ _

AREGUEA'TION WING) ,Zq - =
Oalod Pashawar (o 25152014 |

R

B

R
g

Paktiluniwg
2 Tho shove sald slowsnce wit be:

Spucial Education Instautcns of Kiwbar Pakiuriitiwe devd od Ubdei
Avgiilment | .
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD{SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil
Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa

~ (Provincial Cabinet) has been pleased to approve Health Allowance at the rate of

one running basic pay to the ‘devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. The above said allowance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa ‘devolved under 18_th

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment

Deptt. '

Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa
_ PA to Additional Secretary (Regulations) Finance Department

10.Master File |
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Section Officer
Finance Department (SR-11)
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s \— " BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN )
;J ' EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.

|

' |
Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted:- . E @

That | am serving under your kind control in the Special Education Institution and

teaching/providing Special Education services/training to Special Children. It is
pertinent to mention that after eighteenth Constitutional amendment the employees
of Directorate General Special Education of the Federal Govt: Department, have been
transfer/devolved to the Provincial Govt:, Special Education and such devolved
employees though serving under the same department;of the Govt: of Khyber
Pakhtunkhwa are allowed/grahted Health Allowance equal§ to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its judgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet on 22-10-2019 and also
implemented. ‘

Since the employees of devolved Institutions and | am performing the same duties in
the same Institutions, same department, having the same job description and cause,
being teaching/providing special Education/Training to spejcial Children, therefore |
could not be treated discriminately more particularly with érespect to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even after the payment of arrears the same has been merged in their basic

pays. |

It is therefore requested that | may kindly be allowed/granted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012 on the analogy of the
employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits.

Dated : M%L\QJZQ/ f
' C ;;/@/‘g )gész;gw 2;;2_/1 o 68:‘/5
27y
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A

VAKALATNAMA

BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

. No. /2022
S &Q’aﬁ-\%i o A P S Appellant
Ui, VERSUS
60 / & oth‘ers e eeseeereeee s emesesee e Respondent(s)

e

Fazal Shah Mohr

» , do hereby appoint and constitute,
nand Advocate Supreme Court &. To act, appear

and plead in the above-mentioned matter and to withdraw or compromise the
said matter or submit to arbitration any differences or dispute that shall arise
touching or in any manner relating to the said matter, and to receive money and
grant receipts thereforg and to do all other actts and things which may be
necessary to be done for the progress ahd the course of the prosecution of the

said matter.

1. To draft and silgn files at necessary pleadings, applications, objections,
affidavits or other documents as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

2. To employ any|other Legal Practitioner, authorizing him to exercise the
power as conferred on the undersigned Advocate, wherever he may

think fit to do so.

AND | hereby agree
in the above matter. |

to ratify whatever the Advocate or his substitute shall do
also hereby agree not to hold the Advocate or his

substitute responsible for the result of the said matter in consequence of his
absence from the Court|when the said matter is called up for hearing. | further
hereby agree that in the|event for the whole or any part of the fee to he paid to

the Advocate remaining

mattef’ Received by me on

ACCEPTED BY:

FA;AL SHAH MOHMA
ADVOCATE,

unpaid, he shall be entitled to withdraw from the above

CLIENT(s)

‘ o gd”

ND

SupremE CoURT OF PAKISTAN,

OFFICE:-Cantonment Plaza Fl

at 3/B Khvber_Bazar Peshawar Cell# 0301 8804841

{Clerk) Celi# 03339214136

Email: - fazalshahmohmand@gmail.com.
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