:16.08.20_22 Learned counsel for the appellant present. Mr Kabrrullah‘

_" .  Khattak, Addltronal Advocate General for . the respondents
- 'present. ' | ‘

Reply/comments on behalf of respondents not submltted
Learned Additional Advocate General seeks time to- contact the .
respondents for submission of reply/comments Adjourned. To
come up for reply/comments as well as prelrmrn ry hearlng on
13.10.2022 before S.B. '

| (Mian- Muhammad)
. -Member (E) - -
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’- Date of order’
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2

L 24/06/2022
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492>

06" Tuly, 2022

Order or. other proceedmgs with srgnature ofjudge

The appeal presented ‘today by Mr. Fazal Shah'Mohmad. Advocate . |
may be entered’ |n the Institution Register and put up to the Worthy

Chairman for proper order please

REGISTRAR.

This case is entrusted't_o Single Bench at Peshawar for preliminary .

hearing to be put there on _‘é' 2'"2'2" -Notices-be issued to appellant '

and His_'counsel‘fer the date fixed.

CHAIRMAN

Counsel for the appellant present

Let pre- -admission be 1ssued to the respondents To B

come up for reply/prehmlnary hearmg on 16 08 2022' '
before theSB -

(Kallm Arshad } han)
Chairman




BEFORE THE KHYBER PAKHTUNKH\WA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No__ 44/ /2022

Mst Anial HaQsesssssssssesssnnssnsssnnnmsnsssassansssnnnss Appellant
VERSUS
(€10)V = 0 10 1 1= T —— Respondents
INDEX
S.No | Description of Documents Annexure | Pages
1. Service appeal with Affidavit 1-3
2. Copies of Judgments, Cabinet decision & | A, B, C & | 4-29
Notification D
3. Copy of departmental appeal E 30
4. | Vakalat Nama | 31
AL
Dated:-20-06-2022 I Appellant

Through \} o
Fazal Shah Mohmand

Advocate, -
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazalshahmohmand®@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

Advocatem
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“g BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR Khvirer Patdstutirws

Service Appeal No O/"]) /2022 Diary NO.QZD__
DntchL
Mst. Anila Haq, Senior Special Education Teacher (BPS-18), Govt.

Institute for the Visually Impaired, Children (Girls) Peshawar.
........................ Appellant

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

%md\w—day On acceptance of this appeal, respondents may kindly be
directed to grant/allow the appellant Health Allowance at the

Res '\S)f;‘f‘-?/' rate of one running basic pay w.e.f 01-01-2012 with all back
)«"\\ benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Qaria (BPS-09) on 28-
03-1992 and was later promoted as Senior Special Education
Teacher (BPS-18) and is serving in the Special Education
Institution and teaching/providing special education/training
to special children and since appointment she has performed

her duties with honesty and full devotion with spotless
service career.



2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so

far despite the lapse of the statutory period of ninety days.
(Copy of departmental appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay w.e.f 01-01-2012, is against the law, facts and principles
of justice on grounds inter-alia as follows:-

GROUND S:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
!:oras which appeals were accepted and even the
judgments have been implemented, thus the same



Xt point has been deiced by various foras, the appellant
such is also entitled to the same treatment.

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and she is subjected to monetary loss

illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal. A/"VA /4/7

Dated:-20-06-2022 Appellant

Through M

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. o \ S

ADVOCATE

AFFIDAVIT

I, Mst. Anila Hag, Senior Special Education Teacher (BPS-18),
Govt. Institute for the Visually Impaired, Children (Girls) Peshawar,
do hereby solemnly affirm and declare on oath that the contents of
this Appeal are true and correct to the best of my knowledge and
belief and nothing has been concealed from this, honorable
Tribunal. W
PONENT
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/ ' : : " 2487 to ”501. ..:»OS lo 2320(R)Cb[2016 wilh M Ps.

Nuseal Taliir and others -
. \/crs:m:'

Sceretary, (".l)n( il Administration & Bevelopurent Division,
Scer c.l.u'v l‘m.m«.c Division and ACPR Isl.ml.ll) ad.

Datc oflnamulxon 04.04.2016, ctc. .
Datc of hearing : 17.07.2017
Dalc oUudz,mcnt : 18.07.2017

M , !
S . " Before: . Syed R.quuc Huamm Shah, and- ]
AT L R o Sycd Muhammad H’nmd Mcmbcrs.
‘ . Present: . Mr. Muhumm.xd Anw.\r Mu(,hal Advot:'uc ('or the
\ appellaats.

5.

" Syed * Zil-e-FHusnain anmx. Assxstnnl Altorncy
‘General for the respondents with M/s Arshad Anjum,
* Assistant Direclor, CA & DD. Naveed Aklu.cr. Section .
- Officér; Finance Division, Azhar Nadeem A[vnn,

i

bu\mr Audxlm /\Cnl”l\ us D Rs, -

f FE
: .3 —

JUDGMENT

we shall decide the above mlcd appeals. The fucts yvmg rm. lo lhc present
h 4 appcals arc xhnt the Prime Muuslcr of Pakistan appxovcd puymcnl of. H' allh
Allowancc to the msuluuous provxdmg Ilcalth Scrvxccs in lhc year 2012
and the Fi mancc Division issued nonﬁcauon No. 2(13)R-2/201 1-777 ntcd

<

running salary to the hcallh pcrsonncl in the cmploymcnl of Fegl cra '

Government in BPS Schcnu. w.e.l. 01.01.2012, in addition (o lhc': ©Xi: l{n_

‘pay and nllow.mcu. in BI’S scheme, Health allowanee had been pmd {¢. lh

) conlcmponru.s of the nppcllama in othér Government. IIospxlaIs mclu ng

PIMS, F cderal Govt, Poly chnu. CDA, ICT, Pakistan Railways ad I e c;':'

- Govcmmcnl Scrvxcw “0\])1[-!] l«l.lmnbnd cte. but it was d sconum:ul:'_l )

S" ' '_ the prc.scnl appcll.mls vide impugned orders dalcd 08.08. 20]4 2l'.l.03.20:l‘6:
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Assisant Accounts” Officer and Muh.umu.xd Ja >bar. _

SYED RAFIQUE HUSSAIN SHAH, MEMBER:. Wil u“s._uuu,fwm
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B 86510 STICS2016, e, with M,

and 25.(’3.201(-;.__;1'110 Sccrq;'l:l{‘_yj; Capital AElminislr;""'_vz & Dcvclopmcnl 3

Divixion (CALID) vide lwug« daicd 06.08.201 2 allowee. tlean Alloswance

10 24 personng ol Ditcctorie Genpral ol Special idue ‘un (DCSE) tnd.
the :\_Gl"!_{. lsl:lhmbad‘.\':nrlcd‘ paying (lic 'sn'icl'AHm\::lncc. . hese personne) - ;
with elfe T 01000 205, Due o discriminagive ueliv g off '.\'ucrc;ll!r,\" )
CARDD ihe cmployces ol DGSEE started agitating u;J matter with him who .

vide leiter dated 13.03.201% allowed | eann Allowance to all the cmployc.cs-
of 16 inslil_u(imi.s O DCGYIL and allicd cducation centres, cle. in view.of
t’unlcn'ous and the serviees BcinQ rendered by them iy providing Health

-Services 10 the disabled and speciad children with efreqy from 01._()1.2012
and the AGPR accordiugl.\" Slurlcd p:l)';'ng the said :':illn\'v:mcc'm lhcuh_. The

- AGPR \"idc‘ letter dated 05.08.2014 ix.ll'unilcd.‘ the _D;x'cc(t:)x' chncml',"DGSAE L
that Finance Division had.not provided budget allocation for the year 201 4.

2015 for the said )\llowa’m;c;. hence, the Payment of saigd Allowance pe ) )
Stopped by sub’x'nitting the computcer changes th:"nu[;h concerned -DDO§. ' i
Subscquently e Finance Division ulloculcd'pudgcl lor ihc said Allo.yv:m'c,'c T x .
but the CA&DD parked the budget and later on aliogatcd the s':imc; to somg
éllxcr nrguui.zn'lion. Being apgricved ql's(d;);):ug;: ol the suid Alloy:v:mcc vide .-
iclxcr. dated dSQOS.ZOM the  affecte employces lled wWrig l’cmiOJ
140.3‘784/2014. 3358/’2(“-! illl(,l"l(_)()7/2(”‘| \'\'lli.(:li,\w{crc tlislmsctl‘ ol by th¢
Ho_n'b}é Islamabad High Count, l.s'l:mmvbml vide order &L‘llcd 1 7.()‘-).2.‘015 in
lhc fol‘lowin,g 'manncr: - ; ‘

XXX A : TooNXN Xxx . R
. In e light of the above, the insta pelition DR
alongwith. the connecteq ‘pelitions are converted into | . gl
fepresentations deemed (o e ‘pcnding_bc(brcJhc"lcurncd o I P B
- Secretary CADD. The learned Scerctary CADD ‘shajj . ’ ,'
afford "an opportunity of hearing (0 "aq authorized - 0 i

represcntative of "the petitioacrs and, thereafler pass a

© Speaking order, | is cxpected that the Sceretary shall,
inter alia, take into Consideration: ' P
“a) the nmd'(‘u'i( datedd 26.3.2015 filcqd by the Sceretury
Finanee, during ihe PYoceedings before this Couri; !

b) the fhe hat in some cases the Heally Allowance,

was paid to (se ¢mpioyeces by ke AGIR pussuang

o et approval given by e CADD; - I IR

€) The reqiest minde by apnd oy behallr o “the.
Petizioners that in (he circumstances fecoverdy of

o . - the  Health Allowaace ‘would  cause imnicnse
: o ’ o hazdship: . ang . ' o o
. . . P ]
) ) The Iact that e pelitioners are craployces of:
237y different SMeparienty and - enditivs  under ihe-




‘ thc followmg praycer: - 4

. © therelore, be set aside .md it be declarcd that the ucuou

= ; : ' ,‘é“( S350 u».s'/:;(u)(;.x'/mm.cuc.wiu.M.l':aL

administrative um&ml ol CADD and, llu.rulm\., the

“entitlement or  cligibility  shall be  taken ino

consideration in thi light of status  of cich

N department or cntity separately.

‘5. - In order lo mcc.l the ends of justice, it would be

“appropriate that. recovery of the Health. Allowaree alrcady

_paid 10 the cmployces is recovered afier. a spcaking ordcr hiis

R been passed by the learncd Sccrcnry It is cxpected that the

) . ,Sccrcnr\ CADD shall pass a speaking, ordcr prcfcrablv within .
- 90- d\yt

NeX T . -~ . XNN © NXNX

The 's'ccrclui')' CAKID. alier iiui‘uﬂinu the record und alfording tlw N

'oppmluqlly of hc..uuu_., to the authorized :cprcscnhuvcs of - lhc
" petitioners (now .|mu.ll.ml:.) on 14.03, 2016 passed the arder. dn(ul
.21.03.2016 and . dcclnrcd llu. CA&.DDa letter dated 13.03.2016
, .allowmg Health Allmv.mu, to the l)bbl unpluyt.u:, uul.nvful, .nl,mu'.l
the rules, void ab mmo and dirccted the- AGI’R lo 1ccovc| the s.ml

Allowancc from their salarics i in cnsy msnllmcnts.

20 .. linthis backdrop, lhc appcllams filed lhc instant .lppcals with

) “ll is, lhcrcfon.. ‘mosl rcspcclfully prayed lhal llu.
- appellant being- cntitled to Health - Allowange being
h "covered under catcgory . of HMealth Personncl, ‘the said [
‘order dated® 21.03.2016 by respondent No.l may | i

of respondent Mol in ‘withdrawing the suid allowang|-
and recovery thereof from the salarics of nppcllams, is| -
~malafide, illegal, violative of principles of locus|.
. pocnilentiac, unfair, unjust,’ unrcasonable, arbxlnr)' :
Tanciful and. capricious. and that arc catitled (o reeeive]
the same, . from the date it has- been wuhdrnwn and[

" stopped lrom p.lymcn( . . ;.

3. o "lhc lc.mu.d ‘counscl I'or the appcll.mls aguv..d tha 'lhc.

,appcllams bcmg lcdcr'\l govcrmm.nl Scrvants undcr Amclc ”40 of

" Constitution of the Islamic chublxc of Paklsl‘m, 1973 and, covcered mdcr i ‘_ ..

I
Scction 2 (b) of Cwnl Scrvanls Act, 1973.were entitled ; ito all pay.a

allowances prescribed by F Ldbl-ll Guvunmuu for its unployu.s lvI
stated’ that - ﬁu.mcul dlrccllvq containcd. in Mlnlbll')' oq Finance
No.2(13)R-2/2011 d:xlcd 06.02. 201" ‘was unambxguous nnd q " 7
stipulated '\dmns:lnhly ‘of Health- Allowance to .1ll hc'llth pcrson . '

cmplovmcnl ol Federal Cuvunnu.nl in 3PS .Sc.lu.,..u. but !d..spuc thyee{ sai
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“fall unciér the :lc.uuum of hnr.h peisonnel b;c.zusc healtn pcnonncl mecant ..
" a pcrson who held a posl in .mv institue or organization dchvermg scrvu:c.:.~ :
in the hcahh scctor and mcludcd in Sc.hcduk.-l It was further submitted tha|

Samc on 14,03 2013 on-the ground that (hcy were involved in the. proccss

Cof cducation, (r:umng and rc.hnlnlunlmn of disabled \.hlldrcn .lml persong

"DGSE cmployccs \\uhnu( cu..cPrrcncc. of the Finance Dmsmn .mc~ (hc

'z\f" PR m"dc provmonal '\wimn. to thc appcllams. whxch ;\\'as

_<llbs¢.qu¢l‘lll)’ clm.onunucd .nu.r »cnlu..umn ol umllcm-.nt in order (o
-

prevent the mnusc of this alkmanu. by non-cnmlcd personnel! It ;ivnS'

said benefits, [y sx.ip’po- ol lm \c.rsmn. llu l\..lrmd u.)unm.l lor lhc
aﬁpc“nn(s rcfcrr».d o the nulvmc.m.. of' s ST dated 05.10.2015. 1 .01. "Olo '
15.05 2016 and 14,12, ’l)lc:p.u.s\cd in Appsnl.‘ No. ""4(1’{)CS/3"OI$. 3567 (n _
67"(R)C8/"0l.:. d176 tu II‘\7 sy g l"Sl(l\)(..S"’Ol:’ & 381 lt.),
409(1{)CS/2016 and praved for- the same” relicf, The lmruc,l LOUHSU'

vehemenily argued that the .upondt.nl-[‘m.mcc. Division wa 'S blm_\'ing«hul .

. -and cold in the same brr.uh is. on the one haad, jt had .:dmxou the clain of .

the appelianis jn para 3 l..-.u pasnwg ise u).l. ..c:x s diled G alie o blg

Islamabay Migh Cour, lslnmab:\d while, on lhc mlur Imnd, they du.luu.d

the same ¢laim \'xd‘. uuh.r d.m,d 2[ .03. 2010. ¢ cou(uulcd that -the bcm.r (
. once pranted nnd acted upog h.n(l created vested right which could uol be - -

:\\uhdnwn u'nlnlcr.lll\'. in \mlnnon of puncxplc of natural m\ucu. The

Aeamed counsel lor the .-mwll.ml I.uslly arguced that unpugnul nrdc.n were
void “ab- mmo. cnr.lm-mm-.uuhcc el h.n'mp no - s.nm.uly of lmv RIT
wuhdr:xw.u ! stoppage of .\.nlmy .umuuuul l puaishmeng \\'lm.h could hot

be .lw‘lrdcd without ado )luu- the (lm.. 1rm.c\s af’ L. 'nmvulul tmdcr Ill!. .
I i |

(;u\'umm.m Servants (l i u.my ol Un'.uplnm.) Rules, 1973.. -' ) !

4. . The .'lppc'lh were resisted’ by the rcsponduus. J( was sln(c

thng ihc said allowmuc \\.n x.u( .ldnll'iMML o the appcllnn(s as thcy dld nT‘ -"‘ ‘

' ,xhc Health Allowancc was nllowcd provnsnona“v o the appeitant; by the ‘
N AGPI\ on the -basis ol C/\DD wasmn s letter dated 06,03, 2012 bug
_ subscqucnlly that vansxon s'c.nl 2 rct‘crcncc to the Finance vamon (o  Scek .'
its concurrence for admnsnbxh(} of Health Allowance which, u.grc(tcd the| - |

become entitled for (h'._ 5.m.i ‘xuow.mcc. The CADD on 13.03. 20!3 m its
Cominunication to AGI’R cony cwd sanction of the I Iunllh Auow.mc‘. o

A
By

submitied h\' :cspondcn! No.Z"llml health .:!low.mcc _\yas Brited ywith' the .

4 s:mo s,mc)c.vzum, ele, mmMPs .. %

Awith disabilitics and, -hence, \.nuld not e dcclnrcd 2 health pc.rwnncl tof . ;%




- was. granted 1o the heatyy

. v ' ,
- 563 to STIRICS2016, etc. with M.ps,

:lpjir«)\;xgl ol the Prime Minislér, through a summary, specilically nmvs:d for
three Federa) Governnent vl-fo.épi‘luls i.c. Pakistan Igistflulc of Medicul
Sciences, 15,G. Polyclinic and N:uibnnl.lhsii,(uie of Rehuibilitation Medicine,
: "l'ﬁc Dlircc:lo}mc (icncx:nl of Spéciul Educ:uinp & Sociul Wellare, licix?g an
cducational body. t!c;ll(_ with. the process of cducglion, clraining and
- ’ml'mbililulion' of disnblcd‘clﬁldrén and pcrsons with disabilitics, which was
p;lrr;cd out by a muni-.arofcssidhnl tcam ixic’ludi_ng teachers, profcssibn:ilsf.
doc.lor.‘:. admiui:;lr:“urs,. u-xvini:.'(cri:xvl_ ind supportive / .'mci”:u'__y stall did mﬂ

fa!l.wiilhin the ambit of health organization and could not be declared as

: : *hicalth pérs‘dunc!‘ 'u'n yget the :;uidvufllmv.:mc:c. The responden No.J ie.-

~AGPR in its p;arawisc‘commcn(s #ubmiucd that the idcnlical_._cascs,lillc‘d Dr.

Fa;kh'F..Lbdhi, etc.’ vs Secretary Finance were' stil] pending before ghe
Hon'ble Supreme Court of Pakistan, - '

A We heard the lcamcd counscl for (e parties and perused the
© record. ' ‘ ' ' '
6. - ".l‘_hé-‘hc:v:h_h_ ul-lmv:m_éc C(](l:ll to onc basic Pay of running salary

personnel in the employment. of Federal

.4Govcmmc,nt, in s Scheme, with - eleg from ()-l.(H_.ZOIZ. It was e -

ddmissibic io'non-cli:xié‘al cadres, dn reply-1o g qﬁcry raiscd by AGPR vide
letter No-TM/18-64/CSHP/Hps/30 14121186, dnieq 12.03.2012, qhe _

Regulations Wing of (e Finance Division vige U.0. No.F.2(13)R 272012~ |

172 d'.:xlcii 27.03.2012 fumisheq 'dcﬂnilion of the health personnc] by stating

- that *health personnel® .meany 5 persons who held a Post in any instjtute or

‘Organization delivering services in (e healih Seetor “and - inclyded.

' thcdulg—{, but did noy ,includc‘ PErson who “was on deputation (o tfie

Federal Govermmeny from any Province or other authority and who was on _
. 4 i '

contract, or on work charged basis or who was paid from contingencies’

The appollants ‘are neither deputationists from any Provir'ncc'o.r other -
authority nor have been engaged on contract or on'work',élzarged basis,

Thcy arc also not-being. paid !'ron'n‘cén('iligcncicé. On the conlrary, lhc)"_ are

- civil servants undux"sccliuil.z (b) of the Civil Servanty Acl, 1973 g we,
dch’.vcrin.g‘.s;rviccs to the disabled children /7 persons. The benceficiarjes l
' appellants compriscd of Academic a_"hd Administrn_(ive ‘Cadres, Accordingl'i'

to the dcﬁniliou 'l'urhishc‘d- by the lfi:xanicc Division vide their u.o, dalc.d.;;"

'27.03.2012 the appellants. are cnl,illcd o health allowance, In purns-6 & 7+

under Facts of parawise comments filed beforc the Hon'blo Islamabad-Higy, *
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S e may.

: Icg'lllv su<lnm1bh. and liable to be selaside. = |

——rrar GSI2. lS‘\
, .
\ 6 56510 s71m)c'~;/"onr ote. with M.s,

‘I

Couri Islamabad on hclmll of .Su..runry Finance Division ; m Writ l’chuou

Nn.4007.‘2014 it was calcv'oncnll)f admilled that in April; 2014 Mmﬁuy of -

_C-\DD again submitted NIS/ DOs cml(nmmg a pravision ol Rs.100 mllhcm

as HPA “for DGSE for inancial yv.u' 2014415, however, DEA refused (o
cndorse the NIS 7 BOs foru.ﬁully deducted an nmoun( of Rs.92, 542 .

million of. HPA, lcavm" Rs.7.458 million for’ thc petitioncrs (now

appellanis) i.e, 24 cmph) ces who bclougcd to medical prorcssxon and came .
under the cntcna ol cnmlcmcnl of ”PA as. px.r DBEA (LAI)D) .

‘understanding, D.O. letier dalcd 09.0s. 2014 was  issued by FA's

Orgamzauon to AGPR for s(oppagc of HPA o non-cntitlcd cmployccs and

u was. duty of AGPR lo take” acuon on the said lcucr and " decide
cnmlcmcnt It was praycd that the pcmxon was_an .ldlmnmmuw. 1ssuc wnh~

CADD & DGsI:, therefore, e I m.mu. Division bye | c.\c..ludul frnm the list

ol',rcspondcnl\. Now: 1l a-m:mc-. Dwmun has come up with dilferent

ostand, It s bl .|llmvul tu .|ppmh.llc and reprobate,” Nu logical rcply has

been submuu.d by lh\. respondents for ds.pnvmg, the nppc.llanls of their -
lcgmmah. rights, A large numbey of uuployuca of the I° ulu.ll (Jovuum(.nl
similarly p"laccd. arc gc((:m, the said .ldv.m(n;:c Why, then, the. .lppt.ﬂnu(.s
be  deprived, is not clear from- what. hm, been written in the commum bc.fm«.
“the Hon'ble Islamabad llq,h Lom( lal.nnabdd and the Federal Scrvu:c

‘ Tnbunal "Thls sceims to be dlscrunmatory treatment | oﬂcndmg Article 4 &

25 of the Consulunon of Islamic’ chubhc of Pakxslan, 1973, I~unhv.r the
appellants have bccn dxrcucd by - rcspondcnt-No.l-‘to refund the paid |
amount” which s agamst the principle ol‘ locus pocmtcmmc because the .
Hon'ble Suprcmc Court of Pnl\xsl:m has cons:slcntly held that (hc bcm.ﬁ
once granied and acted upon crc:ucd a vested right. wluch could not bc
wuhdra\vn umhlcnlly,‘ﬁx \'xohuon oF naturnl Justice, It is an csmbhshcd '
law thag bcnc[‘ Is reecived hy a czwl :-crvnnl cvm under orroncou.s mclu‘
msa«.d by the compc(cn( autliority wuhou( :my Ll on the p.xrl of c.iwl
scivant cnuld nat be. rucu\'crcd vcvm ir- lhc “benelicial  opder \v.xs
subsequently withdrawn op uu:l‘ uf We are fortificd to take this vu.w m

" the light of the judement or Hon'blc Suprcmc Court of Pakistan u.porlcd in”

PLD 1992 sC z07. chcc. to this extent, the unpugncd orders are not

r

|
I

7 . We would like 1o make an cmphasns on lhc judgments of! (hc
T nbunal in Appcals No. “24(R)CSI70 15 and 381! to 405(R)CS/"016 dalcd

T AL T r’\,-’ g




' — v 3 R TETI Ty St TR
v ' ) 2 0 / TSt .\7_1(!(;L'$l‘.’0u.. wie. with ML Dy, .
u.\.lO.:Ol) and HU12.2010 whersin: the controversy u.lalmg, to llcullh i

Allowanee has .lln..uJ\' bueen resolved: When confxunu.d with the said lact, !55

¢

it

the respondenis have | failed 10 dcn\ the lacl. As such, the uclmn of ll)c feli

o

. n.spnndcms .xpjn.-us 1o lu. mx.on,lsum in the light ol the .1luu.nu.nllom.d

L Jjudgments on account ol Azicle 23 of lh\. Conslitution which guaranlccs o ‘
u]u.ll rights,and equal plolu.uon al law for cvu’y cxlucn. To (.nsurc : )
umfommy, rule-of -.onsns(t.my mual b‘. applied ! whnh. conszdumg the casc
ul the appetlanta, Nioe - the Hewihle- Al“ N et vide tl d |ml]-uu.nl {n the
case reported as 1996 b(,Ml( 1185 has ahcady lu_ld that “rule. ol E,ood :
- governange duesmands thai the b..m.ﬁ.s ol the said decision be vxtendegl to: o
. , )
other civil .su\.mu. also who m.ny nut’be p.u‘lu.a 1o the litigation, msu..xd ofl : A "
wxnpcllnng them 10 approach the 'lubpn.xl or any ‘other legal forum, Hcpcc' b g
. . the claim of the appcllants is rcquxrcd to bc dccndcd onthe samc annlogy / : '2: J
) ‘pnncxplc as framed in the cascs of Dr. I' an’ukh Fiaz Lodhi and othcrs by the® I 4 . ':-‘
: " R 1
: Tnbunal vide usJudgmcm dalcd 05 10 2015 11.01 2016 and 14.12 201ﬁ ‘ T
. Sk R
: L . 8. _ Foregoing, i in vicw and lollowmg the rulc of consxstcncy. thc N R
- impugned ordérs dated 21,03, 2016 .uul 25.03.2016 arc sct aside mlh :; ’ ',; -ty
dm.cuon o the respondents to continue the Health Allowarice alrc.ndy ; ‘\I' f.
. o L-r:um.d t the appellunts since 2012, .md to relund all dv.duuuon m.ndc in’ : :l '. 4]
'; complianee \\Illl the impugned unlu\ wnhm ] pulud ol’ ung numlh hunl ."‘:.j .
Cthe e the uq-\' vl this Jmlrmcul is w\-uvwl in their oltice, Smu. the main |+~ i
) . appeils h.n'c been secepled, ivlise, Fetitions are ulso uccepled, ‘
. : v, - 0 Judgmient 1o apply all thetitled appeals mutats mutandis. ,' o
. .~ 10. * There shall be no ordcfns to costs. I
I woo Pamcs shall be ml'ormcd accordmgly - I !
. . . ’ L ] ) . . ) 3 . '
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MR, JUBTICL VAN EIAOL”B NIEIAR HC.J
- MR. JUSTICE: UMAR. ATA BANDIAL
MR JUSTICI“‘IJA& UL AIISAN

ad i Ap;

T (Appeltate Juris iction)

" {Onappast forim- morjudynihu imdun’l 'JDl7 11 2010 0510.2015 'of . rhu Pedornl Bervice lnhmnl
NosS4b t 573,767 W 793,391 -918,916-1,019-942/998. 1005 IWS A, 1000

4 o.zuz:.zqn aun,‘!n
oed

Federationi of Pakxstan throuéh Scu etary Capitat Admmxstr:\tmn

and Development - Dmmon, -

Islamahad &tc.
. 5'_} .

Nusrat '!‘ah:r etc , .
Mira) Gul etc. Lo
Ejaz Ahmed and otherg
Firdous Begum-ete.. ., k o
Robina Qureshi ete. -~ -
Muhammad Arshad etc

-,Sheh,ba.z Akhta.r Khal;d ptc

ﬂ@mm

’ CourtAssoclato :
o Suprsme Courl of Pakis

Islamabad. -

Taimoar Imran Ali. Khan ete.
Mnhammad Jabbar Khan etc.”
Shahid Igbal etc. - -
Mularomad Anwar dtc, . }

‘Nalieed Ka\.mar éte.

" Igbal ur Raehid ete. .
- Ghulam Mustafa etc.

«  Mulchtar Ahmed- gte, . .
~ Nacema-Bushia Mahk Lie v

Meehe Asadietc..”. . . N
Muhanimad Qayyum ete. '
‘Rubiria Mahrnood- Awan ete.
Muhammad Khushal !(han ete.

Mussarat Bibi-ete.

‘Muhammad Ghulam Durrani etc.

Muliammsd Mushtagete. .
Qari Mubammad Alinas ete,
Riaz Akhtar etc.” : .
Syed Zameer Hmdcl RIZVI ete.
Liagat Ali étc. .
Bhamimad, Anf et

a .Wasc:m Huasain et
I(halrd Pcrvcz ete.

.,_Im;hammad Nazir nyam ctc X

e

VLI:R.S US

" it CA. 1639/2017)

. posl
{osz;1ios- e tns»laﬂ 1203:4343,23270 380,235 2108.2300-1,2369,3370,35 72124
1'9 'ﬂ ’? # a'ts.as"l onmn:s;u wumc.'urs

. Ap.pellant(a} :
(in all 'caaca)

(in A.1631/2017)
{in C.A.1632/17)

. {(in C.A.1633/2017) ¢
“(in C.A.1634/2017)

(in C.A.1635/17) - o
{in C.A.1€3672017) - . .

(i C.A:1637/20:7)

A, 1638/20107)

(i C.A.1640/2617)

i C.A1641/17)

“fin C.A.1642/2017)

- [in'C.A:1643/2017)
v (i CAA. 1644 /17)

{if C.A, 1‘345/”0Ll)‘ C .
(iry C.A. 1640/ 017) -

(i CANBFT /17

{in C.A. 1b4d/"‘017) S
{in C.A.1649/2017)

L {in C.A1650/17)

(in C.A.1651/2017)
{in C.A.1652/2017)

- (in C.A.1653/17)

(in C.A.1634/2017)
{in C.A.1655/2017)
{in C.A.1656/17)

(i C.A.1657/2017) -

© {in C.A,1658/2017)
-+ {in CLA1689/.17)°
T {in ClAL1660/2017)

- (i C.A.1661/2017)
(inC.A.1662/17) "

' (inC‘AIﬁGd/ZON) :

in C.A.1664/2017)

(m Chs 1665/1")
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" ‘Mohsin Tanvir ete.
. Jabbar Hussain’ etor

‘ ‘Ch. Amjad Ah etc:
.. Liaqat &l etc.

.. Mra. Safia Kalboro etc,
. Mrs. Sahleha Nasreen ete.
" Miss Shazia Nazir etc,

. Miss Shaliida, P'ar;}eqn etc

Jiciste . Mrs. Rahat Sultana ctc:
1ol PaKR Maqsood ete,

Mumtaz Hussain. etc.
Manzoor Ahmed etc.

Syed Manzar Hussain Gardezi: et.¢
mMuhammad Saleem Kunbcr ete.
Abid Hussain ete:. .
Nawahzada etc.

Muhwmmad Azccm-lf.han etc
Attaullah etc. '
Syed MNazir Hussain Shdh etc.
Muhammad Amir ete. -

Mrs. Mehmood Farzana
Muhammad Anwar ur- Rahman etc
Rufi ete. - ; .
Mumtaz Khan ctc.

Mrs. Rehana Ghaffar ete. -

Azad Khan ete. : .

. Bheazia Bibi ete.

Imran ete. .
Zahid Mehmood etc. -
Zafeer Ahmed etc.

Arslan Igbal etc.

Mrs. Syeda Khatoon ete.
Miss Zubaida Khatoon etc,
tvirs, Farida Rqﬁ ete.

Badar Munir Badar ctc

_Azhar Mehmood etc.

Muhammad Daud etc.
Shafiq ete. .
Javaid Rauf ete.

Akhtar etc.
Shaukat Jan etc,
Abdul Karim etc.
Mubarik Ali:Satti eto..

Abdul Rashid Shah ete.
Mumtez Gill ete. |
Muhammad Farhan etc,
alludin cte. .
M. Sohail Khan etc. Y
Sycda Sadaf Ali ete. | ’
M. Anwar etc. s

Mrs. Shamim Abid etc, .. ;

i

Mrs. Sumira’ Yasmeen
Shahid M. Khanéte. .
Miss Shazia Bibietc. - '~
Mrs. Rulch-e-sze.l ctc.
M, Amir etc. © ' b
Mrs. Sumera AziZ _pf.g:.

.

: '(m C.A: 1666/2017)
7 fin C.A, 1667/ 2017)
" (in C.AI16BBY1T) . .

| in €AASTI AT
-~ fin CA1672/2017):
(m QAL 16’73/2017)

(in C.A.1678/2017) -
“(in Cop1680717)

- (in C.A/ 1681/2017)' N
' (in-C.A.1682/4017).

- {in C.A.1695/17) -
" {in C.A:1656/2017) °

" (in C.A 1688417}

L Min, CA 7 %6/5.
. (inC.A 1717;2017) .

\l’-

(in C.A.1669/2017).
(in C.A:1670/2017) .

{in CGA.1674/17) -
(in C:A.1675/2017) -
(in C.A.2676/2017)
(in C.A.1677/17)

{in C:A.1679./2017)".

(in C.A.1683/17) o
(in C.A. 1684/2017) T
(in C;A.1685/2017). - . . -
(in C.A.1686/17)

(in C.A.1687/2017)

* (in C.A1688/2017)

{in C.A:1688/17).
(in C.AVL69GY 2017
(in.C.A:1593/2017) .
fin C.A/L692/17) e
(in C:A1693/2017) .-

{in C.A.1694/2Q17). -

(in C.A:159%/208]

(in C.A,1698/2017) " .7, .-

" (in C.A.1700/2017)
*{in C.AXTOL/1T)
A A TR/ 201,
7 ik G L 7QZ 1 20
' (in ‘C.A1704/17)

(ingC.A. 1705/2017).
(irf C.A.1706/2017)
(in C.A.T70%/17).

“n C.A.1708/2017)
(in C.A..1709/2017)

e

[ S
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W Suprdma‘ Court o) Pak
' 1

R /7 )

Y
.1“. . " . :.‘ *
_ Asif Ali and others: . - <

© - Auajid Bashirete. :* S

" 'Mrs: Samina Zafel-$te, - i"
) -‘\Muha.mmad Bukhsh others &

*Mrs. Qamar Zahra otc.
. 4&habbir Nawaz et

T4 Zulfigar Ahm_edfot.l"i'c;‘a',':" .

Mrs. Raghda Jabéen etci”
Mrs. Najma Khantm:ete. -

.. Mre. Mah-c-Nez Israr-8 qth_érs}

Zuhaida Khanum ¢cte.
Mrs. Shabana Latif-ete.
Mrs. Zahida Nahced £tc.

Miss Lala Rukb Qurshi ctee o
Mrs. Raheela Ambreen.etc.

_Mrs. Shams un Nisa 'a;nd.othe-rs“

. Ms, Farzana Maspod €lG.
_Mrs. Kaneez Rubab.ete.

B

" M. Raheela Haiderdnd others

__Mrs. Asia Basthid ete.
s, Tayyaba Qaiser etc.,

o, Neureen Igbal.and others: -

» Mra. Shahbann-xausai? eto, . -

Tahira Yasmbeeri Aya:cte. -

_Tauqeer-Ahmad and dtlers

" Inayat Ullah efc. :
‘Muhammad ldrees Qamar

Parveen Akhtar-etc. -
o .Mtihammad"’\(éusa-ﬂctc.i‘f
Nasreen Anjurm Aye- ete.
. . Muhammad lshad oo | -
e chghar Mahriood ete. . .
- Abdul Ghafoor eté.. .

\

_'Syeda Sadaf Aliets.
.+ Mrs, Mehnaz Ajmal ete.
Javed 1gbal efe. - - .
"Mrs: Rizwansa Shehid «cte.
Muhammad Ajmal-ste.. -
.- lguider Fussain eté. - -
- Tahiir Mghm@pdi‘c’c«:,' S
3 ¥ étc. ..

Pervaiz Nadeerd eic.

Asif Younas" et
. Muhammed Younas etc.
i u:,,)anﬁcaMb‘skﬂd--ctc.

slamabad. 3. Y
ol T “ houkat Mashid-etc.
o Me! Yst,smin’fpﬁraﬂt&

' M&S Rubina Anjum. ete., -
A

. Muhammad Aslam-€ic.

... Mihammad §ayyad.ete.. :
"Muhammad Saleem-ihan etc.

; MMm’a&fA’étgm etes

J ctei
- Byed-Arif Hissain Shah etc..

fin C.A.1728/2017) -
(i C.A.1724/2017)
(in €.A.1725/17)

{in. C.A.1726/2017)
(.. tin C.A.1727/2017)

- (in C.A 1728

i C.A.1728/17)

J2017)

{in C.4.1730/2017)
' (i'n;C.A.l731/17)‘ '
- (in'CiA. 1732/2017).

" (i C.A.1733/20 17\

{in C.ALT34 2%
(in C.A,1735/2017)

(in C.A.1736/2017)

_{in C.A,1737/17)
(in C.A.1738/2017Y
fin C.A.1739/2017)
{ih C.A1740/17)
- {in C.A.1741/2017)
.31(in.c.A.,1742/2017) _
“fin C.A.1743/17)
(in C.A.1744/2017]
fin C.A.1745/2017)
(n C.A.L746/17}
{in C.A.1747/2017)

. - (in C.A.1748/2017)
in C.A.1749/17)
. (nC.ALT7S0/2017)
- hin'C.A.1751/2017)

{in C.A. 1752/ 17)

fin C.A.1753/2017). :

© jin CIA.1754 12017

<(in C.A:1755/ 1n
{in C.A,1756/20 17)
fin- C.A.1757/%0 17}

+ . {in C.A1758/ 17)
1. (in C.A.L759/20]17)
in C,A,1'760/2017)_
(i C.A 1761/17) ©

o din C.A.LTER/ 2037 7

' (in C.A.1763/20)7) .
M lin €.A.17584/17)

" {in C.A1765/20 L7y
- .(in‘C,A.tl76;6/2017}.
¥ (in.C.ALTET/1T) '

" in CA1768/2017)
" (in C.A.1769/2017)

{in C.ALTTOMT -

) ('m'C.A.l‘771/2017) :

iin C.A.L772/2017) . '

{in C.A1773/17)
Vi C.A 1774/2017)
{in C.A.1775/'.201’!'\

{in C.AATTE/1T)

(i Ci 1777200 7H

Ain ‘(‘..A.'I.'77B

J2017
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M., Na.zmms,r. etc:.

ete.

- Miss Naz Tahir etc. R
" Sycd Sultan Shah etc.», .
© nrs. Shagufta Bibi -

[Chawar Idrees ete.
fre. Naila Iqbal ete.
Amjad Badshah ete.

‘Waris Malik ete. -

lmran Anwar etc.-
Amjad Sohail ete.

" Agif Mashid ete.’ g
. wirs. Nugrat Dastagir ete. -
Mulkhtar Ahmed etc. -
Busharat Masihr ete. . -

Ali Rehman ete!
Munir Ahmed etc,

" Mgy: Tasneem Fauma et’c‘
Muha.m'nmd Nq\luﬁd Arif Khan

Muhammad Zardad ete.

Syed. Ashral ali etc.

mrs. Kausar Ayub v.-tc o
‘Malile Waheed Shahzad ch
. Ashwaf Mashid étc.

Muhkammad Ajnial-ete. "
Mrs. Shaista Manasir ete.

" Mumtaz Hussain ete.

Mrs. Saima Noreen ete.

Razzag Ahmed ete.”

. mMuhammad Ayab ete.
. Fjaz Ahmied ete. . Lo
Shah Muhamriad Afzal eté,
. Mmubammad Javed ete,
. . Muhammad Asif etes
. Muhamrmad Kha.liq ete,
" Nafisa Henif etc.

Qari Zahid Mehmood ot

Asif Amin ete.

Mrs. veronica ete, ¢ -
Qarl Mithammad Sn:\chque e, .
“vcda Saima Naasir etc. - -

o Mrs. Huma Waseen €tc. -
Weheed ur Rehman ete, -
Ms. Saiina Parveen e't'c,-~

ESTED

Cann ﬁLsuchu

-Ghulam Rasool'and others .

Tarig Khan etc.

Muzaffar Huq.,aun Rathotc et.c
Ms. Shahana Shahidete. .
Muhurmmad Khan-etc:.

Basharat Ali ete.

sarsrdm Gourt ulP.klsunM-_ Tanveer ete.

ml 'mab:m

Shabbir Ahmed ete. o
Mro. Shamim Alhter cte.

Tanveer Ahmed cte.
S.M. Sirgj ete.
Zahid Mchmood ete.

Mrs. Nadia Noreen etc.

" lin C.A.1829/17) "

¥

3 IL'/
g B

(in CA.17B0/201T)..
(in C.A.1781/2017)..

. (in'C. A 178"5/ 17)

(in'C.A.178342017)--
{in C.A.1784/2017) -

- in C.A178ET Y -

(i C.A.1786/2017)"
{in C.A.1787/2017).
{in C.A.1788/17)

(i C.A. 1739/20‘17)

i C.A i7é2/2017)

" {in C.A. 1793/2017)

(in C.A.1794/17) .
{in' C.A.1795/2017)
{in C.A.1796/2017
(in C.ALTST/LT)
fin C.A.1796/2017)
{in C.A}799/2017)
{in C.A. 1800/ 17)
. lin C.A. 1801/2017)

(nCA 1803/2017]
. lin C.A.18037 17 -

{in C.A. 180472019).

{in C.A.1805/2017) .

{in C.A.1806717)

" inCA. 1807/2017)

(in C.A. 1808/2017)

. fin CLA.1809/17)
{in. C.A. 181072017

fin C.A.1811/2017)
(in C.A.1812/17)

{in C.A. 1813/2017)
(m C.A. 1814/2017)

(in.c.A.Iainad’Vi S

{in C.A.1818/17) "
{in C:A.1819/2017) ™
{in C.A.1820/2017).
{in C.A.1821/17) -

. {in CA. 1822/2017)
- {in C.A.1823/17) .

. (in C.A. 1824-/2017)

{in C.A.1825/2017) . *

fin C.A. 1826/ %) "
{in C.A. T82T/2017)
{in C.A. 1828/2017)

{in C.A.1830/201%] -

- in C.A.1831/2017} .
- lin C.A.I832/17) -
< (inCA. 1833/2017)
;.. lin CANE34/3017):
K (m C.A: 1835/17;
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" . Ihsan Ahrnhed ‘ete,: < - . -
Mrs. Naghmana Ji abccn etc.‘
Qari Muhammad Abbas cte.

- *Abdul Manan eté..
Harcon Rasheed & C.

-'...vhahzad Nasu‘ ete. .

Miss Rubina Aqeel eLc .
Irfan Ahmiad etc; i "
Kaudsar Afza ete.. . . -
Atif Rashid etc,. N

. Mst, Shamim Alchtar ete.

Babar Mchmoo’d et .

Noureen Kazrni etc, i
Sajid Masih éte. :

Mrs, Uzma Khatoon ctc.‘ 5 :

Sajid Mehmood ete. .

. .. Zeeshan ur Rehman ete, .

Muhammad Saleh: -ete.-

Said Rehman ete,
Muhammed Ashrgf etc
Guftar Abmed ete, . .~
Shahid Rauf etc,- - .
Farrukh Saleem.etci -

- Muhammad Irfan ctc.

Muhammad. Iqbal ctc

" Zia Ullah Asad etc.

Falahat & hahxd ete..

Mrs. Asghari Bano ctc.
Zia Alzal etc.
Muhammad Rafagatsetc.

-~ Raflqg Masih ete.,

Javed Iqbal ete.

“Muhammead Yameen. etc:
. Mst. Ishrat Masood etc,

Zafar 1gbal Bajwa- -ete,

. Khalil Ahmad Bajwa etc. »
© Alam Zeb etc.

Muhammad iqbal ete, -
‘Tanveér, Bawar stas
Ghulam Imran Hsudcr etes
Muhammad Farid etc.

. Chan Mehmood Sa_und ete.

Niszar Ahmcd ete.
Aslain Shahzad ctc
Shaulcat Ali ete,

h ‘Niger Al ete.’.;, - -
~ Muhammad.Asif etc. .

ArilMehimood etc.

“Syed Rizwan Ahmed etc.

Muhammad:Aélaim etc..
Mazhar lqbal’ Kiyam ete.

! Supremo CouN af PakistanMunir Masih ete,..
‘ . Shaukat Hayat otg.

Nazir Mehmood ete,
‘Syed-Albar Husssin etc. -
- Syed Tahir: Hussam cte.
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T S V[uhammad AtthueurRehman : . Q T o )
« ete. - ' L o (1nCA811/2016 S — % P
. Respondents(s) E S 1
For'the Appellant(s)  Mr. Sajid llyas Bhatt, DAG  ® . - .
(in all cases) ¢ Syed Rifagat Hussain Shah, AOR- . ' D
o © ' Ms. Saadia Kanwal, 5.0 Fin. o - Hooq
" Mr. Abid Hussain Channa, S.0 Fin. ' -
© - Mr. Sajid Javed, Asstt. Legal Fin. o AR
Mr. Abdul Razzag, AAO MEG -~ - R
Rawalpmdl . 4
N For the Responderit(s) - In~person .
‘For the Respondent(s)  Mr Muhammad Ilyas Lodhl, ASC i
(in C.A.216/16] ) ' _Mahk {taat Hussa.ln Awan, AQC % !
Amicus Curiae: . Mr. Muhammad Makhdoom Ah o :’
s ' Khan, Sr. ASC. ¢
© . Mr. Sikandar Bashir \/Iohmand ASC ;
" Date of Hearing 17.01.2018. | o
. . L. t : N
. JUDGMENT o
. UMAR ATA BANDIAL J.— By leave of this Coult - E] :
gmmcd on 23 02.2016, 0142016 and 12.12.2017 in the o i '
: several connected appeal" before us, the appellant Federal ' » { l
'Government challenges the Judcments dehvered on comnﬂon’ i
- questlons of fact and law by the learned Federal SerV1ce Tnbunal . S
on OS 10. 2015 11 Ol 2016 and 18.07. 2017 The Judgments, o c
1mpugned in the connected appeals declare ‘the 1e§pondentl :
At . . i
“‘y ' cmployees of different 1nst1tutlons functlomng under tlle
Du‘eetorate General of Spec1al Educatmn (“DGSE”) to be entxtled-; R
. L i
to payment of Health Allowance granted by the | Federal 0.
Government vide . its Offlce Memora.nda dated 04 02 2012 and - |
: O6 2. 20 12, These Memoranda are 1ssued by the Flna_nce Dlvmon :
"'(Regulatlons Wlng) Government of Palastan pursnant to
/ o approval. granted by the Prlme M1n1ster under the . Qules of'v-
Q}K L 'Busines's, ‘ 197’3. It Would be useful to reploduce the two .1 ,
, . _ I o h : STE:C

i 'mmmmmwmwmz@ ﬁﬁfﬁ%ﬁﬂ?’l
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memoranda contalmng Lhe terms and condltlons for the grant of - - 2'[ .

Health Allowance to ehg1b1e persons

“Government of Paklstan
) Finance Division
) L ) (Regulauons Wing) . :
: E:No.2(13)R-2/2011 T Islamabad, T_he 04t Feb 2012

OFFICE MEMORANDUM

Subject: B GRANT »OF ADHOC ALLOWANCE EQUAL TOQ
: - ONE_BASIC_PAY. AT THE INITIAL OF THE
- SCALE TO THE HEALTH PERSONNELI\J 3PS
SCHEME ’

‘The unders1g-ned ‘is chrected to say that the
Ordmance No.V1 of 2011 that sanctioned the Career Structure for
"Health Personnél Scheme (CSHF) has lapsed on 26.12. 2011.
Accordingly, CSHP is no longer in the field and all heaJLh personnel -
have’ consequently reverted to the BPS scheme. 'n order ‘to =~ ce
compensate health personnel for the loss of benefits sought under'. :
CSHP while preserving their status as Civil Servants, it Has been
decided by the Federal Government to grant'adhoc allowance equal
- to ore basic 'pdy at the initial of the scale to the health personnel

" in_the employment of Federal Government, in: BPS scheme, with

effect fromi. 1st January, 2012. This will be in addition to theu‘
. emstmg pay/ allowances in BPS:Scheme.” .

' 2 " . This Division’s OM No. 2(13)R—2/2011 -698 dated 17“‘
November, 2011 may be treated as wn_hdmwn w.e: f 26.12. 2011

Sd/--
(M. Munir Sadlq)
Deputy Secretary (R- n

" “Government of Pakistan.
Finance Division
(Regulations Wing) . .

F.No. 2(13)R-2/2011 777" - Islamabad, the 0t February,2012 © -
OFFICE: ‘MEMORANDUM ‘

Subject:’ - GRANT OF ADHOC ALLOWANCE. EQUAL TO_ONE.

. 'BASIC PAY OF RUNNING SALARY TO THE HEALTH -
. PERSONNEL IN BPS SCHEME. :

- In contmuatlon of Finance; " Division’s . O.M.
. No.F.2(13)R-2/2011, dated 4. 2.2012, it has been decided by the
"'Federal Government tg grant benefit of one basic pay of running . °

salary as_ Health Allowance tg_the health personnel in the

- employment of Federal Government, in BPS scheme, with effect
“from 1st January, 2012. This will be in addition to their existing

allowances in BPS Scheme. Also grant of stipend amounting to-
"Rs.50,000 per month to the pastgraduate residents and Rs.24,000
" per month for House: Oiﬁccrs respectxvcly wie.f. - 1"2011 will

continue.
Sdj- - '
(Manzoor All Khan)
Sr. Jomt Secretary (Regulanons)
. (emphdsis supplied}
: ~2.' , ‘ o Learned Deputy Attorney General has contended '

that the Health Allowance granted by the Federal Govelnment is.
’avaﬂable to health personnel in the emplovment of the Federai

Government in the BPS sc_heme at three hospitals es‘tabhshe_d in
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| _ Islamabad namely, Paklstan Insutute of l\fled1cal Sc1e11ces
. (“PIMS”), 'Federal Govemment Polychmc {“FGP”) and. Nat1ona1
Insutunon of Rehabxhtatlon Medlcmes (“NIRM”) The employees 3
~at these hosp1tals do not have a career structure in place after '
. ,the Career Structule for Health Personnel Scheme Ordmance
2011 (“Ordmance”) lapsecl on 26 1 2011 The Health Allowance’. ‘
was accordlngly granted by tne Federal Government as a form of |

‘ Compensatlon It is clear from the two memoranda dated g g
= 04 2. ’3012 and 06 2 2012 reproduced above that the Health_

.'Allowance -is granted- to “health personnel” However, the

compos1t10n of the category of employees l.hal'. are ehg1ble for the

oenef t has not been provxded therem The respondents Who are -
several hundred in number are unrepresented by counsel In- -
| view of the fact that a large number of employees are affec:ted by:'
thc 1nstant controversy, the Court has sought a331sta11ce from .
Mr. Muh_ammad Makhdoorn Ali Khan,_ Sr. ASC and Mr. _Stkandar :

' Bashir Mohmand, ASC as -amicus curiae. in the ‘_matter;

Mr. Sikandar Bashir M‘ohmand,' 'ASC made able"Submissions

before the * Court '.t_hat ‘highli'ghte'd irnporta_nt facts and.

documents. on record which simplified the- ‘controversy

.

appr e01ably

3§ L It transp1res that an Ofﬁce Memorandum dated

‘27 03. 2012 by the Fmance D1V1s1on (Regulatwns ng) clar1ﬁes

’ that the term “health- personnel” used 1n the above mentloned k
; "memoranda bears the meanmg g1ven to- that express1on 1n‘ '
Sect10n Q(b) of the Ordmance Th1s def1n1t10n refers to~ the . -

;contents of Schedule—I to thc Ordmance Wthh speclﬁes the .

i

- - service prov1ders who quahfy as health personnel A perusal of

Schedule-! shows that five 'categones of servl_ce .pr0V1ders,,are |

- mvs_Emaron.
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Classiﬁed as health p'ersonnel namely' D:octors Allied, Nurses,

‘ S0 Paramedlcs and Support The SCl'VlCCS specrfled under the‘

categones of Paramedrcs and Support mclude Teachers,
' Auo1ov1sual Operators, Techmmans L1brar1ans, etc
'4._' ' ' ~ The: adrnlnrstratlve : 1\_/l1nrstry - for = the ‘health -

' institutions of ‘the -Federal Government at I'slamaba'd 'is the”

Ministry of Caprtal Admrmstratlon and Development D1v1$1on_' ,

_ ‘-(“CADD”) is an . admrtted fact that v1de order dated_ SR .

"l‘,z‘;l . .
13 03.2013 the M1n1stry of CADD granted the health Allowance'_ S i g

.to the employees of the DGSE and its -allied spec1al educatron' o -

- centers/ 1nst1tut10ns mcludrng Natronal Trust for- the Drsabled

- (“NTD”) ‘and the National Council- for' Rehabilitat.ion of Disabled.

Persons , (“NCRDP”) The respondents weré :. thereby-

TR T

' acknowledged as beneﬁc1anes of the sard grant and were pald_ ‘

the Health Allowance wnh effect from 01.1.2012 unnl S o

27 lO 2014 When the Finance D1v131on mformed the Accountant

=
¥r T AR

Gencral Paklstan Revenue (“AGPR”) that only health personnel’ o ., .

Ny vvork1n<J in Federal Government hospltals and clrmcs were"

ey e

PR AR R S s

quallﬁed to recen.ve the‘ H'ealtn Allowance The AGPR S l

| .correspondlngly mstructed the DGSE to stop payment of the

said allowance to- its e_mployees,,as no budge_talloca_tlon fo_rgthe : R
g ‘ said emolum‘ent had been made in -the financial year 2014-15," B ) o 5

S, S " The dlscontmuatron of thC]I' Health Allowance ‘was

taken to the Islamabad High Court by some of tbe respondents

V1de order dated 17.9. 2015 the learned High Court referred the" -

'd1spute to the Secretary CADD for passmg a speaklng order'
_ thereon,; . and till then restramed recovery of past payments of

/ o ~the Health Allow‘ance fro‘m thev'affected employees of DGSE and'

?’M, ' o | allie_d centers. The .Secretary ,CADD,heard the'parties_ and by

TSR o
T T R R
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order- dated 21.3. 2016‘ rejected- 'theA' entltlement .of the/
respondents to receive the sald allowance The pnncrpal ground‘ '
of his decis1on is that ernployees of the DGQE were engaged in
“the pr ocess of educat10n tralmng and rehab1l1tat10n of dlsabled :
, '_eh11dren and therefore d1d not fall within the amb1t of a health
- orgamzatlon The respondents successfully cha]lenged the Sa.ld ,
order before the learned Federal Serv1ce Tribunal wh1ch has,.‘ -

inter alza by the 1mpugned Judgment dated 18 07 2017 declared' v

* that the respondents are entltled to- the grant of Health

Allowance.. -

: . 6. = Learned De‘put_v ',fAttorne.jr Cl.enerall_:has '~eontended: '.

that after .the', lapse ofA the 'Ordi'nanee‘that had 'provided a eareer o

o str'uctUre for .th‘e doetors' nurses and ‘pararneclic's'Workmg in
PIMS FGP and NIRM the Health Allowance was granted by the B
I"ederal Government as compensatlon to the saud health?.'

'personnel He 'Was _ however unable -',to - show lanv" a

' 'contemporaneous dn"ectmn. issued by the M1mstry of CADD or -
‘the Mxmstry of F1nance that restncted the grant of the Health g

l- Allowande' to the claimed' employees of ?the three hosprtals
specxﬁed by him. As already noted above the defmltlon of health .
perso‘nnel prov1ded in the Mmlstry of Fmance Off1ce- .'

- -Memorandum dated 27.3. 2012 is: Wlde in scope and therefore. |
'. unhelpful to h1s plea , | . |

7; .. . We have exammed the' : deﬁnition'r..of: ~“health o

personnel” adopted by sa_rd memorandum dated 27 3 2012 from ;

Sectlon 2(b) of the Ordmance Wthl’l is to the followmg effect

“b} “health personnel" means a person who holds a post in any
' mstxtute or orgamzatmn delwermg services in the health
sector and 1ncluded in. Schedule-l but does not mclude o

1) ‘a  person who 1s on . deputation to the Federa.l A

Govemment from any Provmce or other authon*y,

s din s g
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charged basis or who is' pard from contmgenmes .

n) a. person who is employed on contract, or on. work - g /

8. : : It is noted that the foregomg deﬁmtlon of health

personnel covers persons holdlng posts in any mstrtute or

‘ orgamzatton Who are dehvcrmg services in the health sector that

.vare 1ncluded in Schedulel to the Ordmance Learned Deputy

- Attorney General was” unable to drstmgursh the respondents,

e

who are employees of the DGSE and allied mstttuttons/ centers, ’

NCRDP and NTD from the paramechc and support staff

posxtrons that qualtfy as health personnel accordmg~ to

Schedule I to the Ordmance It is not demed by the appellant_- ,

that educatlon training and rehab111tat10n of dlsabled persons

are services prov1ded in the health sector These serv1ces fall '

W1th1n the terms of Schedule-I to the Ordmance and therefore _

. the prowders thereof quahfy as health personnel

: 1ecords that the proposal approved by the Pr1me Muuster v1de )

P T ST QAL IS "
IR RIS AR RHRIMERI ELO R BRI Y

9. Accordmgly, not only do the respondents fall w1th1n:_'
the category of persons Who are, in terms of Finance Division §
Memoranda dated.06.2.20 12 and 27.3.20 12, ehgtble for grant of
. tdie Health Allowance but the1r entttlement has’ in fact been
’ admltted by both the M1mstry of CADD and Mm1stry of F inance.
In this respect the aforementioned- letter dated 13.3.2013 issued

by lhe Mrmstry of CADD is. referred Also the afﬁdav1t of the' .

Secretary Finance, Government of Paklstan filed - in the

Islamabad H1gh Court pursuant to that’ Courts order dated'

: QO 3. 2015 passed in, Wnt Petltlon No 4007 of 2014, spec1ﬁcally

Summary dated 25 1 2012 did not restrict. admlssrbuty of the.

Health Allowance to ‘the persomlel of the three hosprtals.

(1de’nt1ﬁed by thelleamed DAG). For that reason the Flnance

e
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' D1v1s1on Memoranda dated 04 2. 2012 and 6.2. 2012 made thee :
g allowance avallable to all health personnel employed by the

' Federal Government in the BPS Scheme

©10. - o As a result the sald alloxvance was pa_ld to theA

health personnel of the DGSE and its alhed 1nst1tutlons untll

27.10. 2014 When the Fmance D1V1Slon 1nstructed the AGPR to

".'eonfme the grant of the allowance to employees of Federal E
; 'Gove1nment hosp1tals and cl1n1cs ThlS mstructmn represents .
merelv a change of opmlon wh1ch 1s not occas1oned by an '
' amendment in the terms of e11g1b111ty for ‘the Health A]lowance ‘

B Therefore as the Memoranda dated 04 2 2012 06 2. 2012 and

| 27 3. 2012 1ssued by the Finance - D1v151on Government of -

Paklstan stJll hold the ﬁeld in thelr or1g1nal terrns there is no

merlt 1n the obJectxonAby the learned DAG to th.e entltlement of
' Lhe respondents to claum and receive the Health Allowance C
ll.' | - Asa secondary and also tenuous argument lea.rned_l

_ Deputy Attorney General contended that the Health Allowance is ~
g1anted under executlve fiat . Wrthout any. statutory backlng

. therefore the-same can be W1thdrawn by the .Federal Governme_nt

N

- at any t1me That is clearly a ﬂawed contenuon It is adnntted" -'
N -_ that grant of the Health AlloWance and the terms of ehg1b111ty to
| '-rece1ve the same Were determmed by the competent authonty, L
' M1n1stry of F1nance in accordance with Rules of Busmess of- the
E Federal Government The ongmal terms of the sald lawful grant
| stﬂl hold the ﬁeld These were’ acted upon and payment of the .
| Hcalth Allowance to the respondents has’ conierred a vested’
. r1ght upon. them In such crrcumstances, the executwe is barred

| by the rule of locus poenztentzae from umlaterally rescmdmg and ,'

-retrlevmg the beneﬂt avauled by 1ts reelplents Reference is. made .
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_ 7 to Paklstan throu;zh the Secretarv, I\/Ilnxstry of F1nance vs. .
‘A . -Muhammad Hlmavatull.ih Farukh1 (PLD 1969 SC 407) andA‘

. The Engmeer -in-Chief Branch vs. Jalaluddm (PLD '1992° SC_ _

- 207)-. Therefore without a cha’nce of 'the terms of -eli'gibility for

. the Health Allowance evern. the prospechve exclusmn of the

- rcspondents from rece1pt of the beneﬁt shall constﬂ:ute arb1trary o

- and unlawful actmn
2. In the 01rcumstances Vwe do not fmd dny error or-
defect in the. 1mpugned Judgments of the learned Federal Servxcei .
'- TrlbunaJ,A dated 05.10>.2015, ; 11.1.2(_)16_ : and 18.7;2017-._.
-Censequently, theee, vappeels. éie diemissed‘ and the entitlement
of L,mployees of the DGSE ~allied mst1tut1ons/centers NCRDP

. and - NTD to - recewe the Health Allowance is affirmed.

,_ Sd / - ./}lzan Saqzb Nwar CJ
Sd/- Ulnar Ata Bandzal g
‘ Sd_,/_ - Tjaz ul Almqn, J =

t approved for reporting.
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N Vy - % " GOVERNMENT OF KHYBER PAKHTUNKHWA
- ¥ NF ESTABLISHMENT AND ADMN: DEPARTMENT
-@ ¥ . X { CABINET WING )
- S i 11 ) _ 0.SOC(E&AD)9-24/2019
o w e Dated Peshawar _@_}35_2_8?} Qctober ,"_29_}?1_,,

:I’,he Secretary to Govt. of Khyber Pakhtunkhwa
Zakat, Ushr, Social Wellare, Special Education & Women
Department.

SUBJECT: DECISION OF THE MEETING OF ‘PROVINGCIAL CABINET °

: DATED 22.10.2019.
Dcar Sir! . . .
. | am dirccted to forward herewith the following decision af the
meeting QF Provincial Cabinet held on 22.10.2019 ander -the chairmanship of
Chief Minister, Khyber Pakhtunkhwa for implementacon.

i AGENDA ITEM NO, 18 ' 4 o
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL |

EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT. OF KHYBER |-
PAKHTUNKHWA ' .

Decision of the Cabinet:

. o —

The Cabinet approved Heaith Allowance to the devolved employees of

Special Education Insfitutions at the rate of one running basic pay.

Zakat, Ushr, Social Welfare, Special Education &
Women Empowerment '

' imptementing Department:

v o s oo o

2. | am to request that an implementation report of the Cabinet .
_decision us required under Rule 25 (2) of the Khyber Pakhtunkhwa Government -
Rules of Business, 1985 may kindly be furnished on top- priority basis 10 the

Cabinet Section, Administration Department. o
" v ° .

Yourg farthfully,

/sj,f\ y

: . ‘ ‘ . MAD)
. . SECTION OFFICER (CABINET)
ENDST.NO. & DATE EVEN. - -
Copy to:- )
P S to Secretary Administration Deparunent,
. PA to Additional Secrctary (Cabinet) Administration Department.
PA to Deputy Secretary (Cahinet) Administration ftmen

-
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BETTER COPY OF THE PAGE NO:29

| GOVERNMENT OF KHYBER' PAKHTUNKHWA
FINANCE DEPARTMENT

' NOTIFICATION

‘No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil

Appeél No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa

(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2.

The above sa'idvallowan'ce will be admissible only to the employees of

Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"
Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
 Finance Department = :

Endst: No. & Date Even. .

Copy is forwarded for Information and necessary action to the:

Fall S

© N !

Accountant General, Khybér Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment
Deptt. s : ‘ : '
Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

'PS to Special Secretary Finance department Khyber Pakhtunkhwa

PA to Additional Secretary (Regulations) Finance Department

10.Master File

Section Officer
Finance Department (SR-Il)

L )I

f" M- ‘Q:v- . \'. ’
0 i g



67

\h.‘v.

BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN
EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.

Subject:  THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted:-

That | am serving under your kind control in the Special Education Institution and
teaching/providing Special Education services/training t;o Special Children. It is
pertinent to mention that after eighteenth Constitutional amendment the employees
of Directorate General Special Education of the Federal Govt: Department, have been
transfer/devolved to the Provincial Govt:, Special Education and such devolved
employees though serving under the same departmentgof the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equal to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service
Tribunal‘ as well as the Honorable Supreme Court vide its jtjdgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet on 22-10-2019 and also
implemented. |

Since the employees of devolved Institutions and | am performing the same duties in
the same Institutions, same department, having the same job description and cause,
being teaching/providing special Education/Training to spéciél Children, therefore |
could not be treated discriminately more particularly with respect to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even after the payment of arrears the same has been merged in their basic

pays.

It is therefore requested that | may kindly be allowed/granted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012 on the analogy of the
employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits. |

Datéd : 2..4»02_’\2&)_L

e
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. VAKALATNAMA
A BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR.

Y

’ J/{") ‘ No. /2022

. Avﬁ Lo Haq ) e Appelian

w:@ IVERSUS _ ‘ 31
h & others Respondeént(s)

I /'\/0 ﬂM : , do hereby appoint and constitute,

Fazal Shah Mohmand Advocate Supreme Court &. To act, appear

and plead in the above-mentioned matter and to withdraw or compromise the
said matter or submit to arbitration any differences or dispute that shall arise
touching or in any manner relating to the said matter and to receive money and
grant receipts therefore and to do ail other acts and things which may be
necessary to be done for the progress and the course of the prosecution of the
said matter. .

1. To draft and sibn files at necessary pleadings, applications, objections,
affidavits or other documents as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

2. © To employ any|other Legal Practitioner, authorizing him to exercise the
power as conferred on the undersigned Advocate, wherever he may
think fit to do so. '

AND [ hereby agree Jo ratify whatever the Advocate or his substitute shall do
in the above matter. I|also hereby agree not to hold the Advocate or his
substitute responsible for the result of the said matter in conseq‘uence of his
absence from the Courtiwhen the said matter is called up for hearing. | further
hereby agree that in the|event for the whole or any part of the fee to be paid to
the Advocate remaininglunpaid, he shall-be entitled to withdraw from the above
matter. Received by me an

|

CLIENT(s) A/\ ;@1
- ‘ /

ACCEPTED BY: o 67";/0 ]

FAzAL SHAH MOHMAND

ADVOCATE, ;
SupreME COURT OF PAKISTAN,
I

i
i

o P :
OFFICE.-Cantonment Plaza Fléat 3/B Khyber Bazar Peshawar Cell# 0301 880484 1
[Clerk) Celi# 03339214136 !

Email; - fazalshahmohmancjx‘l@qrhail.com.
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