16.08.2022

B 13.10. 2022 before S.B.

\

Learned counsel for the appellant present. Mr. Kabirullah-
Khattak Additional Advocate ‘General for the requndents

| present.

Reply/comments on behalf of respondents not submitted.
Learned Addltlonal Advocate General seeks time to contact the
respondents for submission of reply/comments AdJourned To_
come up for reply/comments as well as preliminary hearmg on' '

(Mian Muhammad)
Member (E)



}orm A
FORM OF ORDER SHEET
- Court of
Case No.- ‘ ' : /2022
! S.No. i Date of order . .| Order or other procééai;lgs wnth sugnature c.)hhu'dgem ST o
I proceedings _ ‘ ‘
1 24/06/2022 . The apbeal Ipresented today by Mr. Fazal Shah Mohmad Advocate
' R "may be entered in the Instltutlon Register and put up to the Worthy
Cha|rman for proper order please.
' REGISTRAR' -t
N
7. ! é 7 32— This case is entrusted to Single Bench at Peshawar for preliminary
. ~ o . . .
! ' v hearing to be put there on _(a« 9<22—" Notices be issued to appellant
i and his counsel for the date fixed. . | a
| CIIAIRMAN
06" July, 2022 | - Counsel for the appellant present.

Let pre-admission be issued to the responde’nts To V

come up for reply/prehmmary hearmg on 16.08.2022

o . beforetheSB - | g<

_ ' (Kalim Arshad Khan)
e T - Chairman




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No 4{50 /2022 G ANNED
‘ n‘.gh‘:';‘;?fﬁ"i‘

TIYAS KN@MNuueuurmrensermseemseenseesssemsesmaseenssrsssessssanees Appellant Lﬁgéﬁ%’%@l’%’\iaf

VERSUS
GOVE. aNd OthErS....cuuseerserismsssnessersmnssmresamesanssansscans Respondents
INDEX

S.No | Description of Documents Annexure | Pages

1. Service appeal with Affidavit 1-3

2. Copies of Judgments, Cabinet decision & | A, B, C & | 4-29

| Notification D

3. Copy of departmental appeal E 30

4, Vakalat Nama 31

Dated:-20-06-2022 ppellant

Through Qw-‘k@

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazalshahmohmand@amail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

Advocate



| BEFORE THE KHYBER PAKHTUNKHWWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No ﬂfZO /2022

Ilyas Khan, Waterman (BPS-03), Govt. Institute for the Visually

N

Impaired, Children (Boys) PEShaWar . ..ccmsssssssseseere Appellalits;, Primhwe
VERSUS Diary N')-*-l(é.ﬂ.
Dutea ZY L5205

.Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar. |

_ Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH _ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-
c@t@'@’w On acceptance of this appeal, respondents may kindly be

=0
S

2 9@

directed to grant/allow the appellant Health Allowance at the
rate of one running basic pay with effect from the date of
appointment with all back benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Waterman (BPS-03), on
28-12-2019 and is serving in the Special Education Institution
and teaching/providing special education/training to special
children and since appointment he has performed his duties
with honesty and full devotion with spotless service career.

2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the



Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of his appointment, vide departmental appeal which
has not been responded so far despite the lapse of the
statutory period of ninety days. (Copy of departmental
appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay with effect from the date of his appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.

/



D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may

kindly be accepted as prayed for in the heading of the
appeal. ‘

Dated:-20-06-2022 Appellant

Through 3 2

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. | u&b

ADVOCATE

AFFIDAVIT

I, Ilyas Khan, Waterman (BPS-03), Govt. Institute for the Visually
Impaired, Children (Boys) Peshawar, do hereby solemnly affirm
and declare on oath that the contents of this Appeal are true and

correct to the best of my knowledge and belief arid yothing has
been concealed from this honorable Tribunal.

DEPONENT




" SYED RAFIOUI- HUSSAIN SHAH MFMBP R:- Wllh (lnsuudbuunl_::

_ appcals arc th'xl the anc Mlmslcr of Pakistan approvcd pdymcnl of'; H, allh X

‘pay and nllow-mc;.s in BI’S scheme, Hc.ll(h allowance had been pmd t ;A'l

comcmponru.s of the :\ppcllams in othcr Government. H Iospuala mclu

Govcmmcnt Scrvncu: lloapu.xl lxl.lmnbn(l cle. but it was dm.onlmuuL

/llr/l'lll('ll'f Sheet C ’ ‘ \

In d:c l-«.dcml .scnu.c Tribunal, Ishm.ll).ul

/\pp‘,.nlx N h‘i lu 573, 757 v 793, 894 (o ‘)lh 918 A, 921910
943, 998 101045, 1108 10 1179, 1224 to 1243, 1265 to 1325, 2327-
10.2350, 2352 10 2368&2868-A, 2369 (0 2443, 2446 (o 2484 &
2487 1o "SOI, 230b to ZDZO(R)CbIZOlG with M.Ps,

NusraCTalir and others =
\’m Sus’

Sceretary, C.I)n( 1l Adnuman.ut ion & Dc.w.lo sinen{ Division,
Scer cl.n Y l'm uu.c Division and AGPR, Isl.mmb ad. -

D.xlc ol'[nsmullon : 04.04.2016, ctc, . -
Datc ol hcarmg 3 l7.Q7:2017
Date o{'Judl,mcnl : 18.07.2017

Before: . Syed R.xt'quc IIuasnm Shal, and- )
- o Sycd Muhammad H'umd Mcmbcrs.

. Present: ' Mr. Mulmmnmd Anw.nr Mu},hnl Advocatc for the
\ : appcllants.
v " Syed® Zil- c-Husnain Kumx. Assistant  Altorney

.General for the respondents with M/s Arshad Anj um,’
Assistant Director, CA & DD, Naveed Akhlcr Section .

. Officér; Finance Division, Azhar Nndccm A v:m,: g
Assistinl Accounts” Officer and, Muh.uum.xd Ja bnr.
bwmr Audnm /\C-N\ as D.Rs: <. ! :

TUD(‘MI‘ N'

we shall decide the above mlcd appcals. The fucts: uvmg lm. 0 lhc pr ent i

Allownncc to the msmuuons provxdmg Health Scrwccs in l.hc year 012'.-';,;‘;‘
- and the Fi mnncc Division’ issucd nouﬁcauon No. 2(13)R-2/20| 1-777 ulcd}'
- 06. 02 2012 for grant of Health Allo\vnncc. cqual to ou1c|bn51c pa of )
: running salary to- the hcallh personnc! in the cmploymcnl of Fe cral

!
Government in BPS Schcmc. w.e.l. 01.01.2012, in addition lo lhc exi lmI

PIMS, Federal, Gov( I‘ul) clum.. CDA, ICT, Pakistan R.ulw.l_ys .md Fede

the prc.scnl appcll.mls vide impugned orders dzucd 08.08. 2014 2[ 03.201'6&
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2 56510 STMRICS/2016, et witl M.y,

and 25.»03.—20_16_'.4‘ The. Scerclary, .C:lp'il:'ﬂ. ‘/\Elnli:r_is(r:r:.‘m ® 'Dcvcln'pmenl )
Division f(.'./\"&‘lﬁlu) vide lcl(Lja tiied 06.08.20) 2 slowe, Heal Allowanee
“to 2. ,u:r.sl.)nlu:l nl"l)ixccl‘mj&ucvGClIi’l':ll ol Speeial L on (DGSE) i{md .
the AGPR, lslninabadAxxr‘rlcd. paying tic snjcl'Aliox\::lncé +-hese personne}
with n.'“'c-ul l'runy 0.0t 2010, l)'m'- i'u «li:u:rimin:lli\'x" uelic:, of .\'ccrclur_\' )
CALDD ihe cinploy‘cc:: o' DGSE started agitating ll‘u:. matter with him whe o
© wide leiter d:.:cu.m.ns.zm:i allovwed [ Jealin Allowance (o all the cm‘ployujc.\'v
-of G inslil_uli(ms ol DGY1E and allicd c(lnc:uimv: centies, e, in view.or
functions and,.lhc sc.r\'_iccs l:)r.'ing rendered by them in prbvi(ling{l-lcnllh‘
-Services 1o the disabled any special children wiy, effect from 0].()1.201? o
and the AGPR nccordingl.\" started ﬁnﬁng the sajd L:l“(‘l:\nv."l.lcc o _lllcl‘n. The
. AGPR \'idc. lelter dateg QS.OS.ZOM inl'un'xﬁcd" the Dircclc;r chlcrni;' DGsiz
-that Finance Division had.not Provided budget allocation for the year 201 4.
201S for the said Allowum_:c_'. hence, the payment of shid Allowance he '
Sloppcd by sublhitting }hc'cémpﬁlcr cl'mngcsv lhi-éug:h conccnkd .DDOAs. i
Subscqucn(ly the Finance Division allocateq budget for the said Allo‘wzmc'c T . R
-but the CA&DD parked.the budget ang later on nlio_calcd the Sélll?l(;- to soinc

other organization, Being agprievid ql's(ci;::p:igc"or(hc suid Allm_:v:mcc vid .-
Ietter. datey 68;08.20[4 the affecied - cmpldyécs filed Wiy l’ctilio»l
No‘.3,784I20M.'3358/'2(“-! nml‘~l0()7l2()lcl \\'lli-t;li_\\'_crc disjmscd_ ol by the. -
l-lo.'n_‘h.lé Istamabag Figh Cuur;. Islamabad vide order (Il'u‘(cd 1 7.()9.'2._015 in
- the following manner; - i ' : C

XNX ‘ C KX _ : xxx SN
. In e light of " (he above, e instam pelition CE
alongwith the: connecteq pelitions are’converted inte | i ‘,
representations deemed 1o py Pending before thelearned '
. Secrclary CADD: The leamed Scerctary - CADD ‘shall
'-anord"an_ oppnrguhity of hearing 10 "an authorized - S
- Iepresentative al"ihe petitioacrs and, thercafter pass a N B S
" Speuking order, Iy s cxpected that the Sccrculry_slmll. , . v
interalia, take intg considcration; R R A

) the :u'ﬁd'q‘u'i( dated ?:6;3.2015 liled by the Sccl;lcmry

Finanee, during the p_lzpcccdings before this Cour; !

b) the e ;"lhnl in someé cases the Healt) Allowance,
was paid to the emplovecs hy ke AGPR pussuang

o 3 Be approsen] given-hy ¢ CaADD:. T

‘-‘c) The ceqgiest minle by and oy behall off e
Petitioners that in the circmn_smnccs recaverdy of
- “the Health Allowanee would cause immense

. hazdship:. ang

M Y . N 1

d) The Iuet- that the petitioners are craployces of!
,m-i;;-ﬁ differear Aeparimiens md ontitieg wnder | ihe-
] b . . - . AR

LY

Wy i, unal

: ' . -
v o . . o Lo . ot .
o v » . : . : L +
..g!'n-"...‘.:-"-" : . . ) . : : 3
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- 565 1o 57:!(1()(:.\'/2()1(:.'clc. with M.I's,

.ldmmlsu.mu control nl CADD and, therefore, the

“entitlement or  cligibility shall be  taken into

consideration in thie light of status ol cuch
. departiment or catity separately.
5. - In order to mcel the ends of justice, u wnuld be

“appropriate that. u.cow:r)' of the Health Allowance alrcady
paid 10 thé employees is rccovered after a’ spcaking order hus
been passcd by. the Jearned Sccrclnry It is cxpected that the

Scorciary CADD shall pass a speaking order prcrcrablv within - '

© 90-days.”

X N _ .. NXX

NXX

The Sceretnwry CAKEID alter im.-u:;i._.g,um record und allording the E

opportugity of hearing w0 the authorized representatives ol -the

and declared the CA&DD's lam dated  13.03.2016

nllowmg Health z\llmv.mu, o the Dbbl unpluyu::, uul.:w(ul, .|gmu:.l
the rules, void ab initio and dirccied the- AGPR {o lccovm lln. said

Allow:mcc from their salarics i in casy ms(allmcnls.

t20
lhc followmg prayer: -

3

,appcllanls bcmg Federal govcrmm.nl Scrvants undcr Amclc 24
"’ Constitution of the lslnmxc chubllc of Paklsl'm. 1973 and covered
Scction 2 (b) of Cwnl Scrvanls Act,
allowances prun.nbt.d by I u.ln.r.nl Govunm-.nl for its c..mpluyt.v..a.. iy ‘

stated’ that ﬁn.mCuI dnrccuvq comamcd in Ministry oq I'm.mcz.

" petitioners (now appellants) on 14.03.2016 passed the order dated
121.03.2016

1n this backdrop, thc appclhms filed lhc mslnnl .lppcals wllh

) “It is, lhcrcfon.. most rcspcclfully pnycd Llnt the
‘appellant being- cntitled to Health - Allowance being
"covered under category of Health Personncl, the said
‘order  dated’; 21,03.2016 by respondent No.l  may

therclore, be set aside and it be declared that the uction | -
of respondent No.l in withdrawing the said sllovwangn?-

and recovery thereof [rom the -salarics ol appellants, is

malafide, illegal, violative of principles of locus|
. pocnilentiac, unfair, unjust,’ unrcasonable, nrbxlnry

Tanciful and. capricious. and that are entitled lo reecive
the same, . from the date it has. been wuhdmwn and
. v

sloppcd Irom payment.” . R

Thc lc.xrnc.d ‘counsel for the appcllants a:gucd thal

1973 ‘were entitled to all pnir :md

No.2(13)R-2/2011 datcd 06.02.2012 was unambxgum's dnd ¢ .

stipulated admissibility of’ Health- Allowance to .dl health- pcrson
cmplovmcul of Federal Cuvunmull in B3PS bghc:m. but dcapllc thye:s: b

notification of llw I,'m.mu. Division, the appeliants were clc.prwul
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witly disabilitics and, hsncu, -.mlld not he dcclnrcd :w hc-nl(h pv.rsonncl to

'A“ PR - made prow\mnal ﬂwmnn- {0 thc appcllants. which “w:s

,suhsa.qucully (Inmnunucd alicp! »cnlu..umn ol” umllcnu.n( in. rdc.r lo

said benelits, 1 support of hm u.rsmn the learned cuunst.l' lor the.
appclhms referred o the s lmm.nl.. o' FST dated 05, 10.2015. 11.01. ‘TOIG

15.05.2016 and 4., 12,2010 p.ls\cd in l\pp\.al.- No. 224([{)CS/3"015. .\67'(0 )

b7’(R)CS/’OlJ. 170 10 IIS7. 1189 10 1251(R)CS201 5 & 381 10
Joﬁ(RJCSIZOIG and prn;\'cd for the same relicf,” The lcnrncd counsel
v;.huncnuy arcucd that the :rcs'pomlcnl-l‘innncc. Division was blmvum, lml
-and cold in the same breath és. on the unc h.xml it had adiinitey the clmm of

the WPpelizas in paa 5 . l..-.n PAsIWiIse coinenty Hled o ahe Jegne olc '

Islamabay Migh Court, lshmabad while, on the other Imund, they (lu.llm.d

the same clajm vide order (: ted Zl 03.2016. 1¢ couu.ndcd that the bcm.m :
- once pranted .'md acted upnn h.ld uc.ucd a vested right \vlm.h COHI(' not be -

- wilhidrawn, umlnlcr.ﬂl\'. in \'mlnnon of j principle of natural lll\llCL. The

deamed counsel for the .uppcll.m( l.l\lly argued that impugned ordery: werd

void ab- mmo, coram- -nen- -itclice and’ having no \.rncury ol ln\v s

\ullulr'm-.ll 7 stopp: age of .\.llmy .unumuul o punistiment which could not
be anwarded without .ldﬂpllll]' the due process of° law. pravided’ under lll!.

(w\'t.rnmuu Servants (13175 -.my and 12 .upluu.) Rules, 1973, o !

4.0 . The appc-lls \urc rcsmcd by the rcspomk.nls Il ,was sml ‘

3 .
llm( (hc said nllownm e \\.ls x.o( .ulmm.xhh. o the appellants as lhcy dld "I :

“fal umlr:_r the 'lc:uuum of huhh PS1sonnel because heaith pcrwnncl mea

‘a pcrson who held a pos( in .mv institute or organization dchvcnng scrwcc.'::“-v'
~in the health Scctor and mcludcd in St.hcdu!ul It was further submiuéd tha{

lhc Healty Allownncc was nllowcd pmwsxonaﬂv 1o the :nppc.lhnl by Un.; _
_ AGPR on the basis of" C/\DD Division's letter dated- .06.03. 2012 buyf
' subscqucntly that Division mu a rcfcrcncc to the Finanee vamon lo scck

its concurrence for adnmsxbxhl} of Health Allowance whic, n.grc(lcd the| -

samc on 14.03.20i13 on-the ground that they were involved in (hc proccss

of cducation, (rmnmg and rc.hnlnh(.mnn of dl\.lhlc.d dnldrcn .md pcmonm

bccnmc enlitled for the said. .lllmv.mcc. The CADD on 13.03. 20!3 m its

commumc.mon lo AGPR u‘ul\cu.d sanction of the [ h.nllh Aumvnncc. lo

DGSC cmployccs \u(hnul curc;xrrcucc. of the Fi inance Dmsu.n aucr thc

prevent the mnusc of this allowance by non-cntitled personnel 1t was -
submitied b\' respondent No.Z lh.ll health allowance was sranted ywith the .

4 -r'-\--: ;"T"(‘?]
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" - that *health Personnel”.mcang 4 pci-sonsfw

@ ‘ - o B
s s6s W STI(RICS72016. etc. with M.1',

‘:4(9,

:lpjm)\ﬁl of'the Prime Minister, through a summary, specifically moved for -

three FFederal Government }-Ibspi_(uls i.c. Pakistan Institute of Medicu!
and National lastitute of Rehabilitation Mecdicine,

Scicnces, 15.G. Polyclinic
n & Social Welfure, icing an

Jhe Dlx'rccloi'm‘c Cicncx"nl of Special Educatio
educational body, (!Cil'(. b\\'ilh4 the process of cducuu’on,
rehabilitation of disabled children and persons with disabilitics, which was
carried out by a muiti-arofessional tcam including teachers, professionals,
‘ jstra ancillury staft did nut

training and

doc.lors. .'xdmiui:;lr:n(urs,. m‘inislcri:u_ll and Suppaortive /
fall :wi.(hin the ambit of licali organization and cdul‘d not be declared as

" ) ' 4 ¢ T .
- *health pcr;'mmc!‘ o oget the said- allowance, e respondent No.3 i,

_AGPRin s p;:u"awisc‘commcnts submitted that the idcn(ical.}_cascsﬁllcc.l Dr.
Fa;kh'F..Lbdhi_, elc.’ vs Secretary Finance were still pcndixig before the

Hon'ble Supreme Coury of Pakistan,

s ~ We hc:u'd the lcaméd counscl for the parties and perused the
record., R ‘ ‘ :
6. “The heany aHowance i:qvu:’nl to onc basic pay of running salary

- Was. granted o the health personner in the employmeni ol Federnl’
~Government, jn BIS Schene, with effeet from 01.01.2012. 1¢ vwas mide

admissiblc io'non-clinidal cadres. JIn reply-to o query raiscd by AGPR vide

lettcr No-TM/IS-64/CSHP/HPS /301 1. 127, 86, dated 12.03.2012, e o
- Regulations Wing of the Finance Division vide u.o. No.xr.z(xs)xt-moxz-‘“, _
172 dated 27.03.2012 fumished definition of the health pg:fsomicl by stating -

ho held a post jn any institute or -
‘organization delivering scrvices in the health “secror ‘and - included in
Schs:dulc-l, b‘u't‘ did not ,includc_ person who was on deputation lo_A the
Federa) Gmkﬁxmcn( ﬁ'o_m.any Prov{i‘ncc or-other ﬁuthdrity and who was on
contract, or on work chargcd'bvnsi‘s'.or who was pajd frorma _contingctf:ciés{
‘The 5pj$cllants'arc ncilhcr,ricp;-z&?ionims ﬁ:oni any Province or ;Jthcij '

- authority nor have been Lngaged on contract or on‘work':':harg'ed bjnsis.‘

. . i :
They arc also not-being paid l'rom_conlin.gcncws. On the contraty, they are

- eivil servants ypdey seetion. 2 (b) off (he Civil Scrvintg Act, 1973 and are,

dclivcriqg-sqwiccs to ‘the disabled children 7 persons. The bcncﬁcinrfcs I X

' _x’szcl-lanls compriscd of Acudemic nj’nd Adl)lizxis(m;ivc Cadres, Accbrc‘lingl‘f

to the dcﬁnilion ‘fur'nishc'd- by the ﬁixmnchivision vide their u.o, dalqd;{'

‘27.03._20]2 the appellants. are entitled to health allowance, ,In,'.pnr:ps-ﬁ- L7y
- under Ficis of parawise comments filed before the Hon'blc Islamabad Higp,
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legally susmmnblc and liable to be scl .Nd(.. S

- R G 5i2. 1S1;
- ~ee '\
' 6 565 :'o'.mm)csnom, ote. with M, P:., a

'I

. Cduri, Islam;xbnd on b'ch.-ll: ol Su.n.mry Finance Dwusmn in Wnl Petition'
'N‘o.4007.’201-l it was calcgoncn“} ndmluul lh.l( i April, 2014 Mmmry of’

C-\DD again submitied N| S 7/ l]O-. con(mmng a pmvmon ol Rs.100 uullmn
~as HPA “for DGSE for financial yc.u' ”OI - 15 lmw«.vu- DEFA refused lo -

cndorse the NIS /7 BOs and rucu.fully deducted in amount o(' Rs.92.542 - -

million of HPA, leaving Rs7.458 million for thc ‘petitioners (now -

':\ppcllnnl::) i.e 24 cmployces who bclongcd to medical prorcssxon and came .
under the cntcna of cnmlcmcnl of HPA, as . pu' DrA (L.AUD) :
understanding, . D.O. - letier datcd 09.0s. 2014 was issucd by FA's
L Orgamzalxon o AGPR for stop Ppagc of HPA 10 noﬁ;cnlitlcd cmpldy'ccs'dnd”‘"

._.“ was dut)' of AG!’R o take adlion on’ lhc said icu_er and dcci‘dc

cnmlcmcnl It was prn)'cd that thc pelition was .an .ldmmmr.mw. 1ssuc wull .

CADD & DGs:, therelore, the I35 m.mu. Division e | c.\c.ludul frnm the list

of Fespondents. Now: ihe t' :mc;. DlVl\um h.u. come up with dxflcrcn(

s, It IS nat .|llmvul n .xmunh.m mdd reprobate, N() logical rc.ply has

been subnmu.d by the respondents for d\.prwm;, the nppc.llanla of " theijr -

lcmumalu nghh A large number uf emplayccy of the F (.dc.r.ll (.aovunmcn(.

cumlnrl)' placed, are gcuuu, the said .ulvm(apc Why, then, the. appellangs

be - deprived, is not clear from what. has. been wrilten in the comments before ¢
» 'thc Hon'ble Islamabag llu_,h Loml Islamabay and "the Federal Scrvice
'Tnbunal "This scems to be dlscnmumtory treatment oﬂcudmg Article 4 &
25 of the Consmunon of Islamic’ chubhc of I’akxslan, 1973 I-unht.r the ; .

appellants have bccn dxrcucd bv respondent No.l to refund the. paxd
amount’ wh:ch is agamsl the prmcaplc of locus pocmlcnlmc bccuusc the
Hon'ble Suprcmc Court of Paklslan has consns(cnuy hield that thc bcm.m
'oncq gran!cd and acted upon crcnlcd a vested . -right. wluch could hot bc
iwﬁi_llldra\\'lz unilnlcmlly,(; \'lolnuon oF n.-uural Jus(lu.. It is an csmbhshcd
laww that beneritg reecived hy a cn'll .scrv:m( cvc.n under c.rroncou:. ur(lu
passed by the compclcm authority wuhnu( :my fault on ‘the p.lﬂ of uvnl

scrvant could” nol bé recovered. ‘cven ir- mc benelicia]- order w.ls .

suhscqucnlly withdrawn op rcuxﬁx.c( We are fortified (o take ihis vu,\\- m

"‘ the light of the Judgmcnl of Hon'blc Suprcmc Court of Pnuslnn u.porlcd in”

PLD 1992 sc. 207. chcc to this c.\tr.'nt, the impugricd” orders are nox

9. . We would like 1o makc an cmplnsns on lhc Jjudgments of lhc T
' l‘nbunal in Appcals No “24(R)CS/20 15 and 381 to 405(R)CS/“016 dated ﬁ

'111'.’ ' Co




T Sl mepie wmer 9 @ 0u g il Ye)
LTyt OOl d0 LIS X

0 / A0 W ATIIQUSZLU L O, cre. with Nll.l';:.
- A .

ua.lO.ZOl) and 14, 12.2010 whergin: the wnuov-..v u.lmml, lo l-luul(h ,
“Allowance has. .th.n.l\' been u.sul\'cd "When conﬁuuu.d wuh the said lac, |§
the rcspon(luns have lailed 10 dcn\ the lact. As such, the aclmn of thc u'.:;
// o . n.spnndcnls .lpp\..us o be: mwn,:su.m in the light ol the qlmumnlxoncd i
: y S ! Jjudgments on account ol Amcl- 2:- of the Con:.munon which guarantccs S '
Lqu.ll rights ,and  equal puo(u.uon ol' law for cvu'y cma,n To t.nsurc R )

umfomm_\' rule of t.onsxsluu.y mu:l bc, applicd while consldt.nng the casc
Nioee e hai®hile Apes Cort vithe tl RIS ll'l\nl In ihe .

nl' the nppelinat, .
case reporicd as 1996 b(.MK HbS s 'tll'cudy hcld that “rule. of g,ood !
. bOVLl’ll-lllLL desmandy thai the buu.ﬁ.s ol the s.m.l decision be w.lq..udugl lo
other civil servits also, who nm)' nut’be partics lo lhe litigation, mslc.nd of’ . ’ '
» t.ompclhng them 10 approach lht. 'lubpxml or any other legal forum. I-lcpcc' [ I .
< the claim of the appcllnnls is rcq-.urcd to bc dccsdcd on the samc analogy / L ] J
\ ',' o, -
h : prmcxplc as framed i inthe cascs of‘ Dr. I‘ arrukh Fiaz Lodlu and othcrs by thc o Sl
' Tnbunal vide nsjudgmcnl dalcd 05 10 2015, 11,01 2016 and 14. 12, 201p - ';“
‘s N 2 e s
: - - . 5
}.- . 5. . _ F orcgoing, m view and lollowmg the rulc of consxstcncy. ulc ff . i
- impugned -orders dated 21.03. 2016 .uul 25.03.2016 .nrc sct aside yvuh o . b.“;"
' dm.cnon 1o the n..spondcnls 1o c.onumu. the Health Allowlrnice .xln.ndy L f Al
. . L.s.um.d W the appellants :.nmc 2u12, .md to relund all dn.dm.uon m.ndc in i '_ , 1
: ‘: o ’ \.ulll]ﬂl-llltb wnh the impugnéd, uuh.l.\ wuluu a period ol one munlln hum :
the dine the \--1-\- ul’this Jmlruwul is w\-wvwl in their oflice, Since the muin | ' ,'
o appceals h.n'c been accepled, iMise. l'«.uuuu:. wre alio aceepled. g '
., ' : Y. S Jud;:xm-m o upply all the titlied appeals mutats mutandis, !
. ¢ © 100 There shall be no ordcr.» 1o costs, S e X
, - R R Panlcs shall be informed. accordmgly -
."_'.- . .' ln/\ .|‘:_- ;’ - p el
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" Court Assoclate

slamlbad

Mira) Gul etc. o
Ejaz Ahmed and others

Firdous Begum-cte.. .,
Robina Qureshi etc. - *
Muhammad Arshad etc. " -
- Shahbaz Alhtar Khalid etc..
Muha;nma.d Ty
- pdteEE Ahime

Taimoar Imran, Ah thm ete.

Muhammad Jabbar Khan etc.”

Shahid Iqbal etc. -
Muliammead Anwar etc, N
‘Nalieed Kausar ete:- """ -

" Igba! ur Rashid eté:

Ghulam Mustafa ete,
_Mulchtar Ahmed- stc, - .
Naccma~13ushra Mahk etc,
Meena Asad ete..
Muhanimagd Qayyum ete.
Rubxna MahmOod -Awan cte.

‘Muhammad Khushal Khan étc.

Mussarat Bibi-ete.

Muhammad ‘Ghulam Durrani- ctc

VIuhammﬂd Mushw.q ete.
Qari Muhammad Alroas ete,
‘Rigz Akhtar etc.”

- yed Zamcer Hmdcr R:.zv: etc.

Liagat Ali ‘eté.

P .aupremo Count of Paklttqqﬁhm;ad Anf etc.”

Wasccm Huasain ctc
J(ha.lx;;l Pervez ete:’

. Muhammad:Nazir nyam ctc :
- "Alidul Majeed’ éte: :

htnf ete.

:meammad A

. ‘T. l.. : .‘

er Heraum: ¢td

e
-

Appall'tn k{s}
(in all caae._J)

sz.s-vs _

(in 0.A.1631/2017)
{in C.A.1632/17)
_{in C.A.1633/2Q17} .
" (in C:A.1634/2017)
(in C.A.1635/17)

{in. C.A.1636/2017] - -
. lin C.A:1637/2017)

oA, 1038/"’0! s
{itt C'A 16392017y
{m C.A.1640/2017)

i C.AL1641/17)
“in C/A.1642/2017)
: (iu'c A 1643/2017)
{it C.A.1644/17)

(in C.A.1645/2017),

(i CA1646/2017) -

i CANBE7/17)

{in C.A. 1o4wzo1 7.
(in C.A.1649/2017)

- {in'C.A.1650/17)

(in C.A.1651/2017)
(in C.A.1652/2017)

- {in C.A.1653/17)

{in C.A.1634/2017}
{in C.A.1655/2017)
(in C:A.1686/17)

(in C.A.1657/2017)

© {in C.A,1658/2017)
. {in CLA.1659/17}
C L {in C A.1660/2017) ’

(in C.A.1661/2017)
{inC.A.1662/17) -

: (inCA1666/2017) :

fin C.A.1664/2017)

i CA.1665/1")
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Mumtaz Hussain sto.
Manzoor Ahmed etc. -

" Mohsin Tanvir ete.
. Jabbar Husssin ctcl

Syed Manzar Hussain Gaxdezx etc.

Muhammad Saleem Kunber ete.
Abid Hussain etc. -
Naweabzada etc.,
Muhammad Azccm-lfhan ctc
Attaullah ete. C
Syed Nazir Hussain Shah ete.
mMuhammad Amir ete. S
Mrs. Mehmood Farzana

Muhammad Anwar ur- Rahmzm cte.

Raufi etec.
Mumtaz Khan cte.

- pMrs. Rchans. Gha.ff'u- ete.,

Azad Khan ete.

.. Shazia Bibi etc.

" -Ch. Amjad Ali etc;

Imran etc. .
Zahid Mehmood etc.
Zafeer Ahmed etc.

Arslan Igbal etc.

Mrs. Syeda Khatoon cte.
Miss Zubaida Khatcon etc,
Mrs, Farida Rqﬁ ete.
Badar Munir Badar etc,

Azhar Mehmood etc.

Muhammad Daud ctc. '

-Shalfiq ete.

Javaid Rauf etc,

Liagat Ali etc.
Alchtar ete. .
Shaukat Jan etc,

i ~ Abdul Karim ete.

b
i
¥
Y/
W
Aspocist® .
'-&.((‘nnuCouW"Pa
tap |s-\'.\l'n'\had

_Mrs. Sahleha Nasreen ci’.é.’

- Syeda Sadaf Ali etc.
M. Anwaretc. .
. Miss Sheahida Parvegn’ etc
. Mrs. Rahat Sultana ete;

‘Mrs. Sumise Yasmtcn

Mubarik Ali:Satti-eto. .-
Mra. Safia Kalboro ete. * .

" migs Shezla Nazir ete. - .-
Abdul Raghid Shah ete,  ~ % ©
Mumtez Gill ete. - | N
Muhammad Farhan etc.. X,
Alludin ete. , o0

M. Sohail Khan ete.

Mrs. Shamim Abid ete, .. A
" Maqsood etc.

Shahid M. Khaméts,

© :Miss Shazia Bibi'ete.

Mrs. Rulch-e-ﬁdfzal ctc.
M. Amir ete. ' v a,'i'
Mrs. Sumera Aziz etc

] '.'(mC
- in C.A, 1667/ 2017)
" (in C.AIGBBYIT). .- .

“(in &.AET I/177)
- {in C.A1672/2017)
{ih GiA1673/2017)

{in C.A, 1678/2017)

“(in Cip1680JAT) . .
- (in C.A/168172017) -

fin C.A/L692£47) -

" {in C.A.1700/2017)
" (in'C.AITOL/17).
.~1 2C

(-G L7085
(in C.A.1704/17

A - (inC.AT10717);:.
S lin CATPLL/20) )

< (chJ'r B/1%
o]

) " (i CAT2L
T (m C.A. 1722

sss/noa-r)

(in C.A.1669/2017). .
(in €.AT670/2017) .-~

{in CA.1674/17).
(in C.A.1675/2017) -
{in C.A 1676/ 2017)
(i C.A.1677/17)

(in C:A.1679/2017)".

(in C.A.1682/2017)."
(in C.A.1683/17)

(in C.A.1684/2017) BRI

(in C;A.1685/2017).
(in C.A-1686/17)

. (in C.A,168772017)
: (in C.A.1688/2017) _
. in C.A;168917).

(in C.A.16907 2017}
(in CA TG/ 2047)

(i C:A.1693/2017)
(in C:A.1694/2Q17). -

- (in C.A. 1695/17) -
" {in C.A: 1696(2017) :

. -{in CAIHOPL0LT)
-(in C.A. 16887 17).

(in C.A, 1699/2017;

(infC,A.1705/2017),
(in" ‘C.A. 1706/2017)

(in C.A.T707Y 17).

“(in C.A.1708/20 17)
(in C.A.1709/2017).

n CiA 1 T12/2017)
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) ‘As'if{k.liand others: . 1 o
. Wajid Bashirete. o,
. ‘Mre. Samind Zalareten -

i Ms. Qamar Zahra stc.
b »Shabbir Nawaz etei
J% Zulfigar Ahmed others.: ;
. . .. .- Mrs. Rashda Jabgen etc” ¢
L. 5 .~ Mrs. Najma Khantmsete. -
D e e irs. Mabi-e-Naz ferard othérs
Sk * zubaida Khanum etc. e
i s Mrs. Shabans.-t.-.aﬂif-‘et_é.
fosr Mre, Zahida Naheed 2tc.
“Miss Lala Rukb Qurshi etc.
Mrs. Rghgela.l&mbncex\,.gté..

Ms, Farzana Maspod ‘eiC;.
_ Mrs. Kanecz Rubab.etc.

e Mrs. Asia Bashid ete.

. " -Tahira Yasmeeti Ayacte. -
H o .- R Ta-uqee-rfhhmad and others
LI " Inayat Ulleh ete: ’

KO .- Syed-hrif Huissgin Shieb ete
o , Parveen Akhtar-ete. -
o -Mﬂhammad"-'?dusaﬂetc.%i'
. Nasreen Anjum Aye: otc:
Muhammad Ishaq w6
. Azhar Mahm Fiood; ete. . ..
e 7. Abdul Ghafooretes 1.0
i B E ~Mi1hammadAS‘ay¥.&d'ietc..;.

P *_ Muhammad SaleemKhun etc.

ca e Guj Shed ets..-  :
SR Josheph Rafig etc: - -
. 'ASYedm"S'a‘dal,‘;JAli‘lct‘_e., e
. ‘Mrs, Mehnaz Ajmal ete.

— - Jeved Igbal ete. - - o
. "Mrs: Rizwana Shaliidete. N
* : uhammad Ajmaleto:. -

. . Iqtider Fluqsahai'eté. .

- S Tahir M;hm@gd'.‘ct(}.'

+ 'Pervaiz Nadeemn etc.
A ... psif Younas eten .
L' Muhammed Y;:unas etc.

-0 ; _James Mpehi -etc. i
S sumo?mhﬁ:ﬁ‘i?"P"QE%%MmB.&:'KEI@ﬂc.,-'
AR amabad "3 ghouket Mashid-cte. o
S R o Ms.‘Yqémin-Tgl’itaet,c.

: - / 7 - U Mghqxpmad'ndlam-:etc,

SR N S U -2 R\.}bipa‘-anjum ate.. -

L keTESTED: Al B S

_courtAshheia

' Muhammad Bukhsb others ..

X

" Me. Raheela Haiderdnd: tlyeté
U Mrs, Tayyaba Qaiseretc. | -

Mi'a.;Naurcerx"-IqbaIzmc_k-o‘tjaq;-s.
-+ Mrs. Shahbansa. Kaysar ety . -~

A ¥ ‘Muhammed 1drecs Qamer z;{c.

fin. C.A.1723/2017)
in C.A.1724/2017)
in C.A.1725/17) -
{in. C.A.1726/2017)
. [in C.A.L727/2017)
“lin C.A.L728/17)
i C.A1726/ 20171
(in C.A.1730/2017)
{iniC.A1731/17)
"} {in'C:A.1732/2017).
"l €A 17332017\
i C.A1734/17)
.U (inC.A,1735/2017)
O (in C.A.1736/2017)
- fin CALTST/LT)

i

‘Mrg, Shams un Nisa 'a;;xcx.othe-rs“ 7 {in.C.A1738/20171

in C.A.L739/2017)
ih C.A.1740/17) .
(in C.A1741 12017}
‘fﬂ(in'G.A.,1742 /20317) .
fin C.A:1743 117
" (in C.ALT44 /2017)
“fin C.A174572017)
(in C.A.1746/ 17}
{in C.ANT47 /2017T)
. ofin c.A,1'1481-201_7)
{in C.A.L749/17)
o {in'.A.1750 2017} .
- .:,{m~c.p~.1751/2017) -
(in C.A.1752/17)

S i C.8.1753/2017).

in C.A.1754/20 17
“xfin C.A1755/17
(in C.A,1756/2017)
fin-C.A.1757/2017)
+ (i C.AL758/ 17)
| (in C.A.L759/2017T)
. in C.A,1760/2017}
) (in.C:A.L761/17)
. ln CALTEZ[200TY 7
., (in C.A.1763/2037)
lin €.A.1734/ 17
© - {in C.A.1765/2017)

R {in'C.A.1766/2017}.
4 (in.CA LT 17) :
(in C.A.1768/2017) .

- {in C.A.1769/2017)
tin C.A.1770/ 17
Cin C.A.1'7.71,/2017)
{in C.A. £772/2017) .
{in C.ALTT3/ 17y

i C.A1TTA20 17
(in C.A1775/201T
{in C.A.1776 I2%4)

in CiA. 177712037
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‘Waris Malik ete. -

Ms. Nazming ete.., ...

© Mg Tasneem Fatn"na eto;

Muham"rmd Naveed Arif Khan

ete,

Miss Maz Tahir etc,’

" Syed Sultan Shah etes. .
* Mrs., Shaguifte Bibi ’

Chawar Idrees ete. .
firs. Naila Igbal ete, i
Amjad Badshah etc. .

Imran Anwar etc.-
Amjad Sohail ete,

* Asif mashid ete,
. Mrs. Nusrat Dastagir ete. .

Mukhtar Al;xrnf-d ete. »
Basharat Masihr ete. . -
Ali Rehman ete!

Munir Ahmed etc,
Muhammad Zardad etc.
Syed Ashtal Ali ete. .

Mrs Kausar Ayub ctc

‘Malile Waheed $hahzad cl.c

Astuwaf Mashid ete.
Muhammad Ajrdal ete:’
mrs.-Shaista Manaszsir ete.
Mumtaz Husszin ete.
Mre. Saime Noreen ete.
Razzag Ahmed ete!
viuhammad Ayub ete.
Ejaz Ahmed etc..

Shah Muhammad Afzalete, '

muhammed Javed ete.

. . Muhammad Asif etcs
. Muhammad Kha.hq etc -

Nufise Hanif etc. . .
Qari Zahid Mehmood ctc..
Ayif Amin ete.

Mrs. veronica ete.

Qarl Mithammad S:dchque ete.

Syeda Saima’ Nasir etc.

- Mrs. Huma Waseem -etc: -

Waheed ur Rehinan -ete. -

Ms. Saima Parveen éfe, - ..
Ghulam Rasool:and others
Tariq Khan etc. .
Muzaffar Huqsam Rathore ttc.
Ms, Shahena $Shahid- ‘etC.
Muhummad Khan-ete::
Basharat Ali ete.
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ikt mannd

Shabbir Ahimed ete.
mMrs. ShaminyAlchtar etc.
Tanveer Ahmesd cte,
S.M. Siraj ete.

Zahid Mchmood ete.

Mrs. Nadia Norcen etc.
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(in C.A. 1807)2017)°
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"fin G.A.1811/2017)
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e . Sajid Masih etc, - : {in-C.A.1847/2017)
- : . Mrs, Uzma Khatoon ‘ete, - {in C.A.1848/2017)
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Pk .. Mrs. Asghari Bano ctc - . (in C.A.1863/2017)
A I ' Zia Afzal ete. - ) " ﬂn. C.A.1864/.17)
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' Alam Zeb etc. ¢ - . (in C.A.1872/17)
o i Muhammad-Igbal etc. .- s . +.{in C.A,1873/2017)
! o Tanveér, Bawariéta: F0 L i CLA, 1874/2017) .
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. lslamabod . Shaukat Hayat. otc R © (in ¢.A.1888/2017)
i 4 Nazir Mehmood etc, . . [in C.A.1B89/2017)
Syed-Akbar Husgaingte. . - (in'C.A.1890/17)
- Syed Tahir Hizesain. ete, . - {in C.A.1891/2017)

Ma Nadia ete.. ¢ linC.A.1892/17)
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. ' \/[uhammad AtthueurRehman ' , é | S
‘ et o (1nCA811/’ZOl6 L o !i b

...Respondents(s) R A “ i:

For the Appeuam( ) Mr. Sajid llyas Bhatt, DAG | 0

(in all cases) - : .Syed Rifagat Hussain Shah, AOR - i

© . Ms. Saadia Kanwal, 8.0 Fin. o L B ‘ : i

. Mr. Abid Hussain Channa, S.O'Fin. S 5 B

- Mr. Sajid Javed, Asstt. Legal Fin. Y

Mr. Abdul Razzag, AAO MEG : o : ‘ I |

Rawalpde : . . '

i For the Res_pond.en't('s)' In—person v : :
For the Respondent(s) Mr Muhammad Ilyao Lodh1 ASC L! o
nCA21G/16] © _ 4Mahk Itaat Hussain Awan, AbC IR
Amicus Curiae: . Mr. Muhammad Makhdoom Ah . L o

" Khan,Sr.ASC | | i

Mr Sikandar Bashir Mohmand@ASC "
" Date of Hearing 17».0‘1.201.8. i
JUDGMENT N

, ‘ UMAR ATA BANDIAL J— By leave ‘of iis Court 1

grdnted on 23.02.2016, OI. 42016 and 1212, 2017 in the - P
' several connected appeal“ before us, the appellant Federal ! ]
{
o Government "challenges the Judgments dehvered on common' | 4
questlons of fact and law by the 1eamed Federal ‘Service Tr1buqal _ i ,
on 05 lO 2015 11. 01 2016 and 18. 07. 2017 “The Judgments E .
1mpugned in the connected appeals declare the respondent - f 4
o
“w employees of dlfferent 1nst1tut10ns functlomng under the E
Dlreetorate General of Spec1a1 Educatlon (“DGSE”) to be enutled . " ‘ ' f
to payment of Health Allowance granted by the | Federalv |
Government vide . its Ofﬁce Memoranda dated 04 02. 2012 and
06.2.2012. These Memoranda are 1ssued by the Fmance D1v1s1o11 ’ 0L
8
(Regulatxons ng) Government of Paklstan pursuant to . E
/ K approval granted by the Prime Munster under the . rQules “of  - :
/h’é/ ABusiness,‘. 1973. It would be useful to reproduce the two




K2

&)

memoranda conta.mmg the terms and cond1t10ns for the grant of
Health Allowance to e11g1ble persons L Cot

*Government of Pak:sta.n
) Finance Division .
.- : - {Regulations Wing) . :
- F.N0o.2(13)R-2/2011 I'slamabad the 04"‘ Feb, 2012

OFFICE MEMORANDUM

Subject: “GRANT OF ADHOC ALLOWANCE EQUAL TO. .
: . - QONE BASIC PAY.AT THE INITIAL OF THE °
© SCALE TO THE HEALTH PERSONNEL IN BPS
SCHEME

The under51gned s dﬁected to say “that the
Ordinance No.VI of 2011 that sanctioned the Career Structure for
. Health Personnél Scheme (CSHP) has lapsed on 26.12. 2011.
Accordingly, CSHP is no longer in the field and all-health persormel :
have consequently reverted to the BPS scheme. Ta order to
. compensate health personnel for the loss of benefits sought under
- CSHP while preserving their status as Civil Servants, it Has been '
" decided by the Federal Government to grant'adhoc allowance equal .
_ to one basic pay at the initial of the scale to the health personnel -

in _the emplozgent of Federal Government, in- BPS scheme, with - -
effect from.1st January, 2012. This wﬂl_ be in addition to their

. existing pay/ allowa.nces in BPS Scheme

2 o This. Dmsxon s OM No. Z{13)R- 2/2011 -698 dated 17“‘
November, 2011 may be treated as thhdlawn w.e. f 26. 12 2011
Sd/--

(M. Munir Sadxq_)
Deputy Secretary (R-I)”
dededr. . ': ; .
" “Government of Pakistan,
. Finance Division
(Regulatxons Wing) .

F. No. 2(13)R-2/201 1-777
OPFICE MEMORANDUM

Islamabad the 06lh February,2012 i

Subject: - GRANT OF ADHOC ALLOWANCE. EQUAL TO_ONE.
~ . . 'BASIC_PAY OF RUNNING SALARY TO THE HEALTH -
.. PERSONNEL IN BPS SCHEME. . :

. In contmuatlon of Finance; = Division’s O M.
No. F2(13)R-2/2011 dated 4. 2.2012, it has been decided by the
Federal Governrnent fo grant benefit of one basic pay of rununing . )
salary_as : Health Allowance to the, health persopnel in the

employment of Federal Government, in BPS scheme, with effect
~from 1st Janumy, 2012. This will be in addition to their existing . o
" allowances in BPS Scheme. Also grant of stipend amounting to
"Rs.50,000 per thonth to the postgraduate residents and Rs.24,000
per month for House: Officers respechvely wef  1.7.2011, will

continue.
8d/--
(Manzoor Ali Khan)
Sr. Jomt Secretary (Regulatmns]
. (emphasis supp led] . 4
2. Learned Deputy Attorney General ‘has contended :

 that the Health Allowance granted by the Federal Government is
avaﬂable to health persormel in the emplovment of the F ederalv ,.

Government in.the BPS scheme at three hospltals estabhshed in
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Ao Islamabad namely, Paklstan Inst1tute of Med1cal SC1ences. '

A :
»/""’ - (“PIMS”), Federal Government Polychmc (“FGP”) and Natlonaj

Insutu‘uon of Rehabilitation Medlcmes {“NIRM”) The employees

BRI TR AT T T T nima

frwamsnres

-at these hosp1tals do not have a career structure in place after '

&

_the Career Structule for- IIealth Personnel Scheme OrdmanCe,'

- e ey

2011 (“Ordmance”) lapsed on 26 1. 2011 The Health Allowance .
was accordlngly granted by the. Federal Government asa forrn of . L B
‘ compensahon It 1s clear from the two rnemoranda dated 7 i

042 2012 and 0622012 reproduced above that the Health

.
£
=

R Chmt g s

.'Allowance is granted to “health personnel” However, the - ’

TTITERERLY

composmon of the category o_f e{mployees that are eligible for the =

: beneﬁt has. not been provided the‘rein. The respon'dents who are

. several hundred in number are unrepresented by counsel In- -
view of the fact that a large number of employees are affected by:' ' o

the. 1nstant controversy, the Court has sought assmtance from .

Mr‘Muhammad Makhdoorn Ali Khan, Sr ASC and Mr. Slkandar::
Bashlr Mohmand ASC as armcus curiae, 1n the rnatter.-'
Mr. Slk_andar Bashir Mohmand, 'ASC made able submissions

" before the Court that highlighted 1mportant facts and .

- docum'ents' on' ,record‘ "which s_impllﬁed the- controversy‘ o ';
app1ec1ab1y o - i

A ‘3;‘ | , It transp1res that an Ofﬁce Memorandum dated. | ‘.
27. 03 2012 by the Flnance D1v1s1on (Regula‘aons ng) clarifies

that the term “health. personnel” used 1n the above mentloned. B

ey

'memoranda bears the meanmg glven to that express1on 1n.
Stctlon Q(b) of the Oldmance Th1s def1n1t10n refers to the

.contents of Schedule—I to’ the Ordmance Wthh spec1ﬁes the '

% o .. service promders who quahfy as health personnel. A perusal._of B - ,.:

Schedule-I shows that - five .categories_ .of - service 'proyiders' are
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- Worklnf’ in Federal Government hosp1tals and chnlcs were

classiﬁed as healt;h p'ersonnel namely' Doctors, Allied' Nurses,

Paramedlcs and Support The sermces spec1f1ed under the

categrones of Paramedlcs and Support Jnclude Teachers,-

'.Aua1ov1sual Operators T echn101ans leranans etc

:4.. _The- admlmstratlve Mm1stry' the'. health -
' ‘1nst1tut10ns of ‘the. Federa_l Government at Islamabad is the
Ministry of Capital Administratlon and Developmen‘t _D1vis1on"' .'
" (“CADD”) is an adrmtted fact that - v1de order dated

- 13. 03 2013 the Mlmstry of CADD granted the Health Allowance .

(‘lNTD”) and the Natiorial Council for Rehabilitation_-of Disabled

: acknowledged as beneﬁclanes of the said grant and were pald' '

the Health Allowance W1Lh effect from 01.1- 2012 untll .

27 10. 2014 When the Fmance D1v1s10n 1nformed the Accountant

. Gencral Paklstan Revenue (“AGPR”) thai only health personnel’

: quallﬁed _to receive the . -H'ealtn Allowance The AGPR :
.correspondingly_ instructed th'e.-DGSE_‘t'o stop payment of ‘the

said allowance to: its employees,as no.budget-allo‘ca_tion for-jthe 4

said emolument had been made in. the ﬂnanc1al year 2014 15

5.  The dlscontmuatmn of their Hea_lth Allowance was.
,tal{en to the Islamabad High Court by some of the respondents :
V1de order dated 17.9. 2015 the learned ngh Court referred the'

d1spute to the Secretary CADD for passmg a speak]ng order "

the Health Allowance from the affected employees of DGSE and'

alhed centers The Secretary CADD heard the partles and by

' to the employees of the DGSE and its alhed spec1al educatmn‘ "

o centers/ 1nst1tut1ons_»1nclud1ng Natlonal T.rust for- the_D1s_abled R .

" Persons (“NCRDP”). ~'The ‘ respondents - we're' mereby--' :

E thereon and till then restramed recovery of past payments of

; te’
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orderr dated 21.3.2016 rejected the . 'entitlement of  the .

respondents to receive the sa1d allowance The pnnc1pal ground '

" of his demsmn is that employees of the DGQE were engaged in
“the process of educatlon t:ammg and rehab111tat10n of dtsabled .
g"chlldren and therefore did not fall Wlthln the amblt of a health
- orgfmlzatlon The respondents successfully challenged the said

order befo’re the learned Federal Serv1ce Tr1bunal Wthh has,A B

inter alza by the 1mpugned judgment dated 18 07 2017 declared-' .

" that the respondents are enutled to- 1he grant of Health

Allowance

6. . ' Learned De‘puty"Attorney General .has contended -
that after the'f lapse of the ‘O'rdi'nance'that had provided a Career'
structure for the doct01s nurses and paramedlcs workrng in

i PIMS FGP and NIRM, the Health Allowance was granted by the ‘ B

I‘ederal Government as compensatlon to the sald health{ '
lpersonnel He was however unable " to o show -an*f 4
contemporaneous du'ectron issued by the M1mstry of CADD or :
‘the Ministry of Frnance that restrlctcd the grant of the Health |

" Allowande' to’ the claimed employees of the _three hosprtals

spemﬁed by . h1m As already noted above, the deﬁmtron of health

. personnel prov1ded in the Mmlstty of Fmance. Ofﬁcet

" Memorandum dated 27.3. 2012 is-wide in scope and therefore,

unhelpful to h1s plea

7.. “We have exammed the deﬁmtlon of “health

' personnel” adopted by sa_td memorandum clated 27 3: 2012 from '

Section 2(b) ‘of the ,Ordrn_ance which is to the followmg effect:

- “b) "health personnel” means a person who holds a post il any
" institute or organization delivei‘lng services in the health
sector and included m Séhedule'l but does not include: .
| - l,z) a person who 1s on deputation to the Federal

E Govemment from any Province or other authonty

| Senicr Cour
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n) a person who is employed on. conu—act or ori work . ; g /

chal ged basis or who is pald from contmgencxes

8. It is noted that the foregomg deﬁmnon of health

‘ personnel covers persons holdmg posts 1n any mstxtute or

‘ orgaruzatlon Who are dehvc‘rmg services in the health sector that
.are mcluded 1n Schedulel to the’ Ordmance Learned Deputy
'_ Aftorney General was” unable to d1st1ngulsh the respondents,
', who are employees of the DGSE and alhed mstttutlons/ centers, .’
'NCRDP and NTD “from the paramedlc and support staff -
| posmons that quahfy as health personnel accord1ng~ to

'Schedule~1 to the Orchnance It is not- demed by the appellant"

that educatlon, tramlng and rehab1htat10n of dlsabled persons

are serV1ces prov1ded in the health sector These serv1ces fall ‘
- w1th1n the terms of Schedulel to the Ordmance and therefore _

o _the prov1ders thereof quallfy as healt.h personnel

“9, Accordmgly, not only do the respondents fall w1th1ni'

the category of persons who are, in terms of Finance D1V131on

' Memoranda dated 06.2. 20 12 and 27 3.2012, ehgxble for grant of
| ilie Health AIlowance but the1r ent1tlement has’ 1n fact been |
' adm1tted by both the M1n1stry of CADD and Mxnlstry of Fmance
In th1s respect the. aforementloned letter datcd 13. 3 2013 1ssued _
| by. the M1n1stry of- CADD is. referred Also the aff1dav1t of the
Secretary Finance, Governrnent of Pakistan filed - in the :
Islarnabad H1gh Court pursuant to that Court’s order- dated'.:
' 20 3. 2015 passed in, Wnt Pet1t_10n No 4007 of 20 14 spec1ﬁcally
‘1ecords that the proposal approved by the ane Muuster vide -
Summary dated 25. 1 2012 did not restrict admxss1bmty of the:

‘Health Allowance to . the personnel of the three hosp1tals.

‘(identiﬁed by the,learned DAG) For that reaSOn the Fmance

F ot e,




' Dwxsmn Memoranda dated 04 2 2012 and 6 2 2012 made the
: allowance ava.llable to all health personnel employed by the.

Federal Government 1n the BPS Scheme

10. © . L AS a result t_he said alIOWance was pald to the ;

health personnel of the DGSE and its alhed 1nst1tutrons until’

+27.10. 2014 When the Fmance D1v131on 1nstructed the AGPR to A
confine the grant of the allowance to employees of Federal i
.‘Government'hospitals and chmcs.' This 1nstruct10n represents

merely a change of opm1on whrch is not occasmned by an'

amendment in the terms of e11g1b1l1ty for ‘the Health Allowance

B Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and
27 3. 20 12 1ssued by Lhe Fmance D1v151on Government of "

: Paklstan st111 hold ‘the ﬁeld in the1r ongmal tem1s there is no~ '
| mcnt in the obJectlon by . the learned DAG to the entnlement of .
:‘ the respondents to clann and receive the Health Allowance |

ll. S Asa secondary and also tenuous argument leamed.‘t

. Deputy Attorney General contended that the I-Ie.a.lth Allowance is’

granted under executwe fiat | wrthout any statutory backmg ,.

) ,therefore the. same can be withdrawn .by the Federal Governme_nt =

| . at any tlme '.;I‘hat is clearly a llawed co'ntention.' It is adrhitted o
| that grant of the Health Allowance and the terms of ehg1b1hty to .
' recerve the same were determmed by the competent authonty,’." L

Mmrstry of F1nance in accordance w1th Rules of Busmess of the

. Federal Government The or1g1nal ‘terms of the sa1d lawful grant

| stlll hold the ﬁeld These were: acted upon - and payment of the
Hcalth Allowance to the respondents has’ conferred ‘a vested 4
.' rlght upon them. In such cn'cumstanees, the executxve is barred-

E by the rule of Zocus poenztentzae from un1laterally rescmdmg and

-retuevmg the beneﬁt ava_tled by 1ts rec1p1ents Reference is rnade
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.Muhammad Hlmaxatull.a.h Farukh1 (PLD 1969 SC 407) and

23

to Pak1stan throue_‘h the Secretarv, Muustrv of F1nance vS. .

, _The Engmeer-m Ch1ef Branch vs. Jalaluddm (PLD 1992 SC. .

. 207) Therefore w1thout a change of the terms of el1g1b1hty for
. the Health Allowance eveni. the plospectwe exclusxon of the
o .rc,spondents from rece1pt of the benefit shall consutute arb1trary

-, and unlawful actwn

12. In the c1rcumstances we do not ﬁnd any error or

defect in the 1mpugned Judgments of the learned Federal Serv1ce :

Tnbunal dated 05 10. 2015 11.1.2016 : and 18 7. 2017 .

‘C‘onsequently, these appeals are dlsrmssed and the enutlement.

of employees of the DGSE alhed mshtuhons/centers NCRDP .

Cand __NTD to~.receo7e _the "Health . Allowance is afﬁrmed.

‘ Sd/~ lWidii Saqib Nisar, 27 S |

Sd / n Unzar Atfa Bandzal g
. Sd/ - IJaz ul Ahaan, J _

“sIJot approved for reporting.
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é(&,- 3, 5_3 GOVERNMENT OF KHYBER PAKHTUNKHWA f
,f\,{{‘ ESTABLISHMENT AND ADMN: DPEPARTMENT
T @:’d N { CABINET WING )
a@m—::é g . . 0.SOC(E&RAD)9-24/2019
. ™ Dated Peshawar the 28t Qctober , 2019,
o, : e R S
:l',he. Secretary to CGovt. of Khyber Pakhtunkhwa 28 ’
Zakat, Ushr, Social Wellare, Special Education & Woemen - ot
LDepartment. H
SUBJECT: DECISION OF THE MEETING OF mc_wa__qwmﬂ :

DATED 22.10.2019.
Dear Sir} . .
. | am directed to forward herewith the following decision of the
meeting of Provincial Cabinet held on 22.10.2019 under the chairmanship of
Chief Minister, Khyber Pakhtunkhwa for implementatuon.

i AGENDA ITEM NO, 16 o - o
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL

EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVE
PAKHTUNKHWA o »

| Decision of the Cabinet:

‘} . . i .
The Cabinet approved Health Allowance to the devolved employees of

Srecial Educatian Institutions at the rate of one running bastc pay.

; Implementing Department;
' ‘ . ) Women Empowerment

[T,

2. | am to request that
decision as required under Rule 25 (
Rules of Business, 1985 may kindly be furnished on top pr

Cabinet Section, Administration Department.
¢ Yours faithifully,
~ N\

jority basis to the

g ' MAD)

SECTION OFFICER (CABINET)

ENDST.NO. & DATE EVEN. ‘
Copy to:- ' v
P8 to Secretary Administration Department.
. PA to Additional Secrctary (Cabinet) Administration Department.
PA to Deputy Secretary {Cabinet) Administration Departmen

P

SE N OFFICER (CABINET)

¢ .
ppStE—————

RNMENT: OF KHYBER |

Zakat, Ushr, Social Welfare, Special Education &

an implementation report of the Cabinet .
2) of the Khyber Pakhtunichwa Government

SRR L o
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

" No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil

Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal

" Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa

(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic. pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. The above said aIIoWance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment

Deptt. _

Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber. Pakhtunkhwa
. PA to Additional Secretary (Regulations) Finance Department

10.Master File

BwN e

CR N

Section Officér
Finance Department (SR-II)
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N ‘v .- BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN
L EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.
| |
Subject . THROUGH PROPER CHANNEL, APPEAL FOR THE GRAI\!T OF HEALTH ALLO,\ALf\NCE

. _ | o
Respectfully Submitted:- | 3

|
That | am serving under your kind control in the Special Education Institution and
teaching/providing Special Education services/training tb Special Children. It is
pertinent to mention that after eighteenth Constitutional amendment the employees
- of Directorate General Special Education of the Federal Govﬁt: Department, have been
transfer/devolved to the Provincial Govt:, Special Education and such devolved
employees though serving under the same department§ of the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equalii to one running basic pay.
w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its jthdgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet ion 22-10-2019 and also

implemented. |
Since the employees of devolved Institutions and | am perfc:)rming the same duties in
the same Institutions, same department, having the same job description and cause,
being teaching/providing special Education/Training to special Children, therefore |
could not be treated discriminately more particularly with respect to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even after the payment of arrears the same has been merged in their basic

pays. ‘ l

It is therefore requested that | may kindly be allowed/granted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012' on the analogy of the
employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits.

Dated : 2\/7/—0.2?- 2022~ @
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VAKALATNAMA

BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

No.

/2022

I Lzﬁq/s Kian
-

...................... '.......,.........................-.......Appellant

o @ Y= . S, Respondent(s)

, do hereby appoint and constitute,

I, .
Fazal Shah Mohr

and plead in the above-
said matter or submit t
touching or in any manr
grant receipts therefore
necessary to be done fo
said matter.

1. To draft and si
affidavits or o
advisable for th

2. To employ any
e power as confe
think fit to do s¢

AND [ hereby agree t
in the above matter. |
substitute responsible fc
absence from the Court
hereby agree that in the
the Advocate remaining
matter. Received by me G

ACCEPTED BY:

WS

nand Advocate Supreme Court &. To act, appear

mentioned matter and to withdraw or compromise the
b arbitration any differences or dispute that shall arise
er relating to the said matter and to receive money and
and to do all other acts and things which may be
r the progress and the course of the prosecution of the

bn files at necessary pleadings, applications, objections,
ther documents as shall be deemed necessary and
e prosecution of the said matter at all its stages.

other Legal Practitioner, authorizing him to exercise the
erred on the undersigned Advocate, wherever he may
D.

o ratify whatever the Advocate or his substitute shall do
also hereby agree not to hold the Advocate or his
r the resuit of the said matter in consequence of his
when the said matter is called up for hearing. | further
event for the whole or any part of the fee to be paid to
unpaid, he shall be entitled to withdraw from the above
n o

y

CLIENT(s)
TN

(&

]

FAzAL SHAH MOHMAND

ADVOCATE,

SupreME COURT OF PAKISTAN,

OFFICE:-Cantonment Plaza Fl Lt 3/B Khyber Bazar Peshawar Cell# 0301 8804841

[Clerk) &ell# 03339214136
Email: - fazalshahmohmang

@gmail.com.
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