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16.08.2022

Learned counsel for the appellant present Mr. Kablrullah '_
Khattak Addltlonal Advocate General for the  respondents

| present

Reply/comments on behalf of respondents not submltted :
Learned Addltlonal Advocate General seeks time to contact the

'.respondents for submrssnon of reply/comments Adjourned. To -

.come up for reply/comments as well as prellmmary heanng on

13. 10 2022 before S.B.

(Mian Muhammad)
- Member (E)
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FORM OF ORDER SHEET
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© 24/06/2022

06" July, 2022

444 12022
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Order or other procee_di_hgs with ;ig—ﬁa_ture ofjudge

é______ —

The appeal presehted_ today by Mr. Fazal Shah Mohmad Advocate

may be entered in the Institution-Register'an put up to the Worthy

fFCeTRAR ¥

~

Chairman for proper order please.

This_case is entrusted to Single Bench at Peshawar for preliminary |-

hearing to be put there on 0£'ﬁ2r2»2-'.Notices be issued to appellant

CITAIRMAN

and his counsel for the date fixed.

Counsel for the appellant present.:

Let pre-admissibn be issued to the re'spondcnts! To
come up for reply/preliminary hearingon “1.6.08,'2022
before the SB. | ' |

(Kalim Arshad Khan)
Chairman =




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No qg,ﬁ_ﬂ /2022

———

Farhan Ullahn eecoeeeesececsssmecrmcsmmsessmssamassmssssanssassnnns Appellant
VERSUS
GOVE. and OtherS..ummeeeesmesmcsamssmmrenssssnsassanssmsssassenssansas Respondents
INDEX
S.No | Description of Documents Annexure | Pages
1. Service appeal with Affidavit 1-3
2. Copies of Judgments, Cabinet decision & | A, B, C & | 4-29
Notification D
3. Copy of departmental appeal E 30
4. Vakalat Nama 31
%/\'
Dated:-20-06-2022 %ppellant

Through ) :

Fazal Shah Mohmand

Advocate,

Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841

Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

Advocate




31 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No 9914 /2022

Farhan Ullah, Naib Qasid (BPS-03), Govt. Girls Institute for
Children with Hearing and Speech Impairments Yakatool,..nwa
Peshawar = eeeeeceeseseenes Appellantrvice Trivunal

U3

Piary No A ——

VERSUS - IV EYSS

Lated

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2, Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
\WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS. '

PRAYER:-

iledso-day On acceptance of this appeal, respondents may kindly be
directed to grant/allow the appellant Health Allowance at the
Legistralks rate of one running basic pay with effect from the date of
>W\&A ¥ appointment with all back benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Naib Qasid (BPS-03) on
15-10-2021 and is serving in the Special Education Institution
and teaching/providing special . education/training to special
children and since appointment he has performed his duties
with honesty and full devotion with spotless service career.



2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

_That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of his appointment, vide departmental appeal which
has not been responded so far despite the lapse of the

statutory period of ninety days. (Copy of departmental
appeal is enclosed as Annexure E).

_That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay with effect from the date of her appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUNDS:

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
‘authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the



judgments have been implemented, thus the same
point has been decided by various foras, the appellant
such is also entitled to the same treatment.

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal. : |
Dated:-20-06-2022 @ellant

Through

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. _ M

ADVOCATE

AFFIDAVIT

I, Farhan Ullah, Naib Qasid, (BPS-03), Govt. Girls Institute for

Children with Hearing and Speech Impairments Yakatoot,

Peshawar, do hereby solemnly affirm and declare on oath that the

contents of this Appeal are true and correct to the best of my

knowledge and belief and nothing has bee@ealed from this
D

honorable Tribunal. /.
PONENT
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- SYED RAFIOUI-‘ HUSSA!N SHAH MFMBI- R:- Wnlh llub uudbilunl,?

B appcnls are that the Prime Minister of Pakistan applovcd puymcnl of allh;-"

Allowance to the msutuhons prowdmg Health Services in lhc year 012
and the ‘Fi inance Division issucd nou[' cauon No 2(13)R-2/20l 1-777 ;
06. 02 2012 for grant of Health AIIO\V'\ncc, cqual to onc,basnc pa ol" E
V' mnmng salary to the hcalth personnel in the cmploymcnl of Fe lcr_a
Government in BPS Schcnu. w.ell 01.01.2012, in addition (o lhc existing
pay and :\llow.mcu in Bl’S scheme. Healtli allowance had been pmd 1 .'  '
) contcmponru.s of the: nppcllanls in othér Government Hosp lala",mclu ]
PIMS Federal, GOV(. Paly clmu... CDA, ICT, Pakistan Railways :ll;(l-lfci ':.
Govcmmcnl Scrvices Hmpu.d lxl.mnbnd ete. but it was d s«.onlmuul l

the prc.scnl appcll.mls vide impugned orders dalcd 08.08 2014 2l 03 OI )

Judsgment Sheot - A _ "

o ihe I© deml bcn ice Tribunal, Islamabacd

/\ppn..nlx NO.S65 10 873, 757 (0 793, 894 10 918, 91 8-A, 91910
943. 998 101045, 1108 10 1179, 1224 1o 1243, 1265 to 1325, 2327
10.2350, 23352 10 2365 RL2368-A, 2369 to 2443, 2446 (0 2484 &
24487 to "50:. Zbob to 2320(R)Cb[2016 wnth M.Ps.

Nusrat Talir :m(l others
\'cr\u\ -

Sccx;cl1r) , C‘.nnl 1) A(Inuma(x.ulvou & Du't.lo suend vansmu.
Sccx Ll.ll Yy l'm.mu: Division and ‘A'CPR‘ Islzimabzid,

Datc of[nslxluu’on 1 04.04.2016, ctc., .
Date of hearing  : '17.07.2017
Date ofJudgmcnt : 18.07.2017

. '
Bc_:l"orc: . Syed R.lfquc IIuanm Shal, and- )
- . Sycd Muhamnnd H'mnd Mcmbcrs.
' _ Present: . Mr. Muhummad Anw.xr Muz,hal Advocntc for the '
N\ _appellants.- i

Vo " Syed® Zil-c-Husnain Kaam. Assistant | Auorm.y

General for the respondents with M/s Arshad Anfjum, . :
Assistant Director, CA & DD, Naveed Akhlcr Scction . |

Assistanl Accounts Officer and Muh.mmmd Ja

'bnr, 5
bu\mr Amlllux ACnl »l\ as D.Rs: - :

~.

flll)Chﬂl‘NI

we shall decide the above llllcd appcnls The f.u.(:. yvmg u'u. o lhc present -
I

ated

£ ,u”'-. h’ f" A ey T

iah ay ’ j :
BRESLE Y] AN . R
J ; . . “
. . L ‘|
— ~ . - . 3
AL i F L
. _'-'Cﬂcfin‘ Fruews sl i-.-:"n;_”._ : ; ' . C
" Bassace ;
. - i
. - . V- R s

‘Officér, Finance Division, Azhar Nnclccm Avgn.ﬁ"-




o

and 35-"3-30“‘:.. The. Scerelary, Capital ‘AEIministr;-‘f':n & Development * -

Division (-AL.'A&DJ))'\'M‘: l’cué_n taied 06.08.201 2 nHu\\'c.v '-lcnlih /\llon\':izlcc '

- , :
365 10 STRCS2016, i,

10 24 personne of Piscctonue Genernl oI’ Special lidui_ on (DGSLE) nd

the AGPR, Islau'nabad‘smrlcd' paying the sn.id‘AHm\::mcc -

wWilh effcer l'rum_ O 2upn,

hese personnel

Due (o diseriminative e, | ol Neeretuey

CALDD ihe employces of DGSLE started agitating the matter with him who

© vide letter daged 13.03.2012 allowey Health Allowanee (o ag the employces

. ~ O 16 instiition ol DGSE and allicd education centles, cle, il) view.of* .

functions and the services lj)cing rendered by them in préviding{l*lcﬂl(h‘

" -Services 1o the disabled
and the AGPR according

and special children with effect from Ol.bl.ZO]Z

ly started ,):i)'ilil.; the said ":lllmv;mug to them, The

K. o AGPR vide letter dareg OS.OS.ZOIfI infurmed the Dircctor chncr:ll,' DGSE.

.that Financc'Division had.not provided budget allocation for the year 201 4.

2015 for the said )\llmvun;c’. hencee, the Payment of saig Allowance b.c.

Sloppcd by submitting the computer changes theough concerned DDOs,

Subscquenily the Finance Division allocated budget for the said Allowance =

bul the CA&DD pnﬂccd the budget and later on aliogalcd» the s':img: lo some

other organization, Deing
letter. datey 08.08.2014

.

apgricved ql's(o-ppugc"or the said Allo\;v:mcc vide .-

Petitiog

the affecied cmployces filed  Wrig

No.3,784/20|4. 3358/2(”-! ;m-d‘ 1007/201 4 \\'hidi_\vcrc disposed of by th

Hon'blc Islamabag High Cown, Istunabag vide order dated 17.09.2015 i

-the fol'lowin,g 'ma_nncr: -

XXX

. . . In e light of he

) o A R - alongwith the: connected petitions are converted into
‘ representations deemed 1o be 'pcndi'ng_bc(brc.(hd learned |

+ Secrctary CADD. The learned Scerctary. CADD shall |-

1 opportunity of hearing 10 “an authorized
- representatiy:
© speuking ore

““afford an

- . ) the af ﬁd':rwil dated 26,3.201 5 filed by the Scerery
o S . Firange, during the Proccedings before this Court; !

L) the el ?ilm( in some cases the Healtly Allovfancé;

Was mid o the employecs by ihe AGER pursuant

v e tie approval given.by ¢ CADD; Y

’C) The

Petitioners that in the Circumstances recoverdy of

‘the Healtly

.. hazdship:. ang

ler. It is expeeted that the Seerctary shall,
Cinter alia, take into consideration: i

- . . H
d) The fact. thay the petitioners .are craployces of:
RSV QU TY different | depar wnls  and
!;.rf"alif?\:"?"( ‘.a( Here . cminn -
N < e le :.? "I"f . .

s

XXX : | xxk
above, (e instamt petition

c ol “the Petitioacrs and, thercafier pass a

TCquest  minde by and oun behall’ o -ther

Allowanee “would  cause immense

enditios  ander dhe-

) ’ i




’ Consutuuon of the Islamnc Republic of Paknalan, 1973 and covcrcd

vv ) ’é , o 3 565 10 STMIQYCS201 0, ele. wilh M.I'!i;

Cadministrative c.unuol af CAND and, therelore, the
“entitlement or eligibility  shall. be tuken into
 comsideration in the light of status of cich
departnient or eatity separately.

5. - In order to mcetl the ends of justice, it would be

. appropriate that. recovery of the Health Allowance alrcady
paid 1o the employces is rccovercd aflcr a spcaking order hus
L - been passed by the learned Sccretary. It is expected that the
' _Scu’clnr\ CADD shall pass a spcakmg order prcl‘crablv within .
B . 90- d1)'< v . v :
S T , " . NNX . .+ NNN

The Seeretwry CAKDD alter j)ur(rainy the rccm‘il '.uml alTording the

'oppmluquy ol lu..nmy o the authorized rcpresentatives  of Ilu.
" petitioncrs (now appellanis) .oii 14.03.2016 passed the order dated
121.03.2016 and . declared the CA&DDs lefter dated 13 03.2016

allowmg Health Allmv.mu. 10 the DGSL c..mpluyu,:. unl.uvﬂxl .q,.uw.l
the rules, void ab initio and dirccted the- AGPR to ICCOVCI llu. s.ud

Allowancc from their salancs in casy mslallmcnts. : o

' 2." 1A ‘this. backdrop, lhc 1ppcll'|ms filed the msl:ml dppc:\l-. with

lhc followmg prayer: - g
] “It is, lhcrcfort., most rcspcclfully prayed tlmt llu.

o ~ ‘appellant being “cntitled to Health Allowance being
"covered under category of Health Personncl, thc said

‘order. dited’ 21,03.2016 by respondent No.l “may | -
_lhi.lclon.. be set aside and it be declared that the action | -

of respondent Mo in“withdrawing the suid sllowang’

and recovery thereof [rom the salaries. of nppcllanls, is| .
malafide, illegal, violative of principlcs of locus| .
pocmlonuac., unfair,  unjust, unrcasonable, nrbxlnr)'
fancilul and. capricious mnd that arc catitled to receive|.

..

2%

the same, . from the date it has been wuhdmwn and|

-stopped lrom payment.” )

3. _ 'lhc lc.xrm.d "counscl lor the appcllanls a:guc.d tha

‘appcllanls bcmg Federal govcrmm.nl Scrvants undcx Amclc

.Scction 2 (b) of Cw:l Scrvanls Act 1973 \vcrc entitled to all pay. nnd

allowances. preseribed by F u.lu il Gow.umu.nl for us c.mplnycu-. 151 xrlh,c
slalcd that - ﬁu.mc:.nl dlrccllvq comamcd in Mlmslry ol', Finance '
No.2(13)R-2/2011 dated 06.02.2012 was unambxgum's :}nd ¢ f'j"

supul-m.d ndnms:hnhly of" Health: Allowance 10 .1ll health- person
-cmplovmcm of’ Federal Cuvumm.nl in BPS. S-.lu...lc but d...spllc thye!
nnuﬂu..nlmn ol the 17 m.mu. I)n\'nsmn. the appellanis were tlc.pr‘wul
A ""’“'\?‘3 g . ' 4
L !
. S
v Federal :
iR LA o
P , N
" L.
i ) .
i y .

3

e LT YU

: AR

240 of:; .
Lndcr--’ '

e

RS

e n DT D

R mmTm e




<

Cof cducnlwn. (rmmng and rc.hn!nm.llmn of disabled c.lnldrcn .unl pcmom

jAGPl\ on the.- -basis ol C/\DD Division’ s k.ucr dated- 06.08. 2012 buy

witly disabilitics and, hc.ncu. Lﬂll‘d nol be dccl.lrcd .w hml(h pc.reonncl to

Asubscqucmly diséonlinucd after vcritic_minh _olfcmillcmcn( in .ordc.r o

4 5ns m s,umcvzom ele, wnh M Ps,

. said bcncﬁu. In suppovl of his - \usnon. the learncd wur.s(.l lor (hcv

appclhnls xcl‘crr-d 19 the judgment Or'FST-dated 03, 10.2015. 11.01 "0!6,

18.05.2016 and 14, 12.2010 p.mcd in Appml No.224(R)C$I""Ol 3, 867 o
7’(R)C$/"Ol.>. L1760 10 Il.\7 n.w to l"Sl(l\)Ls.‘?.Ol:x & 381 0.

H05(R)CS/2016 and praved for the <mm. velicf, The k.nrncd t.otlmcl

vuhuncnlly nr{;ucd that the n.spondt.nl-l'mnnce. Division wa 1S hlmvmt., lm(

and cold in llu. same breatly is. on the unc hand, it hay .ndunuu.l the clxum of .

o-

the -\p,ll—lluﬂla in ’)ul ! ‘ul.“ ,:ﬂul\\'ls(— ul.l‘:’.‘-c:x..\ u’s“ i hie ‘Iloll t:‘k.

lslamabad ngh Count, I:.Inmabnd while, on the olhc.r lrmd llu.y (lu.lmul :
the same d:um Vide order dated 2! 03.2016. He contengled tiat the bencfif -

. once granted and nclul upag h.ld uc.x(ccl i vested right whijel, coukl hot be -

~Withdrawp, u’uln(cr.ln\'. in \ml:mon of j puncnplc of n.mlr.ll dustice, ‘l'lnc'
Adeamicd counse] lor the .lp]n“.lnl l.mly arducd that lmpugnv.d orders were
void ab- um:o, caram- mm-.uuhcc and’ having no \.unluy ol lmv il.'l

withdrawil / \lnpp.ll‘(. al \.nlmy .unmuuu.l W punishiment \\‘hu.h could not

—be awarded without .ldnplmr he due procesy ot L. prnvulul umlcr lllu

quunmml Servants (13 Hu.'n.m.y and Un-.uphm.) Rules, 1973..

4. - . The appc-xls were rcsis(cd"liy’l_hc l'cspOll(‘.l(.‘;l)l.'ﬁl..jl<=WﬂS s(a(cﬁ'
that ihc said nllownmc \\.n x.o( admissible o the appellants as lhcy dxd nj‘t
t

“fall unclrr the -lc.un'u.. of huldx Potsonnel & oecausc health pcrsonncl mei

" a pcrson who licld a post iny .mv instituie op organization dchvcrmg scrvxcc.:-" :
“inthe hcallh sector and mcludcd n Schedule-]. It was further submutcd tha
the Health Allowancc was nnowcd pravisionally to e appellants by g -

i subscqucntly that Division u.m a rcf'crcncc to the Finance vamon lo Scck
ils concurrcncc for admxcsublll() of. Hc.:nl(h Allowancc wlnch n.gx cucd the B

snmc on 14,03, 2013 on.the gwund that lhc.y were mvolvcd in the procc%:.

become entitjed for the suid. .:Huw.mcc. The CADD on 13.03 20(3 in its
communication (o AGPR conw cwd sanction of the |- h.:lllh Anowamco. to"
DGsc cmployccs \nlhou( curcprrcncc. of the Fi Inance Dw;su.n .mc‘ lhc
AGPR . m"dc prow\mn:xl ,.wmtnn '.:o thc appcllnnts, which ;;wns

kY

prevent the mxr.usc ol this allowance by non-cnmlcd personnel; It was-

submrl(cd l'n' xcspondux Nn 2 lh.nl hC-h(h .lllmv.mcc was aranted yith' the NN
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? c 5 565 0 STIRICS /2016, cte. wiih M.ps,
T d . .

- :lpbr«)\;:ll ol the I'rim-c Mxm.slcx thmugh Q su‘innmry specilically moved for -
' 'lhru. I7 n.du'ul Government Hospuuls i.c. Pakistan Institute - of Mc..du:.d
Scicnces, .G, Polulunc and N.xuon.ll lastitue o['Rch.lblhlalxon Mecdicine, -
«The Ducclomu. (nuu.ml of Special Edm.mnn & Social Wcl[.uc, b‘ciz}g an
educational bod) (h..ll( with. the process of cducalwn lraining and
nhnblhuuon ofd:s.xhk,d chlldrcn and persons with dmabnluu.s which was
carried out by a mu.n--;rol'cssxonnl team mcludmg lcachers, pr ofcssmnals,
dot.lox.s admuu.u.llun,. ministerial iy Supportive / .mu“.uy stalt did ud(

o fall w:llun lhc ambit of hcalth orgamznuon and could not pe dcclarcd as

o

s -

. 'hcullh pt.rsonncl‘ lu et the said. .numv.mu. The u.spuuduu Nu.3 e o .4"',
‘ AGPR in its parawlsc comments submxl(cd that the 1dcnl|cnl cascs litled Dy, I
Farkh F. Lodhl, clc vs Sccrclary Finance were still pcndm;, .bLfOI‘C Ulc
Hon ble Suprcmc Court of Pakxslnn ’ ,

[
“_ ol o

R , --Wg humd lhc lcamcd counsd for lhc partxcs and  perused thc. :

e,
37

XE 3T

‘record. N S .

‘
T .
FEPC

6 'Hu. h(..lllh .anmv.mcc. c.qu.ll to onc bnsic nay nrummng s.ll:u’y

ok,

.1—'-‘_*

Nty

. ' 4 Was granted o the hc.nl(h pc..rwnm.l in’ the employment of Federal

TR

Govunmcnz in By .\uu.mc. wf_lh elleet from ().1.01.2012. It was, mide |

admlssxblc to’ non-ch:nc11 cadres. In n,ply (6 i query raised by AGPR ‘vide

. letter No.TMm/18. 64/C$I 1P/ U’.SIZOH -12/186, dated  12,03. 2012 the - _

: B chulauons Wing of the X‘umncc Division vndc. U.O. No, l~.2(13)1(-2/2012- :, T b
o 172 dalcd 27.03.2012 Iunnslu.d definition of lhc hcalth personnc] by sl'uml, I ‘ .
" that hcallh pcrsonncl -meant a pcrsons who held a Ppost in. any institute or . -

———a
L

S_ch,cdulc-l,, but did not ‘includcf ;fzcrson who was op dc.pulat:on lo the

- . Federa) Govcmmcm from any Provmcc or-other authonty and who was on
contract, or on work charged basxs or who was paid from contmgcnczcs

‘The appwuanls are nceither tlcpu(nuomsls trom any Provmcc or othcr )
. authoruy nor have been cengaged on conlmct or on work: chargcd bns:s. C
Thcy are also not being pmd drom conhn;,c.ncu.s On lhc. contrary, lhcy nre
cw:l servanls. undey seclion. 2 (b) ol the Civil Servanty Act, 1973 und urc '
dclivcriqg‘s;rvicés 10 the disabled chnldrcn / persons. The bcnct‘ cmr,cs /
o uppcllanls compriscd of Acuademic nnd Adnumstr'xuvc Cadres. Accoxdmg
- to the def; mlmn fumlshcd by lhc l';nancc Division vide their u.o, nu.d'
27.03. 2012 the appcllants. are c.nuucd o hc.ll(h allowance, In puras-6 & 7+
under Ficts ot’ parawisc mmmcms filed bclorc the Hon’blc Islan}pbad-l-hgh

f " A N : -: | 1‘»”{".’."7-\’-‘.?’-&;‘[‘5 » o ] ‘ :

. .- CTYTT
s, . . Begersi 2,77 1 }
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- the Hon'ble Islamabag l:l'i;_:h’ Court, Islamabag and "the Federal Scryice ' I

" the light'of the Judgment or Hon'ble Supreme Court of Pakistan reported in’

légnlly Slnsl:;innblc ind liabje to be sclaside. - L :
a0 ~ Wewauld like 1o make an cmphasis on the judgments ofll(hc_lr' :

: Tribunal:“’fhissccms' 10 be discriminntory treatment 6ﬂ‘cndingArticlc &

. E N ., .
Tribunal jn Appcals No.

,.,
y

e 6 56510 STMR)CS/2016, ore, with M.y, ¢

'Courl. Islamg:bnd on behalr ol S‘écrctary Finanee Division in wei l’cliliun:
N‘o.4007.'201.4, it was calégbricnll)’ admitted that g Abril. 2014 Mim"sn' ¢ ol
. CADD again submitie NIS_I DO,'#‘cc.mlnining" a provision ol Rs.100 a_uill.i'mI
.35 HPA *for DGSE for financial yoqr 201 -ll-l"5 " 'hinv‘chn-.“ DFA refused (o

cudorse the 'NI_S'/ BOs and rol'ccﬂlll)'-(léclilc(cd tn nluo’u'nl,b(f Rs.92,542 .- .

million of Hpa, leaving Rs.7.458 million for the petitioncrs (now
Appeliants) i.¢. 24 employces who Vb_clongcti'lo medical prb[c;sion and came

under the crit‘cria‘of ,énlillcmcnl of HPA, as. per DEA (CADD)
, - R .

Understanding, Do, letter * dateq 09.05.2014 was " issucq by FA’s

. Organization to AGPR for Stoppagce of HPA 19 non'—cntiucd'cx'nployécs and

it was duty of AGPR o take aélion on’ the said letter and " decide
'cn(ivllvcmvcnl. It was prnj-ed that the pelition Was_an administrutjve issuc \;Ii.lll-~ '
CADD & DGsIE, therefore, (he Finnee Division he 'i;.\-cluAdc:d from the Jisg
of,rcspdndcnl.\'. Now' 1l u';'innncé" Dl.Vi.\‘iﬂl.l' h:l;‘i Camec up with difleront
stid, It ispm :u”mvcéd t :lppmi);-i(c and reprobaute, 'f\l.u.l'ugiénl veply has
been submillcd-b_\' the Fespondents for depriving (he appcllants 6(' their -
lcgilimalé rights, A large numbey of employees of the l’c'dcrul Governmeny,

Simil:‘xrly placed, arc gc((’it.ig the said advantage, Why, then, the appellants

be deprived, js hot clear ﬂ'mn-whnl._h:_ls been written in the commcents before 7. -7 -

25 of the ConSlitulion of Islamic R};publii: of Pakistan, 1973, Funhér. lhc. |
appellants have been dirci:(s:d by;rc.spondcn‘t No.l.lo'?rct’unpl '(hc‘paid
amount’ which is n'g:iinst' the principle of locus pocﬁitcmiac because he
Hon'ble Suprcme Court .ol' Pakistan’ h:n; cdnsislénll)z lit:ld that ilnc béncﬁi
once granted and acted upon c;rc:itc;d a vested righl'.w.h;'ch could not ‘be
ﬁ{ilhdrmvn unilmcrallyfi violation fof natural justice, Il_i's’ an ‘_csl:-lb{i'shcd;
Jaw (,h:il'bc'ncﬁ(s received “h ‘ a ‘civil scrvn;u‘ cvcﬁ undér cr"x'um.:o;;s oa'cici;f
passed by (he bdqaxpcléxxl authiority {vilhnul_ :u‘l){ twlt on ‘the p'nri ng‘-civil}'l
servant could ~hol bé recovered. ;cvcn il " the benelicial order was' _

LA e
subsequently withdrawn or r’ccuﬁccf.'» We are ortificd lo take this view jj ;

|

PLD 1992 sc 207."chcc. o this extent, the impugned’ orders are -inol':
b . |

S1 10 405(R)C5/2016 dated .
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) , 0 / ' .’-(:5 W ATIGUS/IUT 6, cre, wilh ML.Ds,

| u:a.}O.Z‘Ol) and 14, 12.301{) nhu..m the  controversy u.laung, to lluulth »

"Allowance has .nhudv bueesn. lv.\o]\'cd \\’lu.n conﬁum-..d wuh the saxd fact,

R I RS,

th rcspondun\ have | .uk.d 10 dcm lhc lact. As such, the uclmn of thcA:l

n.spnndcnh .lmn..us 10 be- :monmsu.m in the light of the 'umum.miom.d

Judgments on account ol ;\:ucl-.: 2: of the Constitution wluch guaranlccs o

u]u.ll nghl\,.uul c.qunl pmlu.uon of law for cvu'y cmzcn. To (.nsurc :

umfommv, rulg of LOn&lbanL) musl be applicd while considering the casce
ul llu.' appetlonta, Ninee a1 foaithle 'Aln S OOt vide

case repodted s 1996 bCMl{ Ile hus nlu.‘:uly lu.ld that “rule. off L.,ood

S jadpanent o tha .

bov‘.m.mu. du.z.mcLs thai the b-.m.('-s SI the said decision be .,Mc.ndu,l lo ;

ulhu civil servints .|l\u whu m.ny nut’ lu. p.u'm.: lo the litigation, inste: nd ofl
x,ompclhng them 10 approach thc. 'lubpn.xl or any o(hur legal forum, Hcpcc‘
the claim of the appcllams is rcquxrcd to bc dccxdcd on the same analogy /

'pnncxplc as fmmcd m the cascs ot‘ Dr. F arrukh anz Lodhx and othgrs by the'
' ’I‘rxbunal vide its judgment dalcd 05 10 20!5 11.01.2016 and 14,12 20lp

S I‘orcgomg in view and lollowmg the rule of consxstcncy. thc
- impugned orders - diited | 21.03, 2016 .md 25.03.2016 ure sct usidc mlh

dxn.cuon 1o the n.spondcn(s to wmmuc ‘the Health Allowarice uln..ndy

L.I.Illlt-d W the appellants .smw 2012, .uu.l o relund alf dn.dm.uon m.ldc in
- eompliance \\'llll the unl)ubuml uulcn wuluu H] pu'unl al’ une munlh lmm
S daie the \ull\' ur' this _,mlrmcm is lc\'uvwl i their office, Since the muin ,l

- appeils have iu.u\ .xucz.plo.d ivlise, l'c.uuuu:. are ;:l:ao accepled.

9, - - T de,;nn.jnl o apply all '(hcﬁlil_li:'d :mpc:ll\ mul.xlxs mul.mdh. “
10. ' There shnll be no ord:.ru:.(o cos(s.,"_ - o L.
1l . Pamcs :.hnll bc m[ormcd accordmgly - ,
. .‘ ! - c . ' . . N l b
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oL MR, JUSTICE MIAN SAQIB NISAR, ICI.
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hcdcrauon of Palnstan throudh Sem ct.ary Capxtal Admmxstn.\tnon L

and Development. DlVlSlOn, _“
E Appou'mt(a)

Islamabad ete., .
Coh ) . (in all cages)
_ thsvs _
* Nustat Tahirete, . | (in ©.A.1631 /2017)
- iraj Gul ate. .. {in CA1632/17)

_ Ejaz Ahmed and otherg . ¢ in€.AN633/2017) -

¢ Firdous Begumeete.. ., | = {in C:A.1634 /2017)
Robina Qureshiete, ..~ -~ . inC.A.1635/17)

Muhammad Arshad ete. ~° | ‘{in C.A.1636/2017)

- Shahbaz AJ:htar‘Khahd ete. T (mC A1637 /20617
_ : oA, 1638/2017)

A
) {m(‘A 16‘39/2017)
{in C.A.1640/2617}

_ - . Taimoar !mranA.U Khzm ete, B
P M‘nhe;mmad Jabba; Khan etc, " i C.A.1641/17)

. ' .Shahid Iqbal etc. “in CIA.1642/2017)

,‘ ‘Mubammad Anwar etc, f'CLA1643/2017)
RN ‘Naliced Kausar'ete:’ """ 1. < - -(itt C.A.1644/17).
; " Igbal ur Rashid etc: K ‘ lin C.A.1645/2017);
) ., " Ghulam Mustafa etg, C. 0 {inClA, 1646/20 17y
. + Mulchtar Ahmed gte, ~ .. (i C.ANS4T/17)
*~ Nacema-Bushra Mahk ctc, {in C.A. 1(7-":&‘,/201 7. *

. Meena Asadietc..’ .- U {in C:A1649/2017)

Muhaaimad Qayyum ete. - (i C.A.1650/17)
d ‘gX Rubina Mahmbpod- Awan ote. © AinC.A, 1651/2017)
05 Muhammad Khushal Khan ¢t (in C.A.1652/2017)
- .Mussarat Bjbi-etc. - {in C.A,1633/17) .

Mu.harmnad Ghulam D;urmni ete. (in C.A.1634/2017)
Mubemmad. Mushtsg etc. T i C.AL1655/2017)

Al STED Qari Mulidmmad Almas ete,  ©  {in C:A.1656/17)
\ . Riaz Akhta.l' ete. ' o {inC.A. 1657/2017)
: W - Syed Zameer Hmdcr szvuctc ©  {in C.A.1638/2017)
" CourtAssoclate - Liagat. Al 6té: C. - . A (inC.A1659/17) .
ST in CiAl1660/2017)

lr‘!nm“‘“ * Waseem Huaaa.m etc,. T fin CA. 1661/2017}

Khalid Pervez ete: {in C.A.1662/17)
 Muhammad: Nazir Kiyani. ctc 7 (in .k 1668/2017)
dul M ete. (in C.A.1664/2017)

-meammad # Beaf etc. '_ fin C.A1665/17)

s
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A (TESTED

© coamelordorEre,. Y.

Mumtaz Hussain. etc.
Manzoor Ahmed etc.

. Mohsin Tanvir ete.
. Jabbar Hussain etc”. ’
Syed Manzar Hussain Gardezi- etc. .

Muhammad Saleem Kunber ete.-
Abid Hussain etc.

Nawabzada etc.
Muharnmad Azccm-,lf.han ete.

" Attaullah ete.

Syed Nazir Hus sain Sheh etc.. v
~ Muhammad Amir etc. S
: Mrs, Mehmood Farzana

- Muhammad Anwar ur- Rahman etc

Rufi-ete. -

rMumtaz Khan cte.

mMrs. Rehana Ghaffar ete.. * -

Azad Xhan etc. :

.. Shazia Bibi etc.

Imran etc. .
Zahid Mehmood etc.
Zafeer Ahmed etc.
Arslan Igbal ete.

Mrs. Syeda Khatoon ete.
Miss Zubaida Khatoon etc,
Mrs, Parida Rgﬁ. ete.

Badar Munir Badar ete.

- Agzhar Mehmood etc.
Muhammad Daud ctc.

Shalfiq ete.
.Javmd Rauf etc.
-Ch: Amjad Ali elc:
Liaqat Ali etc.
Alhtar etc. .
Shaukat Jan etc,

Abdul Karim etc.
Mubarile Ali:Satti-¢to. .
. Mrs. Safia Kalboro ete, © .

__Mrs. Sahleha Nasreen etg.

' Miss Shezia Nazir ete.

. Abdul Rashid Shah etc
Mumtaz Gill ete. .
Muhammad Farhan ctc.
Alludin cte. )

M. Schail Khan etc. :
Syeda Sadaf Ali etc. ]
M. Anwar etc. R -

. Miss Shahida Parvegn' etc
Mrs. Shamim Abid ete, ..
Mra. Rahat Sultana etc;

158 Maqsood ete,
rs, Sumire Yasmtcn )

hahid M. Kha.n'etc; y
ss Shazia Bibi etc.. -
Mrs Ruldm-e-ﬁdfze.] c1.c.
M, Amir ete. -
Mrs. Sumerea AziZ ;tc.-

in €.A1671417). .
- {in C.A.1672/2017)"

{in CA.L674/17)

(In C:A.1680/17)
- (in C.A/168172017) -

fin C.A.1692£17) "

X if20;
" -(in C.A. 1688417},

L Ain C.LALTI0/1Y).
-io(in C.Av.'l?‘]{l]ﬂO;l-‘?
. fine C.A.1712/20I7

U Min. CA. 1”1’6/17) :
fv- (m C A 1717';2017),‘ .

| \l i

'(ua C.A 1666/"017)1 :
- fin A 1667/ 2017)
©(in C.AIIE6BY1T) . .

(in C.A.1669/2017).
(in €.A:1670/2017) .

(m QA 1673/2037)

(in C:A.1675/2017) -
(in C.A1676/2017)
(in.C.A.1677717)

(in C.A.1678/2017) -
{in C.A1679/2017)",

(in C.A, 1632/2017).'
(in C.A.1688/17)

(in C.A. 1684/2017) T
{in C;A.1685/2017). S
(in C.A.1686/17)

- (in C:A. 1687/’2017)
 (in CA1688/2017) .
" (in C.A:1689/17).

(in"C.A. 1690/2017)
(in C#:1691/2017)

(in€.A, 1693/2017)

(in CiA. 1694/2017)
E (m C.A. 1695/17)

(in C.A, 1699/2017)' .

" (inCA. 170073017)
. 1./ 3 7)

(ingC,A.1705/2017)

(in ‘C.A. 1706/2017)
{in C.A. 17077 17).

(in C.A. 170&/2017)
{in C.A.1709/2017).
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7L Wajid Bashdr ete

. .

_ Asif Ali and others: . I

M. Seming Zafaretcs - '
+. -~ Muhammad Buklish others
" Mrs. Qamar Zahrasote. . 7
. -"Shabbir Nawaz et
"% Zulfigar Ahmed othera ;" i
. Mrs. Rashda Jabeen etci* ¥ j
Mrs. Najma Khantim:ete. -

© . Mra, Mah-¢-Naz lsrar & otheérs o

| Zuhaida Khanum ete.
Mrs. Shabana Latif-ete.
Mres. Zahida Naheed etc.

Miss Lala Rukh Qurshi etcs T

Mrs. Raflicela.Ambneqq..gtc_.

Mz, Shams un Nisa and.others

Mas, Farzana Maspod €iC..
_ Mrs. Kancez Rubab.etc.

i C.6.1728/17)

.

A

\

R

. in r.:._A.nzs-/zo‘n) : :
. (i C.ALT24/2017) " o T
. (in C.A.1725/17) : ' o :
(m.c.¢.1726/2017)
tin C.A.1727/2017) .

o o C.A1T26/2017)
7 (in C.A.1730/2017)

3 {inC.A 1731/ 17) S .
_{in'C:A.1732/2017). PR A .
i C.A.1733/2017)\ - o '
{ih C.A.1734[17)
{in C.A,1735/2017)
S (in'C.A.1T36/2017)
S fin CALTIT/AT)
(in C:A.1738/2017)
{in C.A.1739/2017)
(ih C.A.1T40/17) .

b - Ms.‘Raheela Haider-dnd others, -{in C.A. 1741 12017} ‘ ) . S .
B 2 ;Mm.»Asﬁﬁ'Bashid ete. - 511:10.;\.,1742/2017) . . ' .
o " irs, Tayyaba Quiser ete.. - © o Tin C.A.1743/17)

b ‘Mzs. Naureen 1gbei.and others: - (in C.A.1744 ]2017)

P i oy o Mrs. Shiahbana. Kayear ete, - ... (0 C.A. 1745742017}

Lo R Tahire Yasmietl Ayaicte. - _{in C.A.1746/17)

S - Tauqeer-Ahmad and dthers {in C.A.1747/2017) Lo -
S . Inayat Ullah etc. .+ fin C.A.1748(2017) - A e
iy . Muhammad 1drees Qamar cte, -+ - (in C.A.1749 117}

B Syed-Arif Hiissain Shah'etc.. (in-C.A.1750/2017} . -
Parveen Akhtar-ete. - ' ' .'.,'.in'C.l’..1’/51/20‘17) -
B . ‘Muhammad¥cusaf ctc, (in C.A.1752/17) .
: Napreen Anjum Aya ete.. lin C.8.1753/ 2017) -
i ‘Muhaminad 1shaq 6te: {in CiA.1754 12017 M
: . mzhar Mahstiood; 2te. . “<fin C.A: 1755/ 1R
. *'. Abdul Ghafoorete.. . ‘.- (in C.A,1756/2017)
; ‘Muharnmn«;k,gayygd‘;etc..- {in C.A.1757/2017)
i " piuhammad SaleemKhan ete. o in C.A.1758/17)
- . GulShadetc.. . (i C.A.LTE59/2017}
! - "Josheph Rafiq ete.- "~ - - (i C.A,1760/2017}
.‘SYeda's‘adaz‘Axitctﬂe,_;z' i (in C.AL7EL/1T) -
. Mrs, Miehnaz Ajmatete. - g Jin C.ALTE2/2037Y
- Jdved Iqbal efc. - - : ., fin C.A.1763/2047F
: "Mrs; Rizwand Shaliid «ete, i €A 1734/17) - .t
- _ fuhammad Ajmal-etc,. - - {m C.A1765/2017)
e } : . Iqtider Hussain’ eté. - - . {ir C.A1766/ 2017}
S o . S Tahir Mehmood cte. _ 4 '(in.C,A.l'?ﬁ'i/W)'
K e ::_"-Adn,ah'B,é;{Sa:"Etd.*A..' S . (inC.-A.1768/201~7)
.- M‘TE_STEDC:_'PcWaiz Nadeer £ic. * (in C.A.1769/201T) ' .
' Al . msif Younas™ efc: v (i C.ALTTO/LT e
court AY cia(u M hl'am{angdtjc“ounas etc. (in'cC}A.Il‘?ggl//;(?f;/)) o :
ERPTS. Woiats. - yomea Maghid-ete, } {in C.AT .
! s"?-’°‘"1ﬁ?§?ﬁ°a'a'.’%‘_‘% fuhammad-Atlam ete. Ain GALTTSIN
e TR ) " ghoukat Mashid-ete. - . (i C.A. 1774/%017)
ST : Ms?YaéminT_atimm_c. (in C.A1775/2017)
' 1 7_'. : e Muhammad Aslam-etc. - {in C.AATT6/17)
Ha 1 BTN ) Rubina Anjum et¢. (in CALTTT 2037
- P . Sim LA LTTRIZ0LTY
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L _;
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‘Waris Malil ete. -

. Mrs. veronica ete..
Qari Miuhammad Su:ldxque ete,

Ms. Nazming ete. .

© M39: Tasneem Fanfna ctc

Muhammad I'Javeed Arif Khan
ete,
Miss Maz Tahir etc,

" Sycd Sultan Shah eter |,
© Mrs. Shagufte Bibi o

IChawar Idrees ete.
mrs. Naila Iqbal ete,
Amjad Badshah ete,

lmaran Anwar etc.
Amjad Sohail ete.

" Asif mashid ete.
- Mrs. Nuerat Dastagir ett_:

Mukhtar Ahmed etc. .
Busharat Masily ete. . -
Ali Rehman etc!

Munir Ahmed etc,’
Muhammad Zardad ete.
Syed Ashtaf Ali etc. .
mre.-Kausar Ayub etc

' ‘Malile Wahecd $hahzad ctc
- Ashraf Mashid ete.
" Mubammad Ajnial-ete:”

Mrs. Shaista Manaszir stc.
Mumtaz Hussein ete.

Mrs. Saima Noreen ete.
Razzag Ahmed ete!
mMuhammad Ayub ete.

Ejaz Ahmed - etc.. .
Shah Muhamrad Afzal. etc.
muhammead Javed ete,

. . Muhammad Asif etes
~ Muhammad Kha.hq ate, -

Wafisa Hanif etc, .~
Qari Zahid Mehmoad ctu.
Asif Amin ete. -

Syeda Saima Nasir etc, -

 Mrs. Huma Waseem etc: -

Weheed ur Rehman -ete.
Ms. Saima Parveen éfc, -

 Ghulam Rasool'and others

Tariq Khan etc.

Mubaffar Husgain Rathore etc. ’

Ms. Shahena Shahid- etc. -

Muhummead Khan-ete.. o' ©

Basharat Ali etc.

surnrdme Gourl c-lP..klsunM Tanveer cte.

iak muuaﬂ

* Shabbir Ahmed ete.

wra. Shaminy Alhtar ete.
'mnvcer Abmed ete.

© S.M. Siraj ete.

Zahid Mchmood ete.
Mers. Nad.la Norccn etc. )

* (in C.A.17857

Trfin C.AY 17’90/20‘17) :

fin C.A.1809/17) -
{in. C.A. 18Y0/2617)

: (m CIIBLS/1T).:
~{in C.A.1836720%

* (in C.AL1821/17) -
. {im CAL 1842/2017)
" i CLA1823/17)

' {in C.A.T820/17) "

{ir. C.A.1780/2017)..
(in C.A.1781/2017).+

- (i C.ALTE2/17) \',_ o
(in'C.A.178342017)

un C.A. 1784/ 017)

¥
(in-C.A.1786/2017) |
{in C.A.1787/2017)
{in C.A.1788/ 1'7) .
(in C.A.178972017)

fin C.A1791/17)

“{in C.A. 1792/2017)
{in C.A.1793/2017) .

(in C.A.1794/17) :
{in'C.A.1795/2017)

{in C.A.17967/2017) . |

(nCAL707/17F 0 L

{in C.A.1798/2017)
{in C.A;1799/2017)

{in C.A.1800/ 17) : .
. lin C.A.1801/2017) . .

{in C.A.1802/2017) .
< {inC.AIB03FIF) . s

' (m C.A. 1804/201‘7)
tin C.A.1805/2017) .

' (in C.A-1806717}"

{in C.A.1807/2017)
{in C.A.1808/2017).

{in C.A.1811/2017)
(in C.A.1812/17) ~ .
{in' C.A.1813/2017) -
(in C,A.1814/2017)

(in C.A.1817]2017) -
{in C.A.1818/17) " ' .
{in C:A,1819/2017)."
{in' C.A.T820/2017).

. (in C.A.18264./2017)
(in C.A.1825/20

fin C.A.1826/17)""
(in C,A.YB2T/2017): -
{in C:A. 1323/2017) :

(in C.A.1830/201%] -. .

-(in C.A,1831/2017} .
lin C.A.1832/17) -

(in C'A.1833/2017}. -

- . lin C.ANE34 /2017 N
. (in C.A: 1835/17). -
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. ~‘lahahzad Naslr etc.

" . Miss Rubina Ageel ch .
Irfan Ahmed etc. - :
Kausar Afza ete.., . . -
Atif Rashid etc._ . .. *
Mat. Shamim’ Alchtar ete,
Babar Mehmood! cr.c.

. Ihean Ahrmed - ete, -

Mrs. Naghmaha Jabeén ete.
«  Qari Mubammad Abbas ete. .

s .7 . Noureen Keazmi etc, ot
. : Sajid Masih etc.
g B Mrs, Uzma Khatoon' etcl ‘f‘ :
Abdul Manan eté. . '
Harcon Rashced ete.
- Sajid Mehmood eté. .
. . Zeeshan ur Rehman ctc .
" Muhammad Sa]eh ete.. -
©  Baid Rehman ete,. . |
. Muhammad Ashrgf. etc
Guftar Ahmed ete. < .. -~
Shahid Raufete,- ../ :
Farrulkh Saleem:. ctc:s :
- . - Muhammad Irfan ctc.
. ' Muhammaed Iqbat etc..
T Zia-Ullak Asad ete. - ,‘
Falahat 8hahid etc..
Mrs. Asghari Bano ctc.
Zia Alzal ete,
Muhammad Rafagat-ete.
“Rafiq Masih. ete.
Javed Igbal ete.

Muhammead Yameen. ete, -

. Mst. Ishrat Masood ete,
" Zalar lgbal Bajwa-etc.
- 'Khalil Ahmad Bajwa etc.
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Sy 20 L, @
T Vluhammad Atthue ur r Reiman o ‘ 7 i
: ete. - (mCA811/'2016 S l h
. '...Respon'dents(s) v L |
For-the Appellant(s) - Mr. Sajid Ilyas Bhatti, DAG L g’ B 1 ' '
{in all cases} ' Lo .Syed: Rifagat Hussain Shah, AOR - ' o SR
s " Ms. Saadia Kanwal, $.0 Fin. S v - , i
- Mr. Abid Hussain Channa, S.0 Fin. L - Y
- Mr.:Sajid Javed, ‘Asstt. Legal Fin. o _ } b
Mr. Abdul Razzag, AAO I\IEG : : . ' { ’
Rawalp1nd1 ' v
BRI - For the Responderit(s) In—person | :
For the Respondent(s) Mr. Muhammad lyas Lodhl ASC i
nCA216/16] © _4Mal1k Itaat Hussain Awan, ASC b
Amicus Curiae: - -~ Mr. Muhammad Makhdoom Ah . ;’
e Khan, Sr. ASC B i
Mr. Sikandar Bashir Mohmand ASC , ; ;
" Date of Hearing - 17.0,1.201,8.
, UMAR ATA BANDIAL J.— By leave of this COLut |j|
grdmed on 23 02.2016, 0142016 and 1212 2017 in the
K several connected appeal° before us ‘the appellant Federal R . i ]
T Government challenges the Judgments dehvered on cornmon' » :
questlons of fact and law by the 1earned I‘ederal Servme Tnbunal o _
‘ ; £

or 05.101.20-15 11.01.2016 ‘and 18.07. 2017. The judgments * B :

: 1mpugned in the connected appeals declare ‘the xespondent'
A ' ' g
i cmployees of d1fferent 1nst1tut10ns functmmnc under the _ li
' Dlrcctorate General of Spec1al Educatlon (“DGSE”) to be enutled - ’ r

to payment of Healtl'l Allowance granted by the Federal_ :

‘,Government vide . 1ts Ofﬁce Memoranda dated 04 02 2012 and _

06.2.20 12 These Memora.nda are 1ssued by the Fmance DlVlS‘lOll
(Recrulatlons Wmcr) Govemment of Pak.ts’ran pursuant to ', '

Cr o “ approval. granted by the Prlme M1mster under the . rQules “of -

LRI

. / .
Vhﬂg . . Business, . 1973. It would -~ be useful to reproduce the two
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/' e 'Go_\vrefnmentvin.the BPS sChefné at th-rec,hospii-:éls ‘established in

T T R L A e s

ug
_memoranda containing the terms and conditions for the grant of. - 2 o
.Health Allowance to eligible persons: i
. *Government of Pakistan I r
: Finance Division = - T L T - ’
e - (Regulations Wing) * AP : I
- F.No.2(13)R-2/2011 .- Islamabad, the 04t Feb,2012 4
OFFICE MEMORANDUM. L S g
Suﬁj,ecf: . GRANT OF ADHOC ALLOWANCE EQUAL TQ_, - T o ' ' -
* ONE_BASIC PAY AT THE INITIALOF THE : C ST

- SCALE, TO THE HEALTH PERSONNELINZPS .~ ... '~ . [/

"SCHEME. . - oo

-~ . . The undersigned ‘is ;iirectc:d. to say --thai; the
Ordinance No.VI of 2011 that sanctioned the Career Structure for
. Health Personnél Scheme (CSHFP) has lapsed on 26.12.2011.-

Accordirigly, CSHP is no longer in the field and all health personnel -
" have " consequeritly reverted to the BPS scheme. Tn’ order to 4
compensate health personnel for the loss of benefiﬁs sought under -
CSHP while preserving their -status as Civil Servants, it Has been ¢
decided by the Federal Government to grant:adhoc allowance equal B
_ to one basic pay at the initial of the scale to the health personnel Fh
in' the .employment of Federal Government, in- BPS scheme, with
efféct from.1st January, 2012, This will be in addition to their !
. existing pay/allowances in BPS Scheme.” o o .'_'
2. This.Division’s OM No.2{13)R-2/2011-698 dated 17t P
‘November, 2011 may be treated as wimdrawq.w.e.'f: 26.12.2011. i
Sd/-" !
(M. Munir Sadiq) I
(]

Deputy Secretary (R-1)” '

b,

. . . “Governument of Palistan. ]

- o - . Finance Division ) O ST :

' {Regulations Wing) -, ' ' “k

« ' PNo2(13)R-2/2011-777° - Islamabad, the 06% February,20i2 °

. OFFICE MEMORANDUM

Subject: . GRANT OF ADHOC ALLOWANGE.EQUAL TO ONE - S

- BASIC PAY OF RUNNING SALARY TO THE HEALTH °
. PERSQNNEL IN BPS SCHEME. . = = '~ :

- _In continuation. of Finance; = Division’s - O.M.
‘No.F.2(13)R-2/2011, dated 4,2.2012, it has I?e;en decided by the.
Federal Government to_grant benefit.of one basic¢ pay of running .
salary as: Health Allowance td the. health personnel in the
employment of Federal Governiment, in BPS scheme, with effect

- from 1% January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to

*Rs.50,000 per month to the postgraduate residents and Rs.24,000 '_ ' o ] ..

per moenth for House - Officers respectively w.e.f. 1.7.2011 will . - |
continue. oo : . . Co

. 8d/-- .-
(Manzoor Ali Khanj

Sr. Joint Secretary_(Regulat_ioﬁs]" o . ' - 7

S f(eniphcisié supplied) .~

2. - “Learned Deputy Atto_rriejr General has ,'qdnfejrlded"
; _-that the‘H'ealvth Aﬂowanc;e-grahted by the F cde:al‘Gové_rnrﬂéﬁt is

'éw)‘ailable to health ‘pei's_on'ne_l in the empioyment 6f the Federal
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v Islamabad namely, Paklstan Instltute of Medlcal Smences g

(“PIMS”), 'Federal Government Polychmc (“F(:P”) and Natlonal

Instltutzon of Rehabilitation Med1c1nes (“NIRM”) The employees

-at these hosp1tals do not have a career structure in place after '
© . the Career Structtue for IIealth Personnel Scheme OrdmanCe '

2011 (“Ordmance”) lapsed on 26 1.2011. The Health Allowance .

was accordmgly granted by the, F ederal Government as.a form of

'compensauon It is clear from the ‘two. memoranda dated }

04.2. 2012 and - 062 2012 reproduced above that the Health

.'Al_lowance -is granted- to “health personnel” Hovvever, ‘the

composition of the category of e_tnplojrees that are eligible for the

- beneﬁt has not been Isrovlded therein. The respondents who are -

several hu.ndred 1n number are unrepresented by counsel In- -
view of the fact that a large number of employees are affected by:'

o thc 1nstant controversy, the Court has sought ass1stance from ‘

' M1 Muhammad Makhdoom Ali Khan Sr ASC and Mr. S1kandar:_'

Bash1r Mohmand ASC as ‘-armcus cunae m the matte1.
Mr. Slkandar Bashlr Mohmand ASC rnade able subm1ss1ons

before the Court that hlghhghted 1mportant facts and,

'docurnen’ts on - recor_d‘ _whlch sunphﬁed the- controversy'

appr ec1ably

3 o It transp1res that an Ofﬁce Mernorandum dated

27 03.2012 by the Flnance D1v131on (Regulatlons Wing)- clarlﬁes

that the term “health personnel" used in the above mentloned. '
Amemoranda bears the meanmg g1ven to”that express1on 1n‘
Scctlon Q(b) of the Oldmance ThlS def1n1t10n refers to the:.f.
.l contents of Schedulel to the Ordlnance .Wthh specu"les the

| service prov1ders who quahfy as health pers onnel. A perusal‘,of

Schedule-l shows that five .categones_ onf service 'pro{/iders-f are |
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N : : Clas51f1ed as health personnel namely Doctors, Alhed Nurses,

. ‘ o -'paramedms and Support The se1-v1ces spec1ﬁed under the @

categrones of Paramedlcs and Support mclude Teachers

7 1ar s e im: ny
RSO Rt

R

ATETLT
pc it T o 4

Auo10v1sual Operators, Techmmans, Librarians, ‘etc.

4. "~ The: .administrative .Mini'stry the health

e i

'>1nstltut10ns of the Federfll Government at Islamabad is’ lhe

Mmlsr.ry of Caprtal Ad1mmstrat10n and Development D1v1$1on' : R S

RETITAT RS T

(“CADD”) It 1s an adn'utted fact that v1de order dated L

‘ 13 03 2013 the Mmlstry of CADD granted the lrealth Allowance

4 to the employees of the DGSE and its -allied - spec1al educatlonv o

‘ centers/ 1nst1tuttons mcludmg Natronal Tmst for: the Dlsabled

(“NTD”) and the Nat10nal Counc1l for Rehablhtahon of Dlsabled

'Persons (“NCRDP”) "The A respondents .were - thereby. } ‘ S f

. acknowledged as beneflc1ar1es of the sald grant and ‘were pald N

the Health 'Allowance with' effect from 01.1.2012 -untll.- A"_

27 10. 2014 when the Fmance D1v1s1on mfonned the Accountant

General Paklstan Revenue (“AGPR”) that only health personnel' o , “ ',41

- workm.or in Federal Government hospltals and chmcs werel | '
quallﬁed to. r'ecewe the Health Allowance The AGPR R , E

| -..‘correspondmgly mstructed the DG%E to stop payment Qf the
said allowance to: 1ts employees as no budget allocatron for the :

R _ sald emolumcnt had been made in the financial year 2014 15

5 ' The dlscontmuanon of their Health Allowance was. '

tal{en to the Islamabad High Court by some of the respondents S LB

V1de order dated 17 9. 2015 the learned H1gh Court referred the"‘

drspute to. the Secretary CADD for passmg a spea.kmg order' B R b

thcreon, and till then restramed recovery of past payments of -

the Health Allowa_nce from the affected employeesﬂf DGSE and

alhed centers The Secretary CADD heard the partles and by
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order- dated 21.3.2016 rejected the entltlement of the

respondents to receive the sa1d allowance ’I‘he pnno1pal ground '

of. his demsmn is that ernployees of the DGuE were. engaged in

the pr ocess of educaﬁon tra,mmg and rehab1htat10n of d1sabled-

- jchﬂdren and therefore did not. fall within the amb1t of a health

S orgamzatmn The respondents successfully challenged the said '
order-before the learned Federal Serv1ce Tnbunal Wthh has,,- :
- inter alza, by the 1mpugned _]udgment dated 18. 07 20 17 declared .

that the respondents are enutled to- the grant of Healtb _

Allowance.

6. Learned Deputy _.'Attorne'}‘r General.:has v'col'nt.ended

that after the lapse of the Ordinance'that had_provided a career

' '__'structure for the doctors, nurses and paramedlcs workmg in
PIMS FGP and NIRM the Health Allowance was granted by the '
I"ederal Government as compensatlon to the sa1d health{‘

personnel He' was ‘however unable ‘to . show ‘anv"

contemporaneous d1rect10n issued by the M1n1stry of CADD or

“the Mmlstry of Fmance that restrlctcd the grant of the Health
.' Allowanc‘e to the clauned employees of the three hospltals
| spec1ﬁed by him. As already noted above, the deﬁm’uon of health - )
. personnel prov1ded in the Mlmstry of Fmance Offlce
Memorandum dated 27. 3 2012 is- wide in scope ‘and therefore.

unhelpful to h1s plea. ‘
7.4. We have exammed u_he deﬁmtlon of “health

. personnel”. adopted by said memorandum-dated -27.3.20 12 from =

Sectiori 2(b) of the Ordinance which is to the following effect:
“b} “health personnel” means a person who holds a post iri any h
" institute or orga.xﬂzation— delivering services in the health

sector and included i in Schedule—l but does, not inchude; |

1) -a person who 1s on deputation fo the Federa.l

- Government from any Province or other authorty;

e iecengamme s amaas oo

v s ety iy w8

it

TRl s e T

TrE AT

B SR PAT A AR

7

IR

ST




; ~ e P - S a person who is employed on contract, or on. work s b
o \‘ : . S cheu ged basis or who is pa,\d from contmgencres 2 g / I
' 8. It is noted that the foregomg deﬁmtton of health

' personnel covers persons holdmg posts in any mstrtute or

‘ organ1zat10n who are dehvc rlng services in the health sector that

are mcluded in Schedulel to the Ordmance Learned Deputy | ok -

. Attorney General Was unable to drstlngulsh the respondents, ,

‘who are employees of the DGSE and alhed mst1tutlons / centers,

l\.)

o 'NCRDP and NTD, from the paramedrc and support staff.,

posmons that quah_fy as health personnel accordmg to

o I T R T A T T T

,'Schedule I to the Ordrnance It is not denled by the appellant_' .

P T

that educatlon tramlnd and rehablhtatlon of. dlsabled persons
are services provrded in the health sector These ser\nces fall s
within the terms of Schedulel to the Ordrnance and therefore

- the prowders thereof quallfy as health personnel

£9, Accordmgly, not only do the respondents fall Wlthrn-j

the category of persons Who are, in terms of Fmance D1v131on
' Memoranda dated 06 2.20 12 and 27 3.2012, ehglble for grant of
tlie Health Allowance but. their ent1tlernent has 1n fact been

- adrmtted by both the Mlmstry of. CADD and M1n1stry of Flnance '

In this respect the. aforementloned letter datcd 13. 3 2013 1ssued ‘

by the M1n1stry of CADD is. referred Also the affidavit of the S

Secretary l"1nance, Government of Palqstan ﬁled in the-
. ‘ Islamabad ngh Court pursuant to that Courts order dated'
- 20 3. 2015 passed in, Wnt Petxtron No 4007 of 20 14 specrﬁcally
1ecords that the proposal approved by the ane Muuster v1de 2

Summary dated 25 1 2012 did not restrict adm1ss1b1.1ty of the

Health Allowance to the personnel .of the three hosp1tals

(identiﬁed by, the_learned D_AG) For that réason “the Fmance :
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‘ Dmsmn Memoranda dated 042, 2012 and 6.2.2012 made the

allowance avazlable to all “health personnel employed by the-

F ederal Govemment in the BPS Scheme

10 - As'a result the - said alIOWance was paud to the

- 27. 10 20 14 when the Fmance D1v131on mstructed the AGPR to 3
',.'confme the grant of the allowance to employees of Federal -

'Gove1nment hosp1tals and cl1n1cs This mstructmn represents ;

: amendment in the terms of el1g1b1hty for ‘the Health Allowance '

health personnel of the DGSE and 1ts alhed 1nst1tutlons untll

merelv a change of oplnlon whlch is not occas1oned by an.

Therefore, as the Memoranda dated 04 2 2012 06 2. 2012 and

27 3. 2012 1ssued by 1he Fmance D1v1s1on Government of :

Paklstan Slllll hold the f1eld in the1r orlgmal terrns there 1s no

mcnt in the objectlon by . the learned DAG to the entnlement of

) the respondents to clalm and rece1ve the Health Allowance

4 Deputy Attorney General contended that the Health Allowance is s

,- therefore the same can be W'lthdrawn by the Federal Government -

. at any tzme That is clearly a ﬂawed contenhon Itis admltted :
._that grant of the Health Allowance and the terms of ehg1b1l1ty to -
'_ receive the same: were determmed by the competent authonty .

' Mmlstry of F1nance in accor dance w1th Rules of Bus1ness of the

‘.Federal Government The. or1g1nal terms of the sald lawful grant

' 'nght upon them In such cncumstances, the executlve is barred._f"

2 by the rule of locus poenztentzae from unllaterally rescmdmg and ,'

1. - 1 . " As a secondary and also tenuous argument learned.

granted under executwe fiat . Wlthout any statutory backmg |

stlll hold the ﬁeld These were: acted upon and payment of the :

Hcalth Allowance to. the respondents has conlerred a vested

-retnevmg the beneﬁt avalled by 1ts reelpxents Reference is. made
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. to Paklstan through the Secretarv, Mn:ustry of Fmance vs. .

.Muhammad H1mayatull.1h Farulhi (PLD 1969 SC 407) and-_

W-uxlmmmmw—kmmdz. = FETTIRATRT T 25

2%~

The. En,qxneex -in- Ch1ef Branch vs. Jalaluddm (PLD 1992 SC‘ o

- 207) Therefore Wlthout a change of the terms of el1g1b111ty for
_ Lhe Health Allowance everi. the prospectlve exclus1on of the
o 1'Lspondents from recelpt of the benefit shall constltute arb1trary

-, and unlanul actlon

12. In the circumstances, we do not find any'error or

cle_f_ecf in_t.he irn-plugned‘ judgments of .t'h:e le’arnecl .Fecl’eral‘ Service. :

Tribunal 'dated'f‘bs.lo.'zms 11.1.2016 - and 18.7.2017.

‘Consequently, these appeals are dlsrmssed and the entltlement

of employees of the DGSE alhed mstltutlons/centers NCRDP

o 'ancl NTD to I'€C€1_VC the Hea.lth Allowance is, ,afﬁr,med.

: Sd /- IWtan Saqzb Nmar C’J
Sd/~ Untar Ata Bandzal g
Sdf- fjaz »zgl.i_l{i;ltaalt, J
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R My GOVERNMENT OF KHYBER PARHTUNKHWA

N \{’ ESTABLISHMENT AND ADMN: DEPARTMENT
2 { CABINET WING )

? No.SOC(E&AD|9-24/2019

Dnted Peshnwar the 28“‘ October , 2019.

:l he Secretary 1o Govt. of Khyber Pakhmrkhww 2 8 Pt
Zakat, Ushr, Social Wellare, Special Lducauon & Womv
e pdrlment

SUBJECT: DECWING OF PROVINCIAL _CABINET .
DATDD 22.10.° 2019

Dear Sir} ' :

"1 am directed to forward herethh the following decision of the
mLeLL 1, of Provincial Cabinet held o 22.10.2019 under the chairmanship of
Lhw Minister, Khyber. Pakhtunkhwa for implementauon,

GENDA ITEM NO. 16 ]
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPEC\AL

s o S

-1
EDUCATION WP.NO 43012018 NAZEER SHAH VS 'GOVERNMENT: OF KHYBER |
 PAKHTUNKHWA '
’ Decision of the Cabinet: ] ‘ ’ l
.’ . . . . ]
. _ The Cabmet approved Heaith Aﬂowance to the devolved employces of *
| Specidl Education Institutions at the rate of one running basic pay. i
: implementing Degartme}vt: Zakat, Ushr, Social Welfare, Specnal Education &)
e . Women Empowermenl i
2. I am l.o request that an unplemenmnon report of lhc‘ Cabinet .

decision s required under Rule 25 2) of the Khyber Pakhtunikhwa Government -

Rules of Business, 1985 may kindly be furnished on top priority hasis to the
"Cabinet Sec uon Administration Department. ’ S

Yours faithiully,
P ¥

SECTION OF FICFR [CABINE’D

Copy to:-

2.5 to Secretary Administration Deparunent. .
. PA to Additional Secrctary (Cabinet) Administration Dcpartmem.

PA to Deputy Secretary {Cahinet}- Admmmtrauon '

L) -

g

N .' ) .‘,' ‘- . ‘ . B ) ‘
'. . . :.l . . ;3.' ’.

¥

s

%_J::;‘f i
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 BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

' NOTIFICATION

No. FD(SOSR -11)8- 8/2019 In pursuance of the Supreme Court of Paklstan Civil

Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provmcnal Cabinet) has been pleased to approve Health Allowance at the rate of
one runnlng ‘basic. pay to the develved employees _ worklng in the Special

'Educatlon Institutions from the date of their devolution to Provmcral Govt of

Khyber Pakhtunkhwa

2. The above said aIlowance will be adm155|ble only to the employees of
Special . Education Institutions of Khyber Pakhtunkhwa devolved - under 18"

Constrtutlonal Amendment

Secretary to Govt of Khyber Pakhtunkhwa
Fmance Department =

Endst: No. & Date Even..

Copy is forwarded for Informatlon and necessary actlon to the

Accountant General Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Prrnupal Secretary to Governer Khyber Pakhtunkhwa Peshawar
Secretary to Social WeIfare Social education & Women Empowerment
Deptt.

Director FMIU Flnance Department Khyber Pakhtunkhwa

PS to Minister Finance Khyber Pakhtunkhwa v

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa

. "PA to Additional Secretary (Regulations) Finance Department :
10.Master File

pPw N R

© KN U

Sectlon Offlcer
_ Fmance Department (SR- II)
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‘ = EMPOWERMENT DEPARTMENT KHYBER PAKHTUNI&HWA, PESHAWAR.

»

o BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN

Subject THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

' |
Respectfully Submitted:- 1 @

That | am serving under your kind control in the Special Education Institution and
teaching/providing Special Education services/training to Special Children. It is
pertinent to mention that after eighteenth Constitutional ariwehdment the employees
of Directorate General Special Education of the Federal Govt: Department, have been
transfer/devolved to the Provincial Govt:, Special Educa;tion and such devolved
employees though serving under the same departmentéof the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equal to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its judgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet Ion 22-10-2019 and also
implemented.

|

Since the employees of devolved Institutions and I am perférming the same duties in
the same Institutions, same department, having the same jpb description and cause,
being teaching/providing special Education/Training to special Children, therefore |
could not be treated discriminately more particularly with %respect to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even after the payment of arrears the same has been merged in their basic
pays.

It is therefore requested that | may kindly be allowed/gfanted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012 on the analogy of the

employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits.

Dated : ),_4/,0).*-) o2l @

L6 RUAKULLAY
1@ MIRULL\J.."? G\lﬂ ‘I’\Q"—,’uﬁ-’ “:OK d\]lAn{r\ wl'ﬂ\
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s AAPPENANT

VERSUS

2 . g : . o
<7 by L & OLNETS ...t RESPONAENLS)

I . MQM ____,do hereby appcmt and constitute,

-. Fazal Shah Mohmand Advocate Supreme Court &. To act, appear

and plead in the abuv%:entiuned matter and to withdraw or compromise the
said matter or submit t¢ arbitration any differences or dispute that shail arise

touchmg or in any man
grant“receipts therefore

er relating to the said matter and to receive money and
and to.do all other acts and. things which may be

necessary to be done for the progress and the course of the' prcsecuﬂon of the

. Said matter.

1. To draft and sngn files at necessary pleadings, applications, cbjections.
affidavits or o;her decuments as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

2 To employ*any

iother Legal Practitiorier, althorizing him to exercise the

-~

power as canfrred on the undersigned Advocate, wherever he may

think fit to do's

AND | hereby agree to ratify whatever the Advocate or his substitute shall do

in the above matter. )

also hereby agree not to held the Advocate or his

substitute respansible for the result of the said matter jn' consequence of his

absence from the Court
hereby agree that in the

the Advocate remaining |

-- . matter. Received by me on

ACCEPTED BY: |

. vr_ O S

when the said matter is calied up for hearing. | further
event for the whole or any part.of the fee to be paid to
unpaid, he shall be entitled to withdraw from the above




