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 16.'08.._2022' - Learned _counsel'-for the-appellant present. Mr. Kabirullah
" Khattak, - Additional Advocate General for the respondents .

- present.

- Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks tlme to contact the
respondents for submlsswn of reply/comments Adjourned. To |

- | come up for reply/comments as well as prel|m|nary hearmg on -
: 13 10.2022 before S.B.

(Mian Muhammad)
Member (E)
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06" July, 2022

FORM OF ORDER SHEET"
Court of '
, Case No.- 0] 4 2 /2022
} Date of order Order or other proceedmgs @Eﬁg;ggaare ofJudge T o
| - proceedings
R 3T '
! . [ — —— ————— —m— -
R ' The : [ d today b |
| 24/06/20_22' e appea presente today by Mr. Faza Shah Mohmad Advocate
‘ may be entered in the Institution Register and put up to the  Worthy
Chalrman for proper order please. '
RECISTRAR %V
T é,. - 23 - This case is entrusted to Single Bench at Peshawar for preliminary.
7 ' , Hearing to be put there on Oé’f?(ZV.NOtices be

iZjid te appe‘llant

" CHAIRMAN

and his counsel for the date fixed.

Co_imsel for the appellant present.

Let pre-adlniesien be issued to the reSpondent's. To
come up for reply/preliminary hearing on 16.08.2022
before the S.B. - |

(Kallm Arshad Khan)
Chalrman
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and the Fi mancc Division’ issucd nonﬁcauon No.2(l3)R-2/20! 1-777
- 06. 02 2012 for grant of Health Allo\vmcc, cqual to onc. asic p {
i

conlcmponnus of the: appcllams in olhcr Goverament. F Josp lals,__mclu

e @

' - - , /ll(/l'lll('llf.'\/l('tl , R ‘ \

In .hc Ity g(lcr.ll .Scn'u.c Tribunal, Islnm.xb.)d

l\l)PL.lf\ Nu.505 10 573, 757 10 793, 894 10 918, 918-A, 919 (o
943. 998101045, 1108 10 1179, 1224 1o 1243, 1265 to 1325, 2327
(0.2350, 2352 10 2368&2368-A, 2369 (o 2443, 2446 10 2484 &
2487 to 2501, ..DOb lo 2320(R)C512016 with M Ps.

A\IINI'.I( Tahir and u(hcn.s
\’crs‘u\'

Scca clary, C’l])l(.ll A(hnuns(l.x(-on & Developent Division,
Sccr c.l Y, l-m.mu: Division and ACPR Isl.xm.nb.nd

D.xlc ol'lnamuuon : 04.04.2016, clc. .
Datc of hcaring : 17.07.2017
Datc ol_' Judl,mcnl : 18.07.2017

Before: . Syed R.lﬂquc IIussnm Shah, and- ,
- o Sycd Mulmmnmd H'mud Mcmbcrs.
_ Present: ‘ Mr. Mulmmmud Anwar MuL.,hal Advocatc l‘ox‘ the
\ appellants. °
- " Syed* /ll-c—Husn:\m Kazmi, Assistant  Autorncy

‘General for the respondents with M/s Arshad Anjum.

Asslsl.ml Dircctor, CA & DD, Naveed Akhlcr. Scetion
. Ofﬂccr, Finanec Dnvmon. Azhar Nadeem A vnnh E

Assistant Accomts’ Officer and Muh.unm.nd Ja bnr,
bwmr Audum /\C:l’l\ as D.Rs, <. ! »

IUDC‘MI'NI

" SYED RArIOUx- HUSSAIN SHAM M, MEMBER:- With um. :jud;, ment f.

we shall decide the above hllcd appcals. The facts blvmg risc to lhc present: G
‘ appcals are uwl the Prime Mxmslcr of Pakistan appxovcd p.xymcm ‘of Hlallh :

Allowance to the msmuuons provxdmg Health Scrvxccs in Lhc ycarjo
ted

running salary to the hcahh personncl in the cmploymcnl ol' Fe
Gov»mmcm in BPS Schcnu. w.e.ll 01.01.2012, in addition (o lhc oXis

pay and 1llow.mcu in l}l"S scheme, lIc.xllh allowance had been pmd 0.

PIMS Federal, Gnv(. Paly- clum... CDA, ICT, l"nlml 1w Railways :uidll’u i

Govcmmcm Scrwcui IIOs])nl.ll l«l.uunbnd ete. but it was d .sc.onlmuul o

the pn..scnl appcll.mls vide impugned orders dalcd 08.08 2014 2[ .03.3

e ]

A ’r”""ll;\l.f:'.il’\v.
LTS Ly ,....uj

‘of'

v




x

and 25.03'.2’0:(-;.,' The. Sceretary, Capital Admigisi-. e & Development -«
Divizion (CARIN) vide feucy e 06.08.2012 adlowwe,
10 24 personnel of Dh(:t:l.m_':uy".chi‘r:ll ol Special BEdac

the AGPR, Isl:u.nabad_'_smrlcd_ paying tic sn‘id'AHm\::mcc :

Wit ¢lfeet fram Or0i 2002, 15

CALDD ihe cmployces ol DGSE started agilating the matter wily him who EY o

S 56510 STIRCS2016, e, willi LT,

Hc:nl'(h Alowance
un (lJG‘SE_) und
-hese personne)

o diseriminative getj of Neeretuey

- vide Jofter d:n:t:d"lB.Q.‘i..'{OlK allowed § fean, Allowance (o all the cmpluyc.fc.s"

° ol 16 instivitions of DGSE ang allicd cclnc:uinn ccmf-cs, clc. in vicw.of . .

funclioys and the scrvices being renderisd 'by them in prbviding_ Health

-Services 10 the disabled :uul':apcci:nl childien with _c':ﬂ'cc@ from 01.01.2012

. and the AGPR nécordi:igly started i
Yo s Acer vide leiter dareg 08.08.2014

Maying the said lowance 10 them, The

inlurmed thic Dircctor jSxucrnl;' DGSE~

that Finance Divisjon had.nat provided budget allocation for (e year 2014«

2015 for the sajd Allowange, hencee, the payment of sajg Allowance bhe

stopped by submitting the comput

. Subséqucnuy the Finance Division allogateq budget for the said Allowance = -~ P

but the CA&_DD parked. the budgct and later on :ullo_catcd l'hp samc (o som,c :

other nrganizallioll. Being aggricyed
letter. . dateq 05.08.2014

the  affected

er changes through “concerneq bDos, -

[y

qi'&:ldppngc ol the suid Allowanee vid e L

cmplb)'ucs filed ‘Wri( l'c(iliovl

._No;3,784/20|d, 3358/’2(“-! ;|ml'-l0()7l2()l:l whi'cl‘l'\v'cru disjmscl[ of by the.

l-lo;n‘h‘lc Islamabad High Cour, lsl:un:nb:u! vidi:_m-'dcr gl':l'(cd l7.()‘).2.015 i

the following manner; - o

. v ‘ © 0 XNNX -
, T 4. In e
) L ' o alongwith the conne

representations deemed 1o pe 'pundi‘ng_bcl'orc“(hc"lcnrncd
CADD; The learned Scerclary CADD 'shall
) oppor_;unily of hearing 1o
representative of ¢ Petitioacrs

. Seerctary
“afford “an

"-Speaking order, Iy

a) ‘the :n'ﬁd'alu'il dateed é6;3.2015 liled by the Sc(:tfc:mry

Finange, duri
L) the RSt ihag

was paid to lhc,cmployccs hy ke AGUR pirsuant
v e i apprava) given hy ¢ CADD; C

<) The fequest

light of e

Petizioners that in ihe Circumstinees recove of

XXX - XXX
above, (hp instang pelition -
itions arc Converted ingo -

an  authorized

i

g the p,_(:occcdings belore this Court; !

in some cases the Health Alloy ‘ance,

minle by ang vn behall o Ahe,

' o ‘the . Healih ‘Allowanee . would . cause immense .
) . hnrd.’ahip:_; andl B o
: - . . : . '
. _ g ' d) The faet. that the pcli(ioncr_s are craployces of: -
: . ARSI TS TS different Mepariments and enditing ~uader | the
AR RN N are gy o . : . o
RN SR N DY : C
% . < . Cep
t i
B LR NN . :
eRfan, e : e
1]
Yoo h

£
]
S
and, thereafter pass a 1
Is expueted (liag the Sceretary shall, ' |
inter alia, take inko consideration: i




£

. . /ﬂf‘f S _. ' g o ) ,'é , 3 ~5(..':m.S'I.'l(l()(,‘.\'/l’()lb.clc.willnM.l':i;

i} . v . . . administrative control of CADD and, therefore, the :
4 - . ' . L “entitiement o cligibility shall _be taken into .
4 ' o ' consideration in the light ol status of cieh ’
N departiment or catity separately.
5. - In order lo metet the cends of Jusuu., xl would be
“appropriate that. recovery of the Health Allowance alrcady
paid to the cmployces is recovered aficr a speaking order hus
- . - been passed by the Jearned Scerelary. It is expected that the e
- " Secrciary CADD shall pass a spcaking order prcl'crablv within . .
- oL . 90-days.” _ ) )
' h : R T oNNX . .- . UNNN -~ NNX

o The .Su.u.lm) ( AL alier puu.uu_- Ilu.. u.-..uul nml alTording llw' ‘, -
' ‘opporiugity of lu..um;_' to the .mlhon/\.d represcntatives ol (lu.

" petitioners (now appellanis) .o 14.03.2016 passed the order dnlu! o

_‘21 03.2016 and . declared the C/\&DD'S lcilcr dated 13.03.2016 : ¢

- nllowmgllc.xllh :\lluw.mu. do the l)bbl unpluyu,., uul.nwful, .|gmn..( T
the rulcs. vond ab initio and dirceted the' AGPR to tccovm lhc. s.ml o ‘.

. vAllowancc I'rom their salarics i in’ casy mslallmcnls.

C20 - In this backdrop, lhc appcll:\ms filed lhc mst:ml .lppc:\ls with

lhc follo“ mg praver: - W
i *It is, lhcrcfon., most respectfully praycd Lhm thc. S
- appellant being- cntitled to Health - Allowange being§  : o,
’ "covercd under category of Health Personncl, ‘the said WD
‘order  dated” 21,03.2016 by ' respondent No.l sy [ 00 77
therelore, be set aside and it be-declared that the action | - -
RO el respondent NoJi in withdrawing the said ..llov'"nv
N L and recovery thereof [rom the salaries of appellants, is| -
malalide, 1llcga| viglative of principles of locus|.
. pocnilentiac, unfair, unjust, unrcasonable, nrbur'u'y
Tancilul and. capricious, and that are cntitled to reeeive
the same, . [fom the date it has been wuhdmwn and

s(oppc.d lrom payment.” L

"I'hc lc.xmt.d counsul lor the appcllanls a-'gucd tha

Scctlon 2 (b) of vanl Scrvanls Act, 1973 were mt:tlcd lo all pay - ai
allowances prescribed by F u.lu.sl Government for its unployt.-.s I
stated that -financial dxrccuvq commncml in Mnmslry'oq Finance
No.2(13)R-2/2011 da(cd 06.02.2012  was unambxguous :md gle: :i.

stipulated 1dnms:luhly ol Health - Allowance to .1ll health- pt.r'son

cmplovmcm of Federal Guvc..mm-.nl in 3PS bs.lu...u. but dz::.puc th

nnulu..mun of lhc I m.mu. Dmsum. the appellants were dc.prnn.d

i
1:...?‘\-?.;(& a0 - o ‘ ’ i
oy S ..-, - ...uz. , : ‘

-
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<I‘L

. said bcncf'ls In “support or lu< \c.rsmn
appc“nnls referrad o the judgmenty of FST daed 05.10. 201s. 11 01.20l6 .

"~ samcon | 4.03..20!3 on-the ground that they were.involved in the procc:\-;

AGPR madc rrovmonal ,.xvxmm fo the appc!lams, which *\vas
.\ubsgqucu(ly dnmmmucd .lm.r »crms.umn ol umllcnn.n& in Frdur to

.o prevent the umusc of this a!lm\anu. b\' non-cnmlcd_ pcrsonncl

"
. the lc..:rncd wumul lor lhc

18.05.2016 and 14.12.201¢ p.l.\\ccl in /\p])L:ll'- No. ""4(R)CS/2"01 3, 867 o
672_(R)C$(201.:. 176 10 Il\7 1189 (o l"Sl(l\)(..S/"Ol:) & 38! to

T H40S(R)CS/2016 and prayed for (fe same relicf, The lumcd LOllthl

w.huncml) argued that the .uponduu-[‘mancc Division was blmvml,, hot

-and cold in the same breatly A8, un the one hand, it had .xduuuc.d the chum of

ﬂ

the Wpchans in pada 4 o t..w PATIWISC Comtnents Hled i e Hen olL

-Islamabag bhgh Coun lslnmnlr\d while, on lhc other Iand, (lu.y dc.c.hm.d

_the same clajm vide order d; ted 2I U3, "016 Me contengled (h:u the bcm.l‘ (.
- once yranted .'md acted upon’ h 1l uc.m-d # vested right wlm,h could nol bc. o
withdrawp ml:ucmll\'. in \ml:llmn of principle of natural ,msucc., The
lcamed counsel for e appoellang l.nslly argued thag unpugnul nrckrs werg
void ab- unuo. comm “teuscjudice and” hiaving no \.mcmy off Anw ax )
wululr:m-.nl / \lupp.lu. ar s.-lmy .ummnu.d to pum,slnmnl whu.h could not

be awarded without .ldnplm]- the due process of daw provided uiler lhu

(m\'unmun :n.r\.mls (1 llu.--.ncy il ux'.uphm.) Rules, 1973.. e "

490 1hc :lppc'lls were rcmqlcd by the rcspondu)l': ll .was s(al

lhm lhc said :ullow:mcc \\.u. x.u( .ndm:mhh. o the appellangg as lllcy dnd nI

“fall umlcr the -Ic.uu'un o"hul.h personncl because healy pcrsonnel mei

T a pcrson \vho held a pos( in .m\ instituic or organization dchvcrmg scrwcc.;;:- .
: m the hcal(h scetor and mc!udcd in Sc..hcdulc.-l It was further submnucd tha{

(hc Hcallh AHOWancc was nllowcd prov:sxonnuv lo. the -’Ippt.“-'ll)l Uy Uu.‘;. o
, AGPR o the -basis of C/\DD Division's leer dated .06.08. 2012 but
_ sub<cqucntly lh:u Division <c.m a rcfcrcncc {0 the Finanee vamon lo Scck
. its concurrence for admncs;bnlu). of Health Allowance which u.grcucd the :

of cducation, lr:umng and rc.hnlnm.umn nf disabled children aundl pcrsons

with disabilitics and, lu.ncu, w.nuld not be dcclnrcd ny hc-:l(h pc.rsonncl to|.

beeome c.nmh.d for the suid .xllmv.mcc. The CADD on 13.03 20(3 m its

Communication o AGPR mmcu.d sanction of the [ Ic.nhh I\HO\leCl. to

DGSC cmployccs \ulhnu( curc;,xrrcncc. of the Finance. Division .md~ zhc

' submitted b\' rccpondu) No..'! lI[:ll health :xllmv:mcc )i:as' granted with' the .j
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? s 5565w STIRICSA01G, etc. wiih M.l_’s.
- I .

: :lpﬁrn(’ul o the [rime Minister, through a summary, ;pc.cmcally moved for -

three Federal Government Hospua(s i.c. Pakistan Insmu(c of Medical
Scicnces, .G, Polulmlc and National lastitutc of Reh: lbnlxluuon Medicing,
« The Dircetorate (-uu.ral ol Speeinl Edlu..umn & Social Wellure, bcmg an
cducational bod) dc..ll( with. the process of cduc.xlwn trammg and
' n.lnbzlu.mon of disabled chnldrcn and pcrsom willy umnbmuca, Which was
carricd odt by g nw.u-vrof'csszonal tcaum mcludmg teachers, profcssmunh
dm.lou.s, adminis .u.zlun,. ministerial and supportive / ancillury staft dxd not
Cfall wxlhm lhc ambit of hcalth orgamz:mon and could not be declared as
‘ “héalth p(.rsonncl‘ (u yet the said. .nllnw.mu. The respondent Nu.3 i
"AGPR in its parawxsc comments submxucd that the xdcnl:cal .cases litled Dr.,
Farkh F. Lodhi, ete.” vs Sccrc(ary Fm:mcc were still pcndmg, bx.forc lhc
Hon ble Suprcmc Court of Pakxst

N ‘ Wc hcm‘d the lcamg:d counsc! for lhc partics and pérused the
record. ‘ . '
- 6. '. . ’Hu. hc...nllh .:uow.mcz. Lqu-ll lo anc basic pay ormnmng ml.lry

was. granted to: ihhe hc.nl(h pu‘vmnul in the employment of* Federal -

Govunmcnt in 18N .Sc.!u.nu. \\'uh clieet trom 01.01.2012. 1t w.-w miuh.

ddmissible 10 non-cli; uc1l cadres. In u.ply Lo & query rajsed by AGPR vide,
letter No. TM/lb 64’C.SHPII U’b/ZOH -12/180, daled 12,03, 2012 thc

. chulanons ng of the I‘mancc Dwnmu vndc. u.o0, No.F.2¢ 13)1(-2/20]2- o

172 dalcd 27.03.2012 Tumished dt.l' inition of (hc health pcrsonncl by st'\mu,

"« that *healy pcrsonncl meant a pcrsons who' held a Post in any institute or .

‘Organization dclwcruu_, services in the health secror - and - mcludud in

Schedule-I, by did not include. ‘person who . was on dc.pulauon lo the

. Federa) Govcmmcm from. any Provmc; or. othcr authoruy and who was on

conlract or on work chargcd bnszs or who was paid from contmgcncnes
“The appquants are ncither dcpu nuomsls lrom any Provmcc or othcr'
aulhonty nor have been cngaged on conlract or on work" charged bns:s.

,Thcy are also jj01- being pmd [rom conlmg,uncnos. On the conlrary, lhcy are

c:wl servants -undey seetion. 2 ) of llu. CW|I Servants Acl, 1973 wrtd nu.'
dchvcring services to ‘the disabled c]uldrcn / persons. The benesi cmr,cs I

‘ appellants compn'scd of Acudcmu. nnd Admmxslr'mvc Cadres, Acco:dmg
‘to the defi inition fumxshcd by. lhc l‘gnancc Division vide their u.o, dau.d‘
'27 .03. 2012 lhc appellants: are umllcd to health allow.uu.c. In paras-G & 7 v:
vundcr Facts of pnrawx:.c c.ommcnls fi lcd bclorc the. Hon ‘ble lslan};xbnd'l-rigll '

; I L
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memrAR G52, m\
, N
R 6 56510 mm)csnon( cte. with M.ps,

'l‘
Couﬁ_. Islamabad on behalf or Su.rc.(nry Finance Dnv:swn in Writ l’cnuuu'
N’o.-lO_O?.’ZOM. it was calcgbncnlh aduuuul lh.u in April, 2014 anuy of

C.'\DD again submitted Nl'i 7/ l]Os con(mmng a provision ol Ks.lOO mllh(m -
' as HPA “for DGSE for financial year 20140+ 15 lm\vuvu' DFA refused o
Acndorﬂ. the NIS'/ BOs and rou.c.ﬁally dc.duc(c.d sn amount of Rs.92.542
- million of HPA, leaving Rs.7.458 million for- thc pcmxomn (now
appellants) i.c. 24 cimployces who bclom,cd to mcdlcal profcssxon and camc .
under the cmcna of cnu(lcmcnl of “HPA, as. pu‘ DFA (L.ADD) -

undcrslandmg -D.O. letter dalcd 09 05 2014 was xssucd by FA's

it was duty of AGPR 0 take  action on: the said letter and *decide

cnlillémcm It was pmycd that (hc pclition- was .an .ndlmmslr'luvu issuc wul: :

CADD & DGSI:, !lu..n.luu. the I m.mu. Division he | c.\g.lu(lul from the list

-of respondents. Now' the l- :mcc_ Dlvnmn h.l\ come up with thflcrcu(

st It s hul .mmw.d o .!pplnh-ll!. and reprobate,” No logical rqwly has

bu:n submm;d by llu. respondents for dv.prwm;, the .1ppollnnla of their -

lcpmmau. nghh A large number of employces o the I Ldu'.ul (;ovunm(.nl

<umlnrl)' placcd. arc gcmn;, the said .ulvmln;_.c. Why, lhcn lhc .lppc.unu(s

be deprived, js not cléar from what has bicen writlcn in the' comunents bul‘m«. =

“the Hon'ble Islamabad llu_,h Loml Islamabag | and lhc Federal Scrvice

: Trlbunal “This seems to be dlscnmmatory treatment oﬂcndmg Article 4 &

25 of the Consmuuon of Islamic chubhc of Pakxstan, 1973. l-unl!cr. the
appellants have bccn dxrcc.(cd bv rcspondent No.l to refund the paid
amount’ which js agamst the principle of locus pocnilcmiac bcchusc the
Hon'ble Suprcmc Court of Paklsmn has conslstcnlly hield that lhc bcm.ﬁl
oncc granted and acted upon crcntcd a vested ‘right. whxch could not bc
wuhdrmvn umhlcmlly, :1 \'xolnuon oF natural Jusuu... Itis an csl:lbhshcd
law that benefiig Feccived hy a CJ\'II :scrvam cvc.n under ¢ crruncoua uldu‘
passed by the compc(cul aulliority wulhmu :my fault ou the p.xrl off uvnl

- Servant could not bé recovered. cvr-n ir- (hc benelicial order \v.xs .

subscquently withdrawn or runl‘u.d' \(\c are fortificd to. take this \'u.\v m

" the light of the Judnmcm of Hon' ble Suprcmc Court of Pn-us(.m u.poncd in”

PLD 1992 sc 207. chcc. 1o this exient, the xmpugncd orders are nol
legally suﬂamnbh. and liable to be scl .mdc, S i j

A o . We \vnuld like 1o makc an cmphasns on lhc Judgmcnts offinc ™
‘ l’nbunal in Appcals No ‘-‘24(R)CS/70!5 and' 381 (o 405(R)CS/“016 datcd
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v J,al-anm 2 . - e
4 - ) ) ' i, O s v T abd .\7.1(1()1.'5/‘.'0“.. e, with M.s,

v, Jmll.nwnl m apply all mcmh.d .xppu.:l\ mul.llu mul.mdn." ,'

10. . * There shall be no ordc.r.u.to cosls. o i
m Pamcs shall be mformcd accordmgly - ,

, S MErrHIE \ S MEMB’EP: '
ISLAMABAD = - R\ : .
18. 072017 AP o

Snccd' i L " :

. [ YT | !-3:;':.-(:;; Tr bunal

‘ lulunl.‘mad
‘ v

- S

A 0s.10. "Ob and 14.12.2016 whercin the controversy u.launk, lo Xh..nllh

'\llo\\.mc«. has .nlu.uh bueen resolved. \\’hm confxunu.d wxlh the suaid taci,
lh; respondunts have failed 10 dcn\ llu. luct. As such, the .xcuon ol thc

r\.spondcms .lpp;.-lrb o be mwn..lsluu in the light of the nlotunu.nuont.d
Judgmems on account ox .‘\.ucl" h) 01 the Constitution whu.h guaranlccs

t.l]\.l.ll nghl\,.uul Lqunl plolu.uon of law for cvu..ry cma.n To (.nsurc ‘

umfommy rule of Lon:.xsluu.y mu:.l be applied while ¢:t:mz~.|d¢_nr.|g-thcf case

ul the nppgll-ml. Nivee e i l-l\ Al“; Clomirt vicke ll Jued)s inent {n the |

casuc n.poru.d as 1996 bCMK lle Tius '\lu..uly Licld. that *rule. of” good
bovu‘n.mu. dumainds ihai the b;.m.ﬂ.s ol the said d»u;lon be \:Mundc.gl to

other -.;vxl servints also, who m.ly not’ lu. p.u'lu.a 1o the litigation, msl(..nd ofl

' \.ompcllmg them 1o approach the 'lubpn.xl or any ‘other legal forum, Hcpcc

the claim of the appcllants is rcquxrcd to bc dccxdcd on the samc analogy /

: pnncxplc as fmmcd m the cases at‘ Dr, I‘ nrrukh Fiaz Lodki and others by the -
‘ Tnbunal vide usJudgmcnt dalcd 05 10. 2015, 11.01 2016 and 14 12, 201{5

8. - . F orcgomg m view and lollowmg thc rule of consmtcncy. lhc i
- inpugned -orders dated 2] 03.2010 .uul 25 .03.2016 are sct .mdc gvuh i

dm.cuon lo the n..spondcms to continue the [ealth Allowliice uln.ndy
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- v \/luhammad Atthue ur Rehman : - . T :
o ete. .. . , (mCA811/2016) j Lo % i
'...Respoh'dents(s) _ o r
For the Appellant( ) Mr. Sajid Ilyas Bhatti, DAG A '] o
(in all cases) o .Syed Rifagat Hussain Shah, AOR - . _ i
S " Ms. Saadia Kanwal, S.0 Fin. .~ SRR ho
Mr. Abid Hussain Channa, S.0'Fin. - ST - i
Mr. Sajid Javed, Asstt. Legal Fin. , . - . P

Mr. Abdul Razzag, AAO MEG : }

Rawalp1nd1 . g
S v ‘ i !
! For the Responderit(s) In—person ‘ g
- For the Respondent(s) | Mr. Mtihal'nmad Ilyao Lodhi ASC L' i
(nCA216/16] _Mallk Itaat Hussain Awan, ASC A
- Amicus Curiae:’ . "Mr. Muhammad Makhdoorn Ah L ; :

' L Khan, Sr. ASC i
, ‘ Mr. Sikandar Bashir Mohmand ASC " :
' Date of Hearing 17, 01 2018.
o ‘ M .|
JUDGMENT o
, ' UMAR ATA BANDIAL J.— By leave of this COLllt i <
-grctnted on 23.02.2016; 0142016 and 12.12.2017 in the
' several connected appeale befoie us the appellant Federal _ ; ' 1
' O
Government ‘challenges the Judaments dehvered on common' - l[' .'
quebtlons of fact and law by the learned I‘ederal Serv1ce Tnbunal,
on- 05 10 2015 11. Ol 2016 and 18 07. 2017 The Judgments ﬁ
‘ 1mpugned in the connected appeals declare ‘the 1espondent'v_'
i g employees of different 1nst1tut10ns functlomng under the ’]
Dxrcctorate General of Specxal Education (“DGSE”) to be enUtled-. : ‘ L :
 to payment of I-Iealth Allowance granted by the Federal-‘ ' i

| Government vide . its Ofﬁce Memoranda dated 04 02 2012 and
06 2. 2012 These Memora.nda are 1ssued by the Fmance D1v1s_10n _

'(RegulauOns W“mg) Govemment of Pak,lstan purscant to _

i approval granted by the Pr1me Mm1ster undcr‘ t_ho.Rules “of .

'Business, . 1973. It would be useful to r,eproduCe" the two

.n't WWWW@W&:&L ;.”\721.:&
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Health Allowance to eligiblePersons:

L - *Government of Pakistan
Finance Division
P . (Regulatmns Wing) L
- F.No.2(13)R-2/2011 - Islamabad, the O4Ih Feb 2012‘

OFFICE MEMORANDUM

Subject: "GRANT OF ADHOC ALLOWANCE EQUAL TO
' " " ONE BASIC PAY AT THE INITIAL OF THE
* SCALE TO THE HEALTH PERSONNEL IN BPS
SCHEME

0 The undermgned is dn‘ected to say that the-
* QOrdinance No VI of 2011 that sanctioned the Career Structure for
“Health Personnél Scheme (CSHP) has lapsed on 26.12. 2011.°
Accordirigly, CSHP is no longer in the field and all health personnel -
have consequently reverted to the BPS scheme. Tn. order to =
compensate health personnel for the loss of benefits sought under"‘
CSHP while preserving their -status as Civil Servants, it las been
decided by the Federal Government to grant'adhoc allowance equal
to one basic pdy at the initial of the scale to the health personnel-

" in_the employment of Federal Government, in- BPS scheme, with
effect from. 1st January, 2012. This will be in addmon to their

existing pay/ allowanu,s in BPS Scheme

2 E This Division’s OM No. 2(13)R—2/2011 -698 dated 17t
,November, 2011 may be treated as wxf.hdxawn w.e. f 26. 12 2011
Sd/--"

(M Munir Sachq)
Deputy Secretary (R-I)

o ok,

o "Govemment of Pakistan. |
Finance Division
(Regulations Wing} . . . .
F. No 2(13)R 2/201 1-777 . 'Islamabad the 06t Febrnary,QOiZ '

OF FICE MEMORANDUM

Subjeet:‘ . GRANT OF. ABHOC ALLOWANCE EOUAL ’I‘O ONE .
-+ . BASIC PAY OF. RUNNING SALARY TO THE HEALTH -
L PDRSONNEL iN BPS SCHEME. : :

. In continuation of Finance; ~Division’s OM.
No. F2(13)R—2/2011 dated 4. 2.2012, it has been decided by the .

. Federal Government o grant benefit of one basic_pay_of running . -
salary -as - Health Allowance tg_the health personnel in the
employment of Federal Governinent, in BPS scheme, with effect

" from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to

"Rs.50,000 per month to the postgraduate residents and Rs.24, 000
per month for House: Ofﬁcers respectxvely w.e.f. 1"2011 will

'mernoranda containing the terms and conditions for the grant of |

contmue
sd/-- -
(Manzoor Ali Khan} -
Sr. Jomt Secretary (Regulatmns)
_ (emphds is su_pp lied) .
2. . Learned Deputy Attorney General has contended :

that the Health Allowance granted by the Federal Govemment is .

avaulable to health personnel in the emplovment of the Federal

/ SR Government in.the BPS scheme at three hosp1tals estabhshed n
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Islamabad namely, Paklstan Instltute of Medlcal Smences‘

(“PIMS”), .Federal Government Polychmc (“FGP”) and Natlona_l _

v Insututmn of Rehabilitation Med1c1nes (“NIRM”) The employees

¢

-at these hosp1tals do not ha!Ve a career structure in place after '
the Career Structule for Health Personnel Scheme Ordmance B
2011 (“Ordxnance”) lapsed on. .’26 1. 2011 The Health Allowance;'. |

was accordmcly granted by the Federal Government asa form of B

‘cdmpensahon It 1s clea.r from the t.wo memoranda dated o

04.2.2012, and 06.2 2012 reproduced above that the Health

'Allowance is granted' to “health personnel” H-owever, the
ﬁcomposmon of Lhe category of employees l.ha_t are ehg1ble for the'r
‘ oenef" t has not been prowded thereln The respondents WhO are
g several hundred in number are u.nrepresented by counsel In.
VICW of the fact that a large number of employees are affected by:A
..thc 1nstant controversy, the Court has sought aSSJ.stance fromx .

Mr. Muhammad Makhdoorn Ali Khan, Sr ASC and Mr. slkandar"f'

Bashlr Mohmand ASC as amlcus curiaé. 1n the matte1

Mr. S1kandar Bashlr Mohmand ASC made able subm1ss1ons

before the Court- -that hxghh_ghted 1mpoﬁant chts and_.

documents‘ on fre'cor.d'. “which s_imphﬁed the- controversy

appr ec1ably

N 3L LIt transp1res that an Ofﬁce Memorandum dated
27 03.2012 by the Fmance D1v131on (Regulatrons Wing). clar;ﬁes
that the term “health. personnel” used in the- ‘above men‘uoned '
'memoranda bears the meanmg glven to.that express1on 1n':.

Sec‘uon 2 b) of. the Ordmance Th1s def1n1t10n refers to the .

contents of Schedule-I to the Ordmance Wthh spec1f1es the"

| serwce provxders who quahfy as health peroonnel A perusal of

Schedulel shows that five categones of serv1ce promders are

- .

B e
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. clas31ﬁed as health person_nel namely: Doctors, Alhed Nurses |

Paramedlcs and Support The sennces speC1f1ed under the

; categones of Paramedms and Support mclude /Teachers,

Auo1ov1sual Operators Techmmans lelarlans ete.

'4." . S The-_ adrmnlstra‘dve _ Mlmstry o 'r_ the health- B

' 1nst1mt10ns of the Feder’xl Governrnent at Islamabad is Lhe

fras

Wil

Mmistry of Cap1tal Admlmstratlon and Developmen‘t D1v1s1on"

‘(“CADD”) is an adrmtted fact that v1de order dated

13 03.2013 the Mmlstry of CADD granted the health Allowarnice

' to the employees of the DGSE and its allled spec1al educahon' '

i centers/ 1nst1tut10ns 1nclud1ng Natronal Trust 1or the Dlsabled

i WOI‘kan in Federal Government hospltals and chmcs ‘were

‘(“NTD”) and the Natlonal Counc1l for Rehabd1tat10n of Dlsabled

Persons (“NCRDP”). The ' respondents were . thereby

I' acknowledged as benef1c1anes of the sald grant and were pald .

the Health Allowance w1th effect from Ol 1 2012 unul . .

: Gencral Palostan Revenue (“AGPR”) that only health personnel'

: 27 10. 2014 when the Flnance D1v1smn mformed the Accountant :

: quahﬁed . to. recelve the -Healtrr Allowance. The AGPR ‘

.Acorrespondingly. instructed the ‘DGSE ‘to .stop payment of the

said’ allowance to its employees as 1o budget allocatlon for the

said emolument had been made in the: ﬁnanmal yea.r 20 14- 15

S o The dlscontmuauon of thelr Health Allowance was. -

tal{en to the Islamabad High Court by some of’ tl'-e respondents o

- V1de order dated 17. 9 2015 the learned I—hgh Court referred the-

d1spute to the Secretary CADD for passmg a speakmg order‘

“thereon; ' d tlll then reeraJned recovery of past payments of -

the Health Allowance from the affected employees of DGSE andl

allied centers. “The ,Secretary ,CADD heard_ t_he_“p_artl_es and by'

Senicr Goury/A
ouprem (iical
. o lslamebed
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4order‘ dated , 2132016 rejected the Aent1tlement of the‘

respondents to receive the sa1d allowance The pnnmpal ground

" of his dec181on is that employees of the DGQE were engaved in”
-'the process of educatmn trammg and rehablhtatlon of d1sabled B
jchﬂdren and therefore d1d not fall within the a_mblt of a health'

: organlzatmn The respondents successfully challenged the Sald
order before the learned Fede_ral Serv1ce Tr1l_3t1nal Wthh has, -
inter alia, by the impugned judgment dated- 18.07.2017 declared-: e

‘ that ‘the »res'ponde_nts are entitled to- the- grant’ of Health

Allowance. - |

6. - '- Learned Deputy ,'Attorney _General':hasv ~cont_ended: :

that after. the. lape_e of | the Ordlnance'that had proVided a career

‘st1 ucture for the docto1s, nurses and paramedlcs workmg in
,' PIMS, FGP and NIRM, the Health Allowance was granted by the
l"edera_l Government as compensanon to the sa;d health{'
’personnel He was ' however unable ';,to, ,shovv‘ anv-'
contemporaneous d1rect10n. 1ssued by the Mxmstry of CADD or -
:the Ministry of Flnance that restr1cted the grant ‘of the Health
Allowande' to the clalmed' employees of the three' hosp1tals ‘_
spec1ﬁed by . hlm As already noted above the def1mt10n of health .
. personnel prov1ded .1n the Mm1stry of l"manee Offlce'
-Memorandum dated 27 3 2012 is-wide in scope and therefore.
junhelpful to h1s plea | o | ‘ o

7'.'.'- L We have | exarmned the deﬁnition".ol‘, ‘;health o
' personnel” adopted by said memorandum dated 27. 8 2012 from- ..

- Secmon 2(b) of the Ordlnance Wthh is to the followmg effect

“b}) “health personnel” means a person who holds a. post in any
" institute or orgamization deI1vermg services in the health
sector and included J.n Sehedule'l but does not include: -
1) -a person who ls on deputation to the Federa.l :

Government from any Provinee or other authority;
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I W1th1n the terms of Schedulel to thc Ord1nance and ther efore

' Islamabad H1gh Court pursuant to that Courts order dated', :

11) a person who is employed on contract or ori. work . S /

chalged basis or who.is pard from conh.ngencu:s S

8. It is noted: that the foregomg deﬁmtron of health

personnel covers persons holding posts in any mstltute or ..

. orgamzatlon Who are delive rmg services in.  the health sector that
- a.re mcluded in Schedule—I o the Orchnance Learned Deputy

‘. Attorney General ‘was’ unable to d1st1ngu1sh the respondents, -

'who are employees of the DGSE and alhed 1nst1t‘utrons/ centers,‘_ )
NCRDP and NTD,” from the paramedlc and support staff -
posmons that qual1fy as health personnel accordmg to

- Schedule~I to the Ordinance It is not demed by the appellant_ 'l )

’ Vthat educaﬁon training and rehabllltatlon of chsabled person>

are services 'provided in ‘the health-sector. These semces fall

. _the pr ov1ders thereof quahfy as health pe1 sonnel

: 9. o Accordmgly, not only do the respondents fall W’lthll’l" :

the category of persons who are, in terms of I‘mance D1v1s1on

Memoranda dated 06 2. 2012 and 27.3.20 12, ellglble for grant of :
| die. Health Allowance but the1r entltlement has m fact been
' adrmtted by both the Mlmstry of CADD and M1n1st1'y of Finance.
In thxs respect ‘the. aforementloned letter datcd 13. 3 2013 1ssued ,
by, the Mlmstry of CADD is. referred Also the afﬁdav1t of, the

'Secretary F111ance Government -of Paklstan ﬁled in the -

- 20 3. 2015 passed in, Wnt Pet1t10n No 4007 of 2014 specrﬁcally
- 1ecords that the proposal approved by the ane Mnuster v1de '
Summary dated 25 1 2012 did not restnct adnu531b1.1ty of the"

'Health Allowance to the personnel of the three hosprtals.

l%/

(identiﬁed by _the_learned DAG) For that reason the Flnance )
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' D1v'1s1on Memoranda dated 04 2 2012 and 6. 2 2012 made the

allowance available to all health personnel employed by the /

' Federal Government in the BPS Scheme .

10. '. - As a result the sald alloxvance was pald to the '

health personnel of the DGSE and its alhed mstxtunons until’

27. 10 2014 When the Fmance D1vrs1on 1nstructed the AGPR to

tmnﬁne the grant of the allowance to employees of Federal
A' 'Gove1nment hospltals and chmcs Th1s mstructmn represents ‘_
merelv va change of op1mon Whrch is not occas1oned by anll
' amendment in the terms of ehglblhty for ‘the Health Allowance
| vl“ Therefore as the Memoranda dated 04 2 2012, 06 2. 2012 and
| 27 3 2012 1ssued by the Fmance D1v151on Government of':'
Paklstan st111 hold the ﬁeld in thelr ong]nal terms there 1s no B
| mcnt 1n the ob_;echon by the learned DAG to the entrtlement of .
| the respondents to clalm and receive the Health Allowance |

11, .' . As a secondary and also’ tenuous argument learned

Deputy Attorney General contended that the Health Allowance is

granted under executlve ﬁat Wrthout any statutory back:Lng

" therefore the- same can be W1thdrawn by the Federal Government' -
| . at any txme That is clearly a ﬂawed contenhon Itis adm1tted o
| that grant of the Health Allowance and the terms of ehg1b1hty to
receive. the same were deternuned by the competent authonty,v-'. L
' Mlnlstry of Fmance in accordance vnth Rules of Busmess of the
Federal Government The orlgmal terms of the sa1d lawful grant o ]
| still hold the f1eld These Were acted upon and payment of the
Htalth Allowance to the respondents has conferred a vested -
’. rlght upon them In such c1rcumstantes, the executlve is baz'red""'

' by the rule of locus poenztentzae from umlaterally rescmdmg and _'

retnevmg the beneﬁt avalled by 1ts rer‘lplents Reference is. made .
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e o to. Paklstan through the Secretarv, Mmlstry of Fmance vs. . -
- s o ,Muhammad H1mayatull.1h Farukhl (PLD 1969 SC 407) and‘_

The. Engmeer -in- Chlef Branch vS. Jalaluddm (PLD 1992 SC' -

207) Therefore W1thout a change af the terms of ehglblhty forv : o _ x
_the Health Allowance even. the plospectxve exclusmn of fhe ' '
- »respondents from rece1pt of the beneﬁt shall constltute arb1trary

- 'a.nd unlawful achon

12, In the cm:umstances we do ot ﬁnd ctny error or-:

ey r

defect n the 1mpugned Judgments of the learned Federal Servn:e:“
h Tr1bunal dated " 05.10. 2015;  11.1.2016 and 18.7.2017..

>Consequent1y, these appeals are d1srmssed and the entxtlement

of employees of the DGSE alhed mstltutlons/centers NCRDP ._

‘and NTD to recexye the Health Allowance is afﬁrmed.

= o . ;
. Sd / - lWlan Saqtb Nusar C’J | g

Sd/- Ulttai" Ata Bandzal J _ . l1
. Sd/ - I]az ul Ah.san, J - o ;

Nbt approved for reporting,
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SUBJECT: DECISION OF THE MEETING OF PROVINCIAL _CABINET

i Sx:écia! Education Insfitulions at the rate of one running basic pay.

. ENDST.NO. & DATE EVEN.

. -'—)’- -'L‘i*f GOVERNMENT OF KHYBER PAKHTUNKHWA
g ESTABLISHMENT AND ADMN: DEPARTMENT
~ { CABINET WING )
\ No.SOC({E&AD)9-24/2019.
Dated Peshawar the 28 October , 2019.

:l‘,hc Secretary to Govt. of Khyber Pakhtunkhwa
Zakat, Ushr, Social Wellare, Special Education & Wemen
Le¢partment.

. DATED 22.10.2019. .
Dear Str! . ‘ S o :
. | am directed to forward herewith the following decision of the
meeting of Pravincial Cabinet held on 22.10.2019 under the chairmanship of
Chief Minisier, Khyber Pakhtunkhwa for implementauon. )

JRUR P A_.—.—l

| AGENDAITEM NG, 16 | L : g
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER |

i PAKHTUNKHWA -

! Decision of the Cabinet: .

.} i N i ‘ . .
The Cabinet approved Health Allowance to the devolved employees of

i
‘
\
b

AAE S

Zakat, Ushr, Social Welfare, Special Education &
Women Empowerment :

\miplementing Department:

(U [

2. [ am to request that an implementation report of the Cabinet
decision us required under Rule 25 (2} of the Khyber Pakhtunkhwa Government
Rules of Business, 1985 may kindly be furnished on top priority basis to the

Cabinet Section, Administration Department.
‘ Yours faithiully,
~ N

v MAD) .
SECTION QFFICER (CABINET)

VVVVV Copy to:- ‘ ‘

9.8 to Secretary Administration Deparunent.

. PA to Additional Secrctary {Cabinet} Administration Department.
PA to Depuly Secretary (Cabinet) Administration Fimen

VIR =

SECTION OFFICER (CABINET)
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GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD{SOSR-11)8-8/2019, In pursuénce of the_Supreme Court of Pakistan Civil

Appeal No. 811/2018 titled "’Mu{hammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the’ Government of Khyber ‘Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of .
one - running basic pay. to-the’ devolved employees working in the Special

Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

9" The above said allowance will be admissible.only- to the employees of

- Special Education Institutions of Khyber Pakhtunkhwa devolved - under 18"

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtun_khWa
Finance Department

Endst: No‘_. & Date Even.

- Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar
Principal Secretary to chief Minister Khyber Pakhtunkhwa.
Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar
- Secretary to Social Welfare', Social .education & Women Empowerment
Deptt. : L ' ‘ '
Director FMIU Finance Department Khyber Pakhtunkhwa. o
PS to Minister Finance Khyber Pakhtunkhwa ,
" PS to Secretary Finance Department Khybef Pakhtunkhwa
'PS to Special Secretary Finance department Khyber Pakhtunkhwa
. PA to Additional Secretary (Regulations) Finance Department

10.Master File
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Section Officer
Finance Department (SR-I1)



BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN
EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA PESHAWAR. @

|
]

Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRAI\IIT OF HEALTH ALLOWA
|

Respectfully Submitted:-

That | am serving under your kind control in the Special fEdUCation Institution and
teaching/providing Special Education services/training to Special Children. It is
pertinent to mention that after eighteenth Constitutional arhendment the employees
of Directorate General Special Education of the Federal Govt Department, have been
transfer/devolved to the Provincial Govt:, Special Educdtion and such devolved
employees though serving under the same department,of the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equalg to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the H:onorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its jt!Jdgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet on 22-10-2019 and also
|mplemented

Since the employees of devolved Institutions and | am perférming the same duties in
the same Institutions, same department, having the same jeb description and cause,
being teaching/providing special Education/Training to special Children, therefore |
could not be treated discriminately more particularly with irespect to my colleagues
and that too under the same administrative control. It is \A;orth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even after the payment of arrears the same has bEeen merged in their basic

pays. , |

It is therefore requested that | may kindly be allowed/gli'anted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012' on the analogy of the
employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits. |

Dated : '2—[»// 0 2—’_2/9}%
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I, | M {? M — | , do hereby 'app'cint and constitute,

Fazal Shah Mohmand Advocate Supreme Court &. To act. appear

and plead in the abo entiorned matter and to withdraw or compromise the

sald matter or submit to arbitration any differences or dispute that shail arise

touching or in any manrer relating to the said matter and to receive money and

grant“Teceipts therefore and to.do all other acts and. things which may be

necessary to be done for the progress and the course of the prosecution of the
- said matter.

I. " To draft and sign files at necessary pleadings, applications, objections.
affidavits or ofher documents as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

2. To employ anyiother Legal Practitionier, authorizing him to exercise the
power as conferred on the undersigned Advocate, wherever he may
think fit to do sg

AND | hereby agree fo ratify whatever the Advocate or his substitute shali do

in the above matter. }|also hereby agree not to hold the Advocate or his
substitute responsible for the result of the said matter in consequence of his
absence from the Court|when the said matter is called up for hearing. | further
~ hereby agree that in the event for the whole or any part of the fee to be paid to
the Advocate remaining junpaid, he shall be entitled to withdraw from the aBove
matter. Received by me on |

3

~CLIEN'I':{.5}

" "ACCEPTED BY: , "‘9‘:‘%
\J\’b : ' S anedainns SC\‘YD( Vv
MALD :
l

FAzAL SHaH MoH
Apvocate,
Supreme COURT OF PaksTan,

Q7- S -20329




