16.08.2022

Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents

present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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‘{ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

hybes Pabtulihwn
K .l.)uh'\'ice “Fribunal

Service Appeal No /w_gr /2022 Vi mm_(:téf_-—
Javid Khan, Senior Special Education Teacher (BPS-17),”"“G“6’VZEQ = _
Institute for the Visually Impaired, Children (Boys)

PESNAWAT ..ceecrermrsmmerccrssmensnssaessessassseessasssssassnnessnssansnnes Appeliant

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar. .

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

directed to grant/allow the appellant Health Allowance at the
ReEsstral 'rate of one running basic pay w.e.f 01-01-2012 with all back
>WY 6 Y™ penefits.

n’“ﬁﬂed’t@—dmy On acceptance of this appeal, respondents may kindly be

Respectfully Submitted:-

1. That the appellant was appointed as Braille Teacher (BPS-09)
in July 1993 and was later promoted as Senior Special
Education Teacher (BPS-17) dated 28-01-2006 and is serving
in the Special Education Institution and teaching/providing
special education/training to special children and since
appointment he has performed his duties with honesty and
full devotion with spotless service career.



N

2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so

far despite the lapse of the statutory period of ninety days.
(Copy of departmental appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay w.e.f 01-01-2012, is against the law, facts and principles
of justice on grounds inter-alia as follows:-

GROUND S:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same



point has been deiced by various foras, the appellant
such is also entitled to the same treatment.

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal. R
Dated:-20-06-2022 Appéllant’
Through S S 3
Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan
LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. %

ADVOCATE

AFFIDAVIT

I, Javid, Senior Special Education Teacher (BPS-17), Govt. Institute
for the Visually Impaired, Children (Boys) Peshawar, do hereby
solemnly affirm and declare on oath that the contents of this
Appeal are true and correct to the best of my knowledge and
belief and nothing has been concealed from this honorable

Tribunal. :
DEPONENT




‘ appcals are lhal the Prime meslcr of Pakistan appxovcd puymcnl ‘of | HI aluf“n

and the Fi mancc Division’ xssucd nouﬂcauon Wo. 2(13)R-2/20| 1-777
- 06. 02 2012 for grant of Health Allownncc, cqual to onc,bnsuc pa of

‘pay. and 1"0\\':mcu. in lZPS scheme, Health allowance had been pmd ((

e @

I, d:c I L(lc:.tl bcx vice Tribunal, Islnmabac

Appeals Na.565 1 573. 757 ta 793, 894 1o 918, 9]8 A, 919 0
943, 998 10! 045 HOS o 1179, 1224 o 1243, 1265 to 1325, 2327
1©.2350, 2352 10 23688&2368-A, 2369 o 24143, 2446 10'2484 &
2487 to 2501, ..nOb to 2520(R)CS{2016 with M Ps.

Nusrat Taliir and others -
\’L‘l'\'ll\'

Scerctary, C.I)H(.ll A(hlnlubh.ll-on & Developiuen( Division,
Sccxcl.u'v l'm.mc.c Division and AGPR, Islaimabad. - .

D.uc oflnshluuon : 04.04.2016, ctc. .
Datc of hcaring ¢ 17.07.2017
* Date of Judgment : 18.07.2017

e '
-Before: . Syed R.lfq'uc IHussain Shah, and- )
' o Sycd Muhammad H'umd Mcmbcrs.
. Present: Mr. Mulmmm.ld Anw.lr Mu;,hal Advocalc I'or the
\ appellants.
. "Syed* Zil-c-Husnain Kumx. Assistant Al rcy

‘General for the respondents with M/s Arshad Anjum,
Assistant Director, CA & DD, Naveed Akhlcr. Scction .
Qfficér, Finance Division, Azhar Nadecem A van.i :
Assistanl Accomnts” Officer and, Muh.unnmd Jabbar,
bu\mr /\udllm A(Jl’ll\ as D.Rs. <. -

LUDGMENT =

: " R |

" SYED nArlom- HUSSAIN SHAH Mrmm- R:- Wuh this Uud;_,lm.m,:"f.'
we shall decide the above uucd -appeals. The facts ;,wmg rise to lhc pr uuj:‘:i.

uted

Allowancc to the msmuuons prowdmg Health Scrvxccs in thc year .IOII,-';.,“;

running salary to the hcallh ‘personnel in the Cmploymcnl ol' Feq lcral

Government in BPS Sehcnu. w.i,f. 01.01.2012, in addition lo lhc cxis

conlcmpor‘mcs of the: appcllams in ‘othér Government. Hospllnla mclu
PIMS Federal, Gov(. l"ul) clmu.. CDA, ICT, Pakistan R.ulw.u's .md F u
Govcmmcn( Scrvncc.s llospn(.:l l«l.lmnbnd cte. but it was d .s(.on(muul 1

the prc..scnl appcll.mls vide impugned orders dalcd 08.08 2014 2[ 03.3 Ol' )

L AL ¥ ~, TN

iR ok"l{_‘. "-.‘\7 i

KL ﬁ...n‘:' e
o

S kzunai .
l'il..'-....m('

. C ’ .
./ud:-:m-mbln"l Co- ' ‘ \ .

i N T TN

im ity 'a.’a*aéz-w

e

.




a

-the foﬂowing maancer: - g

L ' . In e ligjxl of the

565 10 STUINCSI2016, et withy gy

X

and 25.()3.-201(-_-._ The. Scerchry, Capital 'AEInliniSh':f’."*n ‘& Development -

Division ((.'/\.&ll)-l)) vide lL'(Ii;l taied 06.08.20] 2 aflowwe. Meald, Allowance

T10 24 personnat of Dixccg(:q-;xlg-"ch’cr:nl al’ S'pucj::l e ‘on (GsL) wnd .

the AGPR, lsl:u'nabad_smrlud. paying the sn‘icl'AH'm\::mcc - hese personael -

with elfee lrom 01n: 2pa, Due o diseriminafive uctic: of Seerctury

CALDD ihe cmployces of DGSE started agitating the malter with him svho

© wide lefter rJ:n:ctl_lS.l?B.ZﬂlIi aloved Health Allowancee 1 all the employees

of I6 instiwitions of DGHE and wlicd education centles, cte. h_l view ol

-Services 1o the disabled and special children wig, cffect from 0].01._201_2

and the AGPR accordingly st p:ith; the said allowance 10 them, The

AGPR vide leuter dated 08.08.2014 infurmed (he Dircctor .Gc,:ncml;' DGsE.
“that Finanee Division had poy provided budget allocation for the ycar 201 4.

2015 for the said Allownm_:c_'. henee, the payment of sajd Allowance Le

stopped by submitting the computer changc’s_ lhi'dng_:h concerned DDQs,

but the CA&DD parked.the budget and later on nlio_catcd (hp s"."mu_i to _soi'nc
otticr organjzation. Being aggricved of stoppage of the said Allowanee vide
letter . dated 68;08.201’4. the  affecied cmpldy&s liled Wii Petitiog
No'.3,784/20M. 3-'(581'2(”-! ;m‘(,lA 100772014 whidi_wcru_disjmsc&[ of by th
l-lo.n"h'lt‘: Islamabad Figh Court, Iskunabad vide order dited 1 7v.()'-).2'v015 i

XXX TNy : Xk
above, the instan petition
alongwith the connecled petitions are converted into
representations deemed (0 be ‘pcndi’rlg‘bc(brc the learned

. Seeretary CADD. The learned Scerctary CADD “shall .

- afford “ap opportunity of hearing (o an  authorized

- ¥epresentative af (e petitioners -and, thercafter pass a

" speiking order, It is expeeted that the Sceretary shall,
inter alia, take into considcration: i

) the :l.’ﬁd}su'il dateed '.;6.3.2015 filed by the Sccxfcmry

Finance, during the p_(:_occddings belore this Court; !

s e . i T TR I

b) the e that in somg cases the HMeal)y Allowancc.
Was paid to the employecs by ke AGIR pursuant

v i dise approvn) given by g CADD:: T

€) The reqiest male by and oy behalr o the,
Pelitioners that in’ (he circumstances recovery of
‘the Health - Allowanee would causc immense
_. hazdship:; ang S .

d) The fact. that e pctitioners are criployces of:

AR QU Ty different departnients nd - endities wnder | ghe-

ATTESTHD e demricns and e he

N A SLS o -
. ‘ , =

. functions and (e services I:)cing rendered by them in prbviding}l-lcal(h‘

\

- Subscquently the Finance Division alocated budget for (e said Allowance = O
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"appropriate

l'é’f R -so,smf.'/:s(u)(:.\'/zuu..cuc.\vinl.M,.l-:;;

administrative control ul CADD and, therelore, the
Centitlement  or cligibitity  shall  be tuken into
cousideration in e light of status off cavh
department or enlity separately. -
In order to meet “the cnds of Juslu.\.. it would be
that. recovery of the Hcalth Allowance alrcady
paid 19°'thé cmployces is ‘recovered aficr.a speaking order liis
been passed by the Jearned Sccrcnry It is expected that the

_Scurcl‘ar\ CADD shall pass a speaking order prcfcrablv within -
- 90- d'\): .

’ N.\‘.\"

XXN - XXX

The Su.n.lm) CA&DD alier puu sing the rec ul(' uml al{Tording llu.‘ :

' pculloucra (now appellants) on
,21 03.2016 and _declarcd the CA&,DDb lclls.r dated

4oppouuquy of ht..lllll}_, o llu. .mllmu.n.d represcntatives ol - ll\c

14.03.2016- p.nsc.d the order dn(ul
13.03.2016

allowmg llc.\llh Allowanee {o the lJbbL uupluyw:, unl.nw('ul, .q,.un'.( '
the rules, voul ab initio and dirccted the: AGI’R lo rccovcx lhc. s.ud

S0
thc followmg prayer: - -;.‘

3.

,nppcllanls bcmg Federal govcrmm..nl Scrvants undcr Amclc ’40 of e
s .Constitution of the lslamxc chublxc of Pak:sl:m. 1973 and covered mdc 4
Scction 2 (b) of vaxl Scrvanls Act, 1973. ‘were entitled - to all pnl

allowances prc.ax.nbc.d by I ;.d‘.r.nl Gov;.mnuul for its uupluyt.u.. lv,‘
stated thnl ﬁu.mCuI dlrccuvq coulnmcd in Mlmslr)' ofl Finance
No.2(13)R-2/"Oll dntcd 06.02. 201" w.\s unambxgums and glearly:
stipulated ‘ldllll\Slhlhl)’ ol Health - Allowance 1o .1ll heal
cmplovmcnl of Federal C overnment in’ 3PS !s\.lu..m. bul

nulllu..llmn ) llw I m.mu.. Dwmun. the appellants were

. pocmlu\ua(., unfair,

* Allowance from their salancs in’ casy mslallmcnls. : o :

In lhns backdrop. lhc nppclhnls filed lhc mslunl .lppcﬂs with

“Il is, lhcrcfon., most respectfully pr-\ycd that the

l"appcilanl being- cntitled o Health - Allowance being |
covered under category of Health Personncl, the said [y
‘order  dated’ 21.03.2016 by respondent No.l Tmay |

therelore, be set aside and it be declared that the uction
of respandent ‘NoJ in withdrawing the suid ¢ sllowangn’
and recovery thereof [rom the -salarics of appcll.mls, is
malafide, |llcg.1l violative of principles of locus|
un_;usl unrcasonable, arbxtnr)'
fancilul and. L-ll)HCIOlI\ and that arc cntitled to réceive
the same,. from the date it -has: been . wnlhdrnwn and
sloppc.d lrom payment.” T A

I

'lhc lc.xrm.d counsul for the .xppcllanls argucd tha

th- pcrson
d..sp,uc thies!

dcpni\mcl
I8

.
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of cducation, training and rc.h'llnm.mnn nl‘ dn\.nhl-.d c.luldrcn aud persons

5 susi0sy ;(u)c'vzom clc. with M

said bcncﬁu In 'snp'po-l of hm u.rsmu the l\..lrncd t.ounst.l lor lhc
appclhms rcfcrrbd 2 the judgments of FST dated 05.10.2015. 11 01.20!6
18.05.2016 and 14.12.201¢ p‘l.\\cd in Appml No. 224(R)C$/""OH. 867 ln
S7’(R)C.S/"Ol 3, 170 10 II.\7 HISY o l”Sl(l\)LS/”Olb & 331

~05(R)CS/2016 ad praved for the same relief. The lt.nrncd coumd
w.huncml) nr[_-ucd that (he Fespondent-Finance Division was. blmvlm, hot -
and cold in the samc breath as. o the one h.md. it had adriitey the clmm ol'
the wpehizns in paia 6 o l.u.u PARIWise cointnents filed f ahe Han® olt.

Islamabay bhgh Court, lslnmnbad while, on the other Inud, llu.y du.llm.d

the samce claim vul(. nnlcr d.\lul 2l U3.2010. )¢ contengled that - the bcm.r t

withdrawg u'nlmcr.lll\'. in \mlnuon of i puncxplc of u.uuml Justice, The -
Jdearmed counsel for the appeltant tastly argued (hag uupugnul ordsre-wcré.
void ab- mmo. cm.xm-mm -iuclice and” Liaving no s.mcmy “of In\v 'ls

E uuhdmw.nl / stoppage or \.ul.uy umu;ulu.l ta pmn,slum.nl wlm.h could not

bt. awarded without .ndnplmr the due procesy ol Law. provided winder Ihu

(;uvumm.n( Servants (13 Hn.--.m.y il i .uphm.) l\ulu. 1973, L - i

.0 - ‘lhc .'lppC'lls were rc.swlccl by llu. rcspondutlc ll ,was. s(n(c
llml (hc said :lllownm'c \\.us x.u( admissible to the appellants as lhcy dld nj‘r
t

“fall untlcr the 'lc.uu'u.. ol hul.h peisonnel because heaity pcr.sonucl mea

“a pcrson who hcld a post in .xn institute or organization dchvcrmg scrwcc.:'- =
" in the hcallh sector and zncludcd in Sd:cduh.-l It was fur(hc.r submxucd tha{

(hc Hcallh Allowancc was nllowcd provxsxonallv Lo. thc appellants by the ; ' v
'AGPI\ on the -basis of- C/\DD Division's lc.ucr dated .06.08 2012 buy
. Subsequently (har Division mu a rcfcrcucc to the Finance vansnon lo  Scek
it concurrence for admissibﬁli,l? ot'.l-lc:nl(h Allowance whic) ;'dgx'c(tcil the|

Same on 14,03.2013 on-the grm_md_ that _(hcy were involved jn lhi: 'prt;ccss

witly :hs.nb:hlu,s and, hun:p, ~.nuld nol be dccl.lrcd as health pgr:onncl to|.

become entitley for the said .llluw.mcc. The CADD on 13.03 20!3 m its
commumc.mon to AGPR mmcwd sam.uon of the [ h.nllh Allow.mcc to

DGsE cmployccs “uhnu( cu..cprrcncc. of the l‘mnncc Dmsn.n .mcs' the

AGPR - made rrolemnnl paymeni o lhc appcllants. which was |
A "'

,suhsa.qucmly (lnmmumcd aficr: vcrlm..umn ol” uml.lcmum in . Trd'cr to

. Ty

prevent the misusc of" this nllnwancc by non-cnmlcd personnel It .;'was_'

submiticd h_\' lcspondcn No 2 that health .tllow:mcc \wns'gt_‘:mlcd vith' the :

".
Ps.

'J*'

- once pranted .'md acted opon lmd uc.m:d i vested righyt wlm.h couid nul bt. SRR

oy .‘;.’3:.4., -

[OOSR

e S B O Yyl




¢

53

* three Federal Government Hospxluls i.c. Pakist

: *health pt.rsonncl‘ lu et the

" was. granted to the hc.ll(h pt.rmnm.l in the employmient of Federal

chulauons Wing of the Financc Divisioi vide U.O. No.F° 2(13)1{-2/2012- -, YA

~ - that *héalyy personnel” -meant a pcrsons who held a Post in any institute or
- -‘organization dclwcrmb services in the health sector - and - included in

. authonty nor have been cngaged on contnct or on work charged bas:s.

- cxwl servants under section. 2 (b) ol llu. Cwal Servants Act, l.)73 and urc‘
' dchvcring scrvices to ‘the disabled chxldrcn / persons. The bcnct‘ cmr,cs /. ,

'27 .03 2012 the appellants. ; arc umucd o health nllow.lm.c In_puras-6 2 7

? P4 ’ 5  sa63 113_573(“1()CS/20l6. etc. with M.l_'s. ’ .
& ' ’ . '

a :umm.lry spt.cmcally moved for

.lpﬁrt)\'.xl ol the l’nmc Ministcr, lhmugh
an Institute of Medicul

and N.luon.ll lastitute of Rehs abilitation Mecdicine.

Scicuces, 1° G Polvclinic
we, I)cmg an

JIhe Ducctor.m. (:un.ml of Spccx.nl I.‘.dm..umn & Social Well;
d(..lll with - the. process of cduc.xlwn lrammg and

educalional bod)
and persons wilh chsnbxlmcs whxch was

n,hnblhlallon ofdxs.lhlg,d children
carried out by a mu.n--)rol‘csuon'xl tcam mcludmg teachers, pro[cssmnnls,
doulors. .xdnmu..u.nlun,. ministerial suppartive / ancillary stalt did nog
falr wxlhm lhc ambit of health orgamzauon and could not be declared as

said- allowance. The n.spun(lt.n( Nou.3 i,
_AGPR in its parawxs; comments subxmllcd that the identical Cascs litled Dy,
Farkh F. Lodhi, ete’ vs Sccrctnry Finance were still pcndm;, .bc(orc the

Hon ble Suprcmc Court of Paklslnn

S5 We heard the lcaméd counsel for tlic partics and perused the
record. : ' : ' -
6 'Hu. lu..lllh .u“uw.mcz.. cqual to onc basic pay orlunmng ml.lry

Govunmcnt. in BI'S .Suu.mc' wuh clteet from 01.01.2012, It w:x.\n quu -y
ddmissible 1o non-cll.ucﬂ cadres. In reply-1o o qucry raiscd b’y’AGPR vide
letter No. TM/Ib 64’CSHP/UP5/20H -12/186, dated  12.03, 2012 (hc o

172 dg(cd 27.03.2012 rumisheqd’ dd' inilion of thc health pcrsonm.l by sln(uu,

Schcdulc-l but did not include pcrson who was op dc.pulauon (o the

Y cdcral Govcmmcn( from any Provmcc or-other aulhoruy and wheo was on
contract, or on work charged b_nsi's‘_or who was paid from ponﬁngcﬁci,ési

Thcy arc also j5jot- being paid from contmg,u:cxos. On the contrary, lhcy are
nppcllants compriscd of Acadcmu. nnd Admmxslr’xuvc Cadrcs. Accordmg

to the defi inition fumlshcd by lhc I‘mancc ansnon vide their u.o. au.d $

.undcr Facts of parawisc Comments filed before the Hon'blc Islnn};lbad-l-rigln :
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o . i : . : . :
Court, Islamabad on h'ch.-ll' of Scerctary Finanee Dw:swn in Writ Petition

N'o.-1007-‘201.4. il was calcv'onc:lllv ndmmul that in April, 2014 anu')' ol
C.'\DD again submitied ng / l]O-. coulmmng a provision ol RS.IOO lllllll(m'

undcrslandmg .D.O.

xl was duu' of AGI
cnmlcmcm ¢ was pra
CADD & DC’SL. there
of -fespondents, Now-

been submnu.d by th

as HPA “for DGSE for financial year ”Olul IS hnwwu' DEA refused to _
-cndorsc. the NiIs 7 BOs and foru.rully deducted i amount o(‘ Rs.92,542 - -
million of "HPA, lcavm" Rs.7.458 million for thc petitioners (now

':\ppcllnm:;) i.c. 24 employces who bclougcd to medical prol‘cssxon and came . n
under the cmcna of cnmlcmcnl of HPA, as per DFA (t.ADD) . Av

letter dalcd 09.05.2014 \yas issucd by FA's

. Organization to AGPR for stoppage of HPA 1o non-cn&itlvcd" cmployces and

"R 1o take action on’ the said letter and " decide

ycd that the petition was an .ndnum\(muvu issuc wnh C

clore, Ilu. I m.mu. Division be | c.\c.ludul ﬁom the 'l'\l '

the i-m:mc-. vamnn h.u. come up with different

stad, Ity ot .|llmw.d m .lpprnb.llc and reprobate, No logical rcply has

© r«..s,)onduu\ for d'.,pnvmb the appollnnla of their -

lcfmmau. nghls. A Iarge number of employces of the I cderal (.mvuumcnl

similarly placed, arc gc((mg. the said .I(IV’m(nL'c Why, then, the .|pp¢.“nn(s

be deprived, js hot clear from what has been written in the cominents bufore -
“the Hon'ble Islamabad lch,h Lour( Islamabad and the FFederal Scrvice

Tnbunal “This scems to be dlscrunumtory treatment | oﬂcndmg Articlc 4 &

25 of the Consmmmn
appellants have bccn
amount’ \\luch is agal
Fon'ble Suprcmc Cou

of Islamic chubhc of Pakistan, 1973, Further, the |

dircéted by - “respondent No.1 to refund ihe paid
nst the principle of locus Pochitentiac bccausc the
rl ol Paklslnn has consxslcnuy held that the bcm.ﬂl

onée granted and acted upon crcalcd a vested right. wluch could not be

<<
wuhdrawn unilaterally, 'in \-xolnuon of mtural JUSHLL. Itis an csmbhshcd
laww that benefits received hy a cn'll \ch'm( cv:.n under c.rruucou:. oulu'

passed by the compclcnl authority wulhoul :my fault on “the p.lrl of uv:l

servant cnuld not be n.cuvc:cd cvcn il - lhc benelicial arder \v.ns

subscquently withdraw

PLD 1992 sC 207, chcc o this exient, the impugned orders are !notj

lcg'nlh' sutlamnblc and

=2 L we woul
' l‘nbunal in Appcals N

n or rculr c.(f ‘We are fortificd to take this vu.\\' m

" the light ‘of the Judgment of Hop' blc Suprcmc Court of ans(nn u.porlcd in’

hablctobcsclasndo ’ b ) - .

d hkc. to make | ,an cmphasis on the judgments of] the' ™

o. "24(R)CSIZOIS and 351 to 405(R)CSP016 daccd'f.
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-nnpux,nul ‘orders dated 21,03, 20106 .md 25. 03.2010 are sct aside mth'

o / T AL W 37.1(1{;!.-'5/'.'01(.; e, with M_.'l'::.
- .

05.10.2015 and 4. 12,2016 whergin- the _controversy lLl‘QUH[, m llcullh

“Allowance has .-lu..sdv been xuul\'cd \Vh«.n confxunud wuh the said Iact,

th respondents have failed lo dcm‘ the luct. As such, the, uclmn ol tl)c

. r\.spnndcnls .lppuus to be nmon.xsu.m in the light of the 'xlou.mc.nuom.d

judgments on necount of Amci- ox the Constitution whxch guaranlccs :

u]u.\l vights i equal pmlu.uon of law for cv«.ry cmccn To LIISUFC e
umfomm,\', rule of wnsuluu.y mual bc. applicd wwhile consxd«.rmg the case
Apes ot vide it juihunant i fhe .

ul e sppellioe, Ninee thie Honi'bile:

case reported as 1996 SCMR lle ‘has alrcady lu.ld that “rule. ol L.,ood
l,ow.rn.mu. desiandy thui the b-..n\.ﬁis ol the ;.ml decision be «.Mq..nd«.gl to
other |.1Vll \umnu also. who lll.l)’ nul lu. p.u'm.a lo llu. litigation, mslc.nd of!

x.ompclhng them to approach th 'lubpn.xl or any ‘other legal forum, Hcpcc' :

. the claim of the appcllams is rcq.nrcd to bc dccxdcd on the same analogy / '

: pnncnplc as framcd m !hc cascs of Dr. I‘arrukh Fiaz Lodhx and othcrs by thc

" Tribunal vndc usJudgmcnt daxcd 05 l() 2015, 11.01.2016 and 14.12. 201p

S. - Foregoing, m view and 1ollowmg the rule of consxstcncy. thc %

dm.cnon 10 the n.spondcms to c.onumu. the Health Allowarice uln.ndy
g.x.mu.d W the appellants sinee 2012, .md (o relund all dn.duc.uon m.xdc in”

\.umph.mu. \\nh the impugndid. uulu\ wuluu H pu'md of’ ung numlh lmm
the daie the u-||\' ul this Jllllj'llll.'lll N rey uvcul us their oflice, .\'mu. the main |

appels have § been accepled, ivlisc,: Petitions wre .zl.-o accepled,

o
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lul..-m.-uau

/
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o, - . B Jud;_:ml.‘ul y.- apply all thetitled .lpm,:lls mutats mutandis, ll
10. lhcn.shnu be no ordcr.x; to costs. . L.
n. Pnnics shall be informed. accordmgly - ’ ’
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! .supremc Court of ”“‘"Wuhammad A.!‘lf Ctu

e s s o

o IR P AL A

"(Kppeltate JLms muon) }

' MR. JUSTICE MIAN SAQIB NISAR, FLCJ
. Y MR. JUSTICE. UMAR ATA BANDIAL
L NR JUSTICTE TIAZ Vi A.ILSA.‘H :

-l u'nm the iu‘ynihu It kdlll 1.201-1 FORN noxmnmo 2018.'of. tho l‘adurnl ‘Bervice Trihunal,”
I NoasG5 w 873,767 ' 793,894-918 9[64\.919 +943998- 1005, 1005-A, 1000

. Appaal:

048;1208- t‘?ﬂ,lﬂiﬂ-l 3,1263:1335,3): bt .

i D R s
IIG
F‘edera.txm of Paklstan throudh Scu ctaxy Capxtal Admmnutrg\tnon
and Development- Dmalon, .

Islamahad ete.

P
.

Appe]l'mt(s)
(in all caaeu)
Vzm.svs .
‘ (in & 1631/2017)
(in C.A.163"'/ 17) .
{in C.A.1633/2Q17}+
" (in C.A.1634/2017) '
in C.A.1635/17)
(m C.A.1636/2017)
© (in C.A:1637/2017)

Nusrat Tehir ctc .
Miraj Gul etc. ) s
. Ejaz Ahmed and others
¢- Firdous Begum-ete.. ., ‘
Robina Qureshi etc, - = -
Muhammad Arshad etc, -
Shel}baz Akht&r Khalid ete.. ©
¥y geer. Ikmm ;:to

.t {ih €A 1639/2017)
L (i C.A1640/2017)

'i‘ammor Imran, Al Khan ete. (i o _
(i C.A 1641 /17)

" .. Mihemmad Jabbar Khan etc.”*
Shahid Iqbal ete. - “in C/A.1642/2017)
: . Mubammad Anwar ale, {in C.A.1643/2017)
S ‘Nalieed Kausar ete.- (it C.A, 1644/17]
" Igbal ur Rashid etc: (i C.A.1645/2C 71,
( * ‘Ghulam.Mustafa etg. {irg C.A, 1646/20 17y
. Mulchtar Ahmed etc, - (i a7/ 17) .
' 164&/2017) :

- {fin C.A
" {in C.A.1649/2017)
. (in'C.A.1650/17)

(m C.A.1651/2017)
(in C.A.1652/2017)
- (in C.A,1633/17) -

{in C.A.1634/2017}

(in C.A.1655/2017)

{in C.A,1656/17)

- {in C.A 1657 /2017)
© {in C.A.1658/2017)

o (in CLAL659/17)

T (in CA, 1660/2017) )
(in LA, 1661/2017)
{inC.A.1662/17) -

i (mC A.1663/2017)

+ (@nC A,1664/2017) )

. fin C.A1665/17) -

- Naccma*Bushm Mealik’ etc,

_‘ : Meena Asadiete.. . ..

Muhamimagd Qayyum etc.
’36%‘ STE D

Rubma Mahmood- Awan ete.
'Muhammad Khus shal Khan éte,
* Court Assaciate

Mussarat Bibi-ete.
Muhammad ‘Ghulam Durranii-ete. |
Mubammed, Mushmq ete.
Qan Muhammad Almés ete, |
‘Riaz Akhtar ete. :

- Syed Zamieer Hudcr szvx ete.
Liagat.Aliété. | .
"lnm’b“ Wascn:m. ‘Hussain cr.c.
Kha.lrd Pervez etg:”

Muhamma Nazir nyam etc. )
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-Case No.-
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FORM OF ORDER SHEET

S;.No.-’ Date of order -
| proceedings

1. | 24/06/2022

K\

| g -7

* | Chairman for prope

06" July, 2022 |

[rac2 < /2022
| AN 4

f.,O”r'der or other pl;oéée_d'i‘hg's with sig_natu.re of judge

o 3 -
A S .

The appeal’ i today by Mr. Fazal Shah Mohmad Advocate

may"be entered._. ‘{tutio‘n Register -ang put up‘ to the Worthy

REGISTRAR® o

- This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on . & 724 MNotices be issued to,'appellanf’

' and his counsel for the date fixed.

CHTAIRMAN - -

e

Counse‘é‘% 2 appellant present. -
“for th S S |
Let pre: : . \e issued to the respondents. To
-admission '

R

come up for ~linary hearihg _o'r} v16..08.202-_2"‘

&

before the S.B, - T Q

4 '(Kalim_ Arshadehan)
~ Chairman

., ( |
. - / .




Y

i

A
CourtA
"‘, eme Cov
1131

- mMuhammed Saleem ICunbcr ete.  ~{in€.A671/17).

" . Muhammad Anwar ur- Rahman etc. (in C:A.1679./2017)".

" Mohsin Tanvir etc.
. Jabbar Hussein’ etc;

. Muhenrmad Azccm-l(‘.han etc ]

© pMumtaz Khan ete.
© mrs. Rehana Ghafreu ete..

.. Shazia Bibi etc.

_ Azhar Mehmood etc.

\7/

(m .4 1555/2017)
s (in C.AL 1667/ 2017)
" (in C.AI166BY1T).

. (in C.A.1669/2017).

Mumtaz Hussain cto,
Manzoor Ahmed etc.

Syed Manzar Hussain Gardezr etc (in C.AX670/2017)

“{inC AAGTZ2017)
{inGA 1673/2017)
{in CA.1674/17)
{in C:A.1675/2017)
{in C.A.1676/2017)
(in C.A1677/17) .
{in C:A.1678/2017) -

Abid Hussain etc.
Nawabzada ctc.

Attaullah ete. .
Syed Nazir Hussain Shah et -
Muhammad Amir ete. S
Mrs. Mehmood Farzana

Rufi etc. - - . . (In C:p-1680717) -
+ - (in C.A168172017) -
(in-C.A.1682/2017)."
. {in C.A.1683/17) REARE
. - nCAI684/2017) T, e
Imran etc. .. - . [(inCA. 1685/2017). W
Zahid Mehmood etc. . {in CLA1686/17)
Zafeer Ahmed ete. - (in C:A,1687/2017)
Arslan Igbal etc. : (in'C.A1688/2017)
Mrs. Syeda Khatoon cte. . (in C.A:1689/17).
Wiss Zubaida Khatoon ete, {in C.A. 1690/ 2017¥ o
Mrs, Farida Rqﬁ ete. (in. C.A. T6IL/201

Badar Munir Badar etc {in C.A1692/]
(tne:a, 1693/2017)
(in C:A. 1694;/2Q17). ..

aAxad Khan etc.

Muhammad Daud ctc ’

-Shafiq ete. . B - {in C.A.1695/17) -
Javaid Rauf ete. K : " {in C.A:1656, 2017) :
" . Ch. Amjad Ali etc: . , . (nCA 37
Liaqat Ali etc. = - L oinG A 16G8F17). - S
Akltar etc. L. .1 (inC.A, 1699/2017} e

" Mrs. Sahlcha Nasreen et
* Miss Shezia Nazir etc. C

. ey l:TESTED

\
loculﬁ
1L olPa
am

‘Miss Shazia Bibiete. - ’

" (in C.A.1700/2017)

Shaukat Jan-eté, .
) {in C. A 1701/17)

Abdul Karim ete.
Mubarik Ali:Sacti-eto.. .-
Mrs. Safia Kalbero ete, © .

(m,C A. 1705/2017)..
;o (nC A 1706/2017)
“(in C.A.T707Y17).
“im C.A. 170 /2017)
(in C.A..1709/ 2017)
. <(m C. A, 7

Abdul Raghid Shah etc.
Mumtaz Gill ete. |
mMuhammad Farhan ctc. .
aAlludin etc.

M. Sohail Khan ete.
Syeda Sadaf Ali etc.,

M. Anwar etc. . . -
. Miss Shahida Parvegn’ etc
Mrs. Shamim Abid ete. ., .
Mra. Rahat Sultana ete. ¥ i CA TS/ 2P E
KSR Magsood ete. . o . A(DCALTIBAT).
Mrs, Sumira Yasmken ' B (m C.AL 1717;201-‘_7 -

Shahid M. Khamétt.

wrs. Rukh-e-ﬁ&fze.l ctc.
M. Amir etc. Gt !
Mrs. Sumera AziZ ptc.-

fa-

" 4720
‘ *(in C:AIT21L
(in C.A.1722

ez
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_ asif Ah snd others: .
. Wajid Bashir.ete. Yoy
Mra, Saming Zafar.etes, v

P

" onfulammed Buklish othets

‘v Mrs. Qamar Zahra'etc.
- -8habbir Nawaz stesnn S
> Zulfigar Abmed otfierd |’ AP
Mrs. Raghda Jabéen et
Mrs. Ngjma Khantim: etc. -

" . \re. Mah-e:Noz lerar & othérs = -

Lo
.
Ty

. -Zuhaida Khanum €tc.
Vire. Shabana Latif-ete.
Mrs. zhhi.da.Naheeﬂ etc.
Miss Lala

" Mrs. Rghcela.l\mbmcn‘,-.:tc., :
.Mrg. Sheams un Nisa and.
Ms. Farzana Maspod ‘eic;.
_Mrs. Kanecz Rubab:etc. .
| Ms. Raheela Haider-dnd others
L. Mrs, Asio Bashid ete. -
“ wirs, Tayyaba Qaiser.ete..

n

“Mis. Neureen ‘jqbel and others:

.» Mrs. Shiahbana Ka
. ."l‘-ahh:aYassmbm' Aya.ete. -
- Tauqee»r-Ahméd

© Inayat Ullah ete,
‘Muhammad ;

Gyed Asif Hiissain Shah etc..
Parveen Akhtar-ete. - ‘

o .Muhammaa%uea,f.ew;gt

- Nasreen Anjum Aya:etc.
Muliemmad Ishaq ete -
- webar Mahriood; te. -, L
... Abdul Ghaféorete.. . N
v M\'J.hammac,ksaymad'{etc. o

" Muhammad Saleem-Khan etc,

. GulShad gte..~
Josheph Raflg etc.: -
. 'SYedn‘Sa‘da‘l,‘;}Ali‘fﬂg.A e

. Mrs, Mchnaz Ajmal ete.
T Jdved Igbal ete. - ;
‘Mrs: Rigwana Shaliid -etc.

sMubammad Ajmal-etc.. - .

. Iqtides Hussain® €té. - -
- Tahir Mehmood ete.
gD Adman Baparéte. .
Sy Pervaiz Nadeem gtc.
<t pusif Younas™ €ic: L
. Muhammed Younasd etc.

G0 ihammad-Aslam €te.
. ' ghoukst Mashidets.
e Me! Yq’sﬂﬁn’l‘_eﬁi:n.ﬂtc.
L M\j;hgmmad'Adlam-'etc, L
s Rubine Anjun ete.
N . .

C O, .

de h Qurahl etc. - IR
L G CALTITAT) Coe e
t‘hc'-fﬂ o L

Qear et - -
and dthers -

1drees Qamar ete,

" inCA.

i (i C.AL766/201T)
¥ (in.CALTET(LT) '

(in C.A.1723-]201'l) .
(in C.A.1724/2017)
(in C.A.1728/17) -
(in.c..{\.w'ze/tzom
tin C.AL727/2017) .
i C.A._172'8/ b4 I
Cn C.A.1726/2017)
fin C.A.1730/2017)
A (m;C.A.1731/17)‘
(in'C:A.1732/20 17).
*lin C.A.1733/2017)
{in 0.A.1734[17)
(in C.A, 1735/2017)
{in C.A.1736/20 17)

" {in.C.A.1738/2017)F

{in C.A1740/17) . LT .
-{in C.A.1741/2017) I . e
; (’13(?..1\._1.742’/2017) . : .

in C.A.1743/17)

(in C.A. 1744/2017)

(in C.A.1745742017)

(in C.A.1746/ 17} -
(mc.g.;w‘w/zow) L ‘
. fin C.A.1748/2017) o
(in C.A.1749/.17) ' B
, in-C.AL17S50/2017)
' f._(in'c.ﬁ..1751/20'17) o

(in C.AL752/17)

- in ©.8.1753/2017).

{in CiA. 17542017
“fin C.ALTS5/ 17

{in C.A,1756/2017)

(m-c-.p...1757~/2017)

i C.AL758/17)
(. (i C.A.1759/2017)
 in C.A,1760/2017}

{in CALTEL/LT) -
176220070
1763/2017F .
176417} - - o .t
1765/2017) - '

., |in C.A.
i €A
o (n CuA

i CAL768/2017)
- (n C.A.1769/2017}
{in CALTTOLLTY .
(in C.A1771/2017)
in C.A.1772/2017) .
{in C.AL773/37)
{ini C.A.1774/2017)
@n C.A.1775/2017)
{in C.AAT76/17)
¢n Car 177712017
Lin- (LA 17782017}
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‘Waris Malilc etc.

Ms. Nazming etc.. ...~

© Mes: Tasneem Fatfina etc;
Muharn:rmd Naveed Arif Khan -

etc,

Miss Maz Tahir etc

" Sycd Sulten Shah etc.-, .

Mrs. Shagufta Bibi
[Chawar Idrees ete.
trs. Naila Iqbal ete.
Amjad Badshah ete.

lmran Anwar etc.-
Amjad.Sohail ete.

- Asif mashid ete, )
- Mrs. Nuerat Dastagir ete. .

Mukhtar Ahmed etc. -
Busharat Masih ete, .-

Al Rehmian ete!

Munir Ahmed ete,
Muhammad Zardad ete.
Syed Ashtal Ali etc. .

mrs.-Kausar Ayub etc

‘Malile Waheed Shahzad etc,
. Ashiraf Mashid ete. :

mMuhammad Ajnial-ete;
mrs. Shaista Manaszir etc.
Mumtaz Husseir ete.
™rs, Saima Noreen ete.
Razzaq Ahmeed ete!
vuhammad Ayub ete.

. Bjaz Ahmed etc.. : .
Shah Muhammad Afzal. etc.
 Mmubammed Javed ete.,

.. . Mulammad Asif ete.

. Muhamrmad Kha.lxq ete. -
-Wufisa Hanif etc.

Qari Zahid Mehmoo& ‘ot

. Asif-Amin ete.

Mrs. veronica ete. o
Qari Muhammad Siddique ete.

Syeda Saima Nasir ete. -

- Mrs, Huma Wageem €tc: -

Waheed ur Rehinan ete.

“Ms. Saima Parveen étc, -
Ghulam Rasool 'and others
Tariq Khan etc.: '
Muzaffar Huqsmn Rathore ﬁtc
Ms.-Shahana Bhahid- eto. -
Muharamad Khan-ete,
Basharat Ali ete.

srterdnm Sourt of P.l\lsunM Tanveer ote.

isi: muund

Shabbir Ahmed ete. -
Mro. Shaminy Alchtar ete.
Tanveer Abmed ete,

" S.M. Siraj etc.

Zahid Mchmood ete.
Mrs. Nadia Noreen etc. -

1_ '.;v:' '.A‘ "H
lim CA1TBOJ201TY. . /S
. (mCA.1781/2017) :

PR O

“fin CLASTT90£20

“(in C.A.1809/17%) -

"fin G.A.1B1172017)

: lim CILIBLS/1T),:
in C.A. 18367201

S i CA182212017}'_
© - (in C.A1823/17) -
. (in C.A.1824/2017)

T in C.A.I8R9/1T)

. (A C.ATTE2/17). ;‘:f-" '
(in C.A.178342017)--.

{in C.A.1784/2017) -

© (i C.A178571F 07 L
(i C.A1786/20 17}

fin C.A.1787/2017) -
{in C.A.1788/17}
(i C.A.178972017)

{in C:A1791/17)!

“{in C.A.1792/2017) |

(in C.A.1793/20i7)

(in C.A.1794/17) .

{in C.A.1795/2017) -

{in C.A.1796/2017) " .
(in C.ALTO7/ITY - 5 .
in C.A.1798/2017) . * .=

. l{in C.A¥799/2017)

{in C.A.1800/17) "

. in C.A.1801/2017) .

fin C.A.1802/2017)

C inC.ALBO3/LH o

{in C.A. 1504/2017;
{in C.A.1805/2017} -

. {in C.A.1806717)

{in C.A.1807/2017}
{in C.A.1808/2017).

(in. C.A 18!0/2@17)

{in C.A.1812/17)
1in C.A.1813/2017)
in C,A.1814/2017)

(in C.A.1817/2017) -
{in C.A.1818/17) " |, .
{ini C.A.1819/2017)
(in' C.A.T820/2017).
(in C.A.1821/17) -

(in C.A, 8'75/2017) .
fin C.A. 1826/
{in C,A: 1827/2d‘17)
{in CA. 1828/2@17)

(in C.A.1830/201%] -

- finC, A.18JJ./2017)
*lin C.A.1839/17) -
<+ {in CA. 1833/2017)
o .. lin CANE34/2017-
. (inC.A:1835/17} -
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-~ Ghahzad Nasir etc.
Miss Rubina: Ageel etc .
Irfan Ahmed etc. )
Kausar Afza etc,. . - -
Atif Rashid etc: o
Mat. Shamim Akhtar ete, -
Babar Mchmoo‘d ez, .
‘Thaan Ahrned ° etc, .

. - ' Noureen Kuzmietc, . : "’
S . Sajid Masih ete,
: s Mrs. Uzma Khatoon'ete,

. E . Abdual Manan eté..
ot o ‘Harcon Rasheed ¢
o Sgjid Mehmood: ctc

| B . -chshanurRehmanctc

Muhammad Sa.leh ete..

- Said Rehman ete, .

. Muhammaead Aahraf etc
Guftar Abmed ete. ... -
Shahid Reufeté,- -7 -
Farrukh Sglccm.cpd;" :

N S . -+ Muhammad Irfan cte.

S ' Muhammad. Iqbal etg. -

3 B SRR Zia- Ullah Asad etc. - - *

if ot ... Falahat 8hahid ete..

Co S Mrs. Asghari Bano etc.

A ] o * Zia Alzal ete. '
: Muhammad Rafagatiote.

- Raflg Masih ete., :

, . S Javed igbal ete,”” | RN
“o 7.7 Mubammad Yameen. etc.

L _ . Mst. Ishrat Masood- stc.
o . 7 Zalar lgbal Bajwa etc,
. ’ . "Khalil Ahmad Bajwa etc
¢ Alam Zeb ete, -
. . Muhammad lgbal e.c. o
"7 Tanveér Bawariéte.
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Muhammad. Fand ete.
. Chan Mehmood Sajjad etc.
Nisar Ahumied” ete.

Ui Aslum'Shahzad ete.

Pl . T . - Shaulat Ali ete.
N LR i Nisar Ali - ete, -;‘-

- : . Muhammad-Asff- etc
Arif Mehmood ete. ‘
“Syed Rizwan Ahited etc.
Muhammad:Aslara etc..
Mazhar lqbal’ Kiyam ete.

soclalo
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(. ete T _ (1nCA811/2016 : DR
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..Respondents(s)

TR

TR ST B

Forthe Appellant( ) Mr Sajid Ilyas Bhatti, DAG - _ R ¢
(in all cases] : ‘Syed Rifagat Hussain Shah, AOR - o L
. o Ms. Saadia Kanwal, 5.0 Fin. L : - [ ;

Mr. Abid Hussain Channa, S.0 Fin.
- Mr. Sajid Javed, Asstt. Legal Fin. i
Mr. Abdul Raz7aq, AAO MEG : i ‘
Rawalpmdl : , i)
B For the Respo'nderit('s)’ In person ; i
For the Respondent(s) Mr Muhammad llyas Lodh1 ASC l’ i
(o C.A216/18] _ ..Mallk Itaat Hussain Awan,A 5C A
Amicus Curiae: Mr. Muhammad Makhdoom Ah : ‘
' ' Khan, Sr. ASC T il
' ‘Mr. Sikandar Bashir Mohmand ASC ; :
" Date of Hearing = . 17.0_1.2018. SR
' o i ]
 JUDGMENT o
. UMAR ATA BANDIAL J.— By leave of this Cou1t ‘jl :
¥ i
granted on 23 02. 2016, 0142016 and 12. 12 2017 in the S
K several connected appealf* before us, the appellant Federal
Government challenges the Judgments dehvered on. common'
questlons of fact and law by the 1earned Federal ‘Service Tr1buqal £
-on 05 lO 2015, 11. Ol 2016 and 18.07. 20)7 The Judgments e
. : 1mpugned in the connected appeals declare ‘the respondenb _ i
“,, T cmployees of dlfferent 1nst1tut10ns functlomng under the

' Dlrcctorate General of Spec1al Educatton (“DGSE”) to be €I’ltltl€d~.

to payment of Health Allowa_nce granted by the Federal

| Government vide . its Ofﬁce Memoranda dated 04 02. 2012 and
- 06.2.20 12. These Memora_nda are 1ssued by the Fmance D1v1s1on :
: | (Regulatxons ng) Govemment of Paklstan pursuant to

approval granted by. the Pr1me MlIllStCI‘ under the . Rules “of

A'Business, 1973 It would be useful to reproduce the two
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'mgmora_rida containing the terms and conditions for the grant of

S

“"";LL

Health .Allbw_ance to eligiblépefsons:

. *Government of Pakistan i . i
’ Finance Division - C .o S ) :
- . {Regulations Wing) . . ~ : : Co
- F.N0.2(13)R-2/2011 .. . Islamabad, the Q4% Feb,2012

_ OFFICE MEMORANDUM -

Subject: ' GRANT OF ADHOCALLOWANCE EQUALTO . - . . . . S B
" ' ONE BASIC PAY AT THE INITIAL.OF THE ° . - B

- SCALE TQ THE HEALTH PERSONNEL IN 3PS E ' - :

SCHEME. = ... ... . L

Y o B Tt

: . The undersigned ‘is directed to say that the O .. o
Ordinance No.VI of 2011 that sanctioned the Career Structure for . L i ;
- - - ’Health Personnél Scheme (CSHP) has lapsed on 26.12.2011. oo -
e " Accordingly, CSHP is no longer in the field and all health personnel - = T : i
have consequently reverted to the BPS scheme. n order to . . 4 ) I i
compensate health personnel for the loss of benefits sought under . . : - 1
CSHP while preserving their status as Civil Servants, it Has been
decided by the Federal Government to grant'adhoc allowance equal .
~ to one basic pdy at the initial of the scale to the health personnel
in' the .employment of Federal Government, in- BPS scheme, with
- ‘effect from. 1%t January, 2012. This will be in additioni to their
. existing pay/aflowances in BPS Scheme. ' PR

R

RS ISR L

2. v This Division’s 'OM' No.2{13)R-2/2011-698 dated 1'7th
Nov_embeg 2011 may be treated as yvithdx'awqu.é.’fr 261 12,2011.

. Sd/" ' . B . : . ‘ ¥
R . o S . o (M. Munir Sadiq} : R
) ‘ ) o ' Deputy Secretary (R-I)’.’

dedede,

o |
“Government of Pakistan. . i

. Finance Division o e . : } :
(Regulations Wing) . . ' ’ f
F.No.2(13)R-2/2011-777° - Islamabad, the 06t February,201i2 ° i
. : i

OFFICE MEMORANDUM

Subject: ~ GRANT OF ADHOC ALLOWANCE EQUAL TO ONE ' :
-~ . 'BASIC PAY OF RUNNING SALARY TO THE HEALTH | oo , =
. PERSONNEL [N BPS SCHEME. . - . ,

“In continuation. of Finance " Division’s O.M.
No.F.2(13)R-2/2011, dated 4,2.2012, it has been dccided by the -
Federal Government fo grant benefit of one basic pay of running .
salary as:Health Allowance to the. health personnel in the
employment of Federal Governiment, in BPS scheme, with effect

“from 1st January, 2012. This will be in addition to their existing )
allowances in BPS Scheme. Also grant of stipend amounting to L
‘Rs.50,000 per month to the postgraduate residents and Rs.24,000 . ]

" per month for House: .Oﬂic':crs respectively w.e.f. 1.7.2011 will . i ) ye

[y

con;'mu;:. . . ' ) . e l
. sd/- '
(Manzoor Ali Khan} ’
Sr. Joint Secretary (Regulations)’.
'(émph&sls supplied). " i
2. .Learned Deputy Attorney General has contended -

thdt the Health Allowance g_rénted by the che;al’Govca_l‘nméﬁt is
available to health lpefson'nc::l in the employment of the F ederd .

/ © Government in.the BPS schéﬁe at th.ree.,hospi_tals ‘established in

RS
"?_- -

.. Sehics
" Gupre
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I

(“PIMS”), Federal Government Polyclunc (“FGP”) and Natmnal

_ Inst1tut1on of Rehabﬂltanon Med1cmes (“NIRM”) The employees

2011 (“Ordlnance”) lapsed on 26 1. 201 l The Health Allowance'r '

was accordmgly granted by the. Federal Government asa form of

04 2.2012 and 0622012 reproduced above that the Health'

fAllowance - is granted' to “health personnel” However, the

-at these hosp1tals do not have a career structure in place after ‘

: ..the Career Structule for Health Personnel Scheme OrdmanCe,'.'

'compensa‘uon It 1s clear from the two memoranda dated o

composmon of the. category of employees l_hat are ehglble for the' . .

1 oenef t has not been prov1ded therein. The respondents Who are

- several hundred in number are unrepresented by counsel In"- -

view of the fact that a large number of employees are affected by:' o

the 1nstant controversy, the Court has sought ass1stance from . _5 ‘

M1 Muhammad Makhdoom Ali Kha.n, Sr ASC and Mr S1kandar'

Bashir Mohmand, -ASC as ~amicus curiaé, in the mattel.

Mr. Sikandar Bashir Mohmand, ASC made ab,l'e submissions '

before the Court that highlighted ,'irnportant facts and

documents. on record which simplified the- controversy

appr ec1ably

'3; L. It transplres that an Ofﬁce Memorandum dated

27 03 2012 by the Fmance D1v1s1on (Regula’aons Wing}-. clarlﬁes

that the term "health personnel” used 1n the “above mentwnedf'

memoranda bears the meanmg glven to- that expressxon 1n,l

ScCLlon 2(b) of the 01d1nance ’l‘h1s def1mt10n refers to the.-'_

' service prov1ders who quahfy as health personnel A perusal of

Schedule-I shows that -five .categones .of : servlce prov1ders are |

' -contents of ScheduleI to the Ordmance Whlch specxﬁes the .

o sy
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_ Islamabad namely, Paklstan Institute of Med1cal 801ences
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(‘lassﬂled as health personnel namely Doctors, Alhed Nurses,

Paramedlcs and Support The sermces spe01f1ed under thev-
categones of Paramechcs and Support mclude TeacherS»

' Auorovzsual Operators, Techn1c1ans, leranans, ete.

.4', " The administrative .l\flinistry ~for | the health

" institutions of ‘the »Federal _Govemment-' at Islamabad"is the

Ministry of Capital Administration and Development Division ’

' (“CADD”) ls an 'admitted fact that vide order Adated

13. 03 2013 the Mm1stry of CADD granted the Health Allowance

o centers/ 1nst1tut10ns 1nclud1ng Nahonal Trust for ‘the D1sabled

' to the employees of the DGSE and its allied - spec1al educahon. ‘

(“NTD”) and the Na’tmnal Counc1l- for Rehabﬂltahon__ of Dlsabled )

'_ Persons (“NCRDP”] <'The ' respondents .were thereby-

27.10. 2014 when the Fmance D1v1s1on mformed the Accounta.nt

quahﬁecl to receive the -H'ealtn‘ Allowance. The AGPR

-correspondingly instricted the'DGQE “to stop payment of the

said allowance to: 1ts employees as 1o budget allocatmn for the

said emolument had been made in the f1nanc1al year 20 14- 15

: acknowledged as benef1c1ar1es of the said grant and were pa.ld '

.the Health Allowance w1th effect from 0ol 12012 unul.~

' General Pakistan Revenue-»(“AGPR”) that on’ly health‘ personnel' '

Ny Workmg in Federal Government hosp1tals and cl1n1cs were .

5.  The dlscontlnuatmn of their Health Allowance was.

taken- to the Islamabad High Court by some of tbe respondents 3

V1de order‘ dated 17. 9.2015 the learn'ed ngh Court referred the

the Health Allowance from the affected employees of DGSE and

'd1spute to the Secretary CADD for passmg a speakmg order‘

| thereon, and till then restramed recovery of past payments of -

alhed centers. The Secretary CADD heard the parhes and by

Senicr ('
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_ respor’idents to receiye.the 'sald:alloylzance'. The pr'incipal gr.oun_d" '
of h1s dec1s1on is that employees of the DGoE were engaged in

the process of educahon trammg and rehablhtatmn of d1sabled :
,-'_chﬂdren and therefore did not fall Wlthm the amblt of a health
: orgamzatmn The respondents successfully challenged the said

order before the learned Federal Serv1ce Tnbunal Wthh has,;p "
inter alla by the 1mpugned Judgment dated 18 07 2017 declared’: -
-’that the respondents are enutled to- 1he grant of Health |

Allowance.

6. : Learned Deputy .'Attomey General...vhas 'contencled .

that after the. lapse of the Ordmance that had prov1ded a career

structure for the doct01s, nurses and paramedlcs Workmg in

_ PIMS, FGP and NIRM the I—Iealth Allowance was granted by the . _' 3

~

Federal Government ' as compensatton to the sald healthf_'
jpersonnel He Was however unable to. show 'anv‘, 1 -
contemporaneous dJrectlon issued by the M1mstry of CADD or -
the thstry of Fma_nce that restrlcth the grant of the Health
‘- Allowande to’ the claimed employees of the three hosp1tals
spec1ﬁed by h1m As already noted above, the deﬁmhon of health‘ . '
. personnel prov1ded in the Mmlstry of Fmance .Offlce' '
‘Memorandum dated 27 3 2012 is- W1de in scope and therefore.
| unhelpful to his plea N |
,7-. We have exammed the ‘deﬁnition"'.ot-. ‘;health o

4 personnel” adopted by saud memorandum dated 27 3 2012 from ;

Sectlon 2(b) of the Ordmance Wthh is to the followmg effect

- *b) ”health personnel” means a person who holds a post it any
" institute or orgamzaﬁon delxvermg services in the health
sector and included i.nlschedule'-.l, but does not include: -

" i) -2 person who s on deputation' to the Federal )

"~ Government from any Province or other authority; -

order dated- 21.3.2016 rejected the. entitlement of the..
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11} a.person who is employed on conftract, or on. work L S /

chal ged ‘basis or who is p.nd from contmgencxes .

8. SRR (B noted that the foregomg deﬁmtlon of health )

' personnel covers persons holding posts in any mstﬁ:ute or
‘ organlzatlon who are delive n.ng serv1r'es in the health sector that

are 1ncluded in Schedulel to the Ordmance Learned Deputy

Attorney General was’ unable to d1st1ngu1sh the respondents

who are employees of the DGSE and alhed mstltutlons / centers o
-NCRDP and NTD “from the paramedlc and support staff-—'
posmons that quahfy as health personnel accordmg o -

'Schcdule—l to the Ordmance It is not demed by the appellant,' .

that educatlon training and rehab1htat10n of d1sabled person"

are servmes prov1ded in the health sector These serv1ces fall '
w1th1n the terms of Schedulel to the Ordmanre and therefore .

, _the prowders thereof qualify as health personnel.

9, Accordmgly, not only do the respondents fall W1th1ni'

the category of persons who are, in terrns of Finance Division

‘ Memoranda dated 06.2. 2012 and 27 3:20 12 ehgxble for grant of

-~ In this respect the. aforementioned lett'e'r dated 13.3.20.13 issued

. Secretary Finance, Government of Paklstan filed - in - the"' .

: Islamabad ngh Court pursuant to that Court’s order dated'

' _- 1ecords that the proposal approved by the ane Muuster v1de ‘

(1dent1ﬁed by the learned DAG) For that reason the Flnance :

tlie Health Allowance but -their entltlement has m fact been "

: adrmtted by both the Mlmstry of CADD and Mlmstry of Fmance

by. the M1n1stry of CADD is. referred Also the afﬁdav1t of the

: 20 3. 2015 passed in, Wnt Pet1t10n No 4007 of 20 14, specxﬁcally

Summary dated 25. l 2012 did not restrlct admrss1b1‘1ty of the.

. Health Allowance to the personnel of the three hospltals.
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‘ Dms1on Memoranda dated 04 2 2012 and 6. 2 2012 made the

g allowance avallable to all health personnel employed by the

- Federal Government 1n the BPS Scheme

10. S , As a result the sald a.llovVanceiwas pald to the
health personnel of the DGSE and 1ts alhed 1nst1tut1c>ns until -
27.10. 2014 When the Fmance DlVlSlOI’l mstmcted the AGPR to -
..'i.conﬁne the grant of the allowance to employees of Federal ’ 4;

: 'Government hosp1tals and chmcs Th1s 1nstruct10n represents

merely a change of . opmlon Wthh is not occas1oned by an.

amendment in the terms of ehg1b1hty for the Health Allowance

) Therefore as the Memoranda dated 04. 2 2012 06 2. 2012 and
27 3. 20 12 1ssued by the Fmance D1v151on, Government of 5
Paklstan stﬂl hold ‘the ﬁeld in the1r ongmal temls there 1s no

| mcr1t in the obJectLon by the learned DAG to the entnlement of .

:v the respondents to clalm and receive the Health Allowance |

11 , | As a secondary and also tenuous argument learned._.’

. Deputy Attorney General contended that the Health A.Ilowance is

g1anted under executlve fiat . Wlthout any statutory backmg R

A ,therefore the. same can be withdrawn by the Federal Governr_ne_nt o

at any time l.;l‘hat is clearly a ﬁawed contention. It is adrnitted o
| that grant of: the Health Allowance and the terms of ehg1b1l1ty to
~ receive the same were determmed by the competent authonty,.f_ L
‘ Mmlstry of Flnance in accordance w1th Rules of Busmess of the
. Federal Government The or1g1na1 terms of the said lanul grant
: still hold the ﬁeld These were acted upon a_nd payment of the
Health Allowance to the respondents has conterred a vested o
'- nght upon. them In such cn*cumstances, the executwe is barred-

‘ by the rule of locus poemtentzae from umlaterally resc1nd1ng and _.

retnevmg the beneﬁt avalled by 1ts rec1p1ents Reference is. made
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.Muhammad Hlmayatullah Farukh1 (PLD' 1969 SC 407)- and .

,and NTD to receLve the "Health . Allowance is afﬁrmed.

IR Wawammm TR 4 i’ ,é‘,&/‘/
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to. Pakistan through the Secretary, mestg of Fmance vs. .

The. Engmeer -in- Ch1ef Branch VS, Jalaluddm (PLD '1992 SC‘ 4

. 207). Therefore w1thout a cha.nge of the terms of eligibility lfor
A the Health Allowance eveni. the prospectwe exclusmn of the' '

- ‘1(=spondents from recelpt of the beneﬁt shall consutute arb1trary

. and unlawful ac‘aon

12, . In the c1rc‘u'_nlstances-,-_ we do. not find .any error or

defect m the irhpugned judgments of the learned Federal Service, -

A-Tr1bunal dated  05.10. 2015, 11.1.2016 - and 8. 7-2017-..

‘(‘onsequently, these appeals are dlsrmssed and the entltlement

of employees of the DGSE alhed mst1tut1ons/ centers NCRDP .

. Sd/-r ﬂlzan Saqzb Nwal CJ N | '

Sd/ - Urnar Ata Bandzal g
. Sd/- l{az ul Ahsan, g .

t apnroVed for reporting.
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT AND ADMN: DEPARTMENT
( CABINET WING )
_ No.SOC{E&AD)9-24/2019
Dated Peshawar the 28 October , 2019.

’_[',he. Secretary to Govt. of Khyber Pakhtunkhwa
Zakat, Ushr, Social Wellare, Special Education & Woemen
Lepartment. '

SUBJECT: DECISION OF THE MEETING OF MOWNC&L,W '

DATED 22.10.2019.

Dear Sie! :

. | am directed to forward herewith the following decision af the
x;ncgt.&ng qf Provinecial Cabinet held on n7.10.2019 under the chairmanship of
Chiel Minister, Khyber Pakhtunkhwa for implementation. '

| AGENDA ITEM NO. 16 i : ——
ORAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL

P OCATION WP .NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER s
 PAKHTUNKHWA ‘ | , B

! Decision of the Cabinet:
! .

. _ The Cabinet approved Health Allowance to the devolved emptoyeeé of
| Special Educatian Ingtitutions at the rate of one running basic pay.

‘ implementing Departmeht: Zakat, Ushr, Social Welfare, Special Education &
R ' Women Empowerment 0.
pJ | am to request that an implementation report of the Cabinet .

decision as required under Rule 25 (2) of the Khyber Pakhtunkhwa Government .
Rules of Business, 1985 may kindly be furnished on top priority basis Lo the

Cabinert Section, Administration Department. .
L4 . =

Yours faitfiiully

/s,f\ Y

g ' ( MAD)

SECTION OFFICER (CABINET)

ENDST.NO. & DATE EVEN.
Copy to:-
.8 to Secretary Administration Deparunent,
. PA to Additional Secretary {Cabinet) Administration Department.

PA to Deputy Secretary (Cahinet) Administration
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’J)
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA |
FINANCE DEPARTMENT "

NOTIFICATION

No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil
Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. The above said allowance will be admissible only to the employees of

Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"
Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

Endst: No. & Date Even.

' Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.
Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar
Secretary to Social Welfare, Social education & Women Empowerment
Deptt. S o

Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa
. 'PA to Additional Secretary (Regulations) Finance Department
-10.Master File
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Section Officer
Finance Department (SR-Il)
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‘ BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN
. EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR. .36

Subject THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWA

Respectfully Submitted:-

That | am serving under your kind control in the Special Education Institution and
teaching/providing Special Education services/training to Special Children. It is
pertinent to mention that after eighteenth Constitutional amendment the employees
of Directorate General Special Education of the Federal Govt: Department, have been
transfer/devolved to the Provincial Govt:, Special Education and such devolved
employees though serving under the same department of the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equal to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its judgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet on 22-10-2019 and also
implemented.

Since the employees of devolved Institutions and | am performing the same duties in
the same Institutions, same department, having the same job description and cause,
being teaching/providing special Education/Training to special Children, therefore |
could not be treated discriminately more particularly with respect to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even after the payment of arrears the same has been merged in their basic

pays.

It is therefore requested that | may kindly be allowed/granted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012 on the analogy of the
employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits.

Dated: D./7—02 227 -
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e ' VAKALATNAMA
A BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR
]
Q YA No /2022 |
J;UJU@Q W‘@h ............................................................. Appellant

VERSUS

/@Owb & others .............. S Respondent(s)

, do hereby appoint and constitute,

Fazal Shah Mohmand Advocate Supreme Court &. To act, appear

and plead in the above-mentioned matter and to withdraw or compromise the
said matter or submit to arbitration any differences or dispute that shall arise
touchihg or in any manner relating to thé said matter and to receive money and
grant receipts therefore and to do all other acts and things which may be
necessary to be done fof the progress and the course of the prosecution of the
said matter.

1. To draft and sign files at necessary pleadings, applications, objections,
affidavits or other documents as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

2. To employ any|other Legal Pragtitioner, authorizing him to exercise the
power as conferred on the undersigned Advocate, wherever he may
think fit to do so.

AND | hereby agree to ratify whatever the Advocate or his substitute shall do
in the above matter. ||also hereby agree not to hold the Advocate or his
substitute responsible for the result of the said matter in consequence of his
absence from the Court|when the said matter is called up for hearing. | further
hereby agree that in the|event for the whole or any part of the fee to be paid to
the Advocate remaining |unpaid, he shall be entitled to withdraw from the above.
matter. Received by me on '

CLIENT(s)

ACCERTED BY: .

W8

FAzAL SHAH MOHMAND
ADVOCATE,
SuprReME COURT OF PAKISTAN,

i
1
1 »

OFFICE-Cantonment Plaza Flat 3/B Khyber BazaPeshawar Cell# 0301 8804841
[Clerk) Cell# 03339214136

Email: - fazalshahmohmand@gmail.com.
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