16.08.2022

13.10.2022 before S.B.

N
, Learned counsel for the appellant present Mr. Kabirullah
Khattak Addltlonal Advocate General for the respondents B

o present

Reply/comments on behalf of respondents not submrtted , |

Learned Addltlonal Advocate General seeks tlme to contact the_
'respondents for submission of reply/comments Adjourned. To

come’ up for reply/comments as well as prellmlnary hearmg on

,'(Mian MUhamméd) :
* Member (E)
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Case No.- '

Dale of order

: proceedmgs .

$24/06/2022

o,

£727

06 July, 2022

] 'Chalrman for proper order please.

‘

Order or other proceedmgs with signature ofjudge

The appeal presented today by Mr. Fazal Shah Mohmed Advo‘cate

may be entered in the Instltutlon Register and put up ‘to the Worthy

e

REGISTRARY

This case is entrusted to Smgle Bench at-Peshawar for prellmmary
hearing to be put there on é 7- VNotlces be issued to appellant

and his counsel for the date fixed.

CHAIRMAN

Coonsel for the appellant present.

.'Let pre-adm’ission.be issued- to the respondents-. To|
~ come up for reply/prellmlnary hearmg on 16 08.2022
' before the S B ‘ ‘

_ (Kalim Arshad Khan)
. Chairman




Eey
5

-

BEFORE THE KHYBER PAKHTUNKH\WA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No {0262 /2022

Ibrar ANMAA eeeeercememssssemmmamsnenenssmnmesssesanmnsassnnesnanes Appellant
VERSUS
GOVE. aNd OthErS...ciererccesmsursessnemssacasseranenssassmsansense Respondents
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Dated:-20-06-2022

Fazal Shah Mohmand

Advocate,

Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841

Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal
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' BEFORE THE KHYBER PAKHTUNKH\WWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No lQL"‘-{_jzozz

Ibrar Ahmad, Naib Qasid (BPS-03), Govt. School for Blind Swabfa;‘ Fatdyukinwa
....................... Appellant

Diary Mo. _EL_L_.
v E R s U s Dute(l_.'z..’.g:_é;zé.zl

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.
................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
\WHICH DEPARTMENTAL APPEAL OF THE APPELLANT HAS
NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE OF
MORE THAN THE STATUTORY PERIOD OF NINETY DAYS.

PRAYER:-

iled tn-dasirected to grant/allow the appellant Health Allowance at the

rate of one running basic pay w.e.f 01-01-2012 with all back
Regisirar penefits.

M\ 6 2o

Respectfully Submitted:-

&{ On acceptance of this appeal, respondents may kindly be

1. That the appellant was appointed as Naib Qasid (BPS-03), on
24-04-2009 and is serving in the Special Education Institution
and teaching/providing special education/training to special
children and since appointment he has performed his duties
with honesty and full devotion with spotless service career.

2. That after eighteenth Constitutional amendment, the
employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the



" Govt. of Khyber Pakhtunkhwa, are allowed/granted Health

Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal Service
Tribunal as well as the honorable Supreme Court vide its
Judgments in Civil Appeal No 811/2016, also approved by the
provincial cabinet on 22-10-2019 and also implemented. {Copy
of Judgment of the FST dated 18-07-2017, Judgment of the
Supreme Court dated 17-01-2018, decision of the provincial
cabinet dated 22-10-2019 & Notification dated 25-11-2019
is enclosed as Annexure A, B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so far
despite the lapse of the statutory period of ninety days. {Copy
of departmental appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting the

appellant, Health Allowance equal to one running basic pay
w.e.f 01-01-2012, is against the law, facts and principles of
justice on grounds inter-alia as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance with
law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children in
the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same point
has been deiced by various foras, the appellant such is
also entitled to the same treatment.

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.



N

“ It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal. g,
R
Dated:-20-06-2022 Appeﬁa‘h‘*ﬁ%@
Through R N

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service Appeal
on the same subject and between the same parties has been filed

previously or concurrently before this honorable Tribljnal.
ADVOCATE

AFFIDAVIT

I, Ibrar Ahmad, Naib Qasid (BPS-03), Govt. School for Blind Swabi,
do hereby solemnly affirm and declare on oath that the contents of
this Appeal are true and correct to the best of my knowledge and
belief and nothing has been concealed from this honorable Tribunal.

DEPONENT
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C on s In, |hL I'c.dcml bcx vice Tribunal, Islam: abad - .
o "l : I\')])L.l‘\ N0 S65 10 8573, 757 o 7‘)’1. 394 to ‘)l 8.918-A. 919 (0
o . . 943. 998 101045, 1108 t0 1179, 1224 o 1243, 1265 o 1325, 2327
/ _ - (0.2350, 2352 10 2368&2365-A, 2369 Lo 2443, 2446 (0 2484 &

2157 to 2501, 2508 10 2520(R)CS/2016 with M.Ps,

Nuseat Talyir andd others -

\’cl SMS

Sccrclm) ' C‘lpl( 1l Admuuslx |(-on & Dc_w..lo,.mux( Division,
Sccx Ll u\ Fin: mu: Division and AC‘PR lsl.lm.lh.ul

Dnlc oflnsmulxon : 04.04.2016. cle. .- .
Dalc of hcaring : 17.07.2017
Datc ol: Judgment @ 18.07.2017

v ]
: : S Bcforc: . Syed R.nﬁtjuc I{ussain Shah, and- )
v ‘ A R o Sycd Muhamniad H’umd Mcmbcrs.
. Present: Mr. Mulmmnmd Anwar Mughnl Advocatc fox‘ the _ C
N\ . appellants.- ; A
Yo Syecd /..nl-c-llusmm Kaa:mx. Assxshnl Al rncy .

‘General for the rcspondcms with M/s Arslmd Anj jum,”
At:slsl.mt Dircetor, CA & DD, Naveed Akhlcr Section . |
. Officér; Finance Division,” Azhar Nadeem A V{m.ﬁ “
Assistanl Accounts” Qfficer and Muh.lmmad Ja _bnr,
bu!mr Auduor AGI'J( as D.Rs, .
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SYED RAFIOUI' HUSSAIN SHAN, MEMBER;- Wllh (lusuud], ut.nl...:f

we shall decide the above ullcd -appeals. The fucts g,uvmg risc to lhc pre

Lnl‘ il
4 appcals arc uml the Prime Mmlslcr of Pakistan apprchd paymcnt ‘of Héalth’

Allowancc to the msuluuons provxdmg Health Scrvxces in ch year 01204

. ) _and the Fi mancc Division’ xssucd notific cauon No.2(lB)R-2/20| l-777 nted '
' - ¢ -06. 02.2012 for grant of Mealth AHOW'\ncc. cqual o onc.bnsnc pa of.'
runmng salary to- the hcnllh personnel in the cmploymcnl of Feq lcr_al

oo I

Government in BPS Schcmc w.e, f 01.01 2012 in addition lo lhc exis lm'g
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conlcmporancs of the. nppcllams in o(hcr Govcrnment. Hospllnls mclu dg‘_ng

I‘lMS Federal, Gnvx l"ul) clmu.. CDA, ICT, Pakistan R.ulw.lys and I (i t.l": | ;p :
_ ” . Govcmmcnl Scrvxcu: llospnl.ll lﬁl.lmnbnd ete. but it was dxsconlxnuuf ) 1 .*;t " \
. t . Ry !
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Cto 24 pessonngl of Ditcetorare’ Gentral or Specjad l.tlm ‘on (DGSLE) uml’

the followmg manner: - +

and J5.03, 20](» 'lhc Su.nl.uy, Capital ‘AElnlitlis(r:f?f"zl & Development

Division (¢ A.UJD) vide leuer daied 06.08. 2012 aflowe. Slealth Allowanee

the AGPI\. lsl.nmabad started p.lym" lhc said Allowance . hese personnel

wills elleet lmm O 20y, Due lu da--muml.mvc wetivg ol .\urulurv

CAKDD ihe cmployees ol DGSE started agitaling llu. matter with him tho
- wide leifer dated A3.03.2003 allowed { lealin Allowance to all (he Lnlployu.\

ol 16 m'smulums ol l)(ml cand allied ¢.dm..umn cum'u. cle.- m view . of

funclions and the scrvices l)unﬂ rendered by them in pmvndmg Health

-Scrvices 10 the disabled and special c,luldn.n wuh uﬂc.cl from 01 Ol 2012

and the AGPR accordinr'lv started p.l)'un' Hu, said .lllmv.uu.t. lo them. The

'AGPlx wdc. letter dated 0.\ 08.2014 mluum.d the Dircctor General, DGbL

_that Fi mancu Dnvmon had.not pmvulul bud;_vu .ulocalmn lor the yu.xr 2014.

"’015 for the said Allo\\.uu.c hcm.c the payment of :.md Allowanee be
"Stopped by submlmng the computer clmnfcs thmuph concerncd DDOs. o
. Subscquently the Fj nance Division alocated’ budget for the sajd Allow.mcc

-but the CA&DD parked.the budget and later on al!ocatcd the s1mc to some

other nrganizalion. Being dpgricved ol ~alopp.q,c of the suid Allnw.mcc vid
letter. dated 0g; 03.2014 the  affccled c.mplu)'u:\ liled Writ l’ctmor

No. 3,784/20]4 3858/201. i .uul 40072/2014 wlm.h Avere (h\pmul of by Uig. -

Hon® ble Islamabad High Cow L Islamabad vige m'dx.r d.uul 17, ()) 201) i

X e xxx xxk
4. In the h"hl of the above, thg instang pelition
alongwith the: connecied petitions are converied into
representations deemed 10 be pending before the learned

. Sccrc(ary CADD: The learned Scc.rc('\ry CADD ‘shalj . .

“afford “an opporlum(y of hearing 10 "an authorized -

. xcprcscnlamc ol “the petiticacrs and, thereafier pass a

"-Speaking order, If s expected that the bc.crcl'!ry shall,
inter alia, take indo. conudcrauon .

) the aln dﬁu'u dated ”6..» 2015 lxlcd by the Sc.t.rclury
Fi Inange, durml, the rtpcccdmgs oc[on. this Court;

b)  the el (hn( in some cases the llul(h Allow: ancc
Was paid io the empioyces hy ithe AGIR pur rsuant
v et approval given. by thé CADD;- 4

€) The 'cqm.sl mide by and gy behall of] .the
Petitioners that in the c:rc.mnsmncu ‘recovesy of
‘the Healih . Allou.mcc woukl c.msc immense
. hazdship: and '

1

, d) The fact. that the pelitioners are cmployccs of
£ BRIV T .-ai,-'l‘."} difTerem danmcm-. and - endities nder dhe
R . . ’
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] administrative control off CADD and, therefore, the
entittement of  clipibility shall _be  taken into S
consideration in the ' light of status of coch )
departmient or eality separately.

S. - In order to micet ‘the ends of -justice, it would be
“appropriate that. recovery of the Health Allowance alrcady
paid 16°the cmployces is recovered after a speaking order hus
been passcd by, the Iearned Scerctary.- It is expected that the

B Sccrctary CADD shall pass a spcaking order preferably within - .
- -.90-days.” . < .
xxx L - NXX NXN
i : 'l'hu-b'.ucmlnr)' CALDD alier i)cr(u::il_lg_llnc record and allording the E o
N ' opporluuily.‘nf hearing to the authorized represcntatives of -the
B " petitioncrs (now ':lppcllmus).od.' 14.03.2016 passed the order dn(cd_ , -
. 21.03.2016 and declared the CA&DD's lciter dated 13.03.2016 - i
. ©7 7 allowing Health Allowance to the DGSL cuployees unlawful, against :
the rules, void ab initio and dirccted the- AGPR to recover the said - 5
- Allowance from their salarics in casy installments. ~© - . b
) ' . ’ . ' ‘ . Co AR - . f
. 20 St this backdrop, the appellants filed the instant appeals with : ?
the following prayer: - v o ' . L ;
‘ i *It is, thercfore, most respeetfully prayed that the . f
. “appclla‘m being: entitled to Health - Allowancc being | E:
covered under catcgory. of Health Personncl, the said [' 0 7]
‘order dated”, 21.03.2016 by ' respondent No.l may| " it
. therefore, be set aside dnd it be declared that the action | :7. 7.}
o . © ef respandent Mol in“withdrawing the said alloviang- . -2 f o
‘ .o and recovery thereof from the salarics. of appellants, is| . - . i ]
~ malafide, illcgal, violative of principles of locus| .
| pocnilentiac, unfair, unjust,’ ‘unrcasonable, arbitrary.] = [ :
Tanciful and. cupricious. and that arc cntitled o receive| - i
' the same,. from the date it has- been withdrawn amdy -
stopped [rom payment.” . . . ik :
- ST . : i ST I
3 The lcarncd ‘counsel . for the “appellants argucd -that the':"| ;;
. bappc“llanls ‘being 1=c_dcr;\_i :govcrx1tnchl_. Scrvants under '/i\rticlc ‘240 .of"f' - ,'
i o ' S ' . o 1
Constitution of the Islamic Republic of Pakistan, 1973 and covered hindc N
Scction 2 (b) of Civil Servants Act, 1973.-were entitled jto- all pay. ke
. A " . i . 1¢ O i IS
allowances prescribed by Federal Government for its c_iixr_ilayc'cs. Wl v : ’
stated that -financial dirgctivg containcd: in Ministry of] Finance . ".-[_‘::
No.2(13)R-2/2011 dated 06.02.2012 ‘was unambiguot ok
stipulatcd :_'\dmissihili(y ol l-,lcal(h-A{llmv:mcc 1o all heal 1.
v cmploymcni of Federal Government in BPS Scheine but despite th !
otification of the Finanee Division, the appellants were dcpr;iv;xl ol i .
i . A . [ S R R .
: < ATTESTED : :
!
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4 s o s,umc.vznm. clc. wamMPs. \

said bcm,l’u In support of hjs \u‘smn. the lc.:rncd UJlll‘bLl lor llle

appcll:mts rcrcrr:d to the dmlgments of FST dated 03. 10.2015. 11,01 ”Ol 6, .
18.05.2016 and 14.12,2010 p.l»\cd in Appc,‘ll No.224(R)Cbl:"()l$, S67 o .

b72(R)C§_/201.». 170 10 1187, 11y (o 1251(R)CS2015 & 381 to
: .404'(1{)CS/’016 and prayved for (he same relicf, The lcnrucgl counscl
vc.ln.mcml)- argucd that the .s.spomlcnl-l‘umncg. Division was blnﬁing lml
-and cold in the same Im'.uh as. on the onc hand, it had .ldnuuu.l the clmm ot‘

" the dppeliznis in pada 5 o l.u.u paswise ur.n:r.c: s filed i ahe Hean® blc.

Islamabad Nngh Court, Islnmab:\d while, on the mhc.r lrmrl lht.y du.lmul e

the same claim vide. uulu‘ d; uul 21 03.2016. He couu.n(lcd that -the hcm.f' t 7
. once yrantel nnd acted upon h.ul L('L'.l(c(l a vested right which couid nul be --

withdrawr, 4 mlalcrall\'. in \mhuon of pnncnplc of natural Justice, The
deamed couns;:l for the appellaag I.nslly mg.uud that unpugnul orders - were

void ab- mluo. comm-nrm -indice and’ h.wm[: no \.uu.my of law ns ',—A,
: \ullulmw.nl ! stuppage of .s.nl.uy .unmlulul o punishment whu.h co'uIJ nol -

be .l\v1rdcd without :ldnplinr the ¢ue process, of . provided umlcr lhc

(;u\'unmuu Servants (1) ey and Lh-.upluu.) Rules, 1973 j Y

4. : ‘th appc'lls were rc-.mcd by the rcspundullﬁ I ,was S(-’Ilcﬂ' .. . .

that lhc siid nuownmc u.xs x.ut udmnsxhlc. lo the appellants as thcy d:d ng

“fall unclc.r the :lr..mx‘u.'x of hul.h petsonnel | vccause health pcrsonncl mei t e

" a person who held a post in .m\ institute or organization dchvcnng scrvl'

" in the health sector and mcludcd in Sc.hcduh.-l It was furl.hu‘ submmcd tha{
xhc Health Allownncc was allowcd provnsxomllv 1o the :xppc.ll'ml by Un.I iR
. AGPI\ on the basis of C/\DD Division's letter dated .06.08. 2012 bul| o
‘ subscqucnily that Division «.m a reference (o the Finance Dmsnon lo scck| -
'm concurrcncc for admxcs:bnlu) of Health Allowance which n.grcucd the| =~ . _

' .Samc on 14.03.2013 on-the ground that lhcy were involved in lhc proccss
of cducation, training and rchnhnh(.xlmn ol‘ disabled children sl persons
witly disabilitics- and, -lu.ng:u, unuld not be dcclurcd ax health pq..rqonncl to |,
“become entitled for e said .llluw.mcc. The CADD on 13.03. 2013 in its
, communication o AGPR wmcwd sanclion of the I Tealith Allow:mcc o
DGSE cmployccs \nlhnu( curcFrrcncc. ef the Fi inance Divisicn .md thc
AGPR  madc prow\lon:xl ,.x\'xmm 0 the appcllants, which ';iwns
. subscquently clncon(inucd afier: vcrllu..umn ol” umllcuu.nl in 'ordv.r to
'prc\'cnl the misusc of this allowance by non-cntitied persoanel] It was -

submmcd h_\' xospondcn' No 2 llml healtl .xllm\':mcc was granted. vith' the .
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‘The appcllants are ncither | deput
- authority nor have bccn engaged
. Thcy arc also not-being p.
: cxvnl servants. under sectioin, 2 (b) ol e Civil Ser

'27.03.2012 the appcllants. i .src unmlcd 1o health allow.uu.c.

- ? 1 . 5. sas “’.573(1()CM016. cic, with M.,

threg lf-cdcrulA Go\'cmmcm ”osp:m!s xc Pakist

Seicnecs, 11, Polyciinic ang Nationay lastituic of Rely

n_bili'(nlion icine
Jdhe Dll‘cc{or.uc (u.m,ml é Mecdicine,

of. Shéciul Education & ¢ il v
. "“"""““"“ b0d) dc.-llx with " & Social “.""ﬂ'fc' l’c“’G an

TTied om by g muili. 5
; =2ofesy
douoﬁ y Ji0lcssiona) ICnm mcludmg leachers, prol‘cssmmh
nmuslnlum,. miniztcriaf gy, ; Suppartjve / ancillavy sy did neg
1,':1” lehm lhc ambit of healyy, organization and. could not be declared as
1€alth m.rsonncl Tu get the sajg .numv.mu: “lc'rup(m(lul( No.3 .-
A
; GPR in its Parawisc'commenys | submitted thay (e identicay cascs_ullcd Dy,
a:kh F.. -Lodhi, ¢ic Vs Sccrclary Finance were still pcndixig before Ulc
Hmbl,c Sg,prcmc Court of Pakzstan

'S W
. - c 1
Iu.'ud thc lcamed counsd for thc parties and pcruscd uu.
‘record,
6. I‘lu. lu..mh .mmv.mcc t.qu.ul o onc b:mc pay ol":unmng 83 ll'u'y

was granled 1o (he hc.xl(h pu’*:tmncl in"he employmeni. of lc.dcml
Govutxlnc_m, n m's .Sc.hc.nu: wuh c“u.l from O] 01,2012, t \v.xs mmlc. .

ddmissible io’non-chmcﬂ cadres. In reply-to o query raised by AGPR vide

letter  No. TM/Ib-M’CSllP/HPSQOU -12/186, datcd 2. 03. 2012 the I
. RCgulauons ng of the Finance Divisioiy v:dc. u.0, No.l 2(13)1(-2/2012- =

172 da(cd 27.03 -2012 fumished’ dc.l' inition of (hc health pcrsoum.l by sl:llml,

" - that *healwy personngl* mecant a pcrsons who héld a post in. any institute or
~orgamzat|on dchvcnm, scrvxccs in the lu..xl(h Scelor ‘and - mcludc.d in

Schcdulc-l but did not mcludc person who was on deputation lo the
Federal Govcmmcm ﬁom any Provmcc or-other aulhorxty and who was on

conlract or on work chnrgcd bas:s or who Was paid from contmgcncucs
auomsls lrom any Provmce or othcr

on conrnct or on work’ charged basxs.

aid {rom conlmgmcnu. On lhc contmry, thcy nn.

dchvcrlng scrvices to ‘the disabled chnldrcn / pcrsons.

' nppcllants compnscd of Academic and Admlmslnuvc Cadrcs Accoxdmg
to the dcﬁmuon fumnhcd by lhc I‘mnncc Dms:on vide their u. 0. d:lllcd,.'

In puras-6 & 7

under I‘acls ot' parawise comments ﬁlcd bclorc lhc Hon'blc Islamubad mgp

i

- S YQBETQU&CG.&’

v:mls Acl 1973 uud urci‘
The benefi ciarjcs IA

‘,' througy, a aummar), spcciﬂcélly Moved fyr .

a Institue of Mcdxc.d ;

:lllc pProcess of cducatioy, lrammg and -
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CL'o’uri. lslnm;dlmd on hehalf of Su.n,lnry P

ance D:v:smn in Wn( Petition
: No.-3007.'2014' it was calcv'oncally admmv.d (h.u in April, 20]4 Mmmry of
) C.'\DD again submitted NIS 7 I]O:. commmug a pravision of Rs.100 nullmu

.33 HPA “for DGSE for financial year "Ol-l 15,

lmww«.r. DEA u.lu:.ul o :
endorse (he NIS / BOs and forc.o..ﬁally deducted amount ol' R5.92.542 .~ . . -

million of HPA, lcaving Rs.7.458 million for thc petitioners (now
appellants) i i.¢. 24 cimployces who bclongcd to medical prorcssxon andcame . ]

. under the cntcna of cnutlcmcnl of HPA. as. m.r DIA (L.ADD)
- ‘ undcrsxandmg. DO, letter datcd 09. 05.2014 was issucd . by FA’'s
Orgamzahon to AGPR for stoppage of HPA 1o non-cntiti

u was dut)' of AG!’R to take acuon on the snld
cnmlcmcnt It was praycd that the petition wag an

CADD & PGS, theretore, the I m.mu. Division be | c.\c.ludul from the fist
-of respondents, New- the l-manc;. Dnvnsmu h

cd cmployccs and .';z )
lcucr and " decide

.:dmnnmtmlw:.. issuc wuh -

as come up with different

SO st It g nal .|llmvul M .|ppmb.|lc and reprobate, N() logical rcply has

been submuud by lhs respondents for d\.prwmg, the
lcgmmau. rights, A |

appolhnla of their -
arge number ur employces of the l‘cdcml Qovunmcnl
similarly placed, arc gcum), the said .ldvnntngc. Why, then, the appcllan(s
" be dcpnvcd is not clear from-what. h

as bcs.n wriltcn in the' commc.nts before .. .
“the Hon'ble Islamabad llu_,ln Lom

Istamabad and the Federal Scrvice
tory lrcalmcnt oﬂcndmg Article 4 &
25 of the Consmuuon of Islamic chubhc of Paklslan, 1973 F urthc.r the
appellants have bccn dxrcucd b\' ;respondent No.,

Tnbunal “This secins’ to be discriming

| .to ‘refund the paid
amount’ whlch is agamsl the principle of locus pocmtcmmc bccnusc the
Hon'ble Suprcmc Cl:ourl ol Pakxsl'\n h

once grantcd and acted upon cre

as consxslcnlly held that e bcm.ﬁl
nlcd a vested . -cight’ whxch could not be
<

. \sizllldra\\'n umh(cnlly. in \'xolanon of mtural JUS(ICL.

Itis an cslnbhshcd
law that benefis reccived hy a cn'nl

.\crv'ml _even under c..rroncous urdu'
passed by the compclcn( autliority wuhnu(

:my {ault ou “the p.xrl of civil:

servant could not  be r;.cm’c:cd even il lhc benelicial  order '\vas',

subsequently v withdrawn o rectific c.d’ We are l‘orulu.d lo take ihis vu..\\' in’ R N

2l '

" the light of the Judgmcm of llnn'hlc Suprcmc Cour( of Pmushn rcporlcd in’ ! 1
i

PLD 1992 sC 207. chcc. to this extent, the: impugricd’ ordcrs are inolA ;*;
.Icg‘lllv su<t1|mbh. :md liable to be set asldc g ir. o - .. L' ;.i_’;.;‘i
2 C We wauld like to make an emphasis on the judgments of (hc 4}
: i
4

' Tnbunal in Appcals No "24(R)CS/"O IS and 381 lo 405(R)CS/“016 dalcd :

I‘NT}.[? e '-'13‘ o~
i oA,

-kh-l T 2 Vtiguna
l:;h.-.: Lae -
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) 17N (U )7.1(]{)(' N2UL G, cre. with ‘“,‘l s,

- v

A. bS.lD 2015 and’ 14, I...-Ulb whergin the wnuov...s\'-u.lau“;, to llcullh
Allowance has. .:hu.ulv been resolved: \\’lu.n confr unu.d wxlh the said lact,
the respondents have ;ulcd..lo deny he lact. As ;uch. Lhc,'ucxgou of tl)c_

e ;;-;pnndcms appears 10 lic-_inconsiﬁcnl'ih the light of the qlbrcmcnlioncd

! Jjudgments on account 'oi' -Anicl-_- 2: of the Constitution which guaranlccs N
x.qu.ll rights , el equal plolu.llon of law lor cvery cma:n. To c.nsurc
umfommy ‘rule of \.onu;l(.‘m.y n:l_usl _b}. applicd while consndc_nr_xg-tlu; casc

S el e appelbua, Sivee tne Hhai'hle Apes Court vide Cirs judpaaent o the
. case reported as 1996 . 5CMR 1155 has alrcady lu.ld that “rule. of’ l,ood

. 5ov|..m.un.u du.mmb. thai the b~.n fitg ol the suid decision be ‘.Mv.ndc.gl to
other civil servints ilso, who m.ly nt’ “be partics lo the litigation, instes ul ofl

‘ l.Ol'an"lng them to approach lht. 'lubpn.xl or any Olhbr legal forum. Hcpc
the claim of the appcllanls is rcqmrcd to bc dccxdcd on'the samc analogy /

) ‘pnncxplc as frnmcd m the cnscs of Dr. I‘ armkh anz Lodlu and others by thc

' Tnbunal vide ns;udgmcnl dalcd 05 l() 2015 ll‘Ol 2016 and 14.12. 201§

. . Foregoing, i in vicw and mllowmg the rule of cons:stcncy. lhc ‘
- impugned -orders datedd "l L03.2016 .uul 25.03.2016 arc set. aside wth i

dm.cnon 10 the n,spondcms lo continue ‘the Health Allowhrnice .xlrt.ndy
L.l.lllh.d W the appellunts sinee 2012, nml to refund all duduuuou m.ndc in"*

[

.
- Co ’ u)l'llplmllu. wnlx the lmpubm.'tl uulu--. wulmn t pulud ol ung num(h lmm

Cthe date the \°u|-\' wi'this Jml,-mcm is revaival in their vullu.c. .\mu. the main |, -~

. . ' .nppcul; h.wc hu.u accepted, iMise. Petitions are ; l.‘o .u.cc.pu.d

N ' . Y. - o Jmll.nu.'m 1 .q-pl\' all thc titled .lppuul\ umt.nu.s mut.mdxs.
. T . o '.J'hcrc shnll be no ordcrns to cdsls.

- : o Pamcs shall be informed. accordmgly -
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R ‘Meena Asadete...
: Muha.mma.d Qayyum ete. .
JX ubma Mahmoodewan ete. -
@O\ 3 ‘Muhammad K.husha) Khan etc.
' { ) Muissarat Bibi-¢tc. .
LI ; Muhammad ‘Ghulam Durmni ctc
Muby arm'nad Mushw.q etc.
M STED Qarl Mubidmmad Alias ete. |
Akhtm: ete. ‘ ;
- Syed Zameer Haidcr anvn ete.
" Court Assaciatd - Liagat. Aliete, | ..

v Supreme Court ot ""‘"‘%vruhamad Anf ctc

Ist amI

(in C:A.1649/2017)

.+ {in/C.A.1650/17)

(in C.A.1651/2017)
(in C.A.1652/2017)

. (in C.A.1653/17)

(in C.A.1634/2017)

{in C.A.1655/2017}
{in C.A.1656717)

{in: C.~.1657/2017)
{in C.A.1658/2017)

s {in'C.A,1659/17)
(i GiAs1660/2017)
T inCA. 1661/2017)

g Wasccm. ‘Huasain etc :
N J(halrd Pcrvcz étg’ - {inC.A1662/17)
© . Mahapmmad:Nazir Kiyan e,tc. LT (inC.A.1663/2017) -
- CAbdul; Madccd’ ates 4 finC .~'L1664/2017)
:Muhammad ﬁsﬁr'nf ete. . _~(m C. A. 1665/ 17y
I ST

&
4 L S N L MR J'us'rxcb WA SAQI‘B NISAR, FICY
I .. " MR. JUSTICE-UMAR ATA BANDIAL.
i{ : . - LA MR. J'US’IICIRTJ&Q UL M‘LSAN
i
k- .
H
' (omm.hrnm e 4 36, H' Tired 107720V, 1.aonr,nsrrb 2015 06 the: Fader) Survice Tithunal,’
b e ',:::::, i
;_ . v . ot a :,v.zvs:.usx'mna 4“22«4 iu—ns(uaa ﬁ:ﬂﬂ/xals omimm/m ammc.-ms
' Federation of Pa.kietan throug’h Sccretary Capital Amxstranon
TEL . and Development: Dmsxon, S
L S _ Islamabad ete, e s Appen‘mL(a]
R : R T - . {in all cages}
Nusrat 'I‘ahu' cn:r BT (in i, A.16§1/2017)
t, o . Miraj Qul ete. L. {in C.A1632/17)
:  Ejaz Ahmed and others . _~(.n C.A.163J/2Q17)
R o ¢ Firdous Begum-ete.. ., . " (in C:A.1634/2017)
} R Robina Qureshi ete. ’ (in C.A. 1635/17)
oo Muhammad Arshad ctc. e {in. C.A.163672017}
i- . . Slmk;bazm:htar Khalid ete. - - {0 C.AI1637/2017)
- R . Muhammad; tmugoc .-wame;tc . ~:=-;§in,cm 1638420107
3 AltegtPAtmed e, U HinCA 1639/2017)
' " - Taimoar Imran All.Khan ete. '.,‘.‘- {1 €.A.1640/2017)
: - A anhammad Jabbar Khan ete,r T C.A.1641/17)
S " ShahidIgbalete. "~ - “iin C.A.1642/2017).
X . Muhammad Anwar ste, . {in'C.A.1643/2017)
Rt Naliced Kauear ete. * (it C.A.1644/17)
; " Igbal ur Rashid etc. {in C.A.1645/2017),
- \( *  Ghulam.Mustafa etz. (i C.A.1646/2017) -
]‘{\‘f« ‘Mulchtar Ahmed: gtc, ~ 1 . [ (inCANBST/17) -
AR - Naccmwﬂuahra Mahk ctc, " {in C.A.16486/2017) .
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Mumtas Hussain eta,
Manzoor:Ahined ete. . -

" "Mohsin Tanvir etc.

. Jabbar Hussain'etes”.

Syed Manzar Huasain Gardezx eu;

. Muhammad Saleem Kunber ete.-

Abid Hussain ete.
Nawabzada. ete.

. Muhanmad Azcem-mmn etc

Attaullah ete.

Syed Wazir Hussain Shah et
Muhammad Amir ete.

mrs. Mehmood Farzana

Rufi ete. - )
rumtaz Khan cte.

* Mrs. Rehana Ghaffar ete..

Azad Khan etc. -

" .. 3hazia Bibi etc.

M (:TEST'ED

!

" .Ch. Amjad Al etc: (in CAFEOT, J;ip .
Liaqat Ali etc. ‘(in C,A. 1698487}, - .
Alchtar etc. (in C.A, 1599/20173 . SRS S
. Shaukat Jan-eté, " (in C. A.170072017) . : e
Abdul Karim ete. *in C.AXTOL/1T)- L
Mubarik Ali:Satti-¢to.. " ?nG&E?’OE}[QOL?) v e .
- Mrs. Safia Kalboro etc.: 170357204, S . . l . !

. Mrs. Sahleha Nasreen, etc {in C. A.1704}17), ) S 1 :

" Miss Shezia Nazir cte. e (ingCA 1705/2017). e fr
Abdul Rashid Shah ete, .t [ (irf CA.1706/2017) :ﬁ i
Mumtaz Gill ete. . . % {inCAJTOTYIT). i
Muhammad Farhan etc.. Y. {in C.A.1708/20 17).', LT
Aliudin etc. , o, 0 (nCAJ209/2017). . [
M. Sohail Khan etec. . -{inC.atTioy1n):, oo , 1
Syeda Sadaf Aliete. > " {in C.A.TA117201%, N i
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t
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. Miss Shahida, Parveq,n etc

lmran etc.
Zahid Mehmood etc. .’
Zafeer Ahmed etc.
Arslan Iqbal etc. .

Mrs. Syeda Khatoon ete.
Miss Zubaida Khatoon etc,
Mrs. Farida Rgﬁ ete.
Badar Munir Badar etc.’

. Azhar Mehmood etc.

Muhammad Daud etc

Shafiq ete. .
Javaid Rauf ete.

M. Anwarete, |

Mrs. Shamim Abid etc. .. ,
Mra. Rahat Sultana ctc.
*#[. Magsood ete.

‘Mrs. Sumira Yasmeen
Shahid M. Khamety. .,

* o {m C.A.]‘Tl-a{

\2’

(m c. &1666/"0‘17)

* {in C.K,1667/2017)

. {in C.A.1669/2017)
(in €.A:Y67072017) .

~({in ®.A1671Y17). 2
" fin C.A1672/2017)"

(in GiAL167372017)
{in GA.1674/17)

(in CA.1675/2017) -

(in C.A2676/2017)
(i C.A.1677/17)

(in C.A.1678/2017) o' 5. -

Muhammad Anwar ur-Rahman ete. {in-C.:A.1679/2017)%, S
, L in Cb680JATY .

- (in C.A/168172017) -

(in-C.A.1682/2017).
(in C.A.1683/17) -
- (in C.A. 1684/éa17)
{in C;A.1685/2017).
(in C.A.1686/17)
- (in C:A.168772017)
¢ (in C.AIGB8/2017) |
. (in C.A:1689/17).

{in c.msgeinom
(in. CA: 1593/2047) -
{in C.A/1692£17) <

(ine:a, 1693j2017)
(in C.A.1694/2017) -
 {in C.A.2695/17) -

{in C.A:1656y 2017)
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‘Miss Shazis Bibi.etc. in.C. 5 }.JJL '
Mrs. Rulch-e-Afzal ctc. < fin C.A; 1?20/20173-‘ L
M. Amir ete. DA ' (in C.A. 17'2152017)" . o
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Anjum ete. -

(n G LTT7 12037
i CLAATTBI201T!

“
.g_, -~
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:‘x. ,;\'-:‘ . '
- asif Aliand other R fin C.A.1723/2017)
. Wajid Rashir.ete. ;7 (= C.A.1T24/201T)
oL Mre Saming Zafarsten . “tm C.A.1725/17) -
~f;"<~.gwuhamnad Bukhsh others .. . (in.C.A.L726/.'2017)
% MrS. QamarZAhta'etcc st din C.A.LT27/2017) .
. -~&habbir Nawds PO © in C.A 1728117
73 Zulfigar Ahmed otfiera.y N o m C.A.1726/2017)
. Mrs. Raghda Jabéen etc:” VY (in‘C.A.LJSO/Q.OW)
.. Mrs. Nejma Khan e et : l'm;C.A.l731/17)‘ :
. Mra. Nlarl-c-Naz'lqrar-'asothers N ~,,,(in:‘C;A.1732/201'7)4
; . Zuhaida Khanum cte. S C.A.1783/2017)
i : Mrs. Shabana Latif-ete ; {in C. 173417
' N Mrs. Zahida Naheed 2tc. . {in .C.A,1'735/201’7)
Miss Lala Rukb Qurshi ete- C T e C.A.1736/2017)
" Mrs. Rghcela.mbzce'rx‘,.gw.. o ofin C.A LTS 17)
Mrs. Shame un Nisa a7 [ others ('n.c;:\.1738/2017)l
Ms. Farzana Maspod eic; ) i C.A 1739/2017)
_Mrs. Kaneez Rubab: etc. -, {ih C.A. 1740/ 17 .
i ‘ Mﬁ.‘m\heela' Haider-And othets -{in C.A.1741/2017)
t Co HMr.B._-Asia‘ Bashid ete. - : (in,G.A.,1‘742/2017) .
s LU0 pars, Tayyebe Qaiseretc. - Tin CA 1743/17)
o Mzs., Naureen 'lqbai'.m&ot,hq:s. R i1 C.A.1744/2017)
i .t Mrs: Shahbma‘xaus@ e, - “fin C.A.1745/2017) ¢
i R t’l‘ah\h:a“(,a:sm’ecﬁ Ayaiete. - T in C.A.1746/ 177 -
Y . Taugqeer-Ahmad and Sthers (in C.A1747 [2017)

A * nayat Ullah etc: | R C.A1748/2017) -

: 'Mu;)xa;rnnad 1drees Qarmar etC, - {in C.A.1748117)

‘Syed-Arif Hiigsain Shabh etce . . . (in C.A. 1750 ]2017)

: , Parveen Akhitar-etcs - i Cual1751 12017)

: o .Muhmnmad"wueaf.eccs\‘ (in C.A.1752/ 17)

: ! - Nasreen Anjum Aye ete. {in C.8,1753/2017). .

i Muliammad ishaq ¢ - {in C.A. 17542017
o - hghar Mahr‘fioodge'm; L <{in C.A:1755/17
y . Abdul Ghafooretes . - {in C.A,1756/2017)
i ,r.\~M\'1hammnc,_k‘3ay=yp.d';etc.; . (_in‘C~.A..1757-/2017)
0 - Muhammad SaleemiKhan etc, -G C.A1758/17)

R - - .Qul Shad etc. - P © g C.A.L759/2037)

oo Josheph Rafig_gte Sy . . n C,A,1760/2017}

: . ‘_Sycda's'adap.ﬁn:em._ o {in C.A. 1761 /i
L | “Mirs, MchneZ Ajmal ete. ot C.ALTEZ[2NTY T
—_— .J{ave_d"lqbg\ efe. - o . fin C.A.1763/20371

o '.Mrs?_kigwapdSha,hid:ctc, elin c.A1TEALT) '
_ fuhammad Ajmal ete:. - RUR C.AI765/2017) 1
o - Jquider Hussain® eté. - * - R .(in‘C&P..»1766/2017).
. © ./ Tahir, Mehmoodete. SR '(m.c._;\.rvm/w)‘
o AdnmiB}a‘giar‘étc.‘.. R i un»c.A.nea/zow) :
K pervaiz Wadeem efc. . T {in C.A.1769/201T}
: sif Younas™ &ice . inC ALTT0/LT) -
- - _Muh(un_mgd Younas etc {in C ALTTL/2017)
T ' ; Supﬁme Count 01 P! “Ja.meaMnal-udct& o (K'n, C'A'I"W?/ 291‘?)
T roin samabad. X .1, Mwmmmad:'hslgmctc.,- ) .(m_C-.A.l?'?d/l'l)'
P SR Co T T "‘ShpukatMaen'i@-bw. : . (inC.A,l7‘74./’2017‘;
I Sy : Ms}‘.la:sm'm’l"'aﬁmctcm (in C.A 17752007
T Lq SRR Muhammad.-aalam-‘etc. . {in C.ANTT6[1T)
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Ms, Nazming etc., .

* Ms: Tasnecm Fatifoia oto; -
Muhammad Neveed Arif Khan -
etc, ' e c. .

.  Miss Naz Tahir etc, - .-
: * Sycd Sultan Shah ete. . -
* Mrs. Shagufta Bibt .-
Khawar Idrees ete.. - .
mrs. Naila Iqbal-ete. -~ E
Amjad Badshah ete. .
. ‘Waris Malik ete. -
imren Anwar etc.-
Amjad Sohail'ete.
- Asif mashid cte, .
+ . Mrs. Nuerat Dastagir ete. .
‘“Mukhtar Ajmred etc. - .
Busharat Masik ete. o
Ali Rehman ete.’ :
Munir Ahmed etc,
Muhammad Zardad etc.
- 8yed Ashiaf Ali etc. .
Mra-Kausar Ayub ete. |
‘Malilc Waheed Shahgzad etc.
. Astraf Mashid ete., :
" . Muhammad Ajnial-ete: "
prs.-Shaista Manaszir eté.
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Mumtaz Hussain ete. S

- ‘Mrs. Saima Noreen ete.
Razzag Ahmed ete.’
vuhbmmad Ayub ete.
. Ejez Ahmed ete.. - . . .
Shah Muhamrad Afzatete. -
muhammed Javed ete.
.. . muhammad Asif etc.
- . Muhammad Khaliq ate. -
T Nufisg-Henif ete. ./ .
Co Oari Zahid Mehmood -eto.. .~ |
AsifAmin ete. -
Mrs: veronica ete. :
"+ Qarl Muhammad Siddique etc:
. Syeda'Saima Nagir &t¢. - -
) - Mrs! HumaWaseem €tc.
T ~ Waheed ur Rehman-ete, " -

: " “Ms. Saima Parveen étc, -
Ghulam Rasool:and others
TariqXhanetc.: -~ "« o o~ ..
Muzaffar Huasain Rathore etc!

- i ESTED

) “ : Muhummad Khan-ete..
Conn Agsoclale: Basharat Ali ete.

;ix.'-;.r'ém\: Gourt of Pohistan M. Tanveer etc.

ikanaad” . gpabhir Ahmed ete.
Mra. Shamin-Aldhtar ete.
Tapveer Ahmed et
S.M. Siraj ete. -
Zahid Mchmood cte.
Mrs. Wadia Noreen etc.

(in C.A.17BO/201T).c - S .

¢ r(in CAGIT90 /201 T}

. {in C.AJX799/2017)

T (nCA803FIA o s

. “(in C.A1809/17) -

*in O.A. 183672037
{inCA1818/17) .

. {in C.A.1822/2017)
- (in C.A 1823/17) -~

Ms. Shahena Shehidete.,. - .

" in C.A.I829/37) i -1

- Gin CAME3472017). . .

(in C.A1781/2007) " - . I
. ' CAXTE2/17)

(in C.A-1783/2017)~- " - .7

-{in C.A.1784/2017) | . s

*(in CAITBELXFY 7 e )

(inC.A1786/2047y . . . o L€ W
tin C.A1787/2017) - @ <. RS

“Ba rmiees

(in CAITBBALY . - EDEU o

(i C.A.1789/2017)

{in C.AL1791/17) -
“{in C.A.1792/2017}.,
{in C.A.1793/20}17)

{inC.A1794/17) -~ =~ - s o e

(in.C.A.1795/2017) -
{in C.A.1796/2017)"." . .
(n C.ALTOTILTY -~ i T

(in C.A.1798/2017) Lo

{in C.A.1800/17)" " R
(in C.A.1801/2087) . ..
{in C.A. 180272017 .

{in C.A.1804/2017).
{in C.A.1805/2017) -~

_ (in C.A.1806717)
{in C.A.1807/2017) -
{in C.A.1808/2017).

) ('ln_C'.A'..lel.Q/:ﬂ'Oi'l?‘}'*.', e S
in C.A.1811/20%7) - ., | -
(in C.A2812/17) " .

. {in' C.A.1813/2017) o
{in C,A.1814/2017) |~ AU

- (i GBS - - L

(in C.A.1817]2017) -

{n C:A.1819/2017)
{in C.A.1820/2017). :
lin C.A1821/17) - .-

. (in C.A.1824/2027) * '
{in C.A.1825/2047) - * .
fin C.A 1826/ 1)) 4. ¥
. {in C,AX827/217):
{in C.A.1828720617) " °

(in C.A.1830/201%) ~. .. L coq
. in C.A.1881/2017} . . .- C e
Cn CAI832J1F L. e T v
. (in C:A.1883/201%) <. 7 - KRN o

. in C.A:1835/17)
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- Shahzad Nasir etc.
Miss Rubina Ageel ctc. .
Itfan Ahmed etc.
Kausar Afza ete,. - o
Atif Rashid etc:, R
Mst. Shamim’ Alchtnr ata.
Babar Mehmaud: em
Ihsan Ahred etc )
Mrs. Naghmaha Jabcen ete,
Qari Muhiammad Abbn.s éte.
S o Noureen Kazmi etc,
S . Sajid Masih etc: v
. P Mrs. Uzma Khatoon'etc, ' .
Abdul Manan eté.. R
Hardon Rasheed ¢
- - Sajid Mchmood ctc
. . Zeeshan ur. Rehman ete. .
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: ";_ » Muhammad Atthue ur r Reliman : .
. ete. - . e - (mCA811/2016) o R l
Respondents(s) K E AT 1
" For the Appellant( ) M. AS'ajld Ilyas Bhatti, DL\(‘ R o ,.l »
(in all cases) : -Syed Rifagat Hussain Shah, AOR - . Pk
oo © . Ms. Saadia Kanwal, $.0 Fin ‘ S - l S
- Mr. Abid Hussain Channa, S. o Fin. o .
- Mr. Sajid Javed, Asstt. Legal Fin. [
Mr. Abdul Razzaq, AAO MEG : l E
Rawalp1nd1 ' i
el .Foi' the R-es_ponderit(S)- In-person ‘ :
‘ ;
For the Respondent(s ) Mr. Muhammad Ilyao Lodl'u ASC I o l’ .
(mCA”lb/lﬁ[ : ) v ..Mallk Itaat Hussaln Awa_n AuC i ' ;' S DU
Amicus Curiae: Mr. Muhammad Makhdoom Ah - :
o ~Khan, Sr, ASC- 1
, . Mr. Sikandar Bashlr Mohmand ASC ;
" Date of Hearing ~~  17.01.2018. R
e _ . | 1
, JUDGMENT A
, UMAR ATA BANDIAL J— By leave of this Court A R
| 'granted on 23.02.2016, 0142016 and 1212 2017 in the |
: 'several connected appeal“ before us, the appellant Federal :
A
' 'Government challenges the Judgments dehvered on. common‘ ' '
'questlons of fact and law by the learned Federal Serv1ce Tnbunal "
- |k
on 05 lO 2015 11. Ol 2016 and 18.07. 2017 The Judgments I . ;
' 1mpugned in the connected appeals declare ‘the respondent' A A
V.
i ' 'employees of d1fferent 1nst1tut10ns functlonlng under the : ! :
Dxrcctorate General of Spec1al Educa‘aon (“DGSE”) to be entltled-_ :
to payment of Health Allowance granted by the Federal'
Government v1de its Off1ce Memoranda dated 04, 02 2012 and
06 2 20 12 These Memoranda are issued by the Fmance Dlvmon ’
"(Regulatlons W1ng) Govemment of Paklstan pursuant to . 4 . ‘- :
1 . approval granted by the Pr1me M1mster under the . Rules of': |
N
VM T Busmess, .1973. It Would be useful to reploduce the two




/ R Government in the BPS scheme at three hospltals estabhshed in

B e G O A T DA s e g :
. . lw'v"l e e et O

memoranda contalmng the terms and cond1t10ns for the grant of 7 2" [ '

I - . 7

Health Allowance to e11g1b1e perSOns

"Government of Palastan

Finance Division . - C oL o

B (Regulatxons Wing) . . . [

- F.No.2{(13)R-2/2011 .- Islamabad, the 04th Feb,2012,

OFFICE MEMORANDUM

Subject: | GRANT OF ADHOCALLOWANCE EQUALTO. - . .. . . . 4

" ONE BASIC PAY AT THE INITIAL.OF THE - : . : - b
- SCALE TQO THE HEALTH PERSONNEL IN 3PS - ’ .- '
SCHEME

: The undermgned is directed to say Lhat the L . . : i
Ordinance No.VI of 2011 that sanctioned the Career Structure for . 2

" Health Personnél Scheme (CSHP) has lapsed on 26.12. 2011.
Accordinigly, CSHP is no longer in the field and all:health personnel -
have consequently reverted to 'the BPS scheme. In. order to -
compensate health personnel for the loss of benefits sought under . .
CSHP while preserving their -status as Civil Servants, it las been
decided by the Federal Government to grant'adhoc allowance equal .
to one basic pay at the initial of the scale to the health ‘personnel

i’ the..employment of Federal Governiment, in- BPS scheme, with

© effect from.-1%t January, 2012. This will be in addition to the1r
emsnng pay/allowances in BPS Scheme ' .

a3

AL

TET

2 ) This. Dmsmn s OM No. 2(13)R—2/2011 -698 dated 17u1
- November, 2011 may be treated as withdr: awn w.e f 26.12.2011.

Sd/-
(M Munir Sadxq) L .
Deputy Secretary (R-])” T

ek,

":’-—.1"“;;"3-1.- ARSI

" “Government of Pakistan.
. . Finance Division
(Regulations Wing} .

F.No. 2(13)R-2/2011-777 . Islamabad the 06"h February,2012
Ww '

_sutijeet:- '_ © GRANT OF. ADHOC ALLOWANCE. EOUAL TO ONE =~ o G

BASIC PAY OF RUNNING, SALARY TO THE HEALTH

BASIC. PAY OF RUNNING OALANL IV
PERSONNEL IN BPS SCHEME :

e In continuation. of Finance; " Division’s O.M. .
No F2(13)R-2/2011 dated 4. 2.2012, it has been decided by the . Lo a
Federal Government to_grant benefit.of one basic pay of running . = . A )
salary as - Health Allowance to the. health personnel in the - : !
employment of Federal Government, in BPS scheme, with effect . i

“"{rom 1st January, 2012. This will be in ‘addition to their existing . -

" allowances in BPS Scheme. Also grant of stipend amounting to
" 'Rs.50,000 per month to the pastgraduate residents and Rs.24,000.

per month for House: Officers respect:vely wef 1”2011 will . . v . l

continue.
sd/-- -
. (Manzoor Ali Khan) -
Sr. Jomt Secretary (Regulatxons)”
(emphasis supplied} _
2. o Learned Deputy Attomey General ‘has contended

- that the Heali_h Allowance granted by the Federal Government is.

ava11ab1e to health personnel m the emplovment of the Federal
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(“PIMS”), Federal Government Polychmc (“FGP”) and Nattonal

Instltutlon of Rehab:.htanon Medlcmes (“NIRM”) ’l‘he employees

at these hosp1tals do not have a career structure in place after '
r_the Career Structu1e for Health Personnel Scheme Ordinam:e,'

. '2011 (“Ordmance”) lapsed on 26 1. 2011 The Health Allowancen .
was accordmgly granted by the. Federal Government as.a form of N

'cornpensatlon It 1s clear from the two - memoranda dated -

04 2. 2012 and 06 2 2012 reproduced above that the Health

_'Al‘owance is granted to “health personnel” However, the

composmon of Lhe category of employees that are e11g1ble for the

1 oeneflt has not been promded therem The respondents WhO are
everal hundred in number are unrepresented by counsel In"- -
view of the fact that a large number of employees are affecLed by:' X '

thc 1nstant controversy, the Court has sought asmstance from v, )

Mr Ivluhammad Makhdoom Al1 Khan Sr ASC and Mr. S1kandar

Bash1r Mohmand ASC as amlcus curiae, 1n the matter'

Mr. S1l;andar Bashir Mohmand, ‘ASC made abl-e subrnlssions

before the Court that highli‘gh.ted 1rnportant facts and,.

3 docun'lents. on ,record' 'Which slmpl;.ﬁe_d the- controversy

appr ec1ably

]

3.' o , It transpxres that an Ofﬁce Memora_ndum dated
27.03.2012 by the Flnance D1V181on (Regulatlons Wing)- clarlﬁes
that- the term “health. personnel” used in the- above rnentloned.-"
Amemoranda bears the meanmg g1ven to‘that expressmn 1n‘

‘ Secnon 2(b) of the O1d1nance Th1s def1n1tlon refers ‘to the -

contents of Schedule—l to the Ordmance Wh1ch spemﬁes the A

' .serwce prov1ders who quahfy as health pers onnel. A -perusal of

Schedulel shows that five categones of semce prov1ders are
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N classﬂled as health personnel namely Doctors Alhed Nurses,

Paramedlcs and Support The SEI'VICCS spec1f1ed under the'

categorles of Paraxned1cs ancl Support mclude Teachers,

Aumov1sual Operators Technmans L1bra.r1ans etc
‘4._ ' 'The admlmstratlve Mm1stry' the hea'lth» .
' mst1tut10ns of ‘the. Federal Government at. Islamabad is’ the

mestry of Capltal Admlmst_ratlon and Development D1v181on"'

“

‘v (“CADD”) It is an . adrmtted ;fact that v1de order dated
-] 13 03 2013 the Mlmstry of CADD granted the Health Allow;mce

‘ to the employees of the DGSE and its alhed spec1al educatlon_l |
centers/ 1nst1tutlons mcludlng Natlonal Trust Ior the D1sabled |
(“NTD”) and the Nat10nal Councﬂ for Rehab111tat10n of Dlsabled -
.Persons (“NCRDP”) : ‘The . re.spondents  were | therebyfl ’
.j acknowledged as beneﬁc1a.r1€s of the said grant andhwere pald"' A.

‘ the Health Allowance W1Lh effect frorn 01.1. 2012 unt1l o

27 10. 2014 When the F1nance D1v1s1on mformed the Accountant

General Pakxstan Revenue (“AGPR”) that only health personnel‘
N vvorklng in Federal Government hospltals and chmcs were’...v
. quallﬁed recelve ' the . wHealtn . -Allowance The AGPR.- :

Acorrespondmgly 1nstructed the 'DGSE ‘to stop payment of the

said allowance to-its employees_as no budge_tallocatlon for ‘the

said 'emolum'ent had been made in the financial year 20 14——15., '

S, " The d1scont1nuat10n of therr Health Allowance was.

taken to the Islamabad ngh Court by some of the respondents .

' V1de order dated 17.9. 2015 the learned I-I1gh Court referred the',
'd1spute to the Secretary CADD for passmg a spealnng order'

| thereon, _ and till. then restramed recovery of past payrnents of -

the Health Allovvance from the affected employees of DGSE and’

alhed centers. The Secretary CADD heard the part1es and by' -

T ouprerneu”'.v-,n‘
{slamabed
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Thas

orderr dated 21.3.2016 rejected . the entitlement ' of' the A

respondents to receive the sa1d allowance The pnnc1pal ground

N of. h1s decmon is. that employees of the DCmE were engaged in
“the process of educatlon tra;nmg and rehablhtatmn of d1sabled .

, 'chﬂdren and therefore did not fall within the amb1t of a health
orgamzatmn The respondents successﬁllly challenged the said .
order before the learned Federal Serv1ce Tr1bunal wh1ch has, -

inter alia, by the 1n1pugned Judgment dated 18. 07 20 17 declared -

: that the respondents are enutled to- the grant of Healtl" " :

Allowance.
6. - Lear_ned Deputy _,'AttorneS/ General‘.vhas _~contended

that after the lapse of the Ordinance-that had provided a career

'sn ‘ucture for the doctors nurses and paramedlcs workmg in .
PIMS, FGP and NIRM, the Health Allowance was granted by the B
I‘ederal Government as compensatlon to the sald health?"
.personnel l—Ie was however unable ',to o show any' -
contemporaneous d1rect10n issued by the Mmlstry of CADD or :

the Mlmsn'y of Fmance that restrlctcd the grant of the. Health:

‘- Allowande to the cla1med employees of Lhe .three hosp1ta1s

spemﬁed by him. As already noted above, the deﬁmtlon of health

personnel provided in 'the M1n1stry of Fmance Offlce-

Memorandum dated 27 3 2012 is- wide in scope and therefore._ o
—unhelp_ful to h1s plea. ’ o | . | |
7 L We have é&caﬁnpédl. the deﬁnitionf:o'fg_ ‘%health.

' personne-l” adopted -b}r said rnemor'andnln-dated 27.3;’20 12 frorn ;

Section: 2(b) of the Ordxnance wh1ch is to the followmg effect

- *b) “health persénnel” means a person who holds a post ift any
" institute or organization delwermg services in the health
sector and included ln.S.ehedule%l, but does not include:

O.i) -a person who is on deputation to the fj‘eder&l :
Co Govemment‘frc)m euny‘Provinc'e or other authon'ty-;' ;
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chau ged-basis or who is pard from contmgencxes

u) a.person who is employed on contract or ori. work . S /

8. - It is noted that the foregomg deﬁmhon .of health

' personnel covers persons holdmg posts in any mstltute or

; orga_mzatlon who are delive nng services in the hea_lth sect01 that
are mcluded in Schedule-l to the Ordma:nce Learned Deputy‘
‘. Attorney General was unable to dlshngmsh the respondents,
who are employees of the DGSE and alhed 1nst1tut10ns / centers,_' .
- ‘NCRDP ‘and NTD from the parameche and support staff-~
posmons that quahfy as health personnel accordmg to -

,'Schedule I to the Ordmance It is not demed by the appellant_

that educatlon, tra1mng and rehablhtatlon of chsabled person"

are serv1ces prov1ded in the health sector. These services fall o

within the terms of Schedulel to the Ordmance ancl therefore '

3 Athe promders thereof quahfy as health personnel

9. Accordmgly, not only do the respondents fall W1thu’1!‘

the category of persons who are, in terms of I‘mance Division

R Memoranda dated. 06 2 2012 and 27 3.2012, ehglble for grant of
| thie Health Allowance but -their entltlement has’ in fact been |
' adm1tted by both the M1mstry of CADD and M1n1stry of Fmance
In thlS respect the. aforementloned letter datcd 13. 3 2013 1ssued )
| by. the M1n1stry of- CADD is. referred Also the afﬁdav1t of the
| Secretary Finance, Governrnent -of Paklstan filed - in the
. Islamabad H1gh Court pursuant to that Courts order dated
: 20 3. 2015 passed in; Wnt Pet1t10n No 4007 of 20 14 spec1ﬁcally
'l‘-'1ecords that the proposal approved by the ane Muuster v1de ‘
vSummary dated 25. l 2012 did not restrict. adrmss1b111ty of thei
Health Allowance to the personnel of the three hospxtals.

| (identiﬁed by the‘learn_ed. DAG) For that reason the Fmance :
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' D1v1s1on Memoranda dated 04 2 2012 and 6 2 2012 made the

g allowance avallable to all health personnel employed by the.

E Federal Government in the BPS Scheme

10. . As'a result the said alloWance was pald to the_".

S.

health personnel of the DGSE -and 1ts alhed mst1tutlons untﬂ:

27.10. 2014 when the Fmance D1v1s1on 1nstmcted the AGPR to . o
‘.f‘confme the ,grant of the allowance to employe.es .of Federal | 'A |
: 'Governmenthospitals ahd clinics. This. instruction represents .

merely a change of opxmon wh1ch 1s not occas1oned by an L B R

amendment in the terms of el1g1b1hty for the Health Allowance ’ -

B Therefore as the Memoranda dated 04 2 2012 06 2. 2012 and.

27 3. 2012 1ssued by the Finance - D1v1s1on, Gover11ment of

Paklstan stlll hold ‘the ﬁeld in the1r orlglnal temls there is no
mcrlt in the obJectxon by . the learned DAG to the enntlement of
) k the respondents to claJm and rece1ve the Health Allowance

- 11, . Asa secondary and also tenuous argument learned‘ ~'

4
_ Deputy Attorney General contended that the He al(:h Allowance is S I; o

SREEE

g1anted under executlve ﬁat w1thout any statutory backzng .

RO

] therefore the same can be w1thd.rawn by the Federal Government

. at any t1me That is clearly a ﬂawed contenhon It is adnntted" '

e T
S IR

that grant of the Health Allowance and the terms of ehglblhty to

‘ - receive the ‘same were deterrmned by the competent authonty,.""l a

SR RART VNI G

T2 AT S

' M1n1stry of F1nance in accordance w1tl1 Rules of Busmess of the '

N0

S

i

‘ Federal Government The ongmal terrns of the sald lawful grant

- Fme s

~ still hold the ﬁeld These were: acted upon and payment of the A

| Health Allowance to the respondents has’ conterred ‘a vested _

nght upon them In such c1rcumstances, the executlve is barred "

by the rule of locus poenztentzae from unllaterally resc1nd1ng and

7/ ‘ ‘ ‘ret11ev1ng the beneﬁt avalled by 1ts rer1p1ents Reference 1is. made

i -fm;wm
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1Muhammad Hlmayatull.s.h Farukhl (PLD 1969 SC 407) and.,

A'Pak'i‘stan,' through the Secfetai‘;z, Mim'str'gv of Finanee vs.

The Engmeer -in- Chlef Branch vs. Jalaluddm (PLD, 11992’ SC, '

B 207). Therefore W1thout g change of the- terms’ of eli'gibility for
. the Health Allowance even. the prospectlve exclusmn of the.'

o rc,spondents from rece1pt of the beneﬁt shall constltute arb1trary

- and unlawful acnon

12. In the c1rcumstances we do not- ﬁnd dny error or

defect i in the unpugned Judgments of the learned F ederal Serv1ce, :

.fl‘nbuna_l dated 05.10‘.‘2015, 11.1.2.016 and 18.7;2017.,

v‘Cdnsequcntly, these'. -appeals. are disrhiéséd and the entitlemerit

of employees of the DGSE cdhed mstltutlons/centers NCRDP

. Cand - NTD to recel.ve the Health Allowance is afﬁrmed.

- A

) Sd / - ﬂlzan Saqzb Nmar CJ
Sd/ . Unzar y: | ajBandzal g
5 Sd/ - I]az ul Ahsan, J '

t approved for reporting.

AR N g/; 8/ 20> CivilCriminal

- Date of‘Pa’eser"':;on 4? o-b. 27"
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. ENDST.NO. & DATE EVEN.

GOVERNMENT OF KHYBER PAKHTUNKHWA

LA '
%/@4 ESTABLISHMENT AND ADMN: DEPARTMENT ,_

i 2 . { CABINET WING ) : v
S L 0.SOC({E&AD)9-24/2019 &
] eeTe” Dated Peshawar the 28'™ Qctober , 2019. 4(‘_02 -
o, ;.\‘... Mantaietibetuivuib NEEERS R e e ) . ‘
. 4 : 2 ik
The Secretary to Govt. of Khyber Pakhtunihwa 2_8 ~ ¥ .y
Zakat, Ushr, Social Welfare, Special Education & Wemen & bl | S

Department. 3 _—

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET
DATED 22.10.2019. ' . .
Dear Sir! : - . :
N | eam directed to forward herewith the following decision of the
meeting of Provineial Cabinet held on 22.10.2019 under the chairmanship of

Chief Minister, Khyber Pakhtunkhwa for implementauon.

AGENDA ITEM NO., 16 . . N
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER | . .
 PAKHTUNKHWA : - . -

[Decision of the Cabinet:

: . The Cabinet approved Heaith Allowance to the devolved employeeé of
| Special Education Institutions at the rate of one running basic pay.

implementing Departme}wt: Zakat, Ushr, Social Welfare, Special Education & :
] : ' Women Empowerment ,

S [P ———-——
-

2. | am to request that an implementation réport of the ‘Cabinet
decision us required under Rule 25 (2) of the Khyber Pakhtunichwa Government.
Rules of Business, 1985 may kindly be furnished on top priority basis 1o the

Cabinet Section, Administration Department.
¢ Yours feithiully,
. N\

- ' MAD)
 SECTION OFFICER (CABINET)

- Copy to:-
P.S to Secretary Administration Deparunent.
. PA to Additional Secretary (Cabinet} Administration Department.
PA to Deputy Secretary (Cabinet) Administration Dep "

P

~
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil
Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. The above said allowance will .be admissible only to the employees of
Special Education: Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment.

Secretary to Govt of Khyber'Pa khtunkhwa
Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar
Principal Secretary to chief Minister Khyber Pakhtunkhwa.
Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar ‘
Secretary to Social Welfare, Social education & Women Empowermen
Deptt.
Director FMIU Finance Department Khyber Pakhtunkhwa.
PS to Minister Finance Khyber Pakhtunkhwa
PS to Secretary Finance Department Khyber Pakhtunkhwa
PS to Special Secretary Finance department Khyber Pakhtunkhwa
_ PA to Additional Secretary (Regulations) Finance Department
10.Master File |

Bwon e

© 0N oW

Section Officer
Finance Department (SR-1i)
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Before the Secretary Special Education Social Welfare & Women Empowerment

Department Khyber Pakhtunkhwa Peshawar

Sﬁbject- THROUH PROPER CHANNEL APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted,

That | am serving under your kind control in the Special Education Institution and Teaching
Providing special education/Training to Special_ Children. it is pertinent mention that after
Eighteenth constitutional amendr'nent the employees of Directorate General Special -
Educafion, of the Federal Govt Department, have been Transferred/Devolved to the —
Provincial Govt; Special Education and Such Devolved Erﬁployees though serving under the
Same Department of the Govt, Khyber Pakhtunkhwa, are allowed/Granted Health Allow
Eqﬁal to one running Basic Pay w,e,f, 01-01-2012 Which has also been endorsed by the
Honorable Federal Service Tribunal as well as the Hono.rable Supreme Court Vide its
Judgments in Civil appeal No 811/2016,also approved by the Provincial Cabinet on 22-10-019
And also implemented. Since the employees Devolved Institutions and | am performing the
Same duties in the same Instifutions, Same Department, having same Job description and

" Cause, being tgaching/providing special Education/Training to Special children, therefore |
Could not be treated discriminately more particularly with respect to my colleagues and that
Too under the same administrative control.It is worth to mention that the employees of
Devolved institutions have been allowed Health Allowance since 01-01-2012.and even after
the payment of arrears the same has been merged in their Basic Pays.
It is therefore requested that | may kindly be allowed/granted Health allowance Equivalent

To one Running Basic Pay w,e,f, 01-01-2012 on the analogy of the employees of Special Edu:

Institutions of Khyber Pakhtunkhwa with all back benefits, /:7/ / //_/

Dated ?’S —07/,2,07;&
Jod b Ahwad (11 Cusid B 3)
4l éwmm@%/ac Llnd
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fb)a,e, A’&Mﬁ_aﬂm S— - Appeliant

VERSUY S _
CJ? a \'\t & others — e - Respondent(s)

N‘)b . U0 heraby 3ppont and constitute,
Fazal Shiah Mohmand Advocate Supreme Court &, To act appear
art pleadl in the above-mentionad. maney and 1o wWItharia o :omprm the
s3I MATET <A SUbMet 10 ATDITATION aﬁy diffarentes or diupute that shall ause
tauchirg o in mym.annef telating to the sakl mater and 10 recetst money and
gram tecepits therefore and to do ail other acts and things which may be
recpisany o e done for the grogress and the course of the prosecution of te
sl @HoT E

i To ma': ana g files at necessary pieadings, applications, onjection
afficiavits of other documents. as shall be deemed rmeasaxy arvd
achvisabic for The prosecution of the said mattcy 3t aft its stages.

z | Toemploy any othes Legat Pracrinioner. authonzing fim 10 exerase the
fithver ay conderred an the undeisigned Advocate, wherzver ho may
ik 110 &G 0.

AND - hereby agree e ratfy whatever ine AChOCELD OF TS SUDSitue shal de

m he abbve mader. f also beredy agree act 1 nola e Advocate OF IS
sbsttate 'e‘,myhk‘ for the sesult O the said matter in consequence of Tl
abwirke from the Court waen the sisd mathi zatled up tor neanng. ¢ unther

" ferchy agﬁ't thatin the event for the whole or any part <& the foe to be pHd 16
fhe AfOCAtE TMAING LMPaxs ne shall bi enttied (0 wilhdiaw from ine above
aner. Beterved by ma &

i Rt .

lbray fhomad
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