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16.08.2022

-

Learned counsel for the appellant present Mr. Kablrullah :
Khattak, Addrtlonal Advocate General for the -respondents
present. - | |

Reply/comments on behalf of respondents not submitted.

-.Learned Addltlonal Advocate General seeks time to’ contact the

respondents for submission of reply/comments AdJourned To

'-.come up for reply/comments as well as preliminar hearmg on

13. 10 2022 before S B

. _—
(Mian Muhammad)
" Member (E)



1 S.No. l

Court of _

" Case No.-.

FORM OF ORDER SHEET

: /DL(D _ (2022

Date of order .
proceedings.

2

24/06/2022

éf?’!?;?) L

06" July, 2023

‘Chairman for proper order please

vOrder or other proceedmgs wnth 5|gnature ofJudge

- g

. The appeal presented today byl\/lr' Fazal Shah I\/lohmad'Advocate

‘may be entered in the Instltutlon Reglster and put up to the Worthy

STRAR

This case is entrusted to Smgle Bench at Peshawar for prellmlnary
heanng to be put there on é Z 222 Notlces be |ssued to appellant

and hIS counsel for the date fixed.

CHAIRMAN

Counsel for the appellant present.

Let pre-adlniSsion be issued to the respondents. To
come up for reply/prehmmary hearmg on 16.08.2022
beiore the S.B.” \ '

(Kalim Arshad Khan)_
Chairman -
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Dated:-20-06-2022 ppellant

Through & é

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

Advocate
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N BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No_/ o¥® 12022

Muhammad Jehangir Khan, Pharmacy Technician (BPS-12), Govt.
Institute for the Visually Impaired, Children (Girls) PeshaWgp ot ydukinee

......................... A ppellag_t o ﬂ (Y
VERSUS eos 222

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

Riledto-day On acceptance of this appeal, respondents may kindly be
directed to grant/allow the appellant Health Allowance at the

n%?rmm-ﬂ? rate of one running basic pay w.e.f 01-01-2012 with all back
~\W\ \bA>V  benefits. |

Respectfully Submitted:-

1. That the appellant was appointed as Muhammad Usman,
Dispenser (BPS-05) on 22-04-1991 and was later promoted
as Pharmacy Technician (BPS-12) and is serving in the
Special Education Institution and teaching/providing special
education/training to special children and since appointment
he has performed his duties with honesty and full devotion
with spotless service career.



o

=

2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so

far despite the lapse of the statutory period of ninety days.
(Copy of departmental appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay w.e.f 01-01-2012, is against the law, facts and principles
of justice on grounds inter-alia as follows:-

GROUND S:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same



point has been deiced by various foras, the appellant
such is also entitled to the same treatment.

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appealf , , [
Dated:-20-06-2022 ppellant

Through ) E
o Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable
Tribunal.

ADVOCATE

AFFIDAVIT

I, Muhammad Jehangir Khan, Pharmacy Technician (BPS-12),
Govt. Institute for the Visually Impaired, Children (Girls) Peshawar,
do hereby solemnly affirm and declare on oath that the contents of
this Appeal are true and correct to the best of my knowledge and
belief and nothing has been concealed f@m this honorable

Tribunal.

gEJIk\E)/NAENT




/ll(/l'lll(‘llf Shieet C
In, d:c I'L(!cxul bcx vice Tribunal, I.slnm.xb.)d

'-A-r/. :

Appeals No.565 v 573, 757 ta 793, 894 Lo ‘)l«\ 918-A,919 (o
943. 998 101045, 1108 10 1179, 1224 o 1243, 1265 10 1325, 2327
©.2350, 2552 10 2368&2368-A, 2369 (o 2443, 2446 10 2484 &

2487 10 2501, ..nOS lo 2320(R)C5120 16 with M.P S.

Nuseat Taliir and n(hcrs a

\’m \ux

Sceretary, C‘.un( il Admuus(x.nt-ou & D«.\'Llopuu.u( Dmmon, :
Sccx u'u), l'm.nuc Division and AC‘PR lsl.lm.lb ad.

D.uc oflnslxluuon : 04.04.2016, T .
Datc ofhcarmg ¢ 17.07.2017
Date o[Judg,mcnt : 18.07.2017

. : !
Bt_;forc: . Syecd R.lﬁqnc IIuamm Shal, and- ]
. Sycd Muhammad H’umd Mcmbcrs.
. Present; Mr. Muhumm.nd Anwnr Mu;,hnl Advocn(c_ ('or| the S
N appellants. Cod
Y. Syed: Zil-c-Husnain Kazml. Assistant  Auorney

General for the respondents with M/s Arshad Anj um. - |
Assistint Dxru.lor. CA & DD, Naveed Akhlcr, Scetion . | ,
Qfficér, Finance Division, Azhar Nadeem A V(m,ﬁ “
Assistant Accounts’ Officer :md Muh.uumad Ja bnr. !
buuur Audum AGN\ as D.R: ~. .

IUD(‘M]( N'

SYED RAFIOUI- HUSSAIN SHAHM, MI‘MBI' R:- Wllll (hlb ululblncnl_..":
we shall decide the above mlcd -appeals. The facts g,lvmg rm. 1o lhc present -

appcals arc llml the Prime mestpr of Pakistan appxovcd paymcnt ‘of H allh -

Allowancc to the msuluuous prowdmg Health Scrv:ccs in lhc year 012',.}.,‘;
~and the Fi mancc Division’ issucd notifi ication No.2(l3)R-2/20l 1-777 nu.d_' o
< 06 02.2012 for grant of chllh AHO\vaucc. cqual 1o onc.lmsnc pay ‘of.” ;

nmmng salary to- the hcallh personnel in the cmploymcnl of Feo
Government in BPS Schcnu. w.e.ll 01.01.2012, in addition lo lhc exig
‘pay and nllow.mcu in Bl’S scheme, lIc.leh allowance had been pmd l(

conlcmponru,s of the appcllams in o(hcr Governiment. Hospxlals mclu

PIMS Federal, Gnv( Pulychnn.. CDA, ICT, Pakistan Railways .md Fede

Govcmmcnl Scrvncui I lospxl.ll l«l.mmbn(l cle. but it was dm.oulmm.

the pn..scnl appcll.mls vide' impugned orders dalcd 08.08 2014 21 03

.
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W 240 personnc of Ritcctorany General

the AGI_’R. l.s‘lau'nnbad..\‘znr(uq paying tlic

with elle from 04 s 205, I ITICER TN

CAKDD ihe cmployces of DGSEE started ngila(ing lljlc'-m_:mcr with him who L.

 vide leiter dated 13.03.2013 alloweqg Tlea

° of 16 instiyitions ol DGHE and allicd cducation centhes, cie. in view.or
' funclions and the scrvices being rendere by them in prévi(ling_chl(h,

-Services 1o (he disabled and specisy children with effeey from 01.61.2012

and the AGPR accordingly staried payin

AGPR \'idc' letter dated _08.08..2014 inlbniwd the Director .Gcncr:ll;' .DCSE '
-that Finance Division had.no provided I)mlgcl‘ullncu(iun for the year 2014
2015 ror the said )\“0\\'“!!&;0’". henee; he pPayment of s;'nid All_ow:umc be ) )
Sloppcd by submiting the cpmpulér changes theough concerned DDO;, C

- Subscquently the Finance Division allog;

but the CA&DD parkcd.the budget and later on nlio_calcd the same Yo _soiuf

otlicr arganjzation, Being appricvied ql's(dpp:ngc.or the said Allmfv:mcc vide

letter. dateq 05.08.2014 the affecied
No.3,78f3/20!‘|, 3-"58/'2(11-" and 0077201

Hon’ble Islamabag High Cowrt, Iskunabug vide arder ditted l7.()',').2j()l$"i

-the fol'lowin,g 'manncr: - i

_ XXX ' S
PR 9. In e light of (he

alongwith the: connecteg petilions are converted ine i
fepresentationg deemed (0 be rending before the learned '
. Seerctary CADD: The leaned Scerctary CADD ‘shajj
“afford "an opporlunitly of hearing (o an  authorized -

representative o <ine petiti

' Speiking order, If s Expeeted that (he Sccrcl:zry_shall. )
interalia, lake into Consideration; i

W) he :n"ﬁd;"n'i( dated i6.3.2015 filed by the Sccx;'cmry

Firange, during the

AN
b)  the i ihat in so;
Was paid o the om

o e die approval given by the CADD;- 1
€) The .'cqf.icSl minle by g un behallr o ‘the,

Petitioners that in

‘the  Health Allowanee ‘would cause img chse

N hazdship:; and
d) The Iact. thag the

-~
A
‘-

A

LY b Y1

.5

and 2'5.-”3'.201(-;._‘ ;l'lnc. Scerctary, .C.'npil:_‘ﬂ. '(\Eln\ilaislv'::'f"'l ".(:'})cvclnplilclll "
Division ((.’/\&'lvn)) vide lwu{:; thiced 06.08.20) 2 u“mvci Hlealth Alloawange

XXX

RV OWTUR T dilferent e nreats  and enities der {he-
" rﬁ.a.i!’:\ \:‘v"-?,.‘.lﬁa . _ pan s i he
[ Boat ié .

. . .\. =

Py

565 1 STIRICSI2006, crc, wigh M., “\

ol Special litim_ on (DGSE) TN
said Allowance . hese personne}

Hiscriminative aeti of Seertury

Ith Allowanee 10 all the cmpmchs‘

5 the said allowanee 'luvlhcm. The

.

ied budget for (e said Allowance * O

=

employces filed wrij l'ctiliovl

4 which were disposcd of by the. -

. ' XXX “
above, the instani pelition R

oaers and, thercafler pass a Y Y

N . L §
[ Lt :
p;:occcdings before this Court; !

ne cases (he Healtl AIFIO\\'-an‘cc:
pioyees by ihe AGPR pussuang

1

thc'circmnsmnccs recoveny of

pelitioners are craployces of

Szt g

- TGBE TRUECOPY .




e _ "é'( Y -5(.5m.s'/:tuut:.s‘/zuu.,clc.wimm.l'a;

administrative umuol of CADD and, therelore, e :
cligibility shall be tuken e~

entitlement  or
Fostius of el

counsideration  in the  light  of
Jdepartment or eatity separately.

S. - In order 1o nicet “the ends of JIISULL. xl \vould be
“appropriate that. recovery of the Health Allowance alrcady
paid 10-thé cmployces is recover cd after a speaking order hus
been passed by the learned Sceretary. It is expected that the

- . Scerctary CADD shall pass a spcaking order prcl’cmblv wuhm
) - 90- th) s : .
| OXSN B o - . NXX NNN

The bu.lt.llll) CALHD .nllu puu g llu., rcu..uu‘ mul nltording lh\"
“apportugity. ol ht..uuu_- tn llu. .uuhmm.d represcnlatives ol - llu.'
11.03.2016 passed the order dn[u.l_

' pculloncra (now appellants) ari

,21 .03.2016 and . dcclarcd the CA&.DD:. lcilcr dated 13.03.2016 o
allowmg Health Allowanee. to the l)(.abl unployuw uul.lwful, .ng:un-.t ,,
the rules, \'ond ab initio and dirccted the-AGPR to rccovcn llu. s.ml f
Allowancc from their salancs in’ casy mshllmcms. . :

' 2.': LI lhns backdrop, lhc appcll'uﬂs filed (hc mslahl appcals with '
1hc followmg prayer: - -.»,' _ ' : ?
) : “ll is, lhcrcfon.. most respectfully prayed l.hm the [ - E

. “appellant being- cntitied to Health - Allowanee being | © ., b
<7 covered under category of Health Personnel, the said [y 0 ] o
‘order dated’ 21.03.2016 Dby respondent No.l - may | - T

thevelore, be set aside and it be declared that the action
of respondent Mol in“withdrawing the said ..llO\ rangs’
and recovery thereof from the -salarics of appcllauls is} .
~malafide, illegal,. violative of principles of locus| .
.;pocmlumac.. unf.ur. “unjust,’ -unrcasonable, nrbxlnry ST
fancitul and.capricious. and that arc entitled to receive) - - 10
the samw, . [fom the date it has- been wxl.hdr.lwn and( - i

sloppul lrom p.lymcul T Y

R

3. . 'lhc lcarm.d ‘counscl lor the dPP“-““"‘S a-'gucd lh.x.‘lhc.';"'

_appcllams bcmg l‘cdcr'\l govcrmm.nl Scrvanis - undcr Amclc ”40 of ..»

" Constitution of the Islnmlc chubllc of Paklblan. 1973 nnd covercd mdcr
Scction 2 (b) of wal Scrvanls Act, 1973 \vcrc entitled ; to all pnl
allowances prescribed by F u.lu.:l Govunmcn( for its v..mployc;.s l-f the
stated lhat ﬁnancul dlrccuvq contained: in Mxmslry of] Finance )
No.2(13)R-2/2011 ,datcd 06.02.2012 ‘was unambiguous and dle
stipulated adwmissibility ol Health- Allowance 1o .1ll health- pcrson ' :

cmplovmcm of Federal Cuvummnl in 3PS .S«.lu,.m. but dcspuc the!

notilication ol the Finanee Dn'l.smn. the appellants were [deprived
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;'l' UL 5: 3(!()('\12010. cle, wilh MJ’.‘. \

the leurned counsul' ('oi"ihc-

nppcllnms referrad L] the Juwdgments or 7y ST dated 05.10.207 5. 101 "0!'6
18.0s. 2016 and 14,12, 2010 p.n\ctl in /\p,n.:ll.- No. 224([()(:8/"’0! 5. 667 Iﬂ
b72(R)CS/"0|.: dI70 10 I|.S7 sy (o l"Sl(l\)(.S 20!3 & 331 o
40*(!{)CS/7016 and praved for - the same velicf, The lunrncd counsel

said bcncﬁu. In suppon or hm \c.rsmu

vdmncnu) argued that (he Fespondent-Finance Division was blmvuu, hot -
-and cold in the s same brearh is. on the onec hand, it hag admitted the clmm or

the ppeliams jn para 4 ! lm.u PaTAWise cointments filed inlic Mon blt.

Islhamabagy Nigli Court, lslnmnlnd wlhile, on the olhl.r lrmd they (l(.(.hm.d
the samce clajm ‘\'idc‘ordu d.llul Zl U3.2010. M cou(c.ndcd thnl the bcm.r t
. once yranted and acted upon h.ul c.rc.llcd i vested righ wlm.h could not bt- .

withdrawg u-nl.'ucr.lll\'. in \mlnluon of pr mcmlc of natural dustice, The'
Adeared counse| lor the .-ppc".xm l.mly argucd that unpugm.d orders- were
ab-

uuhdnw.ll / \(upp.q,c. af \.1|suy

void miuo. coram- nnn-uuhcc and’ having no s.nm.uly ol lmv s

.unmmu.d o punishiment whu.h could not
. be. .l\v‘lrdcd withou{

.ndoplmr the duce process of faw. prnvulul umlcr llu. .

(;ow.rmm.nl Servants (1 ivi m.y td L)u.uphm.) Rules, 1)73 S

9. : 'lhc ll ,was sl:u ’

that the sajd

nppc-:ls were rcsmlcd by the rcspondulls.

:lllownmc \\.l\ x.u( admissible to the appcllnnls as they dld agt.

“fall untlr‘_r the 'lc.nu‘u.-"; o"hul.h petsonnel becausc heaity pcrxohucl mea
" a person who licld a post in .mv institute or organization delivering servi
*in the healty sector and mcludcd in Schcduh.-l It was further subnm(cd tha

.uppc.“nnl" ij thy -
VAGPI\ on the basis of” C/\DD Dmsmus letter dated-

lhc Health Aﬂowancc was nllowcd provxsxomuv lo the

, subﬁcqucntly that Division. s:c.nt a rcf'crcncc to the Fi inance vaxs:on lo Scck '

its concurrence for admx:sxbxhu of Health Allowance whigy, n.gx cucd the)

Samc on 14.03.20]3 on-the ground that they were involved in the proccss

of cducation, (r:unmg and rc.h:llnm.mnn n!' disabled x.luldrcn and pecsons

-.nuld not be dccl.lrcd ax health pc.r«mncl to|.
“beeome entitled for e said The CADD on 13.03. 20!3 in its
Communication (g AGPR um\cu.d sanction of the Ih.nllh /\llmv.mcc. to"
DGsE cmployccs \\uhnu( cu..cprrcncc. of the
"AGPR W the appcllan(s. which ’;was

,mbso.qucn(ly clm.onunucd

witly disabilitics- and, ‘hence,

al low.mcc.

Fi Inancc Dmsn.n .md ihc

imade provxsmnal ,.x\'mmn

.IHLI‘ \-Cl‘lll(.-lllt)ﬂ ol” ulullcnn.m in cbrdc,r o

I
prevent the misuse ol this allovance by non-catiticd personael] It was -

rc<pondt.n! No 2

subnmlcd b\' lh.u health .ullow.mcc was grnmcd,

pa T ."-r‘T.,. " .
ATRRETR 38 i
U dev .t o o.l.o : i
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B pome o . . '
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?,' 5 565 m;su(l'()csama.cxc. wilh M.ps,

Minister, (hmugh it summary, spocmcally moved for

approval of the vime
¢. Pakistan Ipstiste of Mo..dlc.d

three Federal Government Uospx(uls i

Sgicnces, 17 G Polyclinic and N.xuon.ll lastitute ochh.lbxht.:uon Mecdicine.

JIhe Ducclomlo (uun,rnl ol Specia) E(luu.llmn & Socml Wclf.uc, liczx?g an
uluu.umnnl bod)
n,lnbxhuuon of dxs.lblg,d children and persons iviih d|s1bxmu.:., \vhxch was
-carried out by a mu.u-vrot’csuonnl team mcludmg teachers, profcssmmlq

doum.». .ldnnm-.h.uun,. mml..(un.:l and supportive / .muu.uy stafl v.hd uul

: I'a” w:lhm lhc ambit of health’ orgamzntxon and could not be declared as

hcaml pt.rsouncl‘ lu yet e said. .nllmv.uu.a... The respondeny No.3 je.-
~AGPRin its parawxsc comments submutcd that the xdcnllcal .cascs litled Dr..
Farkh F. Lodhx cte,” vs Sccrclary Finance wege still pcndmL., b(.forc the

Hon ble Suprcmc Court of Pak:slnn

ST “We hcnrq u%c,,lcaméd counscl for (he parties and pérused the
‘record. ' B T < C
C 6. 'Hu. h(..lllh .nllmv.mcg t..qu.ll to anc hnsu. pay oﬁunnmg Salary

" was. granted to (he- hc.xllh pn.rwnm.l in’ the- employmeni of l-«.dcml
Govc.rnmcn( in 180y .\uu.mc “with elieet from o) UL2002. 1t was, mmlv.. _

ddmissible 1o non-ch.ncal cadres. In erly to a query rajscd by AGPR vide

letter  No. TM/lb 64'C.Sl IPIJU’.SIZO“ 1271 86, datcd 2, 03 2012 lhc .
. chulauons ng of the Finance DlVl.'ilOll VldL u.0. No.F 2(13)1(-2/2012- '

172 dalcd 27.03.2012 lumished dt.l' inition of lhc health pcrsonm.l by ':l'uuu_,

" that ‘health pcrsonncl mcam a pcrsons who held 8 post in any institute or -

orgamznnon dchvcnm_, scrvxcc'i in the lu..mh Scetor “and - includied in
Schcdulc—l but did not mcludc .person wha was on dcpulauon lo the
F cdcral Govcmmcnl l'rom any Provmcc or-other authonly and who was on

contract, or on work chargcd bns:s or-who Was paid from conungcncncs

‘The appou:mts are ncither dcpmauomsts from any Provmce or othcr'

Thcy arc also not- being p'ud [rom commgc.ncnos. On the conlrary, (hcy are

: cxv:] servants under seetjo. 2 (b) of llu. Clwl Servanty Act, 1973 und nrc .
dchvcring scrvices to ‘the dxs:;blcd chlldrcn / pcrsons. The benef iciarjes I- Lo
' 'nppcllams compriscd of Academic nnd Admnuslnuvc Cadres, Accoulmg‘.
to the dcfi inition fummhcd by. xhc rmancc Dmsmn vide their u.o0. ¢ au.(-l“'.'

27.03. 2012 the appellants- are umllcd 0 health nllow.um.c. In puras-6 & 71
undcr Facls of Dparawisc c.ommcnls ﬁlcd bclorc lhc Hon'blc lslan]_ubad'l-hgh '

d(..ll( with . the. process of cducalwn trammg and

- authonly nor have been cngagcd ou contr'lct or on work* charged bnsns. o
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| Court, Islamabad on behalf or Su..ﬂ.lﬂry Finance Division in Writ Petition'
- 'Nb.4007.'201.4. it was calégbncnlb admmgd lh.u in April, 2014 anu'y of
C.‘\DD again submitted Nl§ 7/ l]Os com'umng a provision ol Rs.100 uullmn
s HPA “for DGSE for i inancial yc:lr “Ol-l 15 lmwwu, DEA refusel 1o
cndorse the NIS 7 BOs and furu.ﬁully cluluc(«.d ¥n amount of Rs.92.542 .

million of HPA, Rs.7.458 million for thc
appellants) i o

lcavm" pc:mom.n (now

under the cmcna of cnmlcmcnl of . HPA,
lctter dalcd 09.0s. 2014

as. ])Ll‘ DI-A (LADD)

understanding, DO, was issucd . b)' FA's

19,
565 1o’ 571(R)C§/"0l( cte. witly M l's v

24 cmployu... who bclongcd to mcdical prorcssxon and came .

Orgamzauon lo AGPR for stoppage of HPA 10 non-cnuu_cd cmployccs and -

xl was duty of AGPR o take’ acuon on the said lc(lér and " decide

cnullcmcnl It was prn)'cd that the pelition was an .ndmmmmuvu 1ssuc wxlh :

CADD & DC'SL. therefore, llu. i m.uu.g. Division be | (.\c.ludul frmn he list

-of respondents.” Now: the l-m:mm. Duv:smn h.ns come up with dl(‘fcrcm

ostand, 1t s Sl .|llow¢.d I .lppmb.llc and reprabate, No logical n.ply has

been submuu.d by (lu. respondents for d\.pnvmg, the appc.llanta of their -

lctmmah. nghh. A large number ul‘ employces of (he I uk.r.ll (aovunmcnl

<umlnr1y placed, arc gcltm;. the sald .ulvm(n;_.c Why. then, the appellaaty

" be dc.pnvcd is not clear from. what has bicen written in the commuua bofore

Islamabad and’ the lcdc.ral Service
: Trlbunal “This seems to be d:scnmmmory (rca(mcm oﬂcndmg Article 4 &

Cthe Hon'ble Islamabad llu}_,h (.om(

25 of the Consmuuon of Islamic chubhc of J’akxs(an, 1973. F urthc.r the
appc.ll:mls have bccn dxrcc.(cd bv respondent No.l to refund the paid
amount’ which is agamsl the prmcu)lc of locus Pocnitcritine bccausc the
Hon'ble Suprcmc Court of Pnkls(an has consxslcnlly htld that the bcm.ﬁl
once granted and acted upon crcnlcd ‘a vested . -right. wluch could not b
wuhdrawn umlalcmlly,‘ ; \'lolauon oF n:uural Jusllu-. Itis an cslnbhshcd
law that beperig reeeived hy a cjwl acwnxxl cvm under- c.rruncoub urdu'
passed by the compclcnl aulliority wuhou( nny fault ou ‘the p.ur( of uvnl
not be recovered ‘cven - the benelicial order \v.:s
subscquently withdrawn op ru.ur c,d’ We are fortilicd lo take fliis vu.w ul

" the light of the Judemcnt of Hon'ble Suprcmc Court of Pakistan n.porlcd in”

PLD 1992 sC :07. chcc. to this cxscm, the impugnced” orders are ! 'nol

.lcg1|l\' smlmnnbh. and liable to be seL .mdc, B : - . i '

‘,t' 5-.
-

- 7.' ' . We wnuld hl.c to makc ,:m cmphasus on the Judgmcnts of (hc

‘ Tnbunal in Appcals No."24(R)CS/70 15 and 381 to 405(R)CS/"016

dated
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) A ' o :-os t .~.7.1u<;L'sr.'uur. vie, with M.Ps,

. A

) u:-.lO.:Ol) and 14.12.2016 swhergin: the controversy u.laluq, to llcalth

' ‘\llo\\ancv. has. .:hudv bees resolved: When confrunted wuh lhc said fact,

lh\. rcspomlum have failed lO dcm th luct. As such, the .xcuon of thc

. r\.spnndcnh .lppu-u’: 1o be: m\.on..usu.m in the light of the 1lou.m¢.nlxont.d _
o judgments on account ol :\.'ucl" 25 of the Conpstitution which guaramccs o

o.qu.ll nghl\..md x.qual plou.cuon of law for cvu’y cmccn. To t.nsurc o . .
umformuv ‘rule of "consistency must be applicd while considering the case Co

ul the uppcll-ml v Sinee dhe Thaithile 'Aln‘\' Closvert vide il. Jdaandps il in the .

' case reported as 1996 SCMR 1185 has already lu.ld that “rule. of bood :
. ;,ov..rn.mu. dunuimds thai the b\.m.ﬁ.s of the said decision be extendey to
) -
other civil servants also, who m.ly aat ln. p.u'lu.:. 10 the litigation, msu..xd ofl A
, z.ompcllmg them 10 approach llu. 'lnbpn.xl or any ‘other legal forum, Hcpcc‘ i
v + the claim of the appcllants is rcqunrcd to bc dccxdcd on the same analogy / I i W
: . B 5
) B 'pnncxplc as fmmcd inthe cascs ot' Dr. F :m'ukh Fiaz Lodhx and others by the’ | i
: - R L
' 'I'nbunal vide H;Judgmcnl dalcd 05 10 2015 11.01.2016 and 14.12. 201p | R I 15
N . B I
: ) 8.~ . Foregoing; m view and lollowmg the rule of consistency, lhc o i;«' by
- impugned -orders dated "l .03.2016 .ml.l 25.03.2016 arc sct aside ymh i i AD.";"
' dlrucuon 1o the n.spondcnls to continue the Health Allowhrice alrc.udy - oo b f i
. B L-r:um.d W e appellants .smu: 2012, .md ta relund all duduuuou m.ndc in ‘ i l. 4
: ; o ' complianee mlll the unpubncd unls‘l.\ wuluu o periad ol un numlh hum :
the date the “'l“' wl'ihis JmI;um.-lu is eeceivad. in their office. Sinee the main . ' :
o _ appeils h.wc been accepled, iise. Petitions are :;l;ao ucccplcd Qo E
. - A - v w1
. . 9. . Jmllzmcul 1o apply all thetitled .I])]‘)L.ll\ mumus mutandis, | ; ’ ! |
s ‘ 10. Jhcn. shall be no ordnr a:. to costs. L ' , i A0
T ' _ il
- - 11, . Pamcs shall be informed. accordmgly - ' “ !ﬂ;x}'.-
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clc.l

Federation of Pa.k:stan through Scuetary Capxtal Admqutmtxon

and Development- D1vxsmn.

Islarnahad etc

vous AppolLu-;L(a)
T (in all cases)
szz.svs )

o : (m sl A.1631/2017)
“. ... {inC.A1632/17)

T {in C.A/1633/2Q17) %
“{in C. A.1634/2017)
{in C.A.1635/17)

{in. C.A. 163672017}

Nusrat ’I‘ahn- ctc.

Mira) Gul etc.

Ejaz Ahmed and others
¢ - Firdous Begum ete.. .

Robina Qureshi ete. .

Muhammad. Arshad etc. o

- Shahbaz Akhtar’ Khalid ete.. - . [in C.AI1637/2017)
Muhamme.d “Tougeer utmm q.‘.tc ol CaA, 1638/20L7)
* AdleEE ANmed BEe, Ui ©A1639/2017)
Lo Taimoor Imran Ali.Khan ete. (i C.A.1640/2017) -
W Muhammad Jabbar Xhen etc.” G C.A1641/17)
, Shehid Igbalete. . “in CiA.1642/2017).
) Muharmmad Anwar ate, . 1i'u't..A.-1643/2017}
AN ‘Naliced Kausar ete.- (it C.A.1644/17)

[irt C.A, 1645/”(“:) .
(i C.A, 1646/20]7) s
(i CLANBFT 1T

" 1gbal ur Rashid eté:
‘Ghulam. Mustafa ets,
 Mulchtar Ahmed' etc, .
Naccma'Bushra Mahk ete, i
Meeha Asadietc..” .. .
Muhanmimad Qayyum ete. ’
‘Rubina Mahmood -Awan ste. .
‘Muhammad Khushal Khan ete. )
Mussarat Bibi-etc,

Muhammad ‘Ghulam Durranii-ete. |
Muhanmed. Mushtag ete. ‘

STED Qari Mulidmmad Alinas ete,
" ‘Riaz Axhtar ete. ' Do
- Syed Zamieer Hmdcr szvl ete. -
" Court Assoclate - Liagat. Al cté. .

{in C.A.1649/2017)
- {in/C.A.1650/17)
{in C.A.1651/2017)
(in C.A.1652/2017)
- (in C.A,1653/17)
(in C.A.1634/2017)
{in C.A.1655/2017)
{in C.A.1656/17)
{irs C.A.1657/2017)
{in C.A.1658/2017)
s (in C.A.2659/17)
S in G A.1660/'2017) '
-(in C.A, 1661/2017)
(in'C.A.1662/17)

ls!nmlb.nd . Wasc:m Huasam ctc
Khalid Pervez’ etg:

_Muhammad:Nazir Klyam ctc
2 fin C. A.166¢/201'7) )

U C.a1665/17)

3 }'MB_//_“ :

(in C.A.1648/2017) . -

' (inC.A.1663/2017)

@ T
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Mumtaz Hussain cta.
. Manzoor Ahmed etc. .
" mohsin Tanvir etc. T -
. Jabbar Hussain’ ctc; 4

Syed Manzar Hussain Gardezi: etc. .

tviuhammad Saleem I{unber ete.
Abid Hussain ¢tc. =~ -
Nawabzada.ctc.

Muheunrad Azccm-l(.han ctc
Attaullah ete. T
Syed Nazir Hussain Shah etc,
Muhammad Amir etc. )
mrs. Mehmood Farzana
vMuhammad Anwar ur: Rahman ete.
Rufl ete.

Mumtaz Khan cte.”

mMrs. Rehana Gha.t'fm ate..
#Azad Khan etc. - s

.. Shazia Bibi etc.

Imran ete.

Zahid Mehmood etc.

Zafeer Ahmed etc.

Arslan Igbal etc.

Mrs. Syeda Khatoon ete,
Miss Zubaida Khatoon etc.
Mrs, Farida Rgﬁ ete.

Badar Munir Badar ete,
Azhar Mehmood etc. -
Muhammad Daud ctc
-$halfiq ete.

.Javmd Rauf ete.

Ch. Amjad Ah ete:

Liagat Ali etc, |

Alkhtar etc.

Shaukat Jan-etc.

Abdul Karim etc.

Mubarilk Ali:Satti ¢to..

Mra. Safia Kalboro ete.

. Mrs. Sahleha Nasreen ctc

" Miss Shezia Nazir etc,
Abdul Rasghid Shah ete.
Mumtaz Gill etc. .

. vuhammad Farhan ctc,.
Alludin ete. , ] .
M. Sohail Khan etc. Ty
Syeda Sadaf Ali etc. ’

.. Miss Shahida Parvegn’ etc
\ Mrs. Shamim Abid ete. ..,
wste. Mrs. Rahat Sultana etc,
LotPaksR]} Maqsood ete.
\ \amnb’! wrs, Sumira Yasmten
hahld M. Khametc; .
ss Shazia Bibletc. -
nvrrs Rulch-e-ffzal ete, ’
M. Amir ete. 0t
. Mrs. Sumere AziZ ctc

I

5 ] ‘._.‘ )

“in EANSTIINT).
- {in QA v /o017y

(in C.A1679/2017)°.
(in CA680)17) o0
- (in C.A/168172017) ..

| {in C.A.1704/17)

{in C.AT1Y/201

) "'(mCAwm;
- (m C.A.1722 17)

1667/2017) .-
(in C.A:166B717) .-

(in C.A.1669/32017). . .
(in C.AT670/2017) .-~

6713/2017)
(ln CA.1674/17) .
{in C. A.1675/2017)~ :
(in C:A.1676/2017).
(i C.A.1677} 17)
(in C.A. 1678/20L7)

(in C.A.1682/2017). . "
(in C.A.1683/17)

(in C.4.1684/2017) o
{(in C,A.1685/2017). o

(in C.A.1686717)
(in C.A,1687/2017)
(in C.A:1688/2017) .

. (in C.A:1689/17).

(m C. A«1690/2017)
{in C.A:T59)/2017)
fin CANBO2LUTY ke

(I C:A:169372017) .-
fin C:A.169472Q17)...

{in C.A.1695/17) -
" in C.A:1686/2017) *
L {in CK:HERT
“{in C.A. 168817}

(in C.A, 1699/2017) ' o

" (in C.A.1700/2017)
“inCAsTOLAT)

-Gk

(ingC.A.1705/2017).
(in C.A. 1706/2017)
(in C.A. 27077 17).
“{in C.A.170 /2017) K
(in C.A.1709/2017). -
n C.AATIONY), & .0

{in-Ci&, 1712/2017)
1L ). .

2017)° -

RG]

4 '(m C.A: 1666/"0&7)_ :
' (in C.A
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T el Baghin ete, o

~ .

. Asif Ali and others: N

B

. Setee. s
' ?.Muhammad Bukhsh others
% ¢ Mrs. Qamar Zahra'etc. -
__;“"Shabbir. Nawaz etei . 5
+ Zulfigar Ahmcd-‘other‘a; L
Mrs. Rashda Jabeen etc:’

Mrs. Najma Khantim:ete. -

L. Mre. Samind Zalak 7

. Mo, Mah-e:Nag lerar & others i

Zuhaida Khanum ¢tc.
Mrs. Shabana Latif-eté.
Mro. Zahjda. Naheed £te.

Mioe Lala Rukh Qurehl cte. S

Mrs. Rahcela. Ambreen. stc.
.Mrg, Shams un Niea ‘apd.ot

{in C.A. 1723/2017) -
. C.A.1724/2017}

. (in C.A.1725/17)
L (0. C.A.1726/2017)
" r. lin CAL727/2017)
“lin C.A.L728/17)
n C.A1728/2017)

“ fin C.A.1730/2017).

(i C.ALT31/17]
. "(in:‘C;A.1732/2017).
#(in C.A.1733/20 17}

A}
o]

I {in C.A.1734/17)

{in C.A,1735/2017)
"7 (in C.A.1736/2017)
L fin CALTIT(LT)

\ H

hers (in C.AL1738/2017)

Mg, Farzana Maseod €ic;. . {in C.A.17 39/2017) .

_ Mrs. Kaneez Rubabx ete. - th C.AIT40/17) .

" Wis. Raheela Haiderand others -{in C.A.1741 /2017)
Mirs.-Asia Bashid cte: T in C.A.1742/2017) .

SO s, Tayyaba Qaiser etc..

“lin C.A.1743/17)

S Mis. Naureen ‘Iqbel and:others: - " fin C.A.1744/20.:l.7) .
", Mrs. S,hahbg.naxause@'; e .. Gin C.A1745/2017)
R Tahira Yasmeer Aya.cte. - * (in C.A.LT46/ 17 -
- Tauqcerft\hmﬁd and éthers . (in C.ANTAT [2017) -
; ' Inayat Ullah ete. L g C.A.1748/2017)
L ‘Muhammad 1dreés Qamar ete, - lin C.A.1749/17)

.cbuﬂ? 5 e ot A ety
{ Suproing coyr\'_.ol,’aa_mmh’m‘a Mushid-etes - -
7 telginabad Ko M

Syed-Arif Hiissain Shah etc..

Parveen Akhtar-ete. -
. Mtihammad"ﬂo‘uaui‘. eted,
: Na,erce,n-m\jum Aya et
. Muhammad Ishaq 6t -
- azher Mahmiood: et .,
. Abdul Ghafoor ete.. ‘L
e Mithammad Sayyad:ete. .

. Muhammad Saleeni-Khan etc. v

‘Gul Shad ete.~ 7 .
Josheph Rafiq etc. <

.t

. ‘Scha;'S‘aLdzil“;Aliictp._ 7Y o

. Mrs,; Mehna Ajialete.

Jdved Iqbgl efe.

‘Mrs: Rigwana S‘ha,'-l;id:cté.‘ s
MuhammadAjrg'a‘l-gtq., .

. Iqtides Hussain' eté. -
. Tahir Mehmood et¢.

’ .f;fEST ED ' Adnen Bagacae. -

. 'Pervaiz Nadeer etc.
2. psif Yqunas‘» eter .
. Muh{am;nz.sd Younas etc.

hoiale

mad: Atlam ete.

,bu»".,‘.\‘ .
S - shoukat Maghid-ete:

- Ms! Yagmin Tahira ctc:

L M\,\hqmmad-fwlam-:etc.

*  Mgs: Rubing Anjurm etC.
P .{_'A-“‘, '

St

© i C.A1751/2017)
{in C.A.1752117)
{in C.A.1753/2017)
{in C:A.1754/2017)
%{in C.A:1755/17%)
(in C.A,1756/2017)
in-C.A.1757/2017)
o (in C.A. 1758/17)
i (i C.A.1759/2017)
. im C.A,1760/2017} .
{in C.AL76L/1T)

O {2 C.A.1763/2017)
oclia C.A.l,’:"fv-‘l-/l'r’) .
i C.A 17652017}
s .(i.n'C,Ps..l'76f)-/ 2017}
4 (in.C.A.LT67/1T) o
. (in-C.A.1768/2017) ’
" (in C.A.1769/2017)
{in C.A.1770/17}
(in C.A.1771/2017)
{in C.A1772/2017) .
Ain _C;A_.l-7'73,l 17}
(irs C.A1774/2017)
(in C.A.1'775/')_01'/')
{in C.ALT76/17}
(5 S LTTT203TY
e CLAL 17782017

: i
C .
) .

(in‘C.A.l‘TSO,/Q’.Olﬂ o,

© fin CALTER/208TY T
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Ganrt Assoclalt:
wusrann Gourl of Pohistan M: Tanveer ete.
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‘Waris Malik etc. -

M, Nazming ete.’ . ,

- Ms. Tasneem Fatifna eto, - .
. Muham'nmd queed Arif’ ’Khan
‘rfc

Miss Naz Tahir etc.

" Syed Sultan Shah eter .
* mrs. Shagufta Bibi o

Khawar Idrees ete.
fire. Naila Iqbal ete.
Amjad Badshah etc.

Imran Anwar etc.-
Amjad Sohail ete,

* Asif Mashid etc. )
. Mrs. Nusrat Dastagir ete. .

Mukhtar Akmed ete. -
Busharat Masihy ete. . -
Ali Rehman ete!,

Munir Ahmed etc,
Muhammad Zardad etc.
Syed Ashiaf ali etc. .
Mrs. Kausar Ayub ctc

‘Malile Waheed Shahzad eté.
- hstraf Mashid étc.
". Muhammad Ajnial-ete.”

wirs. Shaista M'ignazi.r ete.
yumtaz Hussain ete.

- Mre. Saime Noreen ete.

Razzag Ahmed ete!
viuhammad Ayab ete.

Ejaz Ahmed etc. . .
Shah Muhamraad Afzal etc.

 muhammed Javed ete.
. Muhammad Asif ctes

wiuhammad Kha.liq ete. -
Naufisa-Hanif etc. )
Qari Zahid Mehmoo& etc..
Asif-Aamin ete. o
Mrs. veronica ete.

Qari Mithammad Su:ldxque etc. o

5*/eda Saima Nasir etc,

. Mrs. Huma:‘Waseem ctc

Waheed ur Rehinan-ete.

" Ms: Saiira Parveen éte, -

Ghulam Rasool:and others
Tariq Khan ete. :
Muzaffar Huqsaiﬂ Rathare etc
Ms. Shahena Bhahid-etc. -
Muhurmmead Khan-ete.-
Basharat Ali ete.

Shabbir Ahmed etc. ‘
wrg. Shamim Aldatar etc.
meecr Abmed ete.
S.M. Siraj ete.

Zahid Mc¢hmood ete.
Mrs. Nadm Noreen &tc.

“fin C.ATTPO020°
{in C.A1791/ 17y

! , 4B

(hx CiA. 1780/201"\

. fin CA,]781/2017)
. {ia C. A 1’78”/17)

(in C.£.178342017)-
{in C.A.1784/2017) -

* (in C.A.1785/1%)

AinC.A, 1786/1017)
{in C.A.1787/2017)_
{in C.A.1788/17]

(i C.A.178972017)

A}

“{in C.A. 1792/’20'17),'

(in C.A.1793/2017)
(in C.A.1794/17) .

{in- C.A. 1795/2017) .-
(in ©.A.1796/2017)"." .

(in C.A 1797/ 17} -
fin C:A.1798/2017)

{in C.A/1799/2017)

{in C.A.1800/ 17)

. {in C.A.1B01/2017)

“lin C.A. 1809/17)
" {in C.A:1811/2017)

fin €.A.1802/2017)

o {inC.A 1803717 -
S inC.A. 1504/2017;

lin C.A.1805/2017) .

.. (in C.A.1806/17) |
{inC. A.1807]2017)

{in C.A.1B08/2017%).
{in. C.A: 18107201

~{in C.A.1812/17) '

- (in CALIBAS/LT),
" {in C.A. 181672

{in' C.A.1813/2017)

[in C,A.1814/2017)

(in C.A.1817)2037)

{in C.A.1818/17) °

{in C.:A,1819/2017)

{in’ C.A.1820/2017).
(in C.A.1821/17) -

| {in C:A.1822/2017)
- (in C.A.1823/17)

- {in C.A. 1824-/2017)

fin C.A.1826/17)"
(in C,A. X827/2017) :
{in CIA 1828/2017)

" lin C.A.1829/17) -

{in C.A.1830/2017] -

(in C.A.1851/2017) .

lin C.A.1832/17) -
o (mC
s .. fin C.AN834/2017).
", {in C.A:1835/17)

1833/2017) "

 (inCA.l s'vs;zom w

.....
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- Shahzad Nasir etc, ,
Miss Rubina Ageel ete. .
Irfan Ahmted ete. -, 4
Kadsar Afza ete.,. - -
Atif Rashid etc’. S
Vst. Shamim Alchtar ete.

* Mra. Naghinaha Jabcen ete,

Qari Mutiammad Abbas éte,
- S Noureen Kazmi ste. . s
. . Sajid Masih étc.
: 2 Mrs. Uzma Khatoon'etc,' p
.- Abdul Manan eté. . )
Harcon Rasheed e
Sajid Mehmood. etc
. .- Zseshen ur Rehman etc. .
" Muhammad Sa]eh etc
8aid Rehman ete. . |
Muhammad Ashrgf etc
Guftar Ahmed ete. .
Shahid Rauf etc.-
Farrukh Saleetn.ctc -
: . - Muhammad Irfan ete.
. . Muhammad Iqbal etc... -
' : Zia Ullah Asad “ete, - *
Falahat Shahid ete.. . *
Mrs. Asghari Bano etc.
Zia Afzal ete, " )
Muhammad: Rafaqatmc.
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" Date of Hearing 17.01.2018. . o
| JUDGMENT . %
. R A UMAR ATA BANDIAL J— By leave of this Comt‘ o ;j .
grcxnted on 23.02.2016, 0142016 and 12. 32 2017 in the '
. several connected appeal‘* before us, ‘the appellant Federal L _ fl
'Government "challenges the Judwments dehvered on common‘ i
questxons of fact and law by the leamed Federal Servme Tnbunal ,
- on 05 10 2015 11. 01 2016 and 18 07 2017 The Judgments | i
1mpugned in the connected appeals declare ‘the 1espondenfiv'l'
' % - employees of dlfferent mst1tut10ns functlomng under the
Dm.ctor ate General of Spemal Educatlon (“DGSE”) to be enutled-' - r
| to payment of Health Allowance grantea by the Federal. ‘
| Government vide. its Office. Memoranda dated 04. 02. 2012 and R :
: 06 2.2012. These Memoranda are 1ssued by the Fmance Dlvmon | l
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| b
‘ _,(/ﬁ. - mt?moranda containing the terms and conditions for the grant of - S 3
.L¢.40) . . . s ) - L. . Lo S . . f 1
- © Health Allowance to eligible persons: . | s
. “Gcnvernnievnt_of?aldst'an . l
' Finance Division . . . . . ST o ;
. s : - (Regulations Wing) . : . . Dog
: - F.No.2{13)R-2/2011 .. Islamabad, the 04 Feb,2012 :
- . OFFICE MEMORANDUM - ' |
Subject:  GRANT OF ADHOC ALLOWANCE EQUAL TO_ 3. il
' .~ " ONE BASIC PAY AT THE INITIAL OF THE - . . . . < :
' " SCALE TQ THE HEALTH PERSO_NNEL IN 3PS .. o ' L Iy
SCHEME. . P - : : g
. . The undersigned -is directed to say ‘that the o " . L i
Ordinance No.V1 of 2011 that sanctioned the Career Structure for - . - C 3
fmi Health Personnél Scheme (CSHP) has lapsed on 26.12.2011. . . i
- Accordirigly, CSHP is no longer in the field and all health personnel - - h B : i
have consequently reverted to the BPS scheme, In.order to | 4 ) : 4
compensate health personnel for the loss of benefits sought under . . - - h i
CSHP while preserving their status as Civil Servants, it Has been - - C i !
decided by the Federal Government to grant'adhoc allowance equal . . ’ R it
_ to one basic pay at the initial of the scale to the health personnel 2
in'_the employment of Federal'Goi/emmcnt, in- BPS scheme, with ‘* ’
effect from. 1% January, 2012. This will be in additiont to their 1' ok
. ‘existing pay/allowances in BPS Scheme.” N l
T This Division's OM No.2(13)R-2/2011-698 dated 17t : i
Novpmbe;’, 2011 may bgé treated as withdrawqw.'e.’f.. 26112.2011. .
o | o | L
o 8d/-7 {1 i
{M. Munir Sadiq) f) i
Deputy Secretary (R-1)" i iz
Yk, . . R ]
. : . . “Government of Pakistan. . o
o ‘ , _Finance Division o o . : N
» (Regulations Wing) . . - ’ . T 3
. ] © F.Ne.2(13jR-2/2011-777" - Islamabad, the 06th February,20i2 1
. : QFFICE MEMORANDUM } ’ ”: .
Subject: GRANT OF ADHQC ALLOWANCE.E UAL TO ONE. e 3 H
.. .. 'BASIC PAY OF RUNNING SALARY TO THE HEALTH - o e . B §
. PERSONNEL IN BPS SCHEME. . * - i o S B
S " In continuation. of Finance; ' Division’s OM. | o 'e
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the B
Federal Government to grant benefit of one basic pay of running . 4
calary as - Health Allowance to the. health ersonnel in the A
employment of Federal Government, in BPS scheme, with effect . . B
*from 1st January, 2012. This will be in addition to their existing ) L
allowances in BFS Scheme. Also grant of stipend amounting to i o ! K
~"Rs.50,000 per month to the postgraduate residents and Rs.24,000 o _ T S
per month for House - Officers resp}ectivcly w»‘e.f,_1.7.20'11‘ will . . . ' IR
continue. . ' - . ’ : S . il
o osdf- - S o
. (Manzoor Ali XKhan) - ’ . o 1
Sr. Joint Secretary (Regulatons)’. ' : E a
'{émphdsis supplied. ' _
9." " - ‘Learned Deputy Attorney General has contended

that t'.he‘Healt’h Allowance g_rahted by the che:altGovqrnméﬁt is

available to, health ‘per.s'o'rmél in the employment of the Federai

/ . Qovernment in.the BPS_séheﬁe at three hospitals ‘established in
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‘ compensatlon

,'Allowance is granted to “health personnel”

" documents on

(“PIMS”), Federal Government Polychnlc (“FGP”) and Natmnal

Insututlon of Rehablhtatton Med1c1nes (“NIRM”) The employees

~at these hospltals do not have a career structure in place after '
,t_he Career Structt.ue for- Health Personnel Scheme OrdmanCe '

2011 (“Ordmance”) lapsed on 26 1.2011. The Health Allowanceﬂ '

was accordmgly granted by the. Federal Government as. a forrn of

04.2.2012 and 062 2012 reproduced above that the Health

However, the

composfaon of Lhe category of employees 'Lhat are ehg1b1e for the

: oenef t has not been prov1ded therein. The respondents Who are

It 1s clear from the two memoranda dated o

. several hundred in’ number are unrepresented by counsel In-

view of the fact that a large number of employees are affeCLed by:' -

the 1nstant controversy, the Court has sought asslstance from . -

Mr Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sxkandar:”

Bash1r Mohmand ASC as armcus curide. 1n the matte1

Mr. Slk_andar Bashir Mohmand, 'ASC made able submissions

before the Court that highlighted

record which simplified the-

appreciably

3 L It transp1res that an Ofﬁce Memorandum dated' '
27 03.2012 by the Flnance D1v1s1on (Regulattons Wing)- clanﬁes '
that- the term “health. personnel” used in the ‘above mentloned_ k
'memoranda bears the meamng glven to.that expressmn 1n'
Sectron 2(b)> of the Ordinance.’ Th1s deflmhon refers to the 3
'-contents of Schedulel to the Ordmance Whlch spec1f1es the .
. - service prov1ders who quahfy as hea—lth personnel_. A perusal_of

" Schedule-I shows that -five _categories_. of service ’proyiders are

’irnportant facts and .

controversy

Islamabad na.rnely, Paklstan Instltute of Med1cal Sc1ences.
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(*lassu"led as health personnel .na_mely Doctors, Alhed Nurses
Paramedlcs and Support The sewlces spemﬁed under the
categones of Paramedlcs and Support mclude Teachers :

' Aucnov1sual Operators Techmcxans L1brar1ans, etc.

:4.‘ .' , The adrmmstrattve Mmlstry “fo r' the" hea’lth'- i
' ‘1nst1tut10ns of ‘the Federal Government at Islamabad is the '
Ministry of Capltal Adlmmst_ratlon and Development D1v1$1on."'
"-(“CADD”) It is an admltted fact tHat vide order dated
- 13. 03 2013 the M1n1stry of CADD granted the Health Allowance
’ to the employees of the DGSE and its alhed spec1al educatlon_ '

o centers/ 1nst1tuttons mcludmg Nanonal Trust 1or the Dlsabled'

(“NTD”) and the Nahonal Counc11 for Rehablhtatlon of Dlsabled

'Persons (“NCRDP”) v'The ' respondents “ were thereby- ‘
. aclmowledged as beneflclanes of the said grant and were pald '

.the Health Allowance w1th effect from 01.1. 2012 unt:l -

27.10. 20 14, when the Fmance D1v131on mformed the Accountant

3 Gencral Pak15tan Revenue (“AGPR”) that only health personnel :
Ny worklno in Federal Government hospitals and cl1mcs were,
: qualiﬁed recelve the‘ -Health Allowance -The AGPR :

'correspondmgly 1nstructed the 'DGSE ‘to stop payment of ‘the

said allowance to: its employees as no budget allocatlon for the
said emolument had been made in the ﬁnanc1-al year 20 14-15._

S " The dlscontmuatmn of the1r Health Allowance was

taken to the Islamabad High Court by some of the respondents -

Vlde ‘order dated 17.9. 2015 the’ leamed H1gh Court referred the'.
'd1spute to the Secretary CADD for passmg a speakmg order'

E thereon, and till then restramed recovery of past payments of -

the Health Allowance from the affected employees of DGSE and'

alhed centers. The Secretary CADD heard the part1es and by

Senicr Gour/Asss
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A . . order' dated 2132016 rejected - the en’dtlement‘of‘ the

e K _’ respondents to receive the sald allowance .The pnnc1pal groundv

~of his decision is that employees of the DCmE were engaged in
“the pr ocess of educatmn trammg and rehab1htatlon of disabled -
jchlldren and therefore did not fall Wll.hln the amb1t of a health

orga_mzatlon. Th‘e respondents successfully challenged-tb_.e said o - 'a

.order before the learned f‘ederal .Service ’.I‘ribunal" Whlch has, ~
inter alia, by the Jmpugned _]udgment dated 18 07 2017 declared o
* that the respondents are entltled to- tlle grant of Health

Allowance.

e : : Learned De‘puty ,'Attorney General‘,'has contended ‘
that after the. lapse of the Ordinance‘that had provided a career o :
structure for the doctors nurses and paramedlcs workmg in V

 PIMS, FGP and NIRM, the Health Allowance was granted by the B

I‘ederal Government as compensatlon to the sald health{ ‘

REERAT

personnel He was, however unable' to. \show -anv"

contemporaneous d1rect1on' issued by the ‘Ministry of CADD or . -_ L [ t«

the Mm1stry of Fmance that restnctcd the grant of the Health‘ ‘ P

" Allowance' to the claimed employees of .the _three hosp1tals " ;;

spe01ﬁed by him. As already noted above, the’ defmmon of health ﬁ l

) personnel prov1ded in the Mm1stry of l"mance fﬁce- A F{
Memorandum dated 27. 3 2012 is- wide in scope and therefore ) (

I T T

unhelpful to h1s plea.

7. - We have cxamined the definition -.of  “health
' personnel” adopted by said nﬁemor'andum-dated 27.3.2012 from )

Scctlon 2(b) of the Ordmance Wthh is to the followmg effect:

[ o . Y )| "health personnel” means a person who holds a post il any
. " institute or organization dellver;ng servxces in the health

sector and included m Schedule-l, but does not i.nclizde o

',1) -a person who 1s on deputation to the Federal 4

: / . - ' T Government from any Provmce or other authority;

Senicr Court Assois
Suprems Court of Rzl
{siamabad
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11) a. person who is employed on contract or ori work L g /

ehm ged basis or who is paid from contmgencles

v

8 It is noted that the foregoxng deﬁmtlon of health

' personnel covers persons holdmg posts in any mst1tute or-" 4

' organ1zat10n who are dehvenng serv1ces in the health sector that '
"are mcluded in Schedulel to the Ordmance Learned Deputy‘
.‘ Attorney General was’ unable to d1st1ngu1sh the respondents,'
who are employees of the DGSE ancl alhed mstttuttons / centers,i_, }
'NCRDP and NTD " from the paramed1c and support staff- -
| posmons that quahfy as health personnel accordmg to :

= Schedule I to the Ordmance It is not den1ed by the appellant_ ‘ .

that educat1on, tra1n1ng and rehab1htat10n of d1sabled person"

are Services. prov1ded in the health sector These serv1ces fa]l e
within the terms of Schedule-l to the Ordmanre and therefore
. ,the pr ov1ders thereof quallfy as health personnel .
9. Accordmgly, not only do the respondents fall W1th1n
the category of persons who are, in terms of I‘mance D1v1s1on '

' Memoranda dated 06 2. 2012 and 27 3:20 12, ehglble for grant of _
| die Health Allowance but - the1r ent1tlement has’ in fact been s
' admltted by both the Mlmstry of CADD and Mm1stry of Fmance g

In thxs respect the aforementloned letter datcd 13. 3 20 i3 1ssued' ,

| by. the M1mstry of - CADD is. referred Also the afﬁdav1t of the
Secretary Finance, Government ‘of Pakistan filed- in the
Islamabad H1gh Court pursuant to that Courts order- dated .
'_20 3.20 15 passed in, Wr1t Pet1t10n No 4007 of 2014, spec1ﬁcallyi
’“-:1ecords that the proposal approved by the ane Mnuster v1de '
Summary dated 25 l 2012 did not restnct admlss1b111ty of the .
Health Allowance to the personnel .of the three hosp1tals.

(identiﬁed by theilearned-DAG) For that reason the Fmance

e sy
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' D1V1s1on Memoranda dated 04 2 2012 and 6 2 2012 made the

g allowance avallable to all health personnel employed by the‘

- Federal Government 1n the BPS Scheme

g confine the ,grant of the allowanc_e _to ernployee_s of Federal a

10. - . As'a result the sald allowance was pald to the B

health personnel of the DGSE and its alhed mstrtutlons until’

27. 10 2014 when the Flnance D1v1sron 1nstructed the AGPR to

'Govelnment hospltals and clinics. This 1nstruct10n represents _
merelv a change of opmron Wthh 1s not occas1oned by an

amendment in the terms of e11g1b1hty for the Health Allowance

- Therefore, _as the Memoranda dated 04. 2 2012 06 2. 2012 and

27 3. 2012 1ssued by the Fmance D1v151on Government of :

Pakistan stlll hold ‘the” ﬁeld in thelr or1g1nal terms there is no

mcnt in the objectlon by the learned DAG’ to the entnlement of .

) the respondents to clalm and receive the Health Allowance

- 11, : ~ Asa secondary and also tenuous argument learned' ’

‘ Deputy Attorney General contended that t_he Health Allowance is

i therefore the same can be vv1thdrawn by the Federal Government .

' Mm1stry of Fmance in accmdance with Rules of Busmess of the

granted under executlve fiat . wrthout any statutory backmg .

. at any ttme That is clearly a ﬂawed contenhon tis admltted" :
that grant of the Health Allowance and the terms of ehg1b1hty to -

receive the same were determmed by the competent authonty,_' '

' Federal Government The ongmal terms of the sald Iawful grant

A A R, e T e S o e A A

R Y R

still hold the ﬁeld These were: acted upon and payment of the .

Hcalth AlloWance to the respondents has- conferred a vested

‘ nght upon. them In such mrcumstances, the executwe is barred -
by the rule of locus poenztentzae from umlaterally rescmdmg and '

-retnevmg the beneﬁt avalled by 1ts rer1p1ents Reference is. made .
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to, Pak1stan through the Secretary, Mznxstrv of F1nance vS. .

.Muhammad H1mayatull.1h Farukh1 (PLD 1969 SC 407) and._

23

The. Engmeer -in- Ch1ef Branch vS. Jalaluddm (PLD 1992 SC' A

By 207). Therefore w1thout a change of the» terms of ehglbxhty for
. the . Health Allowance even. the prospectlve exclusmn of the ‘
o ,respondents from I'CCClpt of the beneﬁt shall constltute arb1trary

- and unlawful actlon

12. L In the c1rcumstances, we do not ﬁnd ctny error or.

defect in the 1mpugned Judgments of the learned Federal Semce.", :

Tr1bunal dated 05 102015 1112016 and 18.7.-2017-.,.

‘(‘onsequently, these appeals are d1sm1ssed and the ent1tlement

of employees of the DGSE alhed msnmtlons/ centers, NCRDP .

E ,and NTD to recenre the Health Allowance is affirmed.

..‘Sd / - _/.Wtan Suqzb star CJ
Sd. / - Uinar Ata Bandzal J
; Sd/ - IJaz ul Ah.san, g _ '

:Nbt approved for reporting.
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N ESTABLISHMENT AND ADMN: DEPARTMENT
=1 2 X { CABINET WING )
o _ 0.SOC(E&AD)S-
-:&pw z( ~ { }9-24/2019

- .
Dated Peshawar the 28t October , 2019,

g,,;__% " GOVERNMENT OF KHYBER PAKHTUNKHWA
Rl

To,

:l‘jn: Secretary to Govt. of Khyber Pakhtunkhwa 18 ”
. Zakat, Ushr, Social Wellare, Special Education & women - -t
Department. ' -

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET -
DATED 22.10.2019. ' :

Dear Str! .
. | am directed to forward herewith the following decision of the
x:.:xc(et.&ng qf Provineial Cabinet held on 29.10.201¢ under the chairmanship of

Chief Minisier, Khyber Pakhtunkhwa for implementauon. R

{AGENDAITEMNQ,]G o : L
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL

7 EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER | -
'  PAKHTUNKHWA : - | , B

‘ Decision of the Cabinet:
!

' . The Cabinet approved Heaith Allowance to the devolved employeeé of
| Special Education Institutions at the rate of one running basic pay.

Zakat, Ushr, Social Welfare, Special Education &
Women Empowerment

\mplementing Degartme‘nt:

mplementation repo}t of the Cabinet N
the Khyber Pakhtunkhwa Government
on top priority basis to the

2. , | am to. request that an i
decision us required under Rule 25 (2) of
Rules of Business, 1985 may kindly be furnished

Cabinet Section, Administration Department. :
¢ Yours. feithiully,
N

T | » MAD) -
. SECTION OFFICER (CABINET)

1. 5.5 to Secretary Administration Deparunent.
2.« PA to Additional Secretary {Cabinet} Administration Department.
3 PA to Deputy Secretary (Cahinet) Administration

e




54 @ mmcﬂ W%ﬂ
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BETTER COPY OF THE PAGE NO:29

'GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT -

NOTIFICATION

No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil

Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. The above said allowance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

. Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar
Principal Secretary to chief Minister Khyber Pakhtunkhwa.
Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar _
Secretary to Social Welfare, Social education & Women Empowerment
Deptt. '
Director EMIU Finance Department Khyber Pakhtunkhwa.
PS to Minister Finance Khyber Pakhtunkhwa
PS to Secretary Finance Department Khyber Pakhtunkhwa
PS to Special Secretary Finance department Khyber Pakhtunkhwa

_ PA to Additional Secretary (Regulations) Finance Department
10.Master File

Eall s

© N o W

Section Officer
Finance Department (SR-Il)
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- f ,BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN .

EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA PESHAWAR.

Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

| L
|
| 0
Respectfully Submitted:- ' : @ |
|

That | am serving under your kind control in the Special Education Institution and
teaching/providing Special Education services/training to Special Children. It is
pertinent to mention that after eighteenth Constitutional amendment the employees
of Directorate General Special Education of the FederalGovt Department, have been
transfer/devolved to the Provincial Govt:, Special Educatlon and such devolved
employees though serving under the same departmentjof the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equalgto‘one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Hionorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its jddgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabmet on 22-10-2019 and also
implemented. '

Since the employees of devolved Institutions and | am perfofrming the same duties in
the same Institutions, same department, having the same jpb description and cause,
being teaching/providing special Education/Training to special Children, therefore |
could not be treated discriminately more particularly with frespect to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of d_evolved Institution have been allowed Heal’%h Allowance since 01-01-
2012 and even after the payment of arrears the same has been merged in their basic
pays.

It is therefore requested that | may kindly be allowed/granted Health Allowance
equnvalent to one running basic Pay w.e.f 01-01- 2012 on the analogy of the

employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits. i

Dated : Lér/— 02 ~)o27) _—
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,' | VAKALATNAMA
£ ' BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR. - @

No /2022

M&J}b(vam\d) ZTerqJL& ................... e Appellant
lethan . ¢
VERSUS .

[ e) i g [ Respondent(s)

I, AO ()M ﬂ( , do hereby appoint and constitute,

Fazal Shah Mohmand Advocate Supreme Court &. To act, appear

and plead in the above-mentioned matter and to withdraw or compromise the
said matter or submit to arbitration any- differences or dispute that shall arise
touching or in any manner relating to the said matter and to receive money and
grant receipts thereforg and to do all other acts and things which may be
necessary to be done for the progress and the course of the prosecution of the
said matter.

1

1. To draft and silr;n files at necessary pleadings, épplications, objections,
affidavits or other documents as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

2. . To employ any|other Legal Practitioner, authorizing him to exercise the
& ' :

power as conferred on the undersigned Advocate, wherever he may

think fit to do so.

AND | hereby agree to ratify whatever the Advocate or his substitute shall do
in the above matter. I|also hereby agree not to hold the Advocate or his
substitute responsible far the result of the said matter in consequence of his
absence from the Court/when the said matter is called up for hearing. | further
hereby agree that in thejevent for the whole or any part of the fee to be paid to
the Advocate remainingjunpaid, he shall be entitied to withdraw from the aBove
matter. Received by me on >

ACCEPTED BY:

FAzAL SHAH MOHMAND
ADVOCATE, ‘
SupreMe CoOURT OF PAKIJITANL

OFFICEz=Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
{Clerk) Cell# 03339214136

Email: - fazailshahmohmand®@gmail.com.
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