16.08.2022

$13.10.2022 before s. B.

Learned counsel for the appellant present Mr Kabrrullah
Khattak Addltlonal Advocate Genera‘l for the. respondents

present

| ., Reply/comments on behalf of respondents not submltted

: Learned Addrtlonal Advocate General seeks trme to contact the

respondents for submrssron of reply/comments Adjourned. To

come up for reply/comments as weII as prellmlnary hearmg on

(Mlan Muhammad)

LN . | _ ~~ Member (E)
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Order or. cA)t'H,ér procéeai'ﬁgs with signatur;?)%_j-ddge

‘The appeal presented vt_o'day by Mr. Fézal Shah Mohmad Advotcate

may be entered in the Institution Register and .put up to the Wofthy

Chairman for proper order please. ' . -

REGISTRAR !. W

’

"This case is entrusted to Single Bench at Peshawar for preliminary

- hearing to be put there on (24 "0?? ZQ/.N‘oticves be issued to appellant

l_and his.counsel fo?th_e date fixed.

CHAIRMAN-

P

: Coﬁr;sel for the apf)ellant present. :
, v p
s

~ Let pre-admission be issued to tae respondents. To -

come up - for reply/pre{_iminary Hééring on 1'6_.0'8._2022

' beforethe SB. . /7/‘
7 (Kalim Arshad Khan)
Chairman '
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VERSUS
GOVt. aNd OtherS..crreeccecresressmemrenssnsssmsesseesaanes Respondents
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Dated:-20-06-2022 ppellant

Through QA@

Fazal Shah Mohmand

Advocate, ' '
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Fiat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

W=

Advocate
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)& BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No IOL@/ /2022

Azam Khan, Assistant (BPS-16), Govt. Institute for the Vis qmy, v takliova
Impaired, Children (Girls) Peshawar.......cccecueemsrerne Appellant Service Tribuna

VERSUS oarca 2UA2822-

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL_APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

b ay. directed to grant/allow the appellant Health Allowance at the
Regoscral rate of one running baS|c pay w.e.f 01-01-2012 with all back

\A >N benefits.
Respectfully Submitted:-

%’nmm—day On acceptance of this appeal, respondents may kindly be

1. That the appellant was appointed as Junior Clerk (BPS-05)
on 01-09-1985 and was later promoted as Assistant (BPS- 16)
and is serving in the Special Education Institution and
teaching/providing special education/training to special
children and since appointment he has performed his duties
with honesty and full devotion with spotless service career.



2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so

far despite the lapse of the statutory period of ninety days.
(Copy of departmental appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay w.e.f 01-01-2012, is against the law, facts and principles
of justice on grounds inter-alia as follows:-

GROUND S:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.



D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
Dated:-20-06-2022 Appellant

Through

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. QJ\_(%D

ADVOCATE

AFFIDAVIT

I, Azam Khan, Assistant (BPS-16), Govt. Institute for the Visually
Impaired, Children (Girls) Peshawar, do hereby solemnly affirm
and declare on oath that the contents of this Appeal are true and
correct to the best of my knowledge and belief and nothing has

been concealed from this honorable Tribunal.
DEPONENT
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o i ’ /nr/l'uu'uf Sheot :
: In .Izc I‘cdcxal bcn'u.c Tribunal, Islam.xlmd T
Appx. s No.565 1o 573, 757 to 793, 894 to ‘)l 8,918-A,919 10
943. 998 101045, 1108 10 1 179, 1224 10 1243, 1265 (0 1325, 2327
(0.2350, 2352 10 23688:2368- A, 2369 10 2443, 2446 10 2484 &
2487 to 2501, ..30.‘) o 2>20(R)C5120l6 wuh M PS.

Nuseat Taliir and u_lhcz.
Vl‘l\ll\

Scer c(m). C‘.un(.nl Admuus(x.lt'ou & Dwz.lo sinend vamou,
Scc: c.l.u Yy l-m.uuc Division and A(‘PR_ Islamab:d.

Datc orlnsmuhon 04.04.2016, ctc. .
Datc of hearing : 17.07.2017
" Date oI‘JudJ,mcm 1 18.07.2017

Bc;forc: . Syed R.xl‘quc Huasam Shaly, and-

- Sycd Mulammad H'umd Mcmbcrs.
. Present: ' Mr. Muhumnmd Amvar Mug,hnl Advocntc (‘or the . , S
N _appellants. Lo
. 'Sycd lnl-c-llusnnm Kuml. Assistant Alorncy |

.General for the respondents with M/s Arshad Anj um,” .- |
Assistant Dircetor, CA & DD, Naveed Akhter, Se¢tion . | )

. Officér; Finance Division, Azhar Nndccm A vim.:
Assistintl Accounts” Officer and Muh.umn.xd Ja bar. v
bu\mr Audllm AC;l'xl\ as D.Rs: <. o

fUD(‘MI‘NI

" SYED_ RAFIOUI- HU?SAIN SIIAH Mr’Mlll' R:- Wllh thls‘uml;,.m.nl...'3',-'.

|
uu} ‘ o

we shall decide the above ullcd -appeils. The. f.ncla Uvmg risc'to lhc pre

_ appcals arc that-the Prime Mmlslcr of Pakistan apptovcd puymcnl of] H' alth :}

2

Allowancc fo the msmuuons provxdmg Health Services in lhc year 012‘,-.;;_;, '
_and the Fi mancc Division' issued nouﬁqauon No. 2(13)R-2/20| 1-777 mcd"
- 06. 02 2012 ror gr'\nl of I-lcallh Allo\vnncc. cqual (o onc.basnc pa ~of .

' runmng salary to. the hcah.h personnc! in the cmploymcnl of Fe
y '.‘:"'
Government in BPS Schcnu. ‘w.e.l. 01.01.2012, in addition lo thc exis

‘pay. and allow.mcu in lll’S scheme, Health allowance had been pmd 1.1

comcmpor'\m,s ot’ the appcllams in olhcr Govcrnment. Hospxlals mclu

B ﬁ.n:iﬁi::ﬁfzt&jéﬁ{é:.ﬁ-;-uy{-':- -

PIMS, Federal, Govt. Poly chnu.. CDA, ICT, Pakistan Railways .md F L( i
Govcmmcn( Scrvncu Hospu.ll l«.l.lmnba(l ete. but it was d :sconunut. 5%
i iy
the prc.scm appcll.mls vide’ impugned orders dalcd 08.08. 2014 ,2.1,03.‘ e
: A T l;'l [ ZATe s It o ' .
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and 23.03.201(-_.“ The. Seerctary, -Capital '/\Elm'inis(r:f:_":n & Development -

Division (CA&IND) vide fetter o

-

I 86510 573K YSI2016, etc. with Mg,
. . .o 9

' N
died 06.08.201 2 atlowe, el Allowance \‘%

“to 24 personne! of l)i:i:cl‘nrmu'-Gu.:u'w':ll ol Special Ll on (DGSE) TN

the AGPR, lslninqbad_slnrlcdn paying the sn.id'A“m\::mcc - ‘hese personnel -

Wit elleet Trom 01 apa

Jue (o discriminative ucliv: of Seerctiry

CAKDD ihe cmployces of DGSE started agitating the matter with him tho .

vide leiter d:ucd‘lB.D.‘s..?O 13 allowed {1eann Allosvance o ajl the cmplquc.{

> of 16 instigitions ol DGSIL and allicd education centkes, cle, in view.of

funclions and the scrvices Ii)cing rendered by them in prbvidingll-lcnl(h,

-Services 1o the disabled and specinl childrcn'wilh ellect from Ol.bl.ZOlZ

and the AGPR accordingly started paying the saig allowanee 1o them, The
AGPR vide letter dated 08.08.2014 infurmeq the Dircctor ‘Gcncml;' DGsE

that Finance Divisjon had.not provided budpet allocation lor the year 2014

2015 for the sajd )\llo\\';lllgc:. hence, the paymen; of said Allowance pe

'Stoppcd by sub'xlniuing‘_(hc ‘com

, Subscqucmly the Finance Division allocated budgcl for the sajq Alldwanc'e T .
but the CA&DD parked. the budget and later on alio;alcd lhp. s':img to some
other organization, L}éing aggrieved Ql'sldj)p:lgc of the suid Allmfv:mcc vide e
letter . dateq 68.08.201'4 the affecied employces  filed Writ  Petitiof

No.378472014, 385872014 qury 4
Hon'b}c Islanmibad High Cuur:l,
the following nanner: - i
7 xax . :
4. In e light
- alongwith he. con

. Secretary CADD,

“afford “ap opportuiity of ‘hearing 10 “an authorized -

Fepresentative of -
"-speaking order, Iy

inter alia, take imq.considcmtion: P
< : . t
) the afl Tidgwit dage 26.3.2015 filcd by the Scerctary

Firange,

i

b) the fher i
was paid

o e the approval given by (¢ CADD; f

¢) The reqiest mande by amd oy behalr ng»lhc,

Petitioners

P " : ‘the  Health Allowinee “would  cause imniense
5 . - hasdship: ang ’ oo »

d) The fact-

LY

IVoaom s n

se B nal

salanoatial

— g Py different  depaninge 5 and  onditieg ~ader | ihe-
: -'T"?'F\‘"m“, ‘_‘] iileren _n.; 1 ugn ! :
. &

A

Puler changes through concerned DDOs, -

\

0072014 whicl;,\v_crc disposcd of by h

Islimabad vide onder dated | 7.09.2015 §

Cooxxx Xk
of the above, e instamt peiiion R

necled pelitions are converted into ol
Tepresentations decmed o be pending bclbrc,lhd'lcurncd

The learned Scerctary CADD 'shall |,

1€ petitioners and, thereafler pass a
is cxpected (iag the Sceretary shall,

uring the Broccedings before this Couri; !
Wt in some cases thé Heali, /\llo“i':m'cc,
0 the empjoyeces by ihe AGPR pirsuant

that in the circumstances recoveny of

. +
that the petitioners are craployees of:

SR S

. ATTESTED
TRBETRUECOPY
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S ,‘é T3 568 10 STHRICS/016, elc. with MU,

administrative umlml of CADD and, therelope, the

cligibility shall be taken  inlo

cntitfement  or
Light of status ol cuch

consideration  in  the
deparimient or catity separatily.

5. - In order to meet the ends of Jusllu_. it would be
"appropriate that. recovery of the Hecalth Allowance alrcady

paid 10°thé employces is recovered afier a speaking order hus
bccn passed by the Jcarned Sccrclary It is cxpected that the

h , VScurclnr) CADD shall pass a speaking order prcl’crablv within -
‘ .~ 90- (h): » .
S P - - XXX S NSX

x.\*.\"

The bu,u.lm) ( A.\l)l) .n“u puu s llu. ru.uu' uml aflording the K
'oppouumly af ln..umL. o the .u-lhmuud :cprcscnnuvcs ol - llu.
' pcuuoncra (now auppellants) .on 14.03.2016 passed the order dnlul
121.03.2016 and . declared the CA&DDs lefter dated 13.03.2016

allowmg llc.lllh /\llmv.mu, to the Dbbl unpluyw:. uul.nwl'ul .q;:nn-.l o

the’ rulcs. voxd ab mlllO and dirccted the- AGI’R o rccovcx lln. s.\ul

* Allowance from their salnncs in cnsy mslallmcnts.

' 2.': L In llus backdrop. lhc appcll'm‘ls filed the mslam .nppcals

thc followmg prayer: - 3
_ “IL is, lhcrcfou., most respeetfully prayed’ tlml tlu.

) o . "appcll:ml being- cntitled to Health - Allowance being

"covered under category of Health Personncl, “the said

‘order dated’ 21.03.2016 by  respondent No.1 may |

therelore, be set aside and it be declared that the .lcuau
of respendent Mol in“withdrawing the suid slloviangs”
and recovery thereof {rom the salaries of appcllanta, is

malafide, illcgal,. violative of principles of locus| s

. pocnitentiac, unfair, unjust,  unrcasonable, nrbxtnry
fanciful and.capricious. and that arc catitled to receive
the same, . from the date it has been \vuhdrnwn and

sloppul lrom payment.” .;, :

3 - The lc.xmc.d ‘counsel ror the :xppcllams aguc.d lh'l

‘appcllams bcmg I‘Cdcr'll govcrmm.m Scrvants under Amclc

" Constitution ot‘ the Islnmxc Republic of Paklslan, 1973 and covercd mdcr :
1973..were entitled to all pay nnd

Scction 2 (b) of wal Scrvanls Act,

allowances prescribed by F uh,ml Guv;rnmn.nl for its c.mployc.:..s. ¥
g

stated that ~ﬁu.xm:ul dlrccuvq cummnml in Ministry of] l'm.mct.

R

stipulated 'ndmnssnlnluy ol Health - Allowance {0 .1ll health- pc.r\on

No 2(13)R-2/"Oll dnlcd 06.02. 201" ‘was unambiguoxs dnd q arl

cmplovmcm ol Federal Guw.rnnu.ul in BPS bulu..m: but d::.spllc tly
dc.pnv«.(l :

nnuln..umn ol llu. I nn.u\u. va:smn. the .|p|u.ll.mls were

TN curm 's
"A& R !: !; |§ '{"l
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ATTESTED
TGBE TRUE CO*Y

with

mhcr

O of .

R T Sk R s,

R LR .




. said bcncl'l% In support or lm \u‘smn. tlu. lc.:rnud wuns(.l (or lhc

the WPpelians in para 5 or l..-.u PATIWISe Commenis filed i ahe 1 23 blc" :

the same clajm vide mdu d.m.d 2! 03.2016. He conteneled (h.'u the hcm.r (N
. once yranted .'md acted upnn h.nd c.rc.uc(l it vested right whu.h coulcl hot bl. e

withdraw umlmcr.nll\'. in \'mlnlmn of punc:plc of natural Justice, The

“fall untlrr the -lc.uu‘w'z of hnl.h pot %unn\.l because health pcrsonncl mea
‘a pcrson Who held a post in .mv institute or orgmuzanon dchvcrmg scrvx‘
~in the healiy scctor and mcludcd in Schcduh.-l It was further submmcd tha

,AGPI\ on the basis ol C/\DD vamons leltcr dated- 106.08. 2012 bug |
4 sub‘cqucntly that va:swn <un a rcf'crcncc to the Fi inance Dmsnon (0 ‘Scck - e

Saimc on 14,03 2013 onthe gwund that they were mvolvcd in the proccss RN B T

ity disabilitics and, hv.ncu, \.nuld not be dccl.lrcd a hc-:lxh ;nnonncl to |,

'\GPR madc provmonal ,.:\'mm. f0 .the. appcllams. which *\V'xs

prevent the umusc ol thxs allm\anu. by non-cnmlcd personnel

g 595 10'S7 ;m)cs/zmn. o1c. wilh M.Ps. \..

appc“nnls referred 1G] the Jilgments of FST dated 05, 10.2015. 11.01. 'fOIG
18.05. 2016 and 14. 12,2010 p.n\cd in l\ppL’lI ‘No. 224(R)CS/""01 3, 867 ln
67’fR)C$/’Ol: -ll7b o l|h7 sy (o l"Sl(l\)(.S-’.?OlD & 381 to
~OSRICS/2016 and praved for- the same rclicf, The lv.nrncd counscl

v;.h-.mcmly argucd that the .c.spomlc.m-l‘ Finance Division w::s blmvmt, lmt
-and cold in the same breath as, un the one h.md it lmd adihitred the clmm or

Islamabagy Migh Court, lslnmnbnd “while, on (hc other lrmd llu.y dq.ohuul

Jeamed counsel lor the appeliang I.l\ll)’ .ugm.d that impugned orders werg
void ab- initio, - cm.nm-mm-,uuhcc and’ h.wmg no §:m¢lily ol lnw s )
\\’ﬂhdr:i\vnl‘ ! stoppage of \.llmy 'unmmn.d to punishmeny which could not
be uwarded withau( .ldnplmr the due Process ol law. |\mvulul umlcr lllc

(auw.rmm.nl Servants (15 -.m.y tunl Ul'.upluu.) Rulgs, 1973..

.0 - 'Hw :xppc-:l-. were rcsmcd by the rcs'pondu)lﬁ. Il ;was s(n( o

(hn( lhc said :lllowamc \\.ls x.m .ldmnsnhh. to the appellants as lhcy dld n

the Healthy Aﬂownncc was nllowcd pmvns:onauv ta, the app(.u.ml by Uu.;

its concurrence for adnmsnblhl) of Health Allowance whlch n.gx cltcd thef .1 |17

of. cducation, training and rdnlnm.mnn of disabled t.luldrcn .md persons

bcunmc ‘entitled for the suid .:llmv.mcc. The CADD on 13.03. 20!3 m its
communication tg AGPR conw c\ ed sanction of tlu. m.nlth Auow.mcg to-

DGSE cmployccs \mhnu( cuncyrrcncc. of the Fj finance Divisian .mc» thc
suhs;qucnuy dnconunucd aficr: vcrxm..umn ol’ mullcnn.nl in Trd'{.:i' to

submmcd lw lcxpondc.n No 2 lh.u. health .lllow'mcc was "r.mu.(l vilth' the :

=
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:lpbr()\':nl of the Inime Minister, through summary, specifically moved for -

three Federal Government .l-l'ospi_lu-ls i.c. Pakistan Institute of Medicud
Sciences, 1.G. Polyclinic and National lastitute of Rclmbili’lglion Medicine, -
e Dircetorate General of .Sp'éciul Educ:uin_p & Social Wclﬁu’c:, bicing an

educational Bod)'. dealt with. (e. process of cdttt:_zx’liuxl,"lraixzizlg and
"mhnbilimlion' of dis:xb!cd chi'ldx'fcn‘ and persons with disabilities, which was
carricd out by a multi-arofessinal team including: teachers, professionals,

dm:.lor.\‘. :xdmini:;lr:uurs,. ministerial and suppurtive / ancillary stalt did pog

: fall'wi}hin the ambit of heally organization and-could not be declarcd as

- “health pi:rs‘bnncl' 't('a yet the :;:uid.u‘llmv:'lm:'c. Thie vesporiden N'o.J.i.c.f'

“AGPR in jts p?ia\visu'comnicnts submitted that the idcmical_.‘cascs,l‘illcd Dr.

Fa;kh'F.iLbdhi, 'c'tc.' vs Sccretary Finance were' stjj pcndi:ig before the
Hon'ble Supreme Court off Pakistan, o

S We heard the lcaméd counscl for the parties and pérused the
-record., - : o o :
6. “The health alowance é()_(_l:ll o anc basic pay of running salary

~was. granted to. the  healn personnel’ in the employmeni. o' Federnl

_Covcrmnqnl. in 1y Scheme, wffh elleet from 01.01,2012. It way made

ddmissiblc io',non-clinic.:"nl cadres. In eply-to a query raiscd by AGPR vide

lettcr No.-TM/lS-64!CS;;IP/I~U’_S/201!:12/186.‘ daned 12.03.2012, the _|.
. chulalio_ns Wing of the Finanec Divisinn vide u.0. No.F.2( 13)1{-2/2012-.~- ;

172 d’."ucd 27.03.2012 l'umishcd'dcl.inilion of ihe health pg:rSonlzcl by stating

- that *héaiy Personnel® .meant a persons who held g Post in any instjtute or -

Schcdulp-l, but did not Aincludc: person who was on dcpm;uion lo" the
Fedcra) Govémmcm from any Pr.ov‘i‘ncc or-other ."xulhdrity and who was on
contract, or on work cl'mrgchb.asi‘s;or who was pajd from ;:onting;:x;cicsi
‘The apﬁcllnnts-arc ncilhcr,ticpul:_niiionisls from any Provinc'c'o‘r :'othci.' :

" - authority nor have bcen engaged on contract or on'work',c':harg'ed l?‘asis.'

Thc_y arc also not being paid vl'rom_cén(ingcncics. On the contrary, lhcj( are
civil servants under sectioi. 2 (b) ol the Civil Servants Act, 1973 uml are,

dclivcrlqg.s;wiccs 1o ‘the disabled children / persons, The beneficiarjes 7, © -

to the definition ‘l'ur'nishc't.l' by the Financc ‘Division vide their u.o. dalqd;{
27.03.2012 the appellants. are cm,illcq o health allowance, In puras-6 & 7,
under Ficls of parawise comments filed before tic Hon’ble Islamabad-High '
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Cour( Islamabad on bch.lll of Su.rc.(nry Finance Division in Writ Petition
No.4007.‘20|4 it was calcr'oncnlly admluul llm( in April, 2014 M:nnu’y of

_ C'\DD again submitied Nis/ l]Os conmxmng a pravision ol Rs.100 mlllmn
as HPA “for DGSE for financial ymr "Ol-l l. . lmwwu- DEA ulu-.ul to - __
.cndor':c the NIS 7 BOs and foru.fully duluc(c.d In amount o(' Rs 92,542 - -
million of HPA, lca\'m" Rs.7 458 million for :hc pcmwnun (how
appellants) i.¢. 24 cmployu... who bclongcd to medical profcssmn and came . .
under the cnlcna of. cnmlcmcn( of HPA, as. pu DFA (LADD) . .

undcrslandmg .D.0. lcllu"dalcd 09.0s. 2014 was issicd . by FA’s

it wWas duty of AGPR 10 take action on’ the said letter and * decide

cnmlcmcnl It wm pmycd that the petition: was _an .ndmmmr'luv-. 1ssuc wxlll -
CADD & DGSIZ, therefore, llu. l~m.:uu. Division be | excluded from the list

of respondents.” Now' the rm.'mm. Duvmnn h.ls came up with chﬂcrcnl

' st It iy ol .lllmvul I .xppmb.uc and reprobate, No logical rc.ply has

been submuu.d by (h\. respondents for d»pnwng, the dpp(.“anlb of their -

lcgnum:m. nghh. A large numbey u[ cployces of the I cder il (.uovuumcn(
sumlnrl)' placed, are gcum;_. the sald .ulv.mla;_.c. Why, then, the .1ppc.ll.1n(.s

lu. do.pnvcd is not clear from - what. h.u. been writien in the comnu.n(.-. before

:hc Hon'ble Islamabag llu,h Louu Islamabad and "the Federal Scrvice

Tribunal'.-"’l'his Secins to be dlscrumn:uory treatment | oﬂcndmg Arlicle 4 &
25 of the Consmuuon of Islamic chubhc of I’akxs(an, 1973. l~urthur the
appellants have bccn dirccicd by - rcspondent No.1 to refund the. paid
afmount’ \\Iuch is agamst the puncnplc ol' locus pocmlcmmc bccnusc the

FHon'ble Suprcmc Court or Pal\lsmn has consxslcnlly held thag lhc bcm.l' t

" once granted and acted upon crcntcd a Vested -right. whxch could not be

L3
\sjl_ll)dra\\'n umhlcnlly, in \'ml.'luon of natural JusllC(—. It is an cstnbhshcd
law that benefig reccived hy a cn'll :scrv:m( cvc.n under eroncou:. urclu'

passed by the competent authorily wuhou( .my fault on e p.m af* uvnl

scrvant cnuld not be recovered. cvm il (hc benelicial opder \v.ls .

sulm.qucnlly withdrawn of ruuﬁ«.d’ We are I'omlu.d to take llns vu..\v m

"/'Orgamzauon to AGPR for stoppage: of HPA 1o non-cnuupd_ cmployccs and

"" the light of the Judgmcnt of Hon'blc Suprcmc Court of Pauls(:m u.portcd in’

,lcgall\' su<l'unnbh. and liable to be sel .mdc. L [ . N

PLD 1992 sc 207. chcc. 1o this c\:enl, the impugricd” orders are:not
|

f

l'nbunal in Appcals No "24(R)CSI"0!5 and 381 1o 405(R)CS/"0|6 .a

2 T wWe would like 10 make an cmplnsns on the Judgmcnls ofthe™"
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“Allowance has. ::h'cudv been 1'c\u]vcd‘ When conﬁ'umcd with the suld lact, : ]

lhl. rcspon(h.ms have filed 10 dcn\ the lact. As such, the .xcuon ol thc_ |

. rv.spnndcnh .|p|n..|r> to ln. lnLOll..ISlLﬂl in the light of the nluu.xmnlxom.d

judgments on account ol / :".xch: 2:- of the Constitution which guarantccs %

u]u.xl rghts sl equal proucuon of law for cvery cmzcn. To t.nsurc :

umfommy, rule of m.om.xsu.‘m.y n}ual ‘be applicd while consxdumg the casc
.-l' Hie appetlionta, Sinee o Hoaithile Apes Conrt vilde il JIII']'II"\.II‘ It the . .
casc reporied as 1996 SCMR 1185 has alrcady held. that “rule. ol ;,ood . N
. ;,ov-.m.mu. d..m.mcks thui the ln.m.ﬁls ol the said d-.u.uon be c.:».u.ndu\l lo N c -
other civil servints also, who m.ny nut’ lu. p.u'lu.a m the litigation, inste: xd ofl R ’ .
c.ompcllmg them 10 approach lh(. ’lubpnal or any 'other legal forum. Hcpcc' = i
. the claim of the appcllants is rcq.nrcd to be dccndcd on-the same analogy / Lo :: -
' 'prmcxplc as I'ramcd in the cascs of' Dr. F arrukh Fiaz Lodhi and others by the " ] Ll
- R A
' ’I‘nbunal vide usmdgmcm dmcd 05 l() 2015, 11.01.2016 and 14.12 201p | '-,E;;
. M | 1!. :
: . S. . F ~orcgoing, m vicw and lollowmg the rule of consxstcncy. lhc i T, M
- impugned -orders dited "a) J03.2016 .uu.l 25.03.2016 arc set aside zvnh i ’ :"'; 8
‘ dm.cnon 10 lhc respondents 1o continué the Healthh Allowlrice aln.ndy B PR :“5 . f .
: S pranted o e appellants sinee 2012, nml to refund all deduciion nmdc in"* iy
f o -.umph.nu.t. \\xlh the impugndid unlwrx wuhm n periad ol ung manth lrmn :
the dare the u-p\ ul'this Jmlrmcnu in wvnvml in their oflice, Nince the majn . :
. _ . appeals h.n'c been accepled, iise, Pc.uuuu., wre .-.l;:uucccplcd ; J !
. : Y. - Judl.mcnl.lu uppl,v all thetitted .lppv..ll\ mul.lus mutandis, ; { :
‘: H
. 10. There shall be no order as 10 cosls. ’ . i
. - "o Pamcs shall be informed. accordmgly - ' ' ’ ,
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and Development. vaxaxon, -

HE

Islatnahad etc

Nusrat 'I‘e.hxr ct:c
Mira] Gul etc.

Ejaz Ahmcd and others
‘Firdous Begum-etc, .
Robina Qureshi etc. )
Muhammad. Arshad etc. T
Shah,baz A)cht&r Khahd etc

Taimoar Imran, Ali- Khan ctc
M'uhammad Jabba; Khan etc,””

Shahid Igbal ete. -

wt

Muhammad Anwar ete,

‘Nalieed Kautsar ete:-
" Igbal ur Rashid stc:
‘Ghulam Mustafa etg.

_Mulchtar Ahmed- ete, -

Meena Asadietc..” ...
Muhanimad Qayyum

‘Rubirig Mahmoodwaan ste.
Muhammad Khushal Khan étc.

Mussarat Bibi-ete.

Muhammad Ghulam Durrani ctc

ete.

+ Nacema-Bushra Malzk ete, SR

Mubliarmmad, M'ushmq ete.

s

*}&- STED Qan Muhammad “Alinas, ete, |
. o Rmz Akhtar ete. '
' Sycd Zameer Hmdcr Rmn ete.
’ CourtAssoclam Liagat. Ali ctc .
. Supreme Gourt of P‘“‘"‘%V{uhamrxmd Anf ete.
L \slamabig.. Wasccm Huagain etc,
Khalxd Pcrvcz ete:”
. Mithammad azxrmyam ctc :
- "Abdul Majecd’ éte:
Muhaﬁtmad Asﬁraf ete.
‘E' .

o Appall ankfa}
(in all caaeg)

vmz.svs .

(in C.A.1631/3017)"
{in C.A.1632/17)

. fin C.A:1633/2Q17) %
"(in C.A.1634/2017)

{in C.A.1635/17)
{in. C.A.1636/2017}) -

ol CLAI163T/2017)
L RC,A, 1638/2017)
it CA 163972017y

(i C.A.1640/2017)

<7 (i C.A. 1641 /17)
“fin CIA.1642/2017)

[’ C.A1643/2017)
(i C.A.1644/17)
(in C.A.1645/2017},

(i C.A.1646/2017) . -
(i CANBFT /17 :
(in C.A.1648/2017)

{in C.A.1649/2017)

. {in’'C.A.1650/17)

(m C.A 1651/2017)
(m C.A. 1652/’7017)
- (in C.A, 165'%/17)
(in C.A.1634/2017)
{in C.A.1655/2017)
{in CA.1656/17)
{in C.A. 1657/2017)

- (in C.A.1658/2017)
\ (in C.A,1659/17)
" {in C:A.1660/2017)

-(in'C.A.1661/2017)

- (in'C.A.1662/17)
" (in C.A.1663/2017) °
i fin C.A.1668/2017)
. (in CA.1665/17)
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umtaz Hussain cta. ’ S ,! NS
.. Manzoor Ahmed etc. - N I o
Molisin Tanvir ete. - (in C.AI1668; o b . Lo S
. Jabbar Hussain etcy : " (in CA.1669/2O . .S : R T L
. Syed Manzar Hussain Gardezx'ew.. (in CAT6TO 2017) . A e R
~ Muhammad Saleera Kunberete.  “{in €ALET1/1T). . ‘ o R o
Abid Hussain ete. ; 672/2017)" s ) I B
Nawabzada etc, (ii1-‘ A1673/2017) R Trae S
Muhamnmad Azeem-Khan cte. (lnC CA 1674/ 17) - .. o UL
Attaullah ete. ' (in C-A.1675/2017) - S L T - i
Syed Nazir Hussain Sheh etc. (in CA.2676/2017) R .y
Muhammad Amir etc. (i C.A. 1677/ EL BN . . R U
.+ ™rs. Mehmood Farzana {in C.A. 1678/20L7) RS " P
- Muhammad Anwar ur- Rahman ete. (in-C.A.1679/2017)°. .o R
Rufi ete. - o {in CiAL680J1T) .- P A Lo
© Mumtaz Khan cte. - {in C.AY 1681/2017) ) : g de S
 Mrs. Rehana Ghaffar \*tc (in-C.A.1682/2017). : B A '
Azad Khan etc. (in C.A1683Y17) - .. Lo 1 :
* .. Shazia Bibi etc. (in C.A.1684/3017) ., 1o : oo S
Imran etc. : {(in C,A.1685/2017). coe 1 - -4 L
Zahid Mehmood etc. (in C.A.1686/17) : : LT L .
Zafeer Ahmed etc. -{in C.A, 1687/201’7) o o ] .
Arslan Iqbal etc. ! {in C.AI688/2017) Co ’ g
Mrs. Syeda Khatoon ete. . (in C.A:1689/17). T e ) E e
Miss Zubaida Khatoon etc. (in"C.A. 1690/2017) e AT R SR
Mrs, Farida Rqﬁ ete. (in C.A: 1691/ 2017) . oo S SN O
Badar Munir Badar etc. {in C.A1692/47) . . ) . S
Azhar Mchmood etc. - (I €A 1693/2017) .- ‘ L B
Muhanunacl Daud ctc. {in C.A. 1694;/2017): .. ' B T :
-Shalfiq ete. (mCA1695/17) e N
J:\vsud Rauf etc. {in CA 1656/ 017) ' o T I :
.Ch. Amjad Ali ete: (i 2169 /~ N L : S
Liaqat Ali ete. ‘(in C.A. 1698417}, 3 o I B
Alchtar etc. {in C.A, 1699/2017) e S : ]
Shaukat Jan eté, " (in C.A.1700/2017) e L . : ]
Abdul Karim etc. (mCA1701/17) Lo T S '
Mubarik Ali:Sattiete. ~° . ... ‘CAETO2, : . Do .
Mrs. Safia Kalboro ete, :. =" Ch y T [ - v .
_ Mrs. Sahleha Nasreen etc. “(in'C. A.1704f‘17) T ! _
" Miss Shezia Nazir ete, - - (inCA. 1705/2017).. . - oo .
Abdul Rashid Shah ete. a0 fim C.A.1706/2017) s i .
Mumtaz Gill ete. - | “({in C.A. 1707%/17). oo SR S -
Muhammad Farhan ete.. “(r C.A. 170 /2017) ' RS SR .
Alludin ete. , _, 7 (in C.A1209/2017) , A
. M. Schail Khan etc. . (inCA.nm/ 17): : R T
g - Syeda Sadaf Ali etc, 1 (m ch.mu/aom S R
M(TES:‘.'\'ED M. Anwar etc. | . . 8.,1712/2017, T £
Tty fp . . Miss Shahida Parvegn etc A3/ - SR I
AT Mrs. Shamim Abid €tc. .., .1 o '
Bt ‘ocuu Mrs. Rahat Sultana etc: ) oo B
jieme U2 outt ot PAMSRI Magsood ete. o :
o ipama®2d”  rs. Sumira Yasmeen ' -
Shahid M. Khameéts.
. 0 Mis ss Shazia Bibi etc.
o Mrs. Rulch-e-Afzal ctc. . 07 ,
Sl : M. Amir ete. ' (m C.A. *721;2017) .
e Mrs. Sumere AziZ ,ctc.‘ (m C A 1722 17) }
- . : - : _ B
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" Asif Ali and others: . AL
T Najid Bashir.cetc 2

Y

Mrs. Saming Zafarstee, - :

. “Mrs. Qamar Zahra ete.

. aShabbir Nawaz etc:”
-» Zulfiqar Ahmed others.
. ) Mrs. Raghda Jabeen etci’
T ’ ~ Mrs. Najma, Khantim.ete. -

Zuhaida Khanum'etc. .
Mrs. Shabana Latifets. .
Mrs. Z da Naheed &tc. :

Mrs. Ra.;;hcela.Ambmen‘..gtc.
.Mrg. Shama un Nisa W.othe‘-rs
Mas, Farzana Masgod eic..
_ Mrs. Kaneez Rubab.etc.

o .Mra._lAs_ia'.Bask_\'id efe.
rs, Tayyaba Qaiser ete..

i B el na-}

5? T e Tahira Yasmieetd Ayaete. -

i R . Taugqeer-Ahmad and dthers
" Inayat Ullah ete.

B R ‘Muhammad ldrecs Qarmar ete,

e . yed Arif Hussain Shak ¢te

Parveen Akhtaretc. - .
L ‘M\ih'ammad"-"fdueai‘»ctc.ﬁ"-
L o Ngsrem-ﬁmjum' Aya etc:
R R Muliamened Ishaq ote;
oo _.-nzhar Meahmiood; Ste. . ..
. pbdul Ghafooretes. . * .

e T B . Muhammad Sayyad,ete. .

I

. GuiShad etc... 3/

y Lo : * pMuhammad Saleem-Khan etc.

Josheph Rafigq etc. - . - -

- Syeda Sadaf Aliete. 3 7
.+ Mrs, pehnaz Ajmal etc.
. Jauved 1qbel ete. -~ o
IR , . ‘Mra: Rizwana hatiid ete,
oL Mubammad Ajmaleto,. -
ke - Iqtider Hussain® eté. -
Dl e .+ /. Tahir Mehmoodete.
' ':F\'J'T.EST.EDS; .qumiabﬁar’é'td.'l._' .

;. Pervaiz Nadeert etc.

t Asif Yqunas*-e;c:s, L
. Muhammgd Younas etc.
o uJemen Mpatiid-ete:
505 ithammad Aslam eté. -
' 3houkat M ashid-etc.
o Ivls.“{qsmin’t_aﬁxact,c.
5 Muhamm'ad'mﬂamfetc. n

5. Rubine Anjurn ete.

2.+ Muhammad Bukhsh others

. Mra, Mah-c-Naz Irar-& othérs L

Miss Lala Rukh Qurshi etc. g

6 o

" Ms. Raheela Haider.dnd others

S ' 'M%a.j,‘Na_ure'eﬁ"'lgbaI'.mgl- others:
’ . Mrs. Shiabbana Kaysar etey -

{in C.A.1723/20 L
(0 C.A.172%/20 7
(in C.A. 1728/ 17)

{in. C.A.1726/2017)
lin C.A.1727/2017) .

i G4 LT2B/IT)
o R CAT26/2007)
KO

' [in‘C.A.l._’,?‘SO/’ZOW)
3 (iruC.A. 1731 /17 -
{in'CiA.1732/2017). L
T lin C.A.1733/2017) - o
{ia C.A.1734/17)
7 i C.A,1735/2017)
- (in C.A,1736/2017)
in CALTIT(LT)
(in.C:A.1738/2017 SR
{in C.A. 1739/2017)"
ih C.A.1740/17)
-{in C.A.1741/2017)
4f~(in.G.A..1742/201'7) .
lin C.A.1743/17)
" {in C.A.1744/20'17)
“lin C.A.1745742017) = .
(in C.A.1746/17} S -
{in C.A1747/2017)
“(in C.A.1748/2017}
{in C.AL749/17)
4 (in-C.A.WSO/').Ol?)
© G C.ALTS1/2017)
(in C.A.1752/17)
(in‘C.A.l'ZSSIZO'L'T)‘ -
{in C.ALTB41201TY
“{in C.A:1755/ 17
(in C.A1756/201T7)
fin-C.A.1757/2017)
i C.A1758/17)
in C.A.L759/2017}
in C.A,1760/2017}
) {in.C.A.L761/17)
lin C.ALTEZ 1200y
in C.A.1763/2047) &
Ain €.A1TEA/1T) -t
(in C.A.1765/2017) o

v

e .(irx'CA..1766/2017).
d "(in.C.ALTOT/LT) o
. (in'C.A.1768/2017) :

T (B C.A.1769/201T} v
.(.mc.A.17701.17‘,. S oL
(in'C.A.1'771/201'7) :
iin C.AL772/2017)

{in C.ALTTS/ 17y
{in C.A. 1774/2017)
(in C.A 177572017
{in C.A.1776/17)
in C.A. 17772037
.!in'\"‘..A.’L7'TB/'2017!
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n ' Mg, Nazming ete. . et
g * My Tasnecm Fatifna efc;
§ Muliammad Naveed Arif Khan
ete,
? . _ Miss Maz Tahir ete,

' Syed Sultan Shah eter .

" mrs. Shagifta Bibi
IChawar Idrees ete. .
mrg. Naila Iqbal ete, - i
Amjad Badshah etc, '

‘Waris Malil ete.

Imren Anwar etc..
Amjad Sohail ete.

" Asif mashid ete,

“ Mrs. Nusrat Dastagir ete. |
Mukhtar Al;m-wd etc. -
Busharat Masilr ete. .

Ali Rehman ete!
Munir Ahmed etc,
Muhammad Zardad ete.

- Syed Ashtal Ali etc.
Mrs.-Kausar Ayub etc

‘Malilt Waheed $hahzad ctc

. Ashiraf Mashid etc,
Muhammad Ajnial et
tirs. Shaista Manazir ste.
Mumtaz Hussein ete.

- Mre.-Saima Noreen ete.
Razzag Ahmed ete!
vuhammad Ayub ete.

Ejez Ahmed ete.

Shah Muhamrad ! Afial ete, .

~ muhbammead Javed etc.
.. . Muhammad Asif ete.
S e - . Muhamrmad Kha.hq ate, -
: © - . Nufise-Hanif etc. .
Oari Zehid Mehmood etb.
Ayif-Amin ete. .
Mrs. veronica ete.
Qari Mithammad Sxddique etc.
Syeda Saima Nasir ete. -
| IMrs, Huma Waseem etc: -
T ~ Waheed ur Rehinan -ete,
. ‘Ms. Saima Parveen éfe,
Ghulam Rasool'and others
Tariq Khan etc.: .
# ’ ESTED Muzaffar Huasairi Rat.horettc

t& Ms.-Shaheana Shahid-eto. -
Muhummad Khan-ete..
Gannt S issociaie: Basharat All ete. -
wesrdmu Gourt of Pakistan M. Tanveer ete.

islamapad g abbir Ahmed ete.

Mrs. Shaminy Alchtar ete.
'mnveer Abhmed ectc.
S.M. Siraj etc.
Zahid Mchmood ete,
MrS. Nadxa Noreen ete.

’l ‘

. {in'C.A. 1782/17) “ SR

© (in C.A.17B5/ ¥y 7

+ (i C.AP90/2017)*

“(in C.A.1809/17) -
"fin C.A.1811/20%7)

" {in C.A. 1842/2017)
~{in C. A 1823/17)
. (in C.A. 1324/2017)
. (in C,A. 182772

U lin C.A.ISRLIT

{in CA. 1780/2017).
(in C.A.1781/2017f .+

(in'C.A.1783£2017) -
{in C.A.1784/2017) '

(in'C.A.1786/2017)

{in C.A.1787/2017) -
{in C.A.1788/17)
(in C.A.1789720%7)

{in C.AL791/17)

“{in C.A. 1792/2017)

{in C.A. 1793/2017)

{in C.A.1794/17) .
(in'C.A.1795/2017)

{in C.A.1796/2017)". IR
(n C.AL7O7/17F - o . -
in C.A.1798/2037) . ° . .

' {in C.A;X799/2017)

{in C.A.1800/17) "

.- (in-C.A.1801/2017)
(in €.A.1802/2017) ‘
~ {inC.A. 1803/17) CoL A
- {in C.A. 1804/‘201‘7} L
. lin C.A.1805/2017) -
 {in C.A.1806717)

in C.A.1807/2017}"
{in C.A.1808/2017).

(in. C.A.18%0/201 7

{in C.A.1812/17)
{in C.A.1813/2017) o
{in C,A.1814/2017} | .. -

- in CRIBLS/),: - . -,
{in C.A.183672087) - ¢

(in.C.A,1817/2017) -
{in C.A.1818/17) -
{in C:A,1819/2017)
{in' C.A.T820/2017)
(in C.A.1821/17) -

(in C.A.1825/2

017 -
fin C.AX82B/17)) "

{in CA 132&/2017) E
(in C.A.1830/201%) -

- fin C.A.1831/2017} .
in C.A.1832/27) -
< {in CiA. 1633/2017}
- . lin C.AlEE3472087
- nCA 1835/ 17; ‘
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: ,~“ahahzad Nasir etc. . -

- Muhammad. Farid ete.

Miss Rubina Aqeel etc.
Irfan' Ahmied etc: - b
Kausar Afza etc. .
Atif Rashid et¢’. -
Mst. Shamim Alchtar ete.
Babar Mehmoodiete., . .
Theoan Ahmed “etc,
Mrs. Naghrnaha Jabcm etc,
Qari Muhammad Abbas ¢tc.
Noureen Kazmi ctc, R
Sajid Masih ete. -

‘;'\ N

‘Mrs, Uzma Khatoon' ctc,\ ; i

Abdul Manan eté. - LR
Hardon Rasheed e: C:
Sajid Mehmood etc. .

. . Zeeshen ur Rehman cte. .

Muhammad Saleh ete.,

Said Rehman etc. . |
Muhammad Ashmf etc
Guftar Ahmed ete. w0,
Shahid Rauf etc,- o :
Farrukh Saleem:etci -
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(in C.A.1862/2017)
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(in C.A.1870/2017)
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(in C.A.1B89/2017)
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‘{ﬁy}w‘ \/Iuhammad AtthueurRehman o é - AN ' , :
T etc. - S : (mCA811/2016) o I xl e
Respondents(s) ' | - R . i
" For-the Appellant( ) M. Sa_]ld Ilyas Bhaitti, DM‘ L o 1 oo
{in all cases) - : Syed Rifagat Hussaun Shah, AOR - . v A
o . Ms. Saddia Kanwal, S.0 Fin. - = . - B D
T ' Mr. Abid Huss amCharma, S.OFin. S { ) i
: - Mr. ‘Sajid Javed, ‘Asstt. Legal Fin.- S | S
Mr. Abdul Raz7aq, AAO MEG -~ . : { O
Rawalpmch o , o : i
bz For the Responderit(s)' In- person i
: _ » :;; !
For the Respondent( ) Mr Muhammad Ilyau Lodlu ASC x* i
meansns _Mallk Itaat Hussain Awax, ASC VA
Armcus Curiae‘; ' Mr. Muharnmad Ma.khdoom Ah - ;
o 'Khan, Sr. ASC ' o A
Mr. Sikandar Bashn‘ Mohmand ASC :
" Date of Hearing =~ 17.041.2018. o
o : ,' W
JUDGMENT .
. UMAR ATA BANDIAL J.— By 1eave of -this Comt , o .'”i L
grd.nted on 25. 02.2016, 0142016 and 12. 12 2017 in. the o
"-'several connected appeal" before us, the appellant Federal . o - ] ‘
BT l’. )
- 'Government challenges “the Judgments dellvered on common' L
£
questlons of fact and law by the learned Federal Scrv1ce Tnbunal o ’
on 05 10 2015 11. Ol 2016 and 18 07. 20],7 The Judgments ¢
: 1mpugned in the connected appeals declare ‘the responden’r A '
(iy cmployees of d1fferent mstltutlons functmnmg under the : i
' D1rcctorate General of Spec1a1 Educa’oon (“DGSE”) to be enutled-_' L ( o 5,
' to payment of Health Allowance granted by the Federal ' 0
Government v1de its OfflCC Memoranda clated 04 02 2012 and . F
b ik
06.2.2012. These Memoranda are 1ssued by the Fmance Dwmon _ , ‘
. l.
"(Regulatxons ng) Govemment of Palasfan pursuant to E , f 4
’ proval granted by Lhe Pr1me M1n1ster under the . Rules ofAV' '?
- . i
é}fg . 4Business, 1973 It would be useful 1.0 reploduce the two : o
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' j
B L mﬁ:moranda containing the tfarms' and conditions for the grant of - 2‘ A

~
s = sTImT

.S~ - Health Allowance to cligible persons:

. “Government of Pakistan .
' Finance Division - ST . S R I
. {Regulations Wing) o : : : . s

... Islamabad, the 04t Feb,2012 ~ *° .

. F.N6.2(13)R-2/2011 .

T Aenesans st

QFFICE MEMORANDUM.

Subject: "GRANT OF ADHOC ALLOWANCE EQUAL TO -
: . - ONE BASIC PAY AT THE INITIAL OF THE ° .
- SCALE TO THE HEALTH PERSONNEL IN 3PS - o : Lo

)

: . The undersigned ‘is directed to say that the
Ordinance No.VI of 2011 that sanctioned the Career Structure for
- Health Personnél Scheme (CSHF) has lapsed on 26.12.2011. . ) . .
Accordingly, CSHP is no longer in the field and all health personnel - - e L B
have consequently reverted to the BPS scheme. T order 'to | . s . - |
compensate health personnel for the loss of benefits sought under i - : il
CSHP while preserving their status as Civil Servants, it Has been ‘
decided by the Federal Government to grant'adhoc allowance equal .
_to one basic pay at the initial of the scale to the health personnel .
in’ the employment of Federal Government, in- BPS scheme, with -
- effect from. 1t January, 2012. This will be in additioni to their
. ‘existing pay/allowances in BPS Scheme.” ' R

W,

T o Rl

SEECTE AR s
T

2. ThisDivision's OM No.2(13)R-2/2011-698 dated 17t )
November, 2011 may bé treated as withdrawn w.e.f, 26.12.2011. . o C @

e

o sd/-T .
(M. Munir Sadig)
Deputy Secretary R-I)”

e,

TN

' “Government of Pakistan. ‘
) . Finance Division o S . : -
- (Regulations Wing) . . ’ . ) : ]

AR

EANIAER

LT

F.Nb.é(l_3)R-2/2011,-777‘ - Islamabad, the 06t February,2012

’ - S OFFICE MEMORANDUM A , .
_Suﬁjeét:‘ " GRANT OF ADHQC ALLOWANCE.EQUAL TO ONE I o i '
’ . - .. BASIC _PAY OF RUNNING SALARY TO THE HEALTH = L o
ERSONNEL IN BPS SCHEME. . - . : L :

. P

. “In continuation. of Finance; = Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been dccided by the
Federal Government fo_grant benefit.of one basic pay of running .
salary as :Health Allowance to the. health personnel in the
employment of Federal Governiment, in BPS scheme, with effect '

" from ist January, 2012. This will be in addition to their existing

. allowances in BPS Scheme. Also grant of ‘stipend amouriting to .
~'Rs.50,000 per month to the postgraduate residents and Rs.24,000 o '
per month for House: Officers respectively wef 1.7.2011 will . . IR
COHFhTu.C_ L ‘ s .. o -

8d/-- -
. (Manzoor Ali Khan) :
Sr. Joint Secretary (Regulations)”.

) '(émphdsis suppliéd}_. o _
2. o Learﬁed Deputy Attqrﬂey General has ,qo;l’gended"
- that thc'Health Allowance grdnted by the Federal‘(}ovgrnméﬁt is

available to health personnel in the employment of the F‘ed'eral_. ,

/ -~ Government in.the BPS échénie at thfeg,hospifcéls "estébli_she.d_in
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. Islamabad namely, Paklstan Instltute of Medzcal Sc1ences.

(“PIMS”), Federal Government Polychmc (“FGP”) and Nahonal

Instltutlon of Rehabilitation Medlcmes (“NIRM”) The employees

~at these hospltals do not have a career structure in place after '
-_the Career Structme for- IIealth Personnel Scheme Ordlnance

2011 (“Ordmance”) lapsed on 26,.1.2011. The Health Allow.ance'. .

was accordlngly granted by the. Federal Government as.a form of .

04 2.2012 and 062 2012 reproduced above that the Health

jAllowance -is granted - to “health personnel” I_—Iowever, the
composmon of the, category of employees that are ehglble for the

: oenef t has not been prov1ded therein. The respondents Who are

“cornpensatmn It 1s clear from the two memoranda dated o

several hundred in number are unrepresented by counsel In- -

view of the fact that a large number of employees are affected by:'

the 1nstant controversy, the CouIt has sought a351stance from .

Mr Muhammad Makhdoorn Ali Khan Sr. ASC and Mr. Slkandar

Bashlr Mohmand ASC as armcus cunae in the rnattel.

Mr. Sll;andar Bashir Mohmand, 'ASC made able subrnissions

before the Court that highhgllted 1mportant facts and .

docum'ents. on - record which simphﬁed the- controversy

appr ec1ably

. 3Q L It transp1res that an Ofﬂce Memorandum dated' '

27 03 2012 by the Fmance D1V1s1on (Regulauons Wing)- clarifies

that the term “health. personnel” used 1n the -above rnentloned‘ '

'memoranda bears the meamng g1ven to. that express1on 1n‘

. serwce prowders WhO quahfy as health personnel A perusal of

Schedule-I shovvs that -five lcategones’ of ~serv1ce_ provzders are

' Sechon 2(b). of the. QOrdinance. Th1s deﬁnltxon ~refers to the- !

-CO"ltCI’ltS of Scheduch to the Ordmance Whlch spec1ﬁes the ‘
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A classﬂied as health personnel namely Doctors Alhed Nurses, » o ;
{.J" - Paramed1cs and Support The services'. spec1ﬁed under. the - @ i i

categones of Paramedlcs and Support mclude Teachers ' :

' Aualowsual Operators Techmc1ans, leranans, ete.

‘4.' ' The: adrmnlstratwe Ministry o the’ hea‘lth

’ 1nst1tut1ons of the Federal Government at Islamabad is’ the

o

Mmlstry of Capltal Adrmmstratmn and Development D1v1$1on"' -

e ot vt

‘ (“CADD”) 1s an admltted fact that v1de order dated o .

fumy L » _— i

Wi .
' 13 03. 2013 the M1n1stry of CADD granted the Ilealth Allowance

' to the employees of the DGSE and its alhed spec:1al educatlon' .

centers/ 1nst1tut10ns mcludmg Nanonal Trust for ‘the D1sabled - I

(“NTD”) and the Natlonal Counc1l for Rehablhtatlon of D1sabled

Persons (“NCRDP”) ~The ‘ respondents - were thereby

AT T g

' acknowledged as beneflclanes of the said grant and ‘were pald ‘

e

the Health ‘Allowance wnh effect from 01.1. 2012 untll o

27.10. 2014 When the Finance D1v131on mformed the Accountant

SEEagsmrnTEE..

: Gencral Palﬂstan Revenue (“AGPR”) that only health personnel‘ s -, !

- worklm7 in Federal Government hosp1tals and _clinics- were

. quallfied rece1ve the' vHealtn Allowance The AGPR ‘

.correspondmgly mstructed the DGQE to stop payment of the

said allowance to its employees,as no budgetallocahon for “the g

Ji
f
i
b
£
¥

4
K
i

R said emolument had been made in the financial year 2014 15. o '

e i

S, " The dlscontmuatlon of thC]I Health Allowance was

taken- to the Islamabad ngh Court by s0me of t:he respondents o

V1de order dated 17.9.20 15 the’ learned H1gh Court referred the'

AT R I A

'd1spute to the Secretary CADD for passmg a spealnng order'

T ST

| thereon, and till then restramed recovery of past payments of -

' / g _ - the Health Allowance from the affected employees of DGSE and‘v. o

alhed centers. The Secretary CADD heard the parttes and by A

T
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order dated 21.3.2016 rejected the _ent-itlement ' of' the

respondents to receive the sald allowance The pnncrpal ground

oL h1s de01s1on is that employees of the DG\JE were engaged in
“the pr ocess of educahon Ualmng and rehabxhtat.ton of disabled - .
-;chlldren and therefore did not fall within the amblt of a health
- orgamzatmn The respondents successfully challenged the said '
order before the learned Federal Servme Trlbunal Wthh has, n '

inter aha by the 1mpugned _]udgment dated 18 07 2017 cleclared', "

- that the respondents are enutled to- Lhe grant of Health _' :

Allowance. '

6. : Learned Deputy ,'Attorney General .'has contended
that after the. la-pse of the Ordinance that had pr_ovided a career
str'tlcture for the doetors nurses and 'paramedl'c's'working in

- PIMS, FGP a_ncl NIRM, the Health Allowance was granted by the . N

I‘ederal Government as compensatron to the sald health{'

personnel He Was however unable to . show -anyr"

contemporaneous d].rectmn 1ssued by the Mlmstry of CADD or :

the Mrmstry of Fmance that restrlctecl the grant of the Health |

', Allowande to the cla1med employees of the three hosp1tals

specxﬁed by him. As already noted above the’ deﬁmtxon of health .

. personnel prov1ded in the Mmlstry of Flnance Offlce-
‘Memorandum dated 27.3. 2012 is w1de in scope and therefore,v '
_unhelpful to his plea. v N c | ‘ | ' |

7 | ‘We haye‘ exammed the deﬁnitionf'.of.. ‘%health,

personnel’;. adopted by said rnemor'andmn:dated 2‘7.3:‘2'()'12 from |

- Secnon 2(b) of the Ordlnance wh1ch is to the follovvmg effect

“b) “health personnel” means a person who holds a post i any
" institute or orgamzaﬁon dehvermg services m the health

sector and included in Schedule-l but does not mclude o

’ 1) -a person who 1s on deputation to the Federa.l }

* . Government’ from any Province or other authority; - cL
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cha1ged basis or who'is pa.ld from contmgen cies.”

u) a.person who is employed on contract or on. work /
- 2

g
\f -
. N A
.l
sy e 2

8 R noted that the foregomg deﬁmtron of health
- personnel covers persons holdmg posts in any mstlmte or
‘ organlzatmn Who are dehvenng services in the health sect01 that E ; g
are 1ncluded in ScheduleI to the Ordmance Learned Deputy | o

. Attorney General was’ unable to d1st1ngu1sh the respondents,

who are employees of the DGSE and alhed mst1tut10ns / centers o

ikl . . .
2 o

b . NCRDP arid NTD from the paramedlc and support staff

TE TTETETI

ST el

pos1t10ns that quallfy as health personnel accordmg to

SANIIATREDT S

_'Schedule—l to the Ordmance It is not den1ed by the appellant_' ‘

2

' that educatlon, training and rehab1lltatlon of d1sab1ed persons ‘,_ ' i
are services prowded in the health sector. These serv1ces fall o

- within the terrns of Schedule-I to the Ordmance and therefore ‘

. the p1owders thereof quallfy as health personnel. o , : E o B

9. Accordmgly, not only do the respondents fall w1th1n~' - .

the category of persons who are, in terms of Fmance D1v1s1on

" Memoranda dated 06.2.20 12 and 27 3.2012, elxgtble for grant of

e Health Allowance but- thClI‘ entltlernent has J_n fact been :

' admltted by- both the M1mstry of CADD and Mmlstry of Fmance . - i

In this respect the. aforementloned letter dated 13. 3 20 i3 1ssued o ‘ . E i

by the M1n1stry of CADD is.  referred; Also the affidavit of the' '

Secretary Finance, Government of Palqstan filed - in the - . Lo

. Islamabad I—hgh Court pursuant to that Court’s order- dated

Syt e

: 20 3. 2015 passed in, Wr1t Petition No 4007 of 20 14 specrﬁcally

e o

= L

' ~'1ecords that the proposal approved by the ane Muuster v1de '

T T I DT

Summary dated 25. l 2012 did not restrict adrmsmblllty of the.

Health Allowance to the personnel of the three hosp1tals.

%%%/ | (1denuﬁed by the learned DAG) For that reason “the Fmance
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" D1vxs1on Memoranda dated 04. 2 2012 and 6.2. 2012 made the

: allowance avaﬂable to all health personnel employed by the

' Federal Govemment 1n the BPS Scheme

10. - . As a result the sald a_llowance was pa.td to the

health personnel of the DGSE and its alhed 1nst1tutlons until

27. lO 20 14 when the Flnance D1v1sxon 1nstructed the AGPR to

"Zlconfine the grant of the allowance to e‘mployees of Federal
: 'Govelnment hospltals and clinics. This instruction represents .
merelv a change of opm1on Wh1ch is not occas1oned by an
amendment in the terms of ehgxbxhty for the Health Allowance '
I: Therefore, as the Memoranda dated 04, 2 2012 06 2. 2012 and

27 3. 20 12 1ssued by the Finance - D1v1s1on, Governrnent of

Paklstan st111 hold ‘the ﬁeld in thelr orlgmal terms there is no

‘ mcnt in the obJectlon by the learned DAG to the entnlement of
;' the respondents to clalm and rece1ve the Health Allowance |
1 1 ~ Asa secondary and also tenuous argument learned_:'
, Deputy Attorney General contended that the He a.lth Allowance is
granted under execut1ve fiat . w1thout any statutory backlng .. "

_ therefore the. same can 'be withdrawn _b_y the Federal Governme,nt .

. at any t:ime..“That is olearly a Aﬂawed contention.;_lt is admitted -
that grant of the Health Allo-wance and the termsl of. eligihility to

' receive the same were determmed by the competent authonty 5 o

thstry of Fmance in accor dance mth Rules of Busmess of the

. Federal Government The. ongmal terms of the sa.ld lawful grant ‘

| still hold the f1eld These were’ acted upon and payment of the :
Htalth Allowance to the respondents has conterred a vested _

' nght upon. them In such c1rcumstances, the executwe is barred -

| by the rule of locus poemtentzae frorn umlaterally resc1nd1ng and .'

retnevmg the beneﬁt avalled by 1ts rer‘1p1ents Reference is. made
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,r L o 'Pak.i'stan,' thr-ough th@" Secfetarg, Minis;try". of Finanee -vs = |
:’J - B .Muhammad H1mayatull.1h Farukhl (PLD 1969 SC 407) andl
The. Engmeer -in- Ch1ef Branch vs. Jalaluddm (PLD '1992 SC' _
207). Therefore w1thout a change of the terms of ehgxbxhty for
_the Health Allowance even. the prospectwe exclusxon of the -
1(>spondents from recelpt of the beneﬁt shall consﬁtute arb1trary
. and unlawful actlon . | F
12.V__A In the 01rcumstances we do hot ﬁhd any error or U ; ‘

de,fect irylvt_he. lmp_ugned‘ Judgrments‘ of th_e l_earned Federal" Serv1'cc: -
" Pribunal | dated 'bs.io;_2015, 11.1.2016 - and 18.7.2017.
".Co'nsequentljir, these vappeals, al;e .dfsmisséd and the entitlement = - - ,

'of employees of the DGSE alhed mst1tut10ns/centers NCRDP' B ' T |

' ,and NTD to- I‘CCCLVC the Health A]lowance is affirmed.

) Sd/ - 1Wzarz Saqtb Nisar, CJ
Sd / w Ulnar Ata Bandzal g

Sd/-fjaz ulAhsan, J 4
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oGy GOVERNMENT OF KHYBER PAKHTUNKHWA

. TN\ ESTABLISHMENT AND ADMN: DEPARTMENT

._ng‘l\&g! { CABINET WING )

Py ST Date g;;so.cmm)g-znt/zow
s shawar the 28t Qctober , 2019

To,
The Secretary to Govt. of Khyber Pakhtunkhwa,

Zakat, Ushr, Social Welfare, Special Education & Women
Department.

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET = .-
DATED 22.10.2019. , |

Dear Sie' . ]
. | am directed to forward herewith the following decision of the
meeling of Provincial Cabinet held on 22.10.2019 under the chairmanship of
Chief Minister, Khyber Pakhtunkhwa for implementauon. ‘

i AGENDA ITEM NO, 16 T ] _ 1
; ' ORAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL
4o - EDUCATION WP NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER|™
'  PAKHTUNKHWA - ‘ =

! Decision of the Cabinet:
|

T ST—

: ‘ The Cabinet approved Heaith Allowance to the devolved employeeé of

§| Special Education Institutions at the rate of one running basic pay.

implementing Degartmeht: Zakat, Ushr, Social Weifare, Special Education &
' : ' Women Empowerment

[SESUE— s s p—— —

2. I am to r_équcst that an implementation report of the Cabinet .
decision as required under Rule 25 (2) of the Khyber Pakhtunihwa Government

Rules of Business, 1985 may kindly be furnished on top priority basis 1o the
Cabinet Section, Administration Department. :
L4

Yogr/s,f({f(ﬁ?uuy,

. SECTION OFFICER (CABINET)

ENDST.NO. & DATE EVEN.
Copy to:-
1. P.S to Secretary Administration Department.
2 . PA to Additional Secretary (Cabinet) Administration Department.
3 PA to Deputy Secretary (Cahinet) Administration Ftmen v

SE N OFFICER (CABINET)
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD{SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil.

Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber P‘akhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa. *

2. The above said .allowance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved- under 18"

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtu nkhwa
Finance Department '

-

" Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.
Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar
Secretary to Social Welfare, Social education & Women Empowerment
Deptt. ' ‘ ' ’ '
Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa '

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa
_ PA to Additional Secretary (Regulations) Finance Department

10.Master File

HwnR

© 0 N o W!

Section Officer
Finance Department (SR-l)




n BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN

H
e

Y EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.
!

Subject:  THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted:- ' i |

That | am serving under your kmd control in the Special Educatlon Institution and

teaching/providing Special Education services/training tp Special Children. It is
pertinent to mention that after eighteenth Constitutional amendment the employees

of Directorate General Special Education of the Federal Gov!t: Department, have been

transfer/devolved to the Provincial Govt:, Special Educalftion and such devolved
employees though serving under the same departmentiof the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equal to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its judgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet éon. 22-10-2019 and also
implemented.

Since the employees of devolved Institutions and | am perférming the same duties in
the same Institutions, same department, having the same jfob description and cause,
being teaching/providing special Education/Training to special Children, therefore |
could not be treated discriminately more particularly with 4respect to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Healtjh Allowance since 01-01-
2012 and even after the payment of arrears the same has bfeen merged in their basic

pays.

It is therefore requested that | may kindly be allowed/granted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012 on the analogy of the
employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits. '

Dated : Aé/oLf 2022
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VAKALATNAMA .
BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

| l’ A No. /2022 , @

Hetesestrac oA et n s Appellant

‘ V:@ VERSUS
m o & OLNErS e Respondent(s)

| M ﬂM ' , do hereby appoint and constitute,

Fazal Shah Mohmand Advocate Supreme Court &. To act, appear

and plead in the above-mentioned matter and to withdraw or compromise the
said matter or submit to arbitration any differences or dispute that shall arise
touching or in any manner relating to the said matter and to receive money and
grant receipts therefore and to do all other acts and things which may be
necessary to be done for the progress and the course of the prosecution of the
said matter.

1. To draft and sign files at necessary pleadings, applications, objections,
“  affidavits or othér documents as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

2. . To employ anylother Legal Practitioner, authorizing him to exercise the
power as conferred on the undersigned Advocate, wherever he may
think fitto do s ' :

~

AND | hereby agree to ratify whatever the Advocate or his substitute shall do
in the above matter. ||also hereby agree not-to hold the Advocate or his
substitute responsible for the result of the said matter in consequence of his
absence from the Court|when the said matter is called up for hearing. | further
hereby agree that in the|event for the whole or any part of the fee to be paid to
the Advocate remaining|unpaid, he shall be entitled to withdraw from the aBove
matter. Received by me an ‘

CLIENT(s)

ko] rA A
ACCEPTED BY: , ' , LO, , Ve ‘
FAzAL SHAH MOHMAND \ .
ADVOCATE,

A

Suprefte CoOURT OF PAKISTAN,

OFFICE.-Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 880484 1
{Clerk) Cell# 03339214136 .

Email: - fazalshahmohmand@gmail.com.

|



mailto:fazalshahmohmand@Qmail.com

