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16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General for the 

present.
respondents

Reply/comments on behalf of respondents not submitted. 
Learned Additional Advocate General seeks time to contact the 

respondents for submission of reply/comments. Adjourned. To 

come up for reply/comments as well as prelimipa 
13.10.2022 before S.B. . /

hearing on

(Mian Muhammad) 
Member (E)

» '
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FORM OF ORDER SHEET
Court of

mCase No.- /2022

S.No. Date of order 
proceedings

Order or other proceedings with signature of judge

.1 2 3
1

The appeal presented today by Mr. Fazal Shah Mohmad Advocate 

may be entered in the Institution Register and put up to the Worthy 

Chairman for proper order please. \

2A/0e/20221-

. f

I

. I

■ This case is entrusted to Single Bench at Peshawar for. preliminary 

hearing to be put there on 

and h-is counsel for the.date fixed.

2-

..Notices be issued to appellant

!

CHAIRMAN
I

06"\July, 2022 Counsel for the appellant present.

Let pre-admission be issued to the respondents. To 

come up for .reply/preliminary hearing on 16.08.2022 

before the S.B.

1

■I

I

(Kalim Arshad Khan) 
Chairman

I
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No /2022

Sahib Kamal..................................... .Appellant

VERSUS

Govt, and others, Respondents
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4-29Copies of Judgments, Cabinet decision & 

Notification
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30Copy of departmental appeal E3.
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/

ppellantDated:-20-06-2022
Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841 
Email:- fazalshahmohmand@qmail.com

Note:-

Spare Copies will be submitted after 
the admission of Service Appeal

Advocate
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR IChyUe<r PaJ-Jitukhwa

Service Appeal No /2022

Sahib Kamal, Certified Teacher (BPS-15), Govt. Institute for the 

Visually Impaired, Children (Girls) Peshawar

Oiary Mtj..

Oalcd

.Appellant

VERSUS

1. Govt, of Khyber Pakhtunkhwa through Secretary, Social 
Welfare, Special Education, & Women Empowerment 
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women 

Empowerment Department, Govt, of Khyber Pakhtunkhwa, 
Peshawar.

3. Govt, of Khyber Pakhtunkhwa through Chief Secretary, Civil 
Secretariat, Peshawar.

4. Govt, of Khyber Pakhtunkhwa through Secretary, Finance 

Department Peshawar.
5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974. AGAINST THE IMON-GRAIMT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

On acceptance of this appeal, respondents may kindly be 

directed to grant/allow the appellant Health Allowance at the 

running basic pay w.e.f 01-01-2012 with all back
! benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Certified Teacher (BPS- 

09) on 01-02-1987 and was later promoted as Certified 

Teacher (BPS-15) on 01-07-2015 and is serving in the Special 
Education Institution and teaching/providing special 
education/training to special children and since appointment 
he has performed his duties with honesty and full devotion 

with spotless service career.



2. That after eighteenth Constitutional amendment, the 

employees of Directorate General Special Education, of the 

Federal Govt, department, have been transferred/devolved to 

the provincial Govt. Special Education and such devolved 

employees though serving under the same department of the 

Govt, of Khyber Pakhtunkhwa, are allowed/granted Health 

Allowance equal to one running basic pay w.e.f 01-01-2012 

which has also been endorsed by the honorable Federal 
Service Tribunal as well as the honorable Supreme Court vide 

its Judgments in Civil Appeal No 811/2016, also approved by 

the provincial cabinet on 22-10-2019 and also implemented. 
(Copy of Judgment of the FST dated 18-07-2017, 

Judgment of the Supreme Court dated 17-01-2018, 
decision of the provincial cabinet dated 22-10-2019 & 

Notification dated 25-11-2019 is enclosed as Annexure A, 
B, C & D).

3. That the appellant being similarly placed, approached 

respondents for allowing/granting the appellant. Health 

Allowance equal to one running basic pay w.e.f 01-01-2012, 
vide departmental appeal which has not been responded so 

far despite the lapse of the statutory period of ninety days. 
(Copy of departmental appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting 

the appellant. Health Allowance equal to one running basic 

pay w.e.f 01-01-2012, is against the law, facts and principles 

of justice on grounds inter-alia as follows;-

GROUNDS:-

A. That the omissions and commissions of the respondents 

are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance 

with law and rules in violation of Article 4 and 25 of the 

Constitution, as the appellant is exactly performing the 

same duties of teaching/training to the special children 

in the same Institutions and working under the same 

authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial 
Foras which appeals were accepted and even the 

judgments have been implemented, thus the same 

point has been deiced by various foras, the appellant 
such is also entitled to the same treatment.



D.That not granting the appellant health allowance on the 

analogy of their colleagues cause monetary loss to the 

appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may 
kindly be accepted as prayed for in the heading of the 

appeai.

AffpellantDated:-20-06-2022
Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service 

Appeal on the same subject and between the same parties has 

been filed previously or concurrently before this honorable 

Tribunal.

ADVOCATE

AFFIDAVIT

I, Sahib Kamal, Certified Teacher (BPS-15), Govt. Institute for the 

Visually Impaired, Children (Girls) Peshawar, do hereby solemnly 

affirm and declare on oath that the contents of this Appeal are 

true and correct to the best of my knowledge and belief and
nothing has been concealed from this honorable Tr/bunal.^^-^

/deponent
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In tijc Fcclcr;il Service I’ribiuial, Islamabad 
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iNii.sr:i('j ;ij|i|-1(1 Olliers

Vursii.s

Sccrclnry, Capilal Admiiiislratiou & x^cvclopiucal Division 
^ Sccrclarv, iMiiancc Division and ACPlt, Islamabad.

Dale oflnstilution ; 04.04.2016, etc. 
Dale of licaring : 17.07.2017 
Date of Judgment : 18.07.2017f •

r
Before: Syed Rafiqiic Hnssain Shall, and

Syed Muhaniniad Hamid, Members.
Mr. Muhammad Anwar Mughal. Advocate 
appellants.
Syed ■ Zil-c-I-Jusnain Kazmi. Assistant Attorney : 
General for the respondents with M/s Arshad AiVium 
Assistant Director. CA & DD. Navecd Akhtcr. Section’ ; 
Ullicer, Finance Division, Azliar Naciccm A 
A.ssistfinl Accounts Ofliccr and Muhammad 
Senior Auditor. AGl’R as D.R.s.
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we shall decide the above tided-appeals. '1-hc facts giving risd to die pr, 
appeals arc that the Prime Minister of Pakistan approved paymcnt' of Uialdi 
Allowance to

1
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the institutions providing,Health Services in the year ?012 
and the Finance Division issued notification No.2(13)R-2/201 

< 06.02.2012 for grant of Health Allowance, equal
running salao' to the hcalUl personnel in the

1-777 dated 
to one i basic pa t ■ of.

.V\i1

■i ••; Iemployment of Fc^cmb:-^; 
to the cxi: tiiigj l-; -

• pay and allowances in scheme. Health allowance had bicn paid ifdtclj' 

contemporaries of the .appellants in other Government Hosp talsjinclu 
PIMS, Federal. Govt. Polyclinic. CDA. 1C'[\ Pakistan Railwto-s aiid Fci 
Govcnimcnt Serviees Ho.spiial, Islamabad.

Government in BPS Scheme w.e.f. 01.01.2012, in addition !.I
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'-‘or dated ,05.03.2014 ^
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.•t iulniiiii.sdnlivc cimiiol iirCAOl) iiiul. llicrdoro, llic 
cniilluniuni nr cliphilily sliall be Uikcii inio
con.sivlcrulioii in llio liBbl *'l' slaUis ol ciidi 
vlcparlmcnl or eiility separately,

5. Ill order to nicct the ends of ju.stice. it would be 
appropriate that. recovery of the Hcaltli Allowance already 
paid to the employees is recovered after a speaking order has 
been passed by the learned Secretary. U is expected ihiil the 
Secretary C.‘\DD shall pass a speaking order preferably within 
90-day.'!."

a--■7

.\xx

■J’lic .Scci'uhiry CiAttlOD iil'ier punising llic record ninl iiffording llie 
opporluQiiy of hearing in tlic aiitlinri/.ed rcprc.scnlativcs of llic 
pclilioncrs (llOw ajijjcllaiils) oil M.03.2016 pa.s.scd the order dnteil 
21.03.2016 and dccljircd Ihc CAdcDD's letter d.itcd 13.03.2016 

allowing Hcaltli Allowance do the DG.SLi employees imlawftil, againtil 
the rules, void ah initio and directed the AGHR lo recover llic said 

{ AlloNvancc from their salaries in easy installments.
In this backdrop, the appellants filed the instant uppeal.s with

1'
■ 1.

\ S

t:
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■

2.
the following prayer: - ' . ! li:

“It is, therefore, most respectfully prayed that the 
appellant being entitled to Health Allow.incc being 
coN-cred under category of Health Personnel, the said 
order dated , 21.03.2016 by respondent No.l may 
therefore, be .set itsidc and it be declared that the action 
of rcspurnJciil No.l in 'witlidrawing tl'.c .-.aid allotvanep' 
and recovery thereof from the salaries of appellants, is 
inalafide, illegal, violative of principles pf locus 
pocnilcnliac, unfair, unjust, unreasonable, 'arbitrary', 
fanciful and eapriciou.s and that jirc cnlillcd to receive 
the same, from the date it ha.s been withdrawn .and 
stopped from payment."
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.1. i

The learned counsel for tiic appellants argued lha 
appellants being 1-cdcral government. Servants under Article 
Constitution of the Islamic Republic of Pakistan, 1973 and covered 
Section 2 (b) of Civil Servants Act. 1973 were entitled jlo all pn
allowances prescribed by Pcdcral Govcninieiit for its employees.

i ,'fl.
stated that financiul dircclivt; contained in Ministry of Finance 
J^o.2(13)R-2/20J I dated 06.02.2012 was unambiguois and 
slipulnlcd admi.ssibitily of Hcaltli Allowance to all hcaltli pcrsoi 
employment of Federal buvenimcnl in I3PS .Scheme but despite t 
imlincalion of the Finance nivisitm, the appellants were deprived
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■Mlovvance has already beer, resolved. When eon fro.nod with the said fact.
the rcsponcleni.s h.ive Ihiled to deny the liiet. As siieh, the action of tljc 

rcspondcni.s apj.ears to he inconsistent in the light of the .nrorenientioiiccl 
Judsinenis on aecouni of Aniclc 25 of the Constitution which guarantees j 
equal rights,.-Mul equ.Tl prbtcciipn of law for cveiy citizen. To ensure **
uniromtity. rule of consistency must be applied-while considering the ease

- ..................................... ..... ...... ‘ Vi... i.« .i.,.,K.nen. J.. the
c.-,se reported as 1996 h-CMK 11S5 lias already held that “rule of good 

■ ‘^'^''“‘‘^v-^er.v.nds that the bcMentsofthc said decision be extended to
other civil servants also, who .nay not he parties to the litigation, instead off 
cotnpclling then, to approach the TribHnal or any^other legal fbntm. Heitec; 
the clatm of the appellants is required-to be decided on the same analogy /h 

principle a? framed in the cases of Dr.'Famikli Fiaz Lodhi and others bytlic 

Tribunal vide its judgment dated 05.1(1,2015. 11.01.2016 and 14.

:•!•
f;i:|
!'•Iti
• I

:
. '

I

.1
:V

■»

' 1^:12.201^.. '
Foregoinsnn view and Ipllowing the rule of consistency,'Uio ^ 

ut.pogt.cd orders dated 21.03.2(110 and 25.03.2016 are set aside vvith j 
threcon to^thc respondents to eonlinue the Health Allowltnce already ' 
yiattled to the appcllat.is .sittec 2012. and to refund all deduction made in 
eomphanee wnl. the hnpag..J„ withh, a period of one nutn.h ,W,„,
.IK d.m .Ik v.ry or.hisjndn.„cn. U .veelve,! h. theh-oHiee. Ninee the main 
■'l.pcals have ocen accepted. Misc. feiiiions

-I ^5S.

it.'i I I
■'■■.I

i

I

j:!
are also accepted.

Judgmentapply all ihivlilled appeals muiatis
:

y. ■ I i'‘
mutandis. :

10.J i here shall be no order as to costs. S
:* t
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M. . shall be informed accordingly. -
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IIPresent? •. '
, , MR. J-USTJCB MXAW SAiJIB RISAR, HCJ

MR. JTJSa'ICE UMAR ATA BAKDIAX 
. , , ,; Mil. JT3STICJim5;Vi.AI-]SAH’''*mm0Ms§»m:£:,, ,

• Omi^APPBAuifee; 1:631 TQ ^Jia OR ^nT-> .
kAPPJBAi/ .Kbs,. -3 ^aoRj-aala:ayn-) .r.TVTT.. apri’a-t,

,806 TO 8X1 dF-gOlfi. ■ ".■ ■ .

• gssiffiaSS^^Si^SsSss:;

i-'
- .-r 4••• •..7^

•‘

l; • a; -

!

i • '•
■

■ Federation of Pakistan througih Secretary Capital Administration . 
and Development Division, "
Islamabad etc. - . ■ ■ AppoiZjmtfai

(in all qaaea)
i

' V,-\ vsKSiis \Nusfat Tahir etc.
.MlraJ Guletc. :
Ejaiz Ahmed and, others 

r FirdoUs Begum-etc. ■ ■ ,
Robiha Qureshi etc. • '
Muhammad Arshad
.Shaljbaa AJchtar Khaljd etc. . (in: C.A.T637/2017j

. . ^^^naacMtoUiJccr^^

Xaunoor Imran. Ali Khan .etc. ' ■ (hi C.A. 1640/20 ).7j 
Mtihaipmad Jabber Kliap etc. • •.(m 'CJl. 1641/17)
■Shahid Iqbal etc. "(m C.A.1642/2017)
Mubaiiamad Anwar etc. (in C,Ai 1643/2017)
•N^alieed KaUaai-etc; ■ ■■ • ■(iii'C.A.1644/17]

(in C..A 1645/2017), 
(iri,c;A. 1646/20.17)

_ . Mulditar Ahmed .etc, ' • (itr,C.AV.1^47/17) •
■' Wdeeraa'Syshra I^alikietc. ■■ (in C..A.164a/2017).

' . 'irfeenaAsadhtc:..:. .: . - (in c;'A.1649/2017)
Muhammad Oayyum etc. . . • (in C.A.1650/17)

(tv .Rubirta Mahmood-Awan etc. . (in C.A.1651/2017) 
Muhammad KhushaJ Klian etc. (in C.A.16S2/2017)

■ (in C.A. 16.53/17)
Muhammad Ohulam .Durrani etc. (in C.A. 1634/2017)
Muhanmiad.Mushtaq.etc. . ' (in C.A..1.6?5/2017)

STED .9ariMul5ahjmad'Almas; etc, , (in C'.A. 1656/17)
kiaz Akiitar etc.; .'. (m C.A. 1657/2017)

‘ • Syed Zanieer Haider Rizvi. etc. (in C.A.16S8/2017)
• • Court aWirs Llaqnt Aii' ctc- , .. , >, (in C.A.1659/.17)
. Sspr«n,a Court otPaKIsUMI^haiHmdd.Arif etc. : -■ . (in C.A. 1660/2017) '

/ -.Waseem Hussain etc... ’ ■ (inC.A.l'661/20l7) •
JChak Pervflz etq.' ' (in C.A.16§2/17)' ■
MUfakmtn'ad-Nazir-KlyanUtc. .■ ' (in C.A. 1663/2017)

: .Al?■dul^^aieea-^ ' ■ (iriC.A.:i664/:2C)l7) :
.Mwliammad Ashraf etc. . (in C.A.,166S./17)

(in C.A. 1631/2017)
.. (in CJV. 1.632/17)

- (in C.A. 1633/2017) '- 
'.(in C.A. 1634/2017)

, ,(inC.A.163S/lV')
(in. C.A. 1636/2017)

•• t •-*.

I

; ::
T'

,(in.C.A.1.63S/.2.0J.7) 
,(iflC.A. 1639/2017)

•• •:

!5• ! I.

/Vh . ^I :

■ Iqbal ur Rashid etc(
' ' Ghuiara Mustafa ct.c.

■ .i
I •

I.
• >•
( ■ ;
I
I

-0-j ,

Miissarat Bibi etc.
i' i
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. . ta;C,y^a66e/?0a7)^
■■ me.Avl667y2017).... 

(inC.A;J66Byi7). , .
(in C.A..1B69/,20.17). 

Syed Manzar Hussain Gftrdozi-eti?. . (in C.Avt670/2017) .. 
Muhammad Saleem Kunber etc. (in 4.A.1.6n'/',17).
Abid Hussain etc.
Nawabzada etc.
Muhammad Azcemdai^ etc.
Attaullah etc. ■ '
Sycd Nazir Hussain s'hfiih etc.
Muhammad Amir etc.

• Mrs. Mehmood Parzana

Ivmmtaz Hussain etc. 
Manzoor Ahmed etc. 
Mohsin Tanvir etc.

i . . h

. Jabbar Hussain ctcj.
if ■ ■ 1 •

sgiiiKa.,. .
(in C.A.1676/2917J. 
(m;C.A.-1677yi7), 

.(lnC.A.167fl-/.2017) ■.
Muhammad Anwar ur-Rahman etc. (in CtA.1679.y2017)%
Rafictc. .'(in Ci'|Avl.6S0/.a.7) '

' Mumtaz Khan etc. • (in C.A.16817.2Qi7) -
. Mrs. Rehanaphaffaretc., ■ . , (in C.A. 1662/^17). .

A^ttd Khan etc. (in C.A. 1683/17) •
(inC.A.1684/2Q17): '

(in C.A.a685/2017.).
(in C.A.1886/17)

, (inC.A.1687/2017)
■ (inC.A.4§88/2017)
.(inC.A;1689;/.17). •

(inC.Avt69Q/2017);v .. 
(in.CAinWiyaOi?) .
(in C.A.1692/47)- : 
(ih:C.A.lB93/20.17|,- 

(in C;A. 1694/2017). .. ;
(to C.A.169S/17) .

■ (to CA. 1698/17):
(in C.A,1699/2017). .

,(to C.A.1700/:201.7) , : - ■
• (toC.A.170:l/i.7)

(in CA47.09/2017).

“(in.c;A,i!7is/i7), .
(inC.A.i7..1T/20l7).. . -

(toe.A.-1.721/2017)- -
(in ,C.A. 1722/17)

. I’

. Shazia Bibi etc. 
Ijnran c;ic.

i

Zahid Meltmood etc.
.Zafeen Ahmed etc.

. Arslan Iqbal etc.
Mrs. Syeda Khatoon etc. 
Miss Zubaida Khatoon etc, 
Mrs. Parida R^li etc.
Badar Munir Badar etc. . 
Azhar Mehmood etc. ■ 
Muhammad Daud etc. 
Shafiqetc. 
davaid Rauf etc.
Ch. Amjad Alt etc;

. Liaqat AJi etc.
Alchtar etc.
Shaukat dan etc.
Abdul Karim etc. 
MubarikAU.Sattieto..
Mrs. Safia ICalboro etc. ■ 
Mrs. Sahleha Nasreen etci 
Miss Shezia Nazir etc.
Abdul Rashid, Shah etc. 
Mumtaz Gill etc. 
Muhammad-Farhan etc.: 
Alludin etc. ,
M. Sohail Khan etc.
Syeda Sadaf Alt etc. 

uI-TESTEDm. Anwar etc. v. ’
^ I' . . Miss Shahida.Parveqn etc;

Mrs. Shamim.Abid etc. , 
^ rTAffoclaW Mrs. Rahat Sultana etc; ‘, 

•„"rcoToi;»'‘'*®P.Maqsood:e^o. ^ 
inoisso'd Mrs. Sumira Vasmfcen ' 

Shahid-M.khan?et^.
Miss Shazia BiW etc.
.Mrs. Rulchi-e-Afzal etc, '.
M. Amir etc.
Mrs. Sumera Aziz .etc.
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^i«^ih^adBukbsbolJiei.» ^ in C.A.m7/2017)
. • :to3.0anwZahractc. , , -j. c.A.m'8/17)

; . ,'^ShabbirNawaz^ ., ■ , : Oc.a:372S/2017)
Zulfi^Ataied^wa^ . VI.: ■; 0.^.1730/2017)
Mrs. Rasbda Jab?cn etc. ; Wc > 1731/17)'
Mrs. Najma KhonWetc. _ ’ in C A-1732/2017).
Mrs. Mah-e^Naz l8r^ e««tliers - .*1^^^ ^, ^1733)2017) 
ZubaidaKhanuraetc. . (ih C.A.m^/l?)
Mrs. Shabana ' uvC.A.1735/-2017)

K:K"r»V»' gsiss
■ Ms. Pa«ana MasPQd etc,. kc.A.n40/17)

Mrs. iCaneez c.A.1741/2017), M8. KahcclaH^r;.«ind others g.A..1742/20'J7)
. Mrs, Asia Saabid etc. . . -lij, c,;,,.i743/l7)
: ■ ■ Mrs, Tayyaba $ ^ tl^Aothcrs (M C.A.1744/20.17)Mw. Naureert IqbaiW:^^ • in c.A.1745/2017)

^ .Mra.Shabbana itoW Cb-.- - .• . Lc.Aa746/17)
. tahiraYasmecnAya^_ inC.A,I747/2017)

Tauqeer Ahmad and dtlj s . (in C.A. 1743/2017) .
InayatUllali etc, • . o.A'..t749/.17)
Muhammad IdreesQ^^^ctc. C.A.1750/2.017) ,
Syed Arif Husaflm.8hahetc. . .. 1751/2017)
Parveen Akhtar etc. .. (in C.A.r/'52/17)

. Muharnmad’^oasaf etc.; (in C.A.1753/20i7).
Wasreen AitjuinAya etc. (in C.A.1754/2017)
Muharnmad Ishaq-etc, . -c fin C.Aa7S5/170

. A4wMahmood.^tc. , .. (in C.A,1756/2017
• Abdul Obafcor etc.V . U C.A. 1757/2017)
.. Muhammad.3ayy.adietc. • ^753/ jy)

' Muhammad .Saleem lChan etc. . L C.A.1759/20J7)
QvU Shad etc. . (in CJV. 1760/2017)
•joshephRhflqstC. M, , ' 0i„.c;A:i761717) _ ,
Syeda SAdatAl^:«tc, V L C.A. 1762/201 <)

■ Mrs, Melinaz Ajmal etc. ■ L 0.A. 1.763/20 r?) .
.Javed Iqbal etc^ ■ e.A.1.764/l7) •

•Mrsi'Rizwana Shahid etc. (in C.A.I76S/20U
MuhammadAjmaistc, . . 176.6/2017)
Iqtidar HussaUr etc. .. / ■ (.^.c.A. 1767/17)

.. Tahir Mchmood,etc. • Sjn c.A.1763/2017)
: .-cCTPn ■ AdiimrB.abaretc. .. ' 1.769/2017)

MrTESTED , p^^g^^^eeroetc. L C.A. 1770/17)
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Ms. Nazminiji etc.
Ms.-Taanecm Fatifna eto>

■ ivluharnirioii Naveed ArifKiian ■

(in C.A.a780/2017). .
(mC.A.178.1/2017)-.; 1 ■

I

(in C.A.I782/17)f 
(inC.y'„17e3/2Q17)-- 
(inC.,A.X78f/2pl7;
(mC.A. lV8j57l^-iry • 
.(in.C.A.17a6/20:i7r 
(in C.A. 1787/2017) 
(mC.A.17a8/17) 
(iiiC.A.1789/20T7) ■

■ • :(in e.A;17^/20X7)'v-^ ;
(in C,A. 179.1/17) ! - • ,
(in C.A. 1792/2017)

(in C.A. 1793/20.17) ' 
(inC.A.1794/17j 
(in.C.A. 1795/2(517) 

(inC.A.179fe/2017)'.
(ill C.A. 1797/1?) ■
(in C.A. 17,98/2017)

.(in C.A.1799/201.7)^ 
{mC.A.1800/17) ■

MalilcV/ahecd Shohisadetc. . (in CJi. 1801/2017) .
Ashraf Mashid (tto. (in C.A. 1802/2017)
Muhammad Ajnial etc; ' (in C.A.1803'/i7-) •.
Mrs. Shaiata Maiiazir .etc. (in C.A.180'4720'i7)'
15'umtaz Hussain etc. (in C.A. 1805/2017) •.
Mrs. Saima Norecn etc. (in ,C.A.18Q6/1'7)'
Raasaq Ahmed etc. (in C.A.18g7/2017)
Muhammad Ayub etc. (in C.A. 1808/2017)

. Ejaz Ahmed etc.. . . . . (in C.A.1809/17.) , , ,
Siiah Muhammad Aizaletc, (in.CJt.iaiO/^OlTi^;;;'. :';
Muhammad davcd etc. (in C.A. 1811/2017) -

. (vmhammad Asif etc.- (in 6.A.1812/17),
ivluhaninmd Khaliq etc. ' ^ (in'C.A.1813/2017) •
Kafian Hanjf etc. ., (in C..A.1814/2017) ' . .
Oari Siahid Mehmobi''Cta.. . .■ iin'e^ft.'.lfli5/17),. •

.•■(inC.A.l8l©/?9l7);V-,-. .
(in C-A. 1817/2017) ■ . '

etc.
, Miss Man Tahir etc.

Sycd Sultan Shah etc;., . 
Mrs. Shagufta' Bibi 
IChawar Idrces etc..
(wro. Naila Iqbal etc. 
Am.jad Badshah etc.

. Wans Malilc etc. '
Imran Anwar etc.- 
Amjad Sohail etc.
Aaif Mashid etc,

■ Mrs. Nusrat Dastagir etc. 
Mukhtar Aljmed etc. • 
Basharat Masih etc.
Ali Reliman etc.'
(viunir Ahmed etc, 
Muhammad Zardad etc. 
Syed Ash/ai'Ali etc. . 
Mrs.'Kausar Ayub etc.

\ .

I....•
f.t ‘-V
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, •),

.::••

Asiif-Amin etc.
Mr.s. veronica etc. • "
Qarl Muhammad Siddique etc. •(in .C.A.lSie/ir)'
SyedaSaimaNaairetc.. (In C.A.1819/2pl7)

. Mrs! Hurtto Waseem-etc, . : (in G.A. 1820/2017): ' ,
VValiecd ur Rehjnari etc. ■ (in C.A. 1821/17)
'Ms. Smma t^arveen etc. . (in C/A. 1822/2017) ,
Ghulam Rasbol and others (in C.A. 1828/17) •
Tariq Khan etc. . . . .. • (in C A. 1824/2017): '
Musaffar Hussain Rathorebtc: (in C.A.ISS5/2017) :.
Ms, Shah£nat3hahid.etc. ■ . finC.A.182i5)l:7) .' - ■
Muhammad Khari'etc. / (in C<A.l'81^;/20;i7) : ; ;
Basharat AU etc. . (in C;A.l:828/2ffll-7) '

, (inC.A.1829/.I7) .
(in C.A. 1830/2017) • - .. 
(inC.A.lfi31/2017) • 
(inCJi.r832yi7) •

■ (mC;A.i:a33/201.7),’',
. . . (in C.A <1834/2017).

• (in C.A.lS35/:i7);

■"V-*.

i

! .

h-.
y- iTESTED T

/ ■

r. :CoMfi ^ttsociale
tii.'c.finiuCoiiri oi P&UtUn Tanvccr etc.

isakiniiiDad
■

Shabbir Ahmed etc.
Mrs. Shamim Akhtar etc. ■j

Tanveer Ahiiicd etc.• ; .S.M. Siraj etc.
Zohid Mohmood etc. .. t.

Mrs. Nadia Norcen etci

j-
■ ■
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Shah2ad Nasirirtc. .
Misa Rubma AqM] etc. 
Irfan Ahmed etc.-
KaUsarAfzaetc. , •
Atif Rashid etc;
Mst. Shamim Alchtim etc. 
Babar Mehmodfictc,

Mrs NaghmahaJabewietc.
Qan MuhammadAbbas. etc. 
Noureen Kazmi etc, '

. S^iid Masib etc. •;
Uzma Khatooh'-ctc,' 

Abdul Manan etc., ‘‘V
Harden Rashced etc.
Styid Mchmood etl..

. ..■2e«aban ur.Rehmanetc.. 
Muhammad Saleh etc.
Said Rehman etc. . 
Muhammad Asbraf etc. 
Guftar Ahmed etc. - . -
Shahid Rauf e tc;- 
Farrukh Salecih etCi 
Muhammad Irfan etc. 
Muhammadlqbaietc.- 
Zia-UIlah Asad etc. •
Falafaat Shahid etc. '
Mrs. Aaghari Bartci etc.

. Zia Afeal etc. '
Muhammad :Rafkqat-etc. 
RaflqMasih etc.,
Saved Iqbal etc. '.
Mtihammad Yameen.etc.
Mst. Ishrat Masodd etc.
Zafar Iqbal Baiwa etc. .
Khali] Ahmad Btywa etc.
Alam Zeb etc.
MuhammadJqbaletc. ' 
TanveerBawar;etc. .V 

■ Ghulam Imran-Haider etci 
Muhammad.ftarid’.etc. - ‘ 
Chan Mehmood Sajjod.etc. . 
Nisar Ahm'ed" etc.
AsJam Shahzad etc.
Shaulcat Ali eta 
Niaar Ali etc. , 
MuhammacLAslfetc.

«■/TESTED Arif Mehmood etc. . 
hiL Rizwan Al-thied, etc.
illf- ■ - Muhammad■:A^n etc..

! . courtWlsoclaio Mazhar Iqbal-Kiy^l. etc.
Supremo Cou'Hof-PaktetanMunirMasUi etc.. .

Islamabad .

(in C.A. 1836/2017)
(m C.A.1S37/2017)
(in C.A.1838/17)
(in C.A.1839/2017)

(in e.A.1840/20l7)
(m C.A.ia41/17)
(in C.A. 1842/2017)

(m.C.A.1843/2017) 
(inC.A.lS44/l7)
(in C.A. 184.5/2017)

(in C.A.iS4^17)
(in C.A. 1847/2017)

(in C.A4S.48/2017)
(in G.A. 1849/4 7)
(in C.A.1B50/2017) 

(lnC.A.1851/2017) 
(me.A.ia52/i7)
(in C.A. 1853/2017) 
(p.C.A.1854/2017) 
(m'C.A.iaSS/l7)
(iri C.A,1856./2017) 

{inC.A.iaS7/2017) 
(inC.A.185fl/17J 
(inC,A.1659/2017)

(in C.A, 1860/2017)
. (in C.A. 1861/17)

(in C.A. 1862/2017) 
,{inC.A.ie63/2017) 
fin C.A. 1864/17)
(in C.A. 1865/2017)'
(in C,A. 1866/2017)
(in C.A. 1867/17)
(in C.A. 1863/2017)

« (inC.A.1869/17) 
(inC.A,l870/2017) 

(in.C.A.1871/2017) 
(inC.A.lS72/17i !

• (in C.A, 1373/201,7)
. .• ■■(in'-C.A.ia7.4/2,017) ,

(in.C.A.187S/17) , .
, (in C.A. 1876/2017)

(in 0.^1877/2617)
, (inC,.A.1878/17). ■

. (m C.A. 1879/20171

. mssv?
r .(in.,C.A;l884/17)

(in G.A:1885/2017)
(in C.A. 1886/201.7) .
(in C.A. 1887/17)
(in f?.A. 1888/2017)
(in C.A. 1889/2017)

Syed-Akbar-Hussainetc. , (in C.A. 1890/17)
(lnC.A.189i/2017)

. tinC.A.1892/17.) ,

Mrs.
r.'.
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Islamabad wuhammad.NiaseebuUah etc. .. '
■Fafah Ahmed elc.' , • . .(in. e.A.2Q#/17J. ,
AishaPareedetc., (in G:A:2b61/20l7)
U’mairHUssaiiietc, ;(n C.A.206.2/2017)
Arif Javed etc. • . . ■ '

5
i

ih
i; ■

* ■•

Tt

.]
• • I

;
■. ^•

! - I

• • )

* ■

li

!;•

.J;

n'fy ii
ii \

■ i> 1

:

.1
■ ii:v*’'- }V • 'i

; s ■

i

• .l -•

.iTfferED
V

;

; •)

•V J ■

, >
. %

s.

-ri



*N

•■/ ’^/.•

.'.S^f'J^ Pi^V!-.,-^~'''c?^^^il!.««l' ilAiSjgS : .J•i. -

ir- t;o ';■•

':•■••■' '>g) s

i-?:" . ; ■ ;

■ RuJchsana Begum etc.

“F- £o^.ig«y’' ■■ ■
^^.^dAsJanxetc.'.- ' «C.A.2068;.2bi7

J^aJAht*,edctc. (“C-A.2070/2o't7) '
Jat^^Asliiqete. , , |H^C.A.207I/20I7)

etc. ;. f“''C.A.2072/i7) :■
■ ^^alderZaidiietQ. - — * • !^-^-2073/20i7',

Awah/etc; C.a.2074/2017)*
- ■ etc.', (‘P'=-A.207S/i7) ■

■ ■;“?-A.2076/2017(
'?"^-'?--077/20I7)

■ . (®CA.2073/17)

etc. ^•A.20e0/20J7i
.^yccJ Atiijad Hussain etc , <1?^ C.A.20St/l71 ’

Q^yyum etc. ‘ - C.A.20G2/20i7).
• etc. ' ' f.“'*5'‘^'20a3/20J7)

■ ■ (?nC„4.2084/i7)'
, if^^ar Ahmed etc• .' ’ C.a,20GS/20I7|

Tariq Hussain etc. ' " C.A.208,V20l7^ '
Ka^i-anAUetc. ' . C.,4.20a7/17;

Shahid Raahced etc .
.., ^y.«Ufisain etc. ' WC.A.-2089/20iV)

. , .A^air;3hahzadetc. ' (;"G.A.2090/i7i
. - :|«^^A.2P91/2dl7,

.C4V:2092/20 17) 
{jnC.A.2093/171 

• (»'i.C.A.2094/20X7) .
(B1 C.A.209S/2017I .
(»n C.A.2096/17)
(in C,A.2.097/2C'i7'

(in C.A.209fi/20l7)':.
_____ f .(u?C.A,209,9/i7)

: . . ^.WMehmood etc. . m C.A.2i03/i7)
Za^Hayat etc. (?" C.A.2104/2017)

ImJ) ■■' ■;5^“i?^'nad>J'affaretc. (m C.A.2i09/17)

. 3..S - : - : ■
■■^1 / n etc”^ •■ ' ff"AA-806/.20i6)

• Allah, Bakhshelh. fm C.A.e07/ie) •
. Muttfenmad Riaz etc C-A.80S/2016)

• ■'T

gSfe;^ •y

:. mm
■■ 'mm:

-f'. ■ 
p -- :-■

f

.;

A

mmfry--
mm- •

\i ■I-

r

■ :K' i ';
■ ;r (

,!/

/
ir • •.

■:■: •

Hafecz Ahmed etc.
■ (^^JChah.cto. • 

Mrs-. Rehana Kausat

’ SSg fflSSf

r
y ■■ ^

}

-'f'•;

.etc.;.
etc.

■•V ••
I
I

a . X

•

« •.
i'-

«■'

>

■\

•V. • •
■s.

\'
i

.1
1•1' • ;

attested
.=..iJJ5£I8.UE.co?t;;__

. -
ir '■ . ijii mmM., .:MSm

. .V



I
;■! i-

»■ to ! ■iif -
Muhammad Attique ur Rehman 
etc. ■

>■ .

■ fi li ■
1;(in C.A.811/.2016) . ' .

;..Respondents(s)

For the App.eUant(s) ■ Mr. Sajid Ilyas Bhath. DAG
Syed Rifaqat Hussain Shall, AOR • 
Ms. Saadia Kanwal, S.,0 Fiii.
Mr. Abid Hussain Channa, S.O'Fin. . 
Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzaq, AAO MEG ■ 
Rawalpindi

_ For the Responderit(s) In-person

For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC
Malik Itaat Hussain Awan, ASC
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(in all cases)
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1(inC.A.ai6/16|

Mr. Muhamrnad Makhdoom Ali ■ 
Khan, Sr. ASC ■
Mr. Sikand^.Bashir Mohmand, ASC 

17.01.201.8. ■

Amicus Curiae:

Date of Hearing
• • li

i
JUDGMENT . . f

■ ii.•.1
-i!

UMAR ATA BANDIAL. J.— By leave of tHs Coui:t 

01;4'.2016 and 12.12.2017 in the

.1 ■ ^
V-

grcinted. on 23.02.2016, 

several connected appeals before us, the appellant Federal (

challenges the judgments, delivered on 

questions of.fact and law by the learned Federal Service Tribunal

commonGovernment
li-■ i ■i

. on 05.10'.2015, 11.01.2016 and 18.07.20X7. The judgments 

the connected, appeals declare tlie respondent
'3 %

■ "i
■ ;! ■impugned' in

different institutions ■.functioning tmder tlie ■.di- employees of

Directorate General of Spe.cial Education (“DGSB”) to be entitled ■
!

■.:

i
i-

Health- Allowance granted by the Federal 1.to payment of 

Government vide.its Office Memoranda dated 04.02.2012 -and-
I;
[

• i:

06.2.2012. These Memoranda are Issued by the Finance Division

(Regulations Wing) Government of Pakistan pursuant- to , 

' '■ approval, granted by the Prime Minister under the..Rules of ■ 

Business, . 1973. It would be useful' -to reproduce tlie two

■ li;
i;• r-
I*/

I
SiI/ 1 Id

E-ii

'llSenicf ^
. oupvsmc ootn _
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1-•v ■

gmemoranda .containing the terms- and conditions for the grant of 

Health Allowance to eligible persons:

- i •

f
i

.i“Gcrverrmient of. Pakistan 
Finance Di-vision

I-(Regulations Wing)
F.No.2(13)R-2/2011 Islamabad, the 04»" Feb,20.12 ]3

•iOFFICE MEMORANDUM
. ;■1Subject; GRANT OF ADHOC ALLOWANCE EQUAL TO

■ ONE BASIC PAY AT THE INITIAL. OF THE '
SCALE TO THE HEALTH PERSONNEL IN BPS

- ij' F;
SCHEME.

■ ■ i .

The undersigned is directed to say that the 
Ordinance-No.VI of 2011 tliat sanctioned the Career Structure for' 
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly, CSHP is no longer In the held and aU health personnel - 
have consequently reverted to the BPS scheme. In order , to 
compensate health personnel for the loss of benefits sought under .

■ CSHP -whac'preserving their status as Civil Servants, it has been - 
decided by the Federal Government to grantadhoc allowance equal . 
to one basic pay at the initial of the. scale to the health persoimel. 
in the .employment of Federal Government, in- BPS scheme, with 

- effect from,-l»‘ January, 2012,.This wfll be in addition to tlieir 
. existingpay/aliowancesinBPS Scheme. ■

This.Division’s OM l'lo.2(13)R-2/2011-698 dated 17U! 
November, 2011 may be treated as -withdrawn w.e.f.. 26.12.2011.

Sd/-'
■ . . • (M. Munir Sadiq)

Deputi' -Secretary (R-I)”

W- i!

■•iill

!ii2.

ir ■

.' i'i***.

"Government of Paldstan.
. Finance Division . .

(Regulations Wing) .

P.No.2(13)R-2/2011-777 . - Islamabad, the 0.6‘‘> February,20i2 '

' . OFFICE MEMORANDUM

Subject- ' GRANT OF ADHOC ALLOWANCE. EQUAL TO ONE.
- , . -. baric pay of running SAT ary to THE HEALTH ;

PERSONNEL IN BPS SCHEME. - ■ .

!.
iii- il
u .

f
n . .Ii:l!In continuation, of Finance; Di-vi.sion’s O.M.

’ No.F.2(13)R-2/2011, dated 4.2'.2012, it has been decided by &e 
Federal Government to grant benefit of one basic pay of runmnfl . 
.salary as Health Allowance to the health personnel in the -. 
employment of Federal Government, in . BPS scheme, with effect 

2012. This will be in addition to their e,xistmg

'. fM

i■ from is' January, 
allowances in BPS Scheme, Also grant of stipend amountmg to 
Rs.50,000 per ihonth to the postgraduate residents and Rs.24,0g0 

' per month for House • Officers respectively w.e.f 1.7.2011. will 
continue. •

iff'

- ■

i;
i;Sd/- ; ,

(Manzoor Ali.Khan)
Sr. Joint Secretary (Regulatioiis)”.

(emphasis supplied):

: Learned Deputy Attorney Genered has contended 

that the Health Allowance, .granted by the Federal Government is 

■ available to health pers.omiel in the employment of the Federal 

Government in. the BPS scheme at three hospitals established in

Iiii
:S

. .-2. I
iii ■
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. ■ *, •i'

Islamabad, namely,..Pakistan Institute, of Rfedical Sciences 

(“PIMS”),- Federal Government Polyclinic (“FGP”) and National 

Institution of Rehabilitation Medicines'(“NIRM”). .The employees 

'. at these ho.spitals do not have a career structure in place after

• . the Career Structure -for- Health Personnel Scheme Ordinance,

2011 (“Ordinance”) lapsed on 26.1.2011. Thfe Health,.Allowance'. 

was accordingly granted by the. Federal Government as. a form of . 

compensation. It is clear from the two memoranda dated 

04.2.2012, mad 06.2.2012-reproduced above, that the Health 

Allowance ■ is ' granted to “health persohnel”. However, the . , 

composition of the category of employees that are' eligible for the 

benefit has not been pro'vided therein. The respondents v/ho are

• several h'undred in number are unrepresented, by counsel. In' ■ 

view of the fact that a large number of employees are aifected by'

the instant eontroyersy,;. the .'Court has sought assistance from . ■ '

Mr. -Muhammad Makhdoorn Ali Khan, Sr. ASG and Mr. Shcandar 

Bashir Mohmand, ASC as amicus curiae, in . the matter. ■,

Mr. Shcandar Bashir Mohmand, ASC made able submissions

'ir.
h

ij

s ;■

'S
■!i
l;

■j:

'•?i
!i ■

ij 6Iis. -

‘

t!-
■- !■

t;
I-;

5iI-

3
■ i!li

.i;

1

:|before the . Co'urt that highlighted important facts and.. 

documents on record' which simplified the- controversy 

appreciably.

. II

ii .

It transpires that an Office - Memorandum ' dated 

27.03.2012 by-the Finance Division (Regula.tions IVing) .clarifies 

that the term “health personnel” used in the above mentioned 

memoranda bears the meaning given to.-that Expression in 

Section 2(b) ' of the Ordinance. This definition'refers to tlie ' 

-contents of Schedule-I to the Ordinance which.' specifies the - 

service providers who qualify as health personnel. A perusal of 

Scheduled .shows that-five categories .of service providers are .

3. - il .-1;-;5

I
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-'-N, .
. classified as health personriel, namely: Doctors, Allied, Nurses, 

Paramedics and Support. The sendees'. specified under tlie 

ca.tegoiies- of Paramedics ' and: Support, include Teachers, 

Audiovisual Operators, Technicians, Librarians, etc.- •.

The administrative Ministry for . the healtli 

institutions of the. Federal Goveminent at Islamabad is the 

Ministry of Capital Administration and Development Division 

(“CADD”). It is an admitted . fact that vide order dated 

13.03.2013 the Ministry of CADD granted the Plealth Allowance . 

to tlie erhployees. of the DGSE and its alhed special, .education 

centers/ institutions including National Trust for the Disabled 

(“NTD”) and the National Council for Rehabilitation of Disabled 

Persons (“NCRDP”). The respondents were .thereby 

aclcnowledged as beneficiaries- of the said grant' and were paid 

the Health AUbwance with effect from '0l.l-.2012 until

4. ■ ■ i ■

It1itil ■
1' ;.
t .

. ! ■.

: S ■■

Iif
■ ti

5 • . Si

cii- f
n

. 13

1!

il27.10.2014, when the Finance Division.informed the Accountant 

General Pakistan Revenue (“AGPR”) that only health personnel- 

working in Federal Government hospitals and clinics- were

the- Healtli Allowance'.. ■ The AGPR

ii a■ ij I

(ii.ifqualifred to receive 

correspondingly instructed the. DGSE to stop payment of the
i . •l;
fi ■■■;!
I ■

fsaid allowance touts employees , as no budget-allocation for ;the 

said, emolument.had been made in the financial year 2014-15.

The discontinuation' of their Health Allowance was 

taken-to the. .Islamabad High Court by some of he respondents. 

Vide order dated 17,9.2015. the learned Fligh Court referred the- 

dispute to the Secretary CADD for passing a speaking order 

hereon; and till, then restrained recovery of past, payments of 

tlie Healh Allowance from, the affected employees of DGSE' and 

allied centers. The Secretary .CADD heard the parties and -by '

il.id'

5'.-
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order dated 21.3.2016 rejected the entitlement of the . 

: respondents to receive the' said allowance. The principal ground ' 

'^of his decision is that employees' of the' DGSE were engaged in 

the process of education, training and rehabilitation of disabled 

children and therefore did not fall within the ambit of a health 

■ organization. The respondents successfully challenged the said 

order before the lemned Federal Sei-vice Tribunal which has,

«

I

inter alia, by-the impugned judgment dated 18..07.2017 declared 

that the respondents are entitled to the ■ grant of -.Health

^1'
%

i
i 1s
;Allowtince.

Learned Depu-ty 'Attorney General .has contended6.
I

- that after the lapse of the Ordinance that had provided a career 

s.ti;ucture for the doctors', nurses and paramedics working, in 

PIMS, FGP and NIRM, the Health Allowance was granted by'the 

Federal Government as compensation to the said health ' 

personnel. He was, however, unable to. show any

ii ■
II ii '.

:i i
..irIt

. ■

2 ■5contemporaneous direction issued by the Ministry of CADD or ■ i

the Ministry of Finance that restricted tiie grant of the Health , 

■ Allowande’ to the claimed employees of the, .three hospitals 

specihed by him. As already noted above, the definition, of health 

■ personnel provided ,in the Ministry of .Finance Office 

Memorandum dated 27.3.2012 is-wide in scope and therefore, 

unhelpful to his plea.

'We have examined, the definition of. “health

fi: '

i;
• 1;

.. H

.1. 7. .hi;

persomiel”. adopted by said menior'andum dated 27.3:2012 from 

. , Section 2(b) of the Ordinance which is to the following effect:

■ • "bj “health personnel” means a person-who holds a post iii any 
institute or organization delivering services in the health 
sector and included in Scheduled, but does-not include; . ' .

.i) a person who is on deputation to the Federal 
' • Government froffl any Province or other authority; , .

ii ■

1 ■

I
I ■
■I ■A ■"T*
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ij):a person who. is employed on contract, or on. work 
' charged basis or who is paid from contingencies.”

It is noted, that the:.foregoing definition of he^th 

personnel covers persons holding posts in any institute or 

organization who are delivering, services in the health sector that
s'*

are included in Schedule-I to the Ordinance. Learned Deputy 

' • Attorney General was unable to distinguish the respondents,

employees of the DGSE and allied institutions/centers,, ' . 

NCRDP- and NTD,'' from the paramedic and support staff- 

positions that qualify as. health ' personnel according- to 

Schedxile-I to the Ordinance. It is not denied by the appellant,

' that education, , training and rehabilitation of disabled persons

are services provided in the health sector. These services fall, 

within the terms of Schedule-I. to the .Ordinance 'and therefore 

’ the providers tlrereof qualify as health personnel..

Accordingly, not only do the respondents fall ■within ' 

the category of persons who are, in terms of Finance Division 

Memoranda dated .06.2.2012 and 27.3.2012, eligible for grant of 

the Health Allowance but -their entitlement has in fact been

admitted by both the Ministry of GADD and Ministry of Finance.

In this respect the aforernentionedTetter dated 13.3.2013 issued- 

by the Ministry of CADD is-referred. Also the affidavit of the 

Secretary Finance, Government of PaMstan filed • in the 

■ Islamabad High • Court .pursuant. to that'Court’s order .dated

■ 20.3.2015 passed in. Writ Petition No. 4007 of 2014, specifically 

records that the proposal approved' by the Prime Minister vide 

' Summary dated 25.1.2012 did not restrict admissibility of the 

Health Allowance to the personnel :of the .three hospitals 

(identified by'the. learned DAG). For that reason "the Finance
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Division Memoranda, dated 04'2.2012 and 6.2.2012 made the ■

■ allowance available to all health personnel employed by the ■/

Federal Government in tire BPS Scheme. '. , . ■

As' a result, the said allowance was paid to the 

health personnel of the DGSE-.and its allied institutions until 

27.10.2014 when the Finance Division instructed the AGPR to 

confine the grant of the allowance to employees of Federal

■ Government hospitals add clinics. This instruction represents 

merely, a change of opinion which is not, occasioned by ah, 

amendment in the termS' of eligibility for the Health Allowance.

■ Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 arid 

27.3.2012 issued by the Finance ■ Division, Government of' 

Pakistan stil} hold the field in their original terms, tliere is no 

, rnerit in the objection, by .the learned DAG to'the entitlement of , 

the respondents to clairn and receive the Health Allowance.

As a secondary and also tenuous argument, learned 

Deputy Attorney General contended that the He:alth Allowance is 

granted 'under executive . fiat. without any statutory ■ backing 

, .therefore the. same can' be withdrawn by the Federal Government ■ .

, at any time.. That is clearly a flawed contention. It is admitted' ■ 

tliat grant of; the Health Allowance and the terms of eligibiiily to 

receive .the .same were determined by the competent authority,' . ' 

Ministry of Finance in accordance witli Rules of Business of the 

Federal; Government. The original-terms of the said lawful'grant 

' still ho.ld the field; These were acted upon, and payment'of the 

Health Allowance to the respondents, has conferred a vested 

right upon them. In such circumstances, the executive is barred • 

by the rule of locus poenitentiae from unilaterally rescinding and 

retrieving the benefit availed by its recipients.. Reference is made .

i• . ■f

••

■ II II10.
^ ■ ,

ii •.

• j .1.
.If

■■ . r

i^i

. 11.
■ i

ii
1
IV
ii! '.

m ' '!»

II

'si

'■■'I

■ I
ii

jJeniGrCde
'Supreme 0-^ . ,



15.

i .
■ .»i■j:

to. Pakistan, through the Secretary, Ministry of F,-r.ance vs. 

Muhammad Himayatullah Farukhi (PLD" 1969 SG 407) and 

The Engineer-in-Chief Branch vs. Jalaluddin -(PLD 1992 SC 

207). Therefore without a change of the terms of eligibility for 

the Health Allowance eveii- the prospective exclusion of the 

. respondents from receipt of the benefit shall cpnstitute arbitraiy 

and unlawful action. '

C

1

In the circumstances, we do not find ..any .error or 

defect in the impugned judgments of the learned Federal Service.

12. . V
■6

Tribunal dated 05.10.2015, . 11.L2.016 ■ and 18.7.2017;

Consequently, these appeals are dismissed and the entitlement 

of employees of the DGSE, allied institutions/centers, NCRDP 

and ■ NTD to- receive the Health . Allowance . is affimied.
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r 1? . GOVERNMENT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT AND ADMN; DEPARTMENT 

( CABINET WING ) 
No.SOC(Efi6AD)9-24/2019 

____ Dated Peshawar the 28’*' October . 2019.
« ■ I

IBTJie Secretary to Gov't, of Khybcr Pakhiur.khwa
Zakcu, Ushr, Soci.al Welfare, Special Education &. Worfien
Deparlmcni.

SUBJECT: DECISION OF THE MEETING OF PROVINCDU^., CABINET
DATED 22.10.2019

Dear Sirl
1 am directed to forward herewitii the following decision of t c 

meeting of Provincial Cabinet held on 22.10.2019 nnder the chairmans up o 
Chad .VIinisuT, Khyber Pakhlunkliwa for implcmentauon.

I AGENDA ITEM NO. 16 ■ oocr-.A.DRAWL OF HEALTH ALLOWANCE BY. THE E'''*P^°YEES “OF SPECIAL 
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBBK 

.PAKHTUNKHWA____
; . I

1Decision of the Cabinet: i’
1The Cabinet approved Health Allowance to the devolved employees of 

1 Special Education Institutions at the rate of one mnning basic pay.

I;

ZakaL Ushr, Social Welfare, Special Education & j 
Women Empowerment

Implementing Department:
j -■ ■:

I I am to request Oiat an implementation report of the Cabinet 
decision :.s required under Rule 25 (2) of the Khyber Pakhtunkhwa Government 
Rules of Business. 1985 may kindly be furnished on top priority basis to th 
Cabinet Section, Administration Department

2,

yo^^JattfiTully,

■:4
----{TAJ-OTtnlAMMAD}

SECTION OFFICER (CABINET) ■ '35

ENDST.WO- DATE EVEN,
Copy to:-
n S to Secretary Administration Deparunent.

. PA to Additional .Secretary (Cabinet) Administration Department. 
PA to Deputy Secretory (Calunet) Administrati^epSrimeny

1.
2.
,1. ■ii
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SECnOrToFFtCER (CABINET)
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA 
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-in8-8/2019, In pursuance of the Supreme Court of Pakistan Civil 
Appeal No. 811/2018 titled "Muhammad Atique Ur Rehman & others Vs Federal 
Govt of Pakistan & others etc" the Government of Khyber PakhtunkhNA/a 
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of 
one running basic pay to the devolved employees working in the Special 
Education Institutions from the date of their devolution to Provincial Govt of 

Khyber Pakhtunkhwa.

said allowance will be admissible only to the employees of 
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18‘ 

Constitutional Amendment.

2. The above

Secretary to Govt of Khyber Pakhtunkhwa 
Finance Department

Fndst: No. & Date Even.

copy is forwarded for Information and necessary action to the:

1. Accountant General, Khyber Pakhtunkhwa Peshawar
2. Principal Secretary to chief Minister Khyber Pakhtunkhwa.
3. Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar 

Social Welfare, Social education & Women Empowerment4. Secretary to 
Deptt.

5. Director FMIU Finance Department Khyber Pakhtunkhwa.
6. PS to Minister Finance Khyber Pakhtunkhwa
7. PS to Secretary Finance Department Khyber Pakhtunkhwa
8. PS to Special Secretary Finance department Khyber Pakhtunkhwa
9. PAto Additional Secretary (Regulations) Finance Department

10.Master File

Section Officer 
Finance Department(58.-111
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©
• BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN ^ 

^ EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.

Subject: through proper channel appeal for the grant of health allowance

Respectfully Submitted:-

That I am serving under your kind control in the Special Education Institution and 

teaching/providing Special Education services/training to Special Children. It is 

pertinent to mention that after eighteenth Constitutional amendment the employees 

of Directorate General Special Education of the Federal Govj:; Department, have been 

transfer/devolved to the Provincial Govt:, Special Education and such devolved 

employees though serving under the same department of the Govt: of Khyber 

Pakhtunkhwa are allovved/granted Health Allowance equal! to one running basic pay 

w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service 

Tribunal as well as the Honorable Supreme Court vide its judgements in Civil Appeal 
No. 811/2016, also approved by the Provincial Cabinet on 22-10-2019 and also 

implemented.

Since the employees of devolved Institutions and I am performing the same duties in 

the same Institutions, same department, having the same job description and cause, 
being teaching/providing special Education/Training to special Children, therefore I 
could not be treated discriminately more particularly with respect to my colleagues 

and that too under the same administrative control. It is worth to mention that the 

employees of devolved Institution have been allowed Health Allowance since 01-01- 

2012 and even after the payment of arrears the same has been merged in their basic 

pays.

It is therefore requested that I may kindly be allowed/granted Health Allowance 

equivalent to one running basic Pay w.e.f 01-01-2012 on the analogy of the 

employees of Special Education Institutions of Khyber Pakhtunkhwa with all back 

benefits.

Dated : 2-°^^ JL
r
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VAKALATNAMA
BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.Y .

No. 72022

.Appellant

VERSUS

Respondent(s)& others

do hereby appoint and constitute,
Fazal Shah Mohrhand Advocate Supreme Court &. To act, appear 
and plead in the above-mentioned matter and to withdraw or compromise the 
said matter or submit to arbitration any differences or dispute that shall arise 
touching or in any manner relating to the said matter and to receive money and 
grant receipts therefore and to do all other acts and things which may be 
necessary to be done fo' the progress and the course of the prosecution of the 
said matter.

I,

To draft and sign files at necessary pleadings, applications, objections, 
affidavits or oiher documents as shall be deemed necessary and 
advisable for th s prosecution of the said matter at all its stages.

1.

To employ any other Legal Practitioner, authorizing him to exercise the 
power as conf(;rred on the undersigned Advocate, wherever he may 
think fit to do so.

2.

o ratify whatever the Advocate or his substitute shall do 
also hereby agree not to hold the Advocate or his 
r the result of the said matter in consequence of his 
when the said matter is called up for hearing. I further 
event for the whole or any part of the fee to be paid to 
unpaid, he shall^be entitled to withdraw from the above

AND I hereby agree t 
in the above matter. I 
substitute responsible fc 
absence from the Court 
hereby agree that in the 
the Advocate remaining 
matter. Received by me c n

CL(ENT(s)
/!

ACCEPTED BY:

Fazal Shah Mohmand
Advocate,
Supreme Court Of Pakistan,

OFFICET-Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
(Clerk) Cell# 03339214136
Email: - fazalshahmohmandKg’qmail.com.


