: f} BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

il

Service Appeal No. 7147/2021

Date of Institution 04.08.2021
Date of Decision ... 14.09.2022

Amjad Khan S/O Hameed Uliah, Ex-Constable R/O Cast Al
Khel, Tapa Sher Khel, Tehsil Upper District Orakzai. |
(Appellant)

VERSUS

Government of Khyber Pakhtunknwa through Secretary Home &

Tribal Aiffairs, Civil Secretariat, Peshawar and three others.

(Respondents)
Muhammad llyas Orakzai,
Advocate _ ... For appellant.
Kabir Ullah Khattak, - |
Additional Advocate General ... Forrespondents.
Rozina Rehman Member (J)
Fareeha Paul Member (E)

JUDGMENT

Rozina Rehman, Member(J):The appellant has invoked the jurisdiction

of this Tribunai through above titled appeal with the prayer as copied
below:

“On acceptance of this Service Appeal, the

impugned. dismissal order dated 28.12.2020 of

k\t / | respondent No.4 as well as the appellate order dated
' 12.07.2021 of respondent No.3 may kindly be set
aside and the appellant may kindly be reinstated into

"service with all back benefits.”
2. Brief facts of the case are that appellant joined Khasadar Force
as Sepoy in the year 2011 After 25th Amendment in the Constitution

of Islamic Republic of Paklstan 1973 the then Orakzai Agency also
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merged |n Khyber Pakhtunkhwa Province and after merger, Khasadar
Force wa% absorbed in Khyber Pakhtunkhwa Police Force in the year
2019. Appellant was involved in a case FIR No.475 dated 28.09.2Q19
at Police Station Doaba District Hangu U/S 302/324/427/148/149/109
PPC. He then surrendered before the Law and remained behind the
bars till conclusion of trial and later on was acquitted by the learned
ASJ-li Hangu vide judgment dated 26.03.é021. After acquittal, he
approachled the respondents but his dismissal order was handed over

to him on 27 03.2021. He therefore, preferred departmental appeal

which was rejected, hence the present service appeal.

3. We have heard Muhammad llyas Orakzai Advocate, learned
counsel for appellant and Kabir Ullah Khattak, learned Additional
Advocate General for the respondents and _have gone through the
record and the proceedings of the case in minute particulars.

4. - Muhammad llyas Orakzai Advocate, learned counsel for
Aappellant' submitted that the impugned order is against Iaw and facts
and norms of justice, therefore, not tenable and liable to be set aside.
It was argued that the impugned dismissal order as well as the order
of the appellate authority are void ab-initio, unwarranted and are liable
“to be set aside. That the charges of the alleged crime were not proved
and that as per law, every acquittal is honorable acquittal but the
respondents Ainstead of giving benefit- of acquittal, dismissed "the
appellar{t which is not allowed by the law. Further submitted that no
show cause notice or charge sheet with statement of allegation were
personally served upon the appellant, thus he remained unheard and
thev impugned order has no Iegal éffect Lastly he submitted tnat under
the pnnCIple of natural ;ustlce falr play and equity, the appellant us

entltled to remstatement mto service w:th aII back benefits.
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5. Conversely, learned AAG submitted that the impugne& order

passed- b!y the respondents is based on facts, evidence and in

accordance with the relevant rules. He submitted that criminal and

- departmental ‘proceedings are distinct in nature, can run side by'side

and that the appellant was proceeded against departmentally by the

respondehts under the relevant rules and after completion of all codal

formalities, he was punished according to law.

6. After hearing the learned counsel for the parties and going

through the record of the case with their assistance and after perusing

the precedent cases cited before us, we are of ‘the opinion that

appellant was performing his duty in accordance with law when in the
meanwhile, he was charged in a murder case vide FIR No.475 dated
28.09.2019 registered U/S 302/324/427/148/149/109 PPC at Police
Station D:oalba.-The appellant remained behind the bars right from his

arrest i.e. 08.06.2020 till his acquittal on 26.03.2021. The entire record

is silent in respect of any proper inquiry inside the jail premises as he

was not:granted bail and he was behind the bars till his acquittal.

Neither the cbmpetent authority nor the appellate authority tried to

keep pending the inquiry till the decision of criminal case by a

competent court of Law and it was on 26.03.2021 when the appellant
wés acquitted by learned Additional Sessions Judge-II Hangu and after
getting écquittal, he filed departmental appeal on 26.04.2021 which

was rejected. Hence, the present service appeal.

7. " It has been held. by the superior fora that all acquittals are

certainly: honorable. There can be: no écquittai which may be said to be

dishonoriab!e. Involvement of the fappéllant in criminal case was the
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only ground on which-he had been dismissed from service and the said

ground had subsequently disappeared through his acquittal, making’
him re-emerge as a fit and proper person entitled to continue his

service.

| 8. It is established from the record that charges of his involvement

in criminal case ultimately culminated in honorable acquittal of the

appellanti by the competent court of Law. In this respect we have

sought gi;Jidance from 1988 PLC (CS) 179, 2003 SCMR 215 and PLD

2010 Supreme Court, 695.‘

9. For iwhat has been discussed above, this appeal is accepted and

the impugned order dated 28.12.2020 is set aside and the appellant is
reinétated in' service from the date of his dismissal from service and is
entitled ti:o all back benefits from -his date of his arrest till his
reinstaterhent in service. However, he remained absent from the date

when FIR was regiétered on 28.09.2019 till the date of his arrest. This

‘period i.ei. from 28.09.2019 to 07.06.2020 is treated as leave without

pay. Parties are left to bear their own costs. File be consigned to the

record room.

|
ANNOUNCED.
14.09.2022

(Fargeha Fﬁ)

Member (E}




14.09.2022
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| Appellant present through counsel.

!

Kabir Ullah Khattak, Additional Advocate‘ General.
a‘iongwith Kashif Malik Focal Person for respondents present.
Arguments heard. Record perused.

- Vide our detailed judgment of today of this Tribunal
Rlaced on file, this appeal is accepted and the impugned order
élated 28.12.2020 is set aside and the appellant is reinstated in
%ervice from the date of his dismissal from service and is
éntitled to all back benefits from his date of his arrest till his
!'ireinstatément in service. However, he remained absent frdm
the date whén FIR Was registered on 28.09.2019 till the date of
.Ihis arrest. This period i.e. from 28.09.2019 to 07.06.2020 is

treated as leave without pay. Parties are left to bear their own

‘costs. File be consigned to the record room.

" ANNOUNCED.
14.09.2022

(Pg/eeha Pﬁ
Member (E)




27.01.2022 Learned counsel for the appellant present. Mr.

29.03.2022

30.06.2022

Kabirullah Khattak, ‘learned Addl. AG for .respondents

present.

Reply/comments on behalf of official- respondent
are still awaited. Learned AAG sought time for submission
of reply/comments. Granted. To come up for
reply/comments before the S.B on 29.03.222.

Member (E)

Learned counsel for the appellant present. Mr. Muhammad
Adeel Butt, Addi: AG for respondents present.

Written reply/comments on behalf of respondents have
already been submitted through office vide diary No. 415 dated
08.02.2022 which is placed on fite. Copy of the same was also
handed over to the clerk of iearned counsel for the appellant.
Today Learnéd counsefh for the appellant submitted rejoinder
which is also placed on file. Adjourned. To come up for
arguments on 30.06.2022 before D.B. |

(MIAN MUHAMMAD)
MEMBER(E)

. Learned counsel for the appellant present.

Mr. Kashif Malik Focal Person alongwith Mr. Naser Ud Din
Shah, Assistant Advocate General for respondents present.

Learned counsel for the appeliant requested for adjournment
on the ground that he has not made preparation of brief of the
instant case. Adjourned. To come up for arguments on 14.09.2022

before D.B. .
. C\ /

f o

zina Rehman) (Salah Ud Din)
Member (J) - Member (J)




.~Amjad Khan 7147/2021 . _
17.09.2021 Counsel for the appellant present Preliminary arguments heard.

Learned counsel for the appellant argued that the major penalty of
“dismissal from service” wés awarded to the appellant vide office order
dated 28.12.2020 due to thé reason that he was involved/nominated in
FIR No. 475 dated 28.09.2019. He was acquitted by the court of ASJ-
II/IMCTC, Hangu on 26.03.2021. He, therefore, submitted  his
departmental appeal on 26.04.2021 which did not find favourable
consideration and was also rejected on 12.07.2021, hence, the instant
service appeal instituted in the Service Tribunal on 04.08.2021. It was
further contended ‘that the appellant was behind the Bar in the said
" criminal case under 302/324/427/148/149 PPC Police Station Doaba,
D'!strict Hangu and the departnﬁental proceedings, if any, were carried out
orft back of the appellant. No proper enquiry was held and no charge
sﬁeet/statement of allegatiéns or show cause notice issued to the
appellant. He was rather required to have been placed under suspension
till culmination of criminal proceedings against him by gl;ae competent
court of jurisdiction. Since no ends of justice fulfilled and,opportunity of
faiir trial provided to the appeliant, the impugned order dated 28.12.2020
and appellate order dated 12.07.2021 may be set aside and the appellant
reinstated in service with all back benefits. In support of his arguments he
relied on 2019 PLC (CS) 255, 2007 PLC (CS) 997 a_ind judgement of this
Tribunal in service appeal No. 1025/2017 dated 03.07.2018 titled Farman
Ali-vs-PPO and others. ‘ |
k ‘ Points raised need con5|derat|on The appeal is provisionally
admitted to regular hearing, subject to gll just and legal ob]ectlons
including limitation. The appellant is directed to deposit security and
pr:‘ocess fee within 10 days. Thereafter, notices be issued to the
re|spondents for submission of written reply/comments in office within 10

Appel]pnt Deposited ' . N _
Secufuy & Process rgays after receipt of notices, positively. If the written reply/comments are
o not submltted within the stipulated time or extension of time is not

q’g/j }07 sought the office shall submit the file with a report of non-compliance.
Y File to come up for arguments on 27.01.2022 before the D.B.

-~

o ' (Mian Muhammggg//

| Member(E)
- A 5



Form- A

FORM OF ORDER SHEET

/2021

Case No.-

S.No. Date of order : Order or other proceedings with signature of judge
proceedings | '
1 2 i 3
1 04/08/2021 | The appeal of Mr. Amijid Khan ?resented today by Mr. Muhammad
llyas Orakzai Advocate may be entered in the Institution Register and put up
to the Worthy Chairman for proper order please.
REGISTRARt
7. This case is entrusted to S. Bench for preliminary hearing to be put

ubthereon { Z[‘_’flb/[ .
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

. CHECK LIST '
Case Title: ﬂw(\/]g,m/ Khen /5 (movt of P £ others
SHl . CONTENTS 1./ YES | NO
\ 1" | This Appeal has been presented bﬁ_MMM%LMQ o
'| X \Whether Counsel/Appellant/Respondent/Deponent{nave signed '
. | the requisite documents? : v
| 3 | Whether appeal is within time? ' N
4 Whether the enactment under which the appeal is filed \/
.| mentioned? o 3 )
5 | Whether the enactment under which the appeal s filed is correct? Nl
6| Whether affidavit is appended? v
7 Whether ~ affidavit is duly attested by competent QOath
.. . i \/’
| Commissioner?
8 | Whether appeal/annexures are properly paged? bl B
9 Whether certificate regarding filing any earlier appeal on the
| subject, furnished? _
10 | Whether annexures are legible? T
11 | Whether annexures are attested? T i
12 | Whether copies of annexures are readable/clear? (o
13 | Whether copy of appeal is delivered to AG/DAG? - J
14 Whether Power of Attorney of the Counsel engaged is attested —
and signed by petitioner/appellant/respondents?
15 | Whether numbers of referred cases given are correct? -
16 | Whether appeal contains cutting/overwriting? : -
17 | Whether list of books has been provided at the end of the appeal? | -
18 | Whether case relate to this court? v :
19 | Whether requisite number of spare copies attached? a’ J
20 | Whether complete spare copy is filed in separate file cover? v _\
51 'Whether addresses of parties given are complete!? v J
22 | Whether index filed? A |
23 | Whether index is correct? —
>4 | Whether Security and Process Fee deposited? On -
Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules
25 | 1974 Rule 11, notice along with copy of appeal and annexures has -
) been sent to respondents? On J
2% Whether copies of co_mments/reply/rejoindersubmitted? On —
‘2_7— \Whether copies of comments/reply/rejoinder provided to - {
opposite party? On ‘

It is certified that formalities/documentation as required in the above table have been
fulfilled. ‘

‘Name: Mticyrotond '['g;a& D%}[_z&iﬂ
Signature: “"{Aw/?

Dated: ol- 0&- 2oal
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

PESHAWAR
Servics Appeal No:- _ﬁ;_'/?[l?.i
Amjad Khan j# | Vevsus‘. Gout: -of KPK & others
SR Appeliant e Respondents
¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢
INDEX
S# | .Descripfrfon of the Documem‘s B Annex |Pages
1. : Grounds of Sérvice Appeal | o * 1-5
2. | Affidavit | % E‘l
| 3 Addresses of parﬁés S | 1
4. [ Copy of FIR | A" |8
5. |Copyof the ]ua’gmem‘ dated 26/03/202] s “B;; ’ E-I;IA
»:é'. | Copy of dismissal ?rder dated 28/12/2029 “C" 42 -
7. | Copy of appeal and order dated 12/07/2021 . | “D"’ 43-50 |
2. Wakalaz‘Nama L : 51l
Dated:- 03/08/2021 Aﬁﬁgan ,

Through:- . (:({11@\ |

Muhammad Ilyas Orakzai
Advocate ngh C urt

‘ - Muhammad ab|r KhaI|I
Advocate High Court




BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

EESHAWAR g TR
‘ Servrce Appeal No: 7/&7 /ZDQI L Diary no. QC) ER.
' ) Dated L2 Zl 8’“202/1 e

- Amjad Khan S/o Hameed Ullah, Ex-Constable R/o Cast Al Khel,
- .Tapa Sher Khel, Tehsil Upper District Orakzai.

| e, Appellant
| L " Yersus
1. Government of Khyber Pakhtunkhwa through Secretary Home &
vTrrbal Affairs, Crvrl Secretariat, Peshawar

2. The Inspector General of Police, Khyber Pakhtunkhwa, PeshaWar.’
3. The Regional Police Officer Kohat Region, Kohat.

‘4. The District Police Off cer Drstrrct Orakzar Orakzai Headquarter
o .Hangu

................ ........Respondents
'¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢

APPEAL UNDER SECTION. 4 OF THE KI—IYBER PAKHTUNKHWA

SERVICES TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED

_-A:ORDER NO 283/EC/OASI DATED 28/12/2020 OF

" RESPONDENT NO 4 AS WELL AS AGAINST THE APPELLATE
ORDER NO 10721/Ec DATED = 12/07/2021 " OF

--RESPONDENT NO 3, WHEREBY THE APPEAL OF THE

APPELLANT WAS DISMISSED AND UPHELD THE ORDER OF' -'

l%ﬂ edto- MONBENT NO 4.
R\:%%r”w

0Y)8 twRespectfully Sheweth:-

1. That the appellant was jomed the Khasadar Force as Sepoy
in the year, 201 1.
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That after- 25" amendment, z‘he appellan't s district i.e.

‘Orakzai the then Orakzai Agénc‘y was also merged like other

agénc‘iés in Khyber PakhiunkhWa Province, aﬁ‘er merger the

- Khasadar Force are. absorbed -in Khyber Pakhtunkhwa" :

Police Force in the year, 201 9.

- That after being inducted into service, the appellant has been

l

the most obedient, hardworking & sincere subordinate and
~ never leﬁ any stone unturned in fulf llment of his duties and

A responszbzlztzes

That throughout his service carrier, the appellani has never

" been awarded minor or major punishment.

That unfortnnaiely' the appellant was enroped in a false and
concocted case vide FIR No 475 dated 28/09/2019 w/s

302/324/427/148/149/109 PPC, Police Station Dawaba,

 District Hangu. (Copy of FIR is attached as annexure “A ”); .

That after lodging the ibid case the appéllant'being a law
ab_iding citizen and a member of police department, had

surrendered before the law.

L That after surrendering, the appellant was behind . the bars,

till the conclusion of trial, that after conclusion of trial the a
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| appellant was acquitted by the learned ASJ- 1/ JMCT C |
Hangu vide ]udgment dated 26/03/2021 (Copy of the

]udgment dated 26/03/2021 is attached as annexure “B”).

8. That after aéquittdl ‘a_nd' release from jqil, the "appell_ant‘ |
- wants to resume his duty and. .approach to the office of
respondent No 4 on 2 7/03/202] , but astonishingly the ofj‘ice ,
| - of respondent No 4 handed over a dismissal order dated
28/12/2020 to the appellant. ( Copy of dismissal order is

~ attached as annexure “C”).

- 9. That against the-a.bove impugned order dated 28/12/2020 of o
o respondent No 4, the appellant prefetfred an appeal before
| | the reSpendent No 3 on 26/04/2021, which was .‘reje'c"ted on
| 1 2/0-7/2021, whereby upheld the puniehment awarded by the
| respondent No 4. (Copy of appeal and. order dated
12/0 7/2021 are attached as annexure “D”),

10. That feeling aggrieved from both the impugned orders of
re&pondents No 3 & 4, the appellant filed the instant Service
| Appeal- on the following grounds, inter alia.- - |
Grounds:- | -
A T hat the both the tmpugned dtsmzssal orders of respondents
No 3 & 4 are illegal, against the facts and law, liable to‘b\e

set aside.
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That t,lze impugned dismissal order as well as that order of

the appellate authority are - cubical, void ab-initio,

unwarranted and are liable to be' set aside.

 That -aﬁ‘er acquittal of the appellant, the charges of the

alleged crime is not proued,, as per settled law every

acquittal is Honourable acquittal, but the respondents

| instead of giving benefit of acquittal, dismissed the appellant

representation which is not allowed by the law.

. That in case of the appellant, no show cause notice or

: staz‘emlent of -allegation or charge sheet were personally .

served ‘upon,the appellant, thus_appellant remained unheard

- and the order consequent to such a legally defective order as

of no legal effect, the law treats such order'lllegal, void ab-

initio.

That the appellant has served the department for more ihen : ;

nine years, while the appellant is deprived ﬁom his bread

“and butter alonngth his famzly on the basis of alleged |

criminal case, the competent court of law after considering

' the evidence, acquitted the appellant ﬁrom the charges “but

for unknown reasons, the respondents have refused to give

benef tof acquzttal on technzcal ground



. service with all back benef L.

. That the under the principle 'ofnatural justice, fair play and

-  equity, the appellant is entitled for restoration into service.

That from all prospective; the dismissal order as well as that

of the appellate authority’s order are - illegal, wrong,

- unwarranted, hence liable to be set aside.

That the appellant reserves the rzght to agztate any other o

‘ ground at the time of arguments

It is; therefore, respectfully prayed that on acceptance

: of this Service App'eal ‘the impugned dismissal order dated
. 28/12/2020 of respondent No 4 as well as the appellate
A'order dated 12/07/2021 of respondent No 3 may ktndly be

set aszde and the appellant may kindly be re-instated on hlS‘

Dated:- 03/08/2021 o | " Appellant

Through:-

- Muhammad Ilyas Orakzai

: | Advocate High%
& o | ; :

Muhammad Shabir Khalil
Advocate High Court
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
- Service Appeal No. /2021
. Amjad Khan ‘. . et e Peti’gioner
- VERSUS |
Govt of KP & others - ' e, ‘...Respondents
AFFIDAVIT

I, Amjad Khan S/o Hameed Ullah R/o Qoum All Khel Tapa Sher
Khel, District Upper Orakza1 do hereby solemnly affirm and declare on

oath that contents of the accompanying Appeal are true and correct to the

. best of my knowledge and behef and nothmg has been concealed from this

)

DEPONENT

" ‘Hon’bIe Court




BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

PESHAWAR
Service Appeal No:- /2[|2|
AmjadKhan -~ V'eirsus‘ Govt: of KPK & others
........ ... Appellant ver........RespoONdents

¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢

' ADDRESSES OF PARTIES

APPELLANT

Amjad Khan S/o Hameed UIIah Ex-Constable R/o Cast Ali Khel
Tapa Sher Khel, Tehsil Upper District Orakzai.
 RESPONDENTS ) -
- 1. Government of Khyber Pakhtunkhwa through Secretary Home &
' Tribal Affairs, CIVI| Secretanat Peshawar |

2 The lnspector General of Polrce Khyber PakhtUnkhwa, Peshawar.
. 3. - The Regronal Police Officer, Kohat Regron Kohat

o 4;‘ - The Drstnct Police Officer, District Orakzai, Orakzar Headquarter
- ,Hangu .

oA,

| . Dated:- 03/08/2021 - - Appellant -

T.hvr‘ough:-v- | ‘. g _ ' .' i : |

Muhammad Ilyas Orakzai

. Advocate High C rt . |
' Muhammad Sfabir Khalil =~

Advocate High Court
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/(J /jf' St.PP for the St‘?e present, Accused Mujahid Azam on ball

R
X

&% iMuhammad Ishaq produced in custody. Arguments already- hea‘rd and
record perused.

Vide my detajled Judgment of today, consisting of l‘hirl‘y-two

charge against the accused facing trial, hence by extendmg the

benefit of "doubt, the accused facing trial are hereby acqunttcd

namely Rab’ Nawaz, Thsan Ullah, Amjad Khan, Muhammad Ishaq are

in custody, they be set free forthwith, if not required in any Othl

case, whereas, au,used Amal Nawaz and Shakll are hereby declcued

as proclaimed offendels Perpetual warrants of arrest be issued

against them and their names be entered in therelevant regisler of

POs.
‘ | Case property be kept intact till the airest, trial and disposal of
case against the abscondmg accused Amal Nawaz and Shakll
File be consigned to 1@@01d room affer necessary completion
and compilation. !
ANNOUNCED

26/03/2021 | %? -~ ] 2 |
. ( AZirwllah Mishwani )

AddI: Sessions Judge-11/IMC TCASC,
Hangu '

- EXANENE
LOPYING AGENCY HANGS

e sC 5//,///’ /

T present, while accused Rab Nawaz lhsan Ullah, ~Amjid Khan and.

pages, separately placed on file, prosecution failed to bri ing home the

Accused Mujahid Azam is on bail, his bail bonds stand cancelled and A

sureties to him are relieved from the liability of barl bonds Aecuscd -



IN THE COURT OF AZIMULLAH MISHWANI =~ . 4w
ADDITIONAL SESSIONS JUDGE-IV/ . - o
JUDGE MODEL CRIMINAL TRIAE'COURT/

JUDGE SPECIAL COURT, HANGU. ... .

\ S
: \<\ et Tyl
Session Case # 61/11-P T L
- Date of Institution........voevevvrnnnnnnnn. 18/09/2020
Date of Hearing ..............cooueil. - 25/03/2021
Date of Decision........oveeieereenn... 26/03/2021

The State
VERSUS -

1 )-  Rab Nawaz s/o Eidat Khan, ‘
2)-  Ihsan Ullah s/o Shafi Ullah
3)-  Amjid Khan s/o Hamid Ullah-
4)-  Muhammad Ishag, and |
5)-  Mujahid Azam s/o Mir Azam,

(all residents of village Zargeri, District

Hangu).
.«v.....(Accused facing trial)
FIR # 475 DATED 28/09/2019

U/S 302-324-427-148-149-109 PPC, PS DOABA, DISTRICT
HANGU. '

JUDGMENT

s

1. The accused Rab Nawaz, lhsan Ullah, Amjid Khan, Muhammad

Ishaq and Mujahid Azam faced trial in afore captioned case.
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State vs Rab Nawaz etc Dated: 26/03/2021 &
;Q‘ompendium facts as per the FIR are such that; on 28/09/2019, the
complainant Farhad 'U'.llah in presence of injured namely Rustam, Mst
Sharifa, Zalif Khan, Habib Ullah e_md Shaukat and deceased namely
Hashmat Ullah, Habib Shah, Haji Badshah, Momin, Tila Jan and-
.{annat Bibi in the émergenéy room of DHQ hospital Hangu 1'éi)61't§d
the matter to the effect that; fhey have blood feuc'i-é;]mityzWith thé:ir
maternal cousins namely Shakil etc. On the fateful day he
('complainant) alongwith his grandfather Habib ShaH (deceased) and
cousin Rustum (injured) had gone to District Courts Hangu to atténd
the Court proceedings. After the hearing, they were returning baqk to
home in a ﬂying coach bearing No.1297/Bannu alongwith other
passengers. At about 13:25 hours, when they reached to Zargeri Adda
IFarsh situéted near Al-Qalam Pubiic School; the accused namely‘:
Amal Nawaz, Rab 'Nawaz; Thsan Ullah, Amjid, Shakil appeared there
duly armed with. firearm weapoﬁs an(i started indiscriminate firing
upon the flying céach, as result, whereof, his grandfather Habib Shah
alongwith passengers namely Hashmat, Mst Tilla Jana, Mst Jannat
Bibi, Badshah, Momin Khan got hit and died on the spoit, while other
passengers namely ‘Mst Sharifa Bibi, Zalif Khan, Habib Ullah,
Rustam Akbar and Shaukat Khan got hit and sustained ﬁrearfn

injurics, whereas, he (the complainant) luckily remained safe and

-unhurt. He charged the accused for murders of his grandfather, rest of

the deceased and making effective firing causing injuries to about
five persons and causing damage to the vehicle. Report of the
complainant was scribed in shape of Murasila (Ex.PW-24/1)

culminated into FIR (Ex.PW-24/2). Later on, accused Mujahid Azam
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State vs f{ab Nawaz etc Dated: 26/03/2021\
and Muhammad Ishaq were also charged by the complainant in his\v\.
statement recorded /s 164 Cr.PC dated 14/10/2019,

3. )\f’ter completion of investigation, prosecution submiftéd complete
challan against accused Rab Nawaz, lThsan Ullah and Mujahid Azaill
and absconding co-accused Shakil, Amal Nawaz, Ishaq and Amjid
u/s 512 Cr.PC. Later on, accused Rab Nawaz got zii:i;.c:sted vide his'
card of arrest (Ex.PW-3/1) dated 03/1()‘/20‘19, accused Thsan Ullah‘““ |
vide card of arrest (Ex.PW-23/14) dated-OS/ 10/2019, Accused Amjid _
Khan and Muhammad Ishaq vide‘ their card of arrest (].be.P.W-3/3')

dated 08/06/2020 and Mujahid Azam vide card of arrest (Ex.PW-3/2)

dated 05/01/2021. Prosecution submitted suppl'ementary challans
against the arrested accused. Trial was commenced. Charge against . -
accused faciAng trial framed to which they claimed trial by.pleading
not guilty. Hence, prosecution was accorded opportunity to adduce its

evidenice. Detail of evidence so recorded is given in table given

below;
W Documents
PWs Name Role exhibited
|
""""" Warrants u/s 204
Entrusted with Cr.PC Ex.SW-1/1
sntrusted with gy sweg /2
the warrants of A -
arrest u/s 204 Reports Ex.SW-1/3
P and Ex.SW-1/4
SW-1 | Tahir Abbas DFC No32 |  CrPCand | ,
pr oclamatlon Proclamation
notices 87 Cr.PC | notices Ex.SW-1/5
issued against the & Ex.SW-1/6
accus d '
aeetse Reports Ex.SW-1/7
. & Ex.SW-1/8
CPW-I ~ Farhad Ullah Conﬁfa_l_ainant.
e e b,
ol Yool

s
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State vs Rab Nawaz etc Dated: 26/03/20‘)_\
I’\\” ~ Constable Safeer-ur- Taken the parcels h
- Rehman No.28 to FSL ,
' Arrested accused 3
Rab Nawaz.
Issued card of
arrest. Card of arrest of
Arrested accused accuéigl gsvb 31\71121waz
Mujahid Azam AW o/
Submitted : :
supplementary Card of-arrest of -
challan. accused Mujahid
PW-3 Mujahid Hussain SHO Asrested the Azam Ex.PW-3/2
accused Amyjid o | |
Kl;lan andd Card of arrest of
vubamma accused Amjid
Ishaq. Khan and
Issued card of Muhammad Ishaq
arrest. Ex.PW-3/3.
Submitted
supplementary
challan
) o Application for -
; Obtained the CDR obtaihing CDR data
PW-4 Khurshed Nawaz LHC data C.’f aC(.:used Ex.PW-4/1 .
Co T vide his :
application CDR data Ex.PW-
4/2
. .
. “{. Examination report
. Examined the |- '
PW-5 Noor Khan (mechamc) vehicle Ex.PW-5/1
o Constable Hasham ) Wltl’l.CSS to
PW-6 No.189 ' recovery memo
' Ex.PC
i Driver of Flying
PW-7 Shaukat Khan (driver) | Coach bearing No.
C-1297/Bannu
Witness to
PW-8 Sayed Yasrab Hussain recovery memos
A ASI Ex.PW-8/1 &
Ex.PW-8/2
. Son of deceased
/_ o
| PW-9 Muhammad Nauman Mst Jannat bibi
uﬁmzfy B T éﬁ
;o gy %'“(M»:E"stii
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State vs Rab Nawaz etc

PW-10

Deenat Shah

Brother of
deceased Haji
Badshah

PW-11

Umar Islam

Son of deceased
Momin Khan

PW-12

Noor Khan

Husband of
deceased Mst
Teecla Jana

Fazal Badshah Khan S.]

Witness to
pointation memo

~Pointation memo

ExPW-13/1

Abdur Rahim 1HC

Witness to
recovery memo
Ex.PC

Witness to

pointation memo
Ex.PW-14/1

PW-15

Umar Saif Khan

Identified the dead
body of the

deceased Momin

Khan and

Badshah before
the doctor and
police at DHQ
hospital Hangu

PW-16

Imtiaz»Khan

Identified the
deceased Habib
Shah and Minor
Hashmat before

the doctor and

police at DHQ '
hospital Hangu

PW-17

Dr. Muhib Ullah Jan

Conducted
autopsy of dead

bodies of
deceased Hashmat
Ullah, Habib

Shah, Haji

Badshah, Momin
Khan.

Examined the
injured Rustam,
Mst Sharifa,
Zaleefl, Habib
Ullah and

PM reports Ex.PM,
Ex.PM/3, Ex.PW/5,
and Ex.PM/7.

" Inquest reports
Ex.PM/1, Ex.PM/4,
Ex.PW-6, Ex.PM/8

lMLC reports
Ex.PW-17/1,
Ex.PW, Ex.PW-

17/3, Ex.PW-17/5,

B A
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X )'\ State vs Rab Nawaz etc
| _?‘ Shaukat.
i
l.
Ex.PW-17/2,
Ex.PW-17/4,
Ex.PW-17/6,
" ExPW-17/8 and
Ex.PW-17/10.
Identified the dead| - |
body of Mst
, , . ' Jannat Bibi before
PW-18 Momin Khan the doctor and
local police in the
hospital.
Injured / eye
PW-19 Habib Ullah witness (o the
occurrence ]
3 PM reports Ex.PW—»
'/ Conducted. 20/1 and EX.PW‘
: autopsy on the 20/3
/‘: PW-20 | Lady Dr. Gul Andaam dead bodies of .
; S deceased Mst Tela Inquest reports
: ' Jan and Mst
: Jannat bibi. ExW-20/2 and
; Ex.PW-20/4.
| ) Injured / eye
f L PW-21 Zalib Khan witness to the
; ‘ occurrence
J Identified the dead
q body of deceased
PW-22 Muhammad Rauf Tella Jana in
' hospital before the
doctor and police.
Site plan Ex.PB
' Photographs
PW-23 Ali Ahmad Khan . Cond_uctc?d Ex PW-23/1
Inspector investigation
Recovery memos
Ex.PC & Ex.PW-
i ,.,4?;:7 , R
- . . '." * N W
SNV VO
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Y : State vs Rab Nawaz etc

Recovery memo

Ex.PC/1

~ Application for
issuing letter against
all the accused

Ex.PW-23/3

Letter Ex.PW-23/4

Application for .

.eA_ ' recording statement

of accused u/s 164
Cr.PC Ex.PW-23/5
, ' S o . List of LRs of
' deceased Mst Teela

| Jana ExPw-23/6

List of LRs of
deceased .Ieinnat

"Bibi Ex.PW-23/7"

List of LRs of

deceased Momin

| Khan Ex.PW-23/8
| ” .
E Tast of I.Rs of
' deceased minor
{ Hashmat Ex.PW-
I B
|
; - . - 23/9 -
| o
ll g ottt e | BT

AN TSR I Listof Lrs of
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State vs Rab Nawaz etc

~ deceased Haé,

Badshah Ex.PW&; .
23/11 .

Applicaﬁon for
recording statémen£
of PW Nauman u/s -
164 Cr.PC Ex.PW- |

2312

Applicafion for-
~ obtaining pﬁysical
custody of accused
Ex.PW-23/13
C;ar"d of arrest of

. accused Thsan Ullah
Ex.PW-23/14 -~

Application for
grant of PhySiCé]
custody of accused
Ex.PW-23/14-A
Application for

. grant of further
physical custody of

accuséd
Ex.PW-23/14-B

Application for -
grant of further ..

physical custody of

“accused
oy ‘ Ex.PW-23/14-C
1t ‘?.:-’_. A B .l
e / Memo for addition
y;p/)/)f/. of section of law
—v—— @% J.'J .v_‘ ‘ : _.-‘ B I Ty [ .
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. q'\ , ' State vs Rab Nawaz etc
Ex.PW-14/1
_— ‘ ‘ . _ Application for |3

“seekin g furth:er time
for sub;jﬁi‘t:ti‘ng
schallan' Ex.PW- K
23/16 -
'App]ication for
issuance of :lettcr fo |
DPO Qrakzai o
Ex.PW-23/17

'l Application for
-recording
_ confessional

statement of accused f o

ﬁ% | N Ex.PW-23/18
o . o " | : Application for

obtaining warrants
u/s 204 Cr.PC
S ExPW-23/19

Application for
1 1'eCording.sta1:ement
of complainant u/s -
164 Cr.PC EX.PW-
23/20
Card of arrest of
accused Mujahid
Azam Ex.PW-3/2.
Apblication for

grant of physical

CERTIFIED 1o B vl o

';w/?./”%m_w __ 

2
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custody of accused
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R N ‘ : State vs Rab Nawaz etc Dated: 26/032

-~ -~ 2011 0| tessemrer annceanan o en s s e o

Ex PW-230%
Application for
recording

confessional

statement of accused

Ex.PW-23/22 -

Applications for

proclamation
notices Ex.PW-

23/23 -

Applications for
sending parcels to

FSL Ex.PZ to

hb

Ex.PZ/4

| FSL results Ex.PW-

| 23/24 & ExPW- |
/ | - S o 23/25
[ ‘ l ‘ | : . Card of arrest of

accused Amjad

! : ' o Khan aﬁd

P | “..| Muhammad Ishaq

; Ex.PW-3/3
Application for

obtaining physical

custody of accused

| _ Ex.PW-23/26

Pointation memo

Ex.PW-13/1.

Application for

ecording
i o I recording
AT A=) CNeAGD .
/ F confessional
” /
i 3, - AN statement of accused

s s s o w4 & )i & ATk
COPYING BGERG Y sira=sts




. ﬁ\ State vs Rab Nawaz etc
: B
| ; _ 24/1
Scriber of ~ Inquest reports of |
‘ : Murasila, deceased Ex.PW-
PW-24 Yaqeen Ali ASI prepared inquest | 43 ll'o Ex PW-24/8
' reports and injury| ~ ' K
sheets. Injury sheets
Ex.PW-24/9 to
B - Ex.PW-24/13
© .
} 4. Rest of the prosecution witnesses were abandoned by the prosecution.

N

On completion of the prosecution evidence, statements of accused
were recorded u/s 342 Cr.PC on 13/03/2021, wherein the accused
facing trial ‘professe(-l innocence, however, did not wish to produce
defense evidence,

/ | 6. " Sr.PP for the State assisted by learned counsel for complainént, inter
alia. contended that the accused facing trial have directly been
charged for the commission of offence; that the i-qf:ident has taken the
fives of almost six persons and five persons have béen injured and the
prosecution has brought ample evidence against the accused facing”

trial. Hence, the accused may be given exemplary punishment.

~1

On the other hand, learned counsel for the defense argued that the
accused have been falsely implicated by the complainant and
suflicient doubt exists in in the prosceution’s evidence. That the
prosccution could not substantiate the' indictment against accused -

facing trial. Prosecution case is full of doubts, hence, by extending
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State vs R.ab Nawaz etc ;
[)(;‘I?Cf'll of .doubt to the accused facing trial, they be acquittea l)f'
charges. |
Heard and record perused.
As per conspectus the genesis of the prosecution case is based.upon

the report of the complaina/nt whose contention is that they had got

enmity with Shakil etc (the accused party) and on the fateful day he

alongwith his deceased grandfather Habib Shah and injured Rustam

had been to District Courts, Hangu to‘ attend the court of ADJ,.
[langu. After attending the court they were on their way back to theil;
village Zargeri Shamsu Din Banda in Flying coach No.C-1297/ Bannu"
being driven by driver Shaukat Khan (injured). On réaching the place
of occurrence, the accused facing trial namely Rab Nawaz, Ihsaﬁ m
Ullah; Amjid alongwith abscohding co-accused Shakil and Amal
Nawaz du-ly armed with deédly weapons appeared in front of the
flying coach, wherein besides them other commuters were also
boarded, the accused facing trial‘ made indiscriminate ‘f"lring upon the
flying coach which hit his deceased gran;ifathé;""l,—labib Shah, his |
cousin Rustam alongwith -other passengers, out of whom Héshmat
Ullah, Haji Badshah, Momin, ‘Tila Jan and Janat Bibi gdt hit and
succumbed to their injuriés, while Rustam (cousin of complainant),
Mst Sharifa, Zaleef, Habib Ullah and Shaukat (driver) got injured, -
while he (the complainant) luckily rem_aincd unhurt. The ebisode was
reported by the complainant vide Murasila Ex.PW-24/1, while, the
accused facing trial Mujahid Azam and Muhammad Ishaq were later
on charged by the complainant in his subsequent statemeht u/s 164

Cr.PCon 14/10/2019. . . i v ix=t 47+
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State vs Rab Nawaz etc

Th

To substantiate .the peculiar indictment against the accused facing
trial; the prosecution has produced almost twenty-four PWs, out of"

whom PW-17 Dr. Muhib Ullah Jan has conducted autopsy on the" :

bodies of deceased Hasmat Ullah, Habib Shah, Haji Badshah aﬁd: .

Momin Khan. Similarly,._he has also examined the injured namvé'ly DT

‘Mst Sharifa Bibi, Zaleef, Habib Ullah and Shaukat Khan and has .-

rendered his report as follow;

External Appearance of deceased Hashmat Ullah: Mark of ligature ~~***

on neck and dissection. Nil. Condition of subject s'tout,;:emaciat'ed, o
décomposed etc élothing: Hea]ﬂ]y, blood stained cloth handed ﬂove;r},t.ci) o
police. |
Injuries:
1. ‘One entry woﬁnd 0.5 x 0.5 cﬁlefft side in'_; -
ﬁ‘bﬁt» of ear ‘;Vith exit pos§e2‘101'l'j/- 4 incheé behind the"_

ear 2 x 3 inches.
2. . Firearm injury left side chest ' cm x 1 cm.

. AN I
~with its exit on the same side 2 cm'x 2 ¢cm at level of

seventh intercostal space. . p
3. . Firearm injury entry at 10 intercostal spaée: '

‘on the right side of the chest and its exit on left side of

chest superficial of level of 10 ribs. |

1 \

Cranium & Spinal Cord: Skull “fractured on thél posterior

side and brain matter out.

Thorax: Intact.

C/;_”'l’ .. et oo ‘A;_-‘f. .!:.. latie TR

; /7//
f 20/3/ %)
Muscles, Bones and Joints: Inta,c‘g';;;

EATRNFTN

Abdomen: Infact.




Remarks:  One entry wound 0.5 x 0.5 cm left side in front of

@

State vs Rab Nawaz etc Dated: 26/0308

i
A,

R

)

with exit posteriorly 4 inches behind the ear 2 x 3 inches. Firéarm

Py
injury left side chest 1 cm x 1 cm with its exit on the same side 2 cm x 3

2 cm at level of seventh intercostal space. Firearm: injury entry at 10° .. ¥
intercostal space on the right side of the chest and its exit on left side of

chest superficial of level of 10" ribs. -

In his opinion death occurred due to injury to the vital organ xc bram L
and hemorrhage due to ﬁreagn injury. o ' | |
Probable time between injury & death on spot énd bgtwééh d¢;lt'l‘1 .
and postmortem 2% hrs. He furnished postmortem repoﬁ (E};IP:M)‘
consisting of si;( sheets including two pictorials. The inqﬁest report .Qkf )
the deceased is E@M/ 1.V

Similarly, on the samé day and tilﬂé, ‘he had allso'
conducted postm;)rtem"of deceased I.-Iabib Shah s/o Eid Akbar aged
about 65 years r/o Shams-ud-Din Bénda, I—Iangti and ‘foﬁnd “the
following: |
External Appeara'nce: Mark of ligaturei l"o'n né\clgar.ld dissection. Nil.
Coﬁdition of subj‘;ect stout émaciate'd, .decomposed etc - clothing:
Healthy, blood stained cloth hénded over to poliée. |
Injuries:

1. FAI entry at 12 l‘ib:zblA(.ift side 2 cm x 2 cm and

exit at the exile 4 cm x 4 cm on right side.

2. . Entry at left axilla 1 cm x 1 cmai_‘with exit right'
axilla3 em x 3 cm.
" 3. Entry 1 cm x 1 cm on_tip of shoulder with

exit on same side left.

s,

t

”3%/*//‘
{
&



Cranium & Spinal Cord: ' Intact.

' State vs Rab Nawaz etc Dated: 26/03/203)
4. Right shoulder about 4 inch below superﬁle;'

lacerated wound 2 x 2 cm.

Thorax: Walls, Ribs and cartilages, Jlarynx  and thaehea;j'_ .
pericardium and heart and Blood vessels are intact while .remaihmg"ahe G

damaged/ful!l of blood.

Abdomen: Intact.

Muscles, Bones and Jdints: Intact | . . R i
Remarks: FAI entry at 12th rib left side 2 cm x 2 cm and ex1t ai the “

exile 4 cm X 4 cm on rlght 31de Entry at left ax111a 1 cm X 1 cm w1th

exit right ax1lla 3 cmx3cm Entry lcmx 1 om on t1p of shoulder. w1th

exil on same side left. Right shouldel about 4 mch below superﬁ01a1

H .
A .

lacerated wound,2 X 2 cm.

In his opihion death occurred due to injuries to the vital -
4 , S to e :

organ i.c. pleura (respiratory tract) and hemorrhage due to firearm

1
.

injury. i

l’robable time between injury and death ox*fh_e spat ahd‘ between
death and postmt;rtem 3 hr‘s.‘j s

He has furnished the poétmortem reporht~ (Exi’MB)X consisting of s-i){:\“}jl‘
sheets including two pictorials. The inquee_t report of the deeease-dhis
(Ex.PM/4). .

Similarly, on the same day at about 03 30 PM, he had
also conducted postmortem of deceased Haji Badshah s/o Zar Badshah
aged about 80 years 1/0 .Shams-ud-'Din Banda, Hangu and found the .
following:

cﬁ:’f«’&"n’-’m:ga m e S %ﬁ

)3
i
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* External Appéarance: Mark of ligature on neck and dissection

' Healthy, blood stained cloth handed over to police.

. - t l ":‘\'i‘
6] - | ) ( A

State vs Rab Nawaz etc | ~ Dated: 76/03[2%
N

Condition of subject stout emaciated, decomposed etc clothing

Injuries:
1. '_ FAi at level 3" rib ‘belolw 2 cm x 2 .c;ﬁ-and.; . ’E
exit at the left axilla 4 cm x 4 cm onrlght sid;d i \ "
2. FAI right arm ‘superﬁcialj 3 cm x30m "
continuous exit and entr:y.
3. Left shouldér with ﬁ‘acture (?f . iheadt' p-fl
4'humorous and clavicle 4 cm x 4 cm. | ,- | DU
4, i- FAI 4 inch below shouldér entt;y 1 x 1 '(;m;
\}Qith exit3 cm x 3 cm-with fracvtur’e;-}_.l.'mnolroqs. L
5. ‘:FAI left sideAelilll‘m 6 inches bel‘c;vx‘r:elﬁow Witi; f
fligctul;e radius aﬁd'ulhal, enﬁry.vlateral s.id\é 2.‘ .cm_':x ‘2 "l
cm with exit 4 x 4 cm. .:' |
Cranium & SpinzjliCord: Intact. : - - A

Thorax: = Walls,. Ribs and cartilages',l lzﬁypx and trachea,

pericardium and heart and Blood vessels are intact while remaining

are damaged/full of blood. - ~' T
Abdomen: Intact.
Muscles, Bones and Joints: Head of let h@noi‘ous fracture. Left

clavicle head fractured. Left humorous fractured. Radius aﬁd ulna

fractured on left side.
Remarks:  FAI at level 39 rib below 2 cm x 2 tm and exit at ‘the left
axilla 4 cm x 4 cm on right side. FAT right arm superficial 3 cm x 3

cm continuous exit and entry. Left shoulder with fracture of head of

T
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humorous and clavicle 4 cm x 4 cm. FAI 4 inch below shoulder ent%x
i ’ ' ) ;

1 x 1 cm with exit 3 cm x 3 cm with fracture humorous. FAI left side i
arm 6 inches below elbow with fracture radius and ulna, entry lateral

side 2 cm x 2 cm with exit 4 x 4 cm.

In his opinion. death occurred due to injﬁries to th_e'vital.
organs i.e. lungs and pleura and hemorrhage due to 'fiLéarm irlljvuiy. |
Probable time between injury and death on the spot and between
death and postmortem approximately 04 hrs‘. He jh:as furnisiik;d th:ev :
postmortem report (Ex.PM/5) consisting -of six sheets_A i_ng:luding fwo
pictorials. He had also endorsed the inquest report of the dgceas'e‘d is

(Ex.PM/6). |

Similarly, on the same day at about.03:30 PM, he ﬁéd
also conducted postmoﬁem of deceased Momiri Khan s/o Norab Kﬁgrill -
.aged aBout 45/46 years /o Shams-uc_l-\Din‘ Baﬁdg, I—’Iangg and f;ound' :
the following: l | | - | |
External Appeafgnce: Mark of ]ig'atul"i_eﬂ on neck and ciissectién. Nil.
‘ Conditioﬁ of squect stout emaciat'ed“,\"{ decc}\mpoéed etc é]qthing:
Healthy, blood stained cloth handed ovér tL) police.
Injuries:

- t. - FAI entry at thyroid region and exit left

side mouth angle with fracture mandible.

2. FAI nose left side and exit“‘;l above at the
base of nose superficial region.
3. Injury FAI at right first rib at manubrium
and exit left side chest at the level of nipple.
ST L R s
/ e
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4. FAI left thigh at the middle region:

lateral exit medial side.

5. ~ Left leg middle region entry medial side

exit lateral side.
Cranium & Spinal Cord: fracture mandible. Multiple“ and
nose injury with bone intact. "
Thorax: Walls, Ribs and. cartilages larynx and tréchea,
pc:ricardium and heart and Blood vessels are intact -while 'i'eine{i11ing o
are damaged/full of blood. |
Abdomen: Im"act.

Muscles, Bones and Joints: Mandible multiple fractures. -

Remarks:  FAI entry at thyroid 1'egi011 and exit 'le_ft sidé. mou?h
angle with fracture mandible. FAI nosé left side and exit above at the T
base of | nose superficial fegion. Injury F.A-I,‘atl right ﬁrst rii)»at
ﬁ‘ manubrium and éf(it'lgft side chest at 1he level of hipp'le. FAI left
ll]iél] at the middie region entry lateral - exit medial side. L-eft lég
middle reéion entry medial side exit lat:er!l side\.\ In my opinioﬁ death
occurred due to injl%lries to the \‘/ital org;ah's 1.e. lungs and heinm‘rhgg&:
due to firearm injury. | | - ST
Probable time between injury and death on the spot and betwee;n ’
death and postmortem: approximately 05 hr-s  He has.‘:‘ furnished the
postmortem report (Ex.PM/7) consisting of si;< sheets i‘i:ncluding two
pictorials. Fle has also endorsed the inquest report of t:be deceased
(1:x.PM/8).
'Simila.rly, he has also examined on the same dayv at

about 02:30 PM injured namely the injured namely Rustam s/o Amir

. -
T R B
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following:

Firearm Injuries:
Entry wound left chést 0.5 x 0.5 cm six intercgsial
space.

Laceration right forearm 2 cmXx 1 cm.

Lacerelltion‘ left shoulder antefiorly two entry sdunds

each 0.5 x 0.5 cm. posteriorly two exif wounds iix 1
- cm.

Laceration lowef hip 2 x 1 cm.

Laceration tongue 2 x 1 cfn

Swelling left side neck posteriorly 1 x 1 ém_..

Thé injured was referred to LRH Peshawar. He has ‘ o .

furnished the medico legal report (ExPW-17/1). He has ‘also’ o

endorsed the inj LII;_;:y sheet (ExPW-1 7/2)'0f the inj ured

Slmllarly, he has also cxammed on the same ddy dl ‘
about 02:30 PM i lll_] ured namely Mst. Shalufa wio' Zaleef aged about |
35/36 years r/o Shams~ud- Banda and foimdv the following:
Firearm Injuriés: |
Entry wound right shotﬂdér 0.5 x 0.5 crr.lv.} anteriorly, exit .r_i;ghtz
shoulder anter'iorly Il x1cm.

The injured was referred to LRﬁ Peshav&ar. He has
furnished the medico - legal ‘report (Ex.PW- 17/3). He has also

endorsed the injury sheet‘-(EXPW-l 7/4) of the mJured.




|
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Similarly, he has also examined on the same da)?»
about 02:30 PM 1nJured namely Zaleef s/o Mewa Khan aged about’
40/41 years r/o Shams ud- Banda and found the followmg
Firearm Injunes.

Laceration right forehead 2 x 1 cm.

‘ Laceration right cheek 1 x | cm hullef p‘asse\d aﬂel ,‘, -
grazing,. | |

The mjmed was lefcrlcd to LRH Peshawal He has.

furnished the medico legal 1eport which is LxPW—17/5 He has also‘ -

endorsed the i injury sheet (ExPW-l7/6) of the anUIGd

Slmllarly, he has also exammed on the same day at

about 02:30 PM mjured namely Habib Ullah s/o Hablb Khan aged - “

about 18/ 19 years 1/0 Shams ud- Banda and found the followmg

Firearm Injurles.z

bntry wound 0.5 x 0. 5 cm lateral aspect of rlght

shoulde1 no exit wound. X Ray shows FB (Bullet) S

\
~

present near head of hum01 ous

The 1nJured was referred to LRH Peshawar He has.

furnished the medico legal report which is ExPW~l7/7 He has aIso: ::_ll |

endorsed the i mjury sheet (Ex.PW-17/8) of the InJured

Similarly, he has also examined ;‘-On the same ddy at
about 02: 30 PM injured namely Shaukat s/o Misri Khan aged about
30/31 years r/o Shams—ud- Banda and found the fol]owmg
Firearm Injurles. |

Ently wound 0.5 x 0.5 c¢m umbiliea] region of

Abdomen, ‘no exit wound.

T
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1 . no exit. |
The injured was referred to LRH Peshawar. He has
. furnished the medico legal report which is EXPW-17/9. He hqsf" also

endorsed the injury sheet (ExPW-] 7/10) of the injured.

1. + Lady doctor Gul Andaam as PW-20 has conducted postmortem of -

deceased namely Mst. Teela Jan w/o Noof Khan aged‘abouf'é\}o years .

r/o Shams-ud-Din Banda, Haugu and found the followiAn"é:» | N S

External Appearance: Pale looking middle age ladyi,WitH_medium'

] 1'48,».":”.”5 L et e e - N

built wearing Shalwar Qamees, dupatta brought' dead.

]7 Injuries: _ L \ ' ~ Lo
- o Firearm entry wound (4 to 5) of about 1.5 %'+~

/‘ o 15 cm on right side ‘of the lower abdomen below .A

. ~ umbilicus. S . s ' E
Exit wound of about 1.5 x- 2 cm on back

(rlght side of abdomen about 4105 wounds

.l.- \\

Multlple entry ‘wounds- on lower hmbs on:

\

both side about 1 X 1 cm.

Multiple exit wound seen on the back of the” ' °

lower limbs of about 1.5 x 2. 5 cm,
Cranium &' Spinal Cord: Intact:

Thorax: Intact.

i
|

Abdomen: Walls, fjeritoneum, diaphragm, small ir:i“festi.rl'e, large”

\

intestine, bladder damage, organ of generation external and internal

damage, while remaining were intact.

e

dies drap).

m(hhuy
, 4/3////,’ |
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of lower llmbs

Remarks: In her opinion the cause of death is injury to major ™3

abdominal organs. and excessive bleeding to hypovolemic shock',.-and -

death due to firearm injury. Probable time between injur& and.

death: 10 fo 15 minutes

- Probable time between death and postmortem 2 to 3 hrs.
She has furnished the postmortem feport 'whioh is - .

Ex.PW-20/ 1 consisting of six sheets including two pictonals She has |

also endor sed the inquest report (ExPM -20/2) of the deceased

Slmllarly, on the same date at 04: 30 PM she has also

conducted the postmortem of deceased namely Jannat B1b1 w/o Zar’u- L

Manan aged about 70 years r/o Shams-ud Din Banda Zargm and :

foundthefoliowm_g_; oo o .

External Appeafance: An old lady pale looki'ﬁg‘ of lean built -

wearing Shalwar Qamees, dupatta bro'ugh_t'-xdead.
Injurie"s: N
| ; Entry wound of about 1.5 x 2 cm’ on left
maxilla damaging the left vmaxi.lla and . -left
temporomandibular joint. |
2. Exit wound of aboutlla,:'2 x3 cm'l,t on fhe back

of the skull on the occipital regibn. . | ‘

3. . Entry wound of about 1 x 1 cm':}on the mid

“of the right clavicular bone.
4.~ Exitabout 1.5 x 1.5 ¢cm on the back of }'he

chest (right side at scapular bone).
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5.
dorsat aspeet of the right forearm in mid.
6. Exit about 2 x 3 cm on‘ventral aSpeet_ of
right forearm fracturing the radius and ulna bc;ne
7. Two entry wounds of about [ x1.5¢ cmon
palmer aspect of the right hand . |

. 8. -_ Exit of the same of the d01 sal aspect oF lhe

‘ught hand about 1.5x2 cm.

9. - Two entry wounds of about 1 x L 5 01n on.
lateral aspect of lelt thigh and its two ex1t wounds
of about 1.5 x 2 cm on inner aspect of left thigh.

Cranium & Spinal Cord: | Damaged:
Thorax: .Walls Rle cartllages pleura, right lung, blood vesseIs |
damaoed rest were intact.
Abdomen: Intactj’-T
Muscles, Bones an;d Joints: Left Mexilla fractured, skull ﬁactured k
right claviele_ﬁ*actnre, right radlus and Ltlna ﬁactured rtght hand
fractured, left femur bone ﬁactured |
Remarks: In her opinion the cause of death 1S ﬁxcarm mjury to~
1113]01 organs i.e, bram and lungs leadmg to death Probable time
between i mjury and death: 05 to 10 minutes
Probable time between death and postmortem w1th1h ’?‘/z to 3

hrs. |

She has furnished the postmorteth report which is "

Ex.PW-20/3 consisting of six sheets including two pictorials. She

e
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State vs Rab Nawaz etc
has also endorsed the inquest report of the deceased which is ExPMl-llgl

20/4.

12. Al Ahmad Khan Inspector as PW-23 has reiterated the proceeding"

of the investigation he has carried out as per the detail given-'ln the'
plccedmg table During the course 1nvest1gat1on ‘the complamant

pomled oul different places of accused to “him (PW 2.>) by

spculymg their posmons Wh]Ch are mentloncd in “the sltc pldl‘l

(EX'PB)- As per h;s'depos1tlon the accused facing trial Rab Nawai TR

led the 1.O to the spot and pointed out the place of oecurl‘ence and

the places of ﬁiccused on the spot at the time of oceurrence. This PW-

23 has also sent the samples of blood stained gannents'of 'deceased

and injured dl’ld sixteen empties of 7. 62 bore to FSL and arms expert
result whcneof recelved are Ex.PW-23/24 10 F X. PW—23/25

13.  Constable IIasham as PW 6 PW-8 Sayed Yas1ab Hussam ASI are
the marginal w1tness to the recovery memos as 1ndxcated in the

receding table vide which the I.O recoveled 12 empties shells of 7. 62

AN
AN
~

bore from the spot o ‘ ' y

14.  Abdur Rahim IHC as PW-14 is the mdunnal witness to recovery o

A

[

T

memo (Ex.PC) in whose presence the 1.0 recovered and took into -

possession cut covers of the seats from the. pldces of dcceascd and’

injured. Slmllarly, in his presence, V1de same recovery memo the 1.O

l
1

also took into possessxon the Flying coach and blood through cotton
secured from the floor (farsh) of the F lying coach. 'lh1s PW-14 is

also marginal witness to pointation memo vide which the accused

E v g e ' ¥ e
R R KT B T

O e 4
19/
L pe ey



s

16.

 Statevs RabNawizete [hmdzwmdn\
Rab Nawaz pcmted out dlfferent positions of co-accused places: .o.
injured and the flying coach on the spot to the 1.0. |
Yaqeen Ali ASI as PW-24 has reiterated the proceedmg of scrlbmg
the Murasda (Ex PW-24/1) containing report of’ thc complamant .
preparing injury sheets (Ex.PW-24/9 to Ex.PW- 24/ 13) and mquest.-;

reports of the deceased (Ex. PW—24/3 to Ex.PW-24/8). _‘» - !

The complamant as PW 1 durmg his cross examination deposed that i"
all of a sudden the ﬁrmg took place. By descrlbmg their seatmgﬁ
posmon in the vehicle he contends that he was seated in between his
deceased grandfather Hablb Shah and his cousin Rustam Akbar
(injured), who both got hit with further admitting that there were
exist wounds td the injuries sustained by boi‘h the aforementioned »
deceased and injn_red. He further in an unequi}_focal terfn narrates that

as the firing starte_d.upon the flying coach, he put down hié head and
that he has not seen the culprits ﬁrmg upon the flying coach Further
contends that the accused were charged on the ba51s of sum

afte1 due consultatlon and deliberation and he Iodged thi@gttafter

the arrival of the elders from 1he vﬂlage where after upon thelr .

LSO

instance he charged the accused. It is perunent to highlight here that .
~

due to the above averments of the complamant (PW—I) he was

declared as hostile on the request of the prosecution and acccrdingly

was re-examined during the course of which he reiterated'that due to

firing upon the flying coach six persons were murdered while five

got injured. Further admitted his report bearing his signature as

“correct with further admission that he deviated from his earlier

Gﬁﬂﬂfy B WE
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regarding their innocence, During his re-cross exammatron on behalf

j ' L f of defense, he admits that since he had not seen the ‘accused facmg

1 % trial while making- firing, therefore, he got satisfied on therr.'
assurance on oath regarding their innocence and that nenher the-
accused have hurled any threat nor he has received and ﬁscal beneﬁt :

for extending concessronal statement in their favour.

I7. Shaukat Khan (PW-7) being driver of the ill- fated ﬂymg coach in hrs
cxammatron In‘chief reiterated hrs stance as recorded by the LOu/s

161 Cr.PC, however in his cross exammalron he contended that he .. -

knew and xecogmzed most of the passengers by then seated in the . .-
ﬂymg coach. He in clear term demed any of his statement recorded :
either by the pohce nor before the Court u/s 164 Cr.PC, wherein he
charged the accused with further assertron that he did not identify
the accused at the time of occurrence ThlS PW A Was also declared
as hostile on the request of the prosecutron and thus was cross
examined both by the APP for the State and counsel for the
complainant, wherein he.admitted that he atso ‘got injured in the .
episode of the instant case alongwith other PWs and the mcrdent
took six lives as well. That he is plying the flying coach for the last
fifteen years and that at the fateful day besides the other passengers
his relatives were alsg boarded in the vehicle and that he knew all

the passengers, He categorically denied to have been won-over with

&ESey mrnrm» IR O
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statement u/s 161 Cr.PC.

During the re-cross examination by the defense up to the o ;
facts divulged during his cross examination on behalf of

prosecution this PW-7 by taking oath on the holy Quran stated that

7 ,)’? he has not seen the accused making ﬁrlng upon the ﬂymg coach

That the police came to his house for recordmg his statemenl' to

whom he told that he had not identified any of the accused, who .

have neither threatened him nor received any conSIderatlon from
them and that before coming to the court he did not know that he

was listed as witness in the case in hand and that he is not charging i

the accused for the commission of the offence.

| 18.  PW-9 Muhammad Nauman PW-10 Dcenat Shah PW-I] Umar
Islam and PW-12 Noon Khan are the lcoal hcm of deceased Mst
Janat Bibi, deceased Haji Badhah, dceeased Hashmal U]lah
deceased Momin Khan and deceased Mst Tila’ Jana 1espect1vely,
who have rendered their statements u/s 164 Cr.PC and have eharged
the accused nominated by the complainant. All these PWS N0.9’- to
12 during their cross examination almost in the same line admitted |

@ that they are not eye witness of the occuri'en_ce and have not

——

disclosed or stated in their statements as to how they carr;‘e to khow
and got satisfied regarding the involvement of accused fe;_cing trial
for the commission of the offence. By self-explaihing contended that
since the complainant Farhad has enmity with the accused party on

account of which they were charged for attacking on the vehicle.
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“One Habib Ullah examined as PW-19 the injured witness though hasks.
charged the accused in his examination in chief but during his cross

ylj y cxamination, he narrates that his statement: was recorded by the IO
/ ;

and that the police had dlsclosed the names of the accused to hlm _

——

That he by himself was not familiar with the accused and that though e

~ he charged the accused but he did not identify - them—a-lwlhe tlme of -

occurrence. Zalif Khan (PW-21), the alleged eye ‘witness of the-
— : . oo '

R
[ T

occurrence had accompanied his injured wife Mst Sharifa to Han‘gu _
and on their return on the ill-fated flying coach when :.Tthe ‘tragic
incident took place. He has also charged the accu'sed in his.

1

? ' examination in chief but in cross exammatlon he contends that he is

<.

neither famll]ar W1th the accused nor lecognue the accused e1the1 by .

face or by their names. . - S

- -;., Ty

19.  So far the veracity of 1he depositions of I’W 9 to PW- 17 towalds the.
substantlatlon of the peculiar allegation agamst the accused facing

trial is concerned, 1t 1s admitted floating fact thal they are neither lhe

~
N,

eye witnesses nor have based . their mformatlon regardmg the
< .
involvement of the accused facing trlal in the commission of the, «

offence from any independent source but' ‘have rather deposed .
a"amst the accused only because the complamanl has named 1hem

therefore, their statements alone cannot be considered as material

ones unless supported by the eye witnesses. Needless to 1epea1 that

=

the perpetrator of the case as PW-1 as earlier commented upon has. -
all'ogether negated his earlier stance and has expressed his

contentment regarding the innocence of the accused facing trial, who
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cannot be accepted as a trye witness, hence, the pest of Supporting’
evidence is of po help to the prosecution for proving the indictment

against the accused,

Undbubledly providing security to the citizens and Mmaintaining Jay and

order on the soj] is the paramount fesponsibility of the Si:ate and in case

of commission of g offence its Prosecution is the State attribute and to

bring the offenders to book is its prime obligation. The sovereign

Paramountcy of the State needs no approval or permission of the

relative of the affectees rather i order (o achieve the purpose of taking

o task the violators, the Jaw of the land allows émyone to set law in to

and are not supposed to get dictated by the intérésfing party. in all the

Circumstances, Ip the case jn hand, admittedly the incident has taken
[}
—~— , .

precious lives of four innocent persons and has caused injuries to four
. N

N

innocent commuters besides the Casualties of the complainant party but

rendering loss of the valuable liveg un-redressable. Ag evinced from' the
tase record. the 1.0 Ali Ahmad Khan inspector (herein €Xxamined as
PW-23) has conducted the investigation in almost in a cyclostyle and

traditional manner but has not strived 1o effect recovery of the weapon

of the offence despite the fact that having remained the accused Rab

PR KRNI
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Nawaz in almost nine days in police custody, while, accused Thsan

Ullah for five days but of no avail towards the accumulation of material

[P
— e

evidence except that both the accused allwcdly pomtcd him out lhe

place of occurrence. The 1.0 has not bothered to preserve the

statements of the injured eye witnesses through getting their statement

recorded u/s 164 Cr.PC and instead has recorded the statements of their .

relatives i.e. PW-9 to PW-12, who admittedly are not the Speclcuors of

the occurrence. The 1.0 was required and it was incumbent upon hnm lo :

get the identification of the accused after their arrest through the
injured commuters, which has not been done to the bad luck. of the

innocent affectees rendering the investigation highly defective. So far

the CDR data (Ex.PW-4/2) is concerned, it alone is of no help to the o

~———

Dated: 26/03/2021 et

proof against the accused as the occurrence has been occurred near the .

—

houses of the accused, hence, the data showmo their cells plescnw in

the area is not buihcwnl evidence untij conoboratcd Wlth the rest of

-

materials, Needless 10 reiterate that the str ucture of the case has Ll‘llllbl}

—

been placed on the shoulders of the comphnnant who for the reason
best known to him has not only falled to stand on his stance bul has
rather resiled who not doubt could be taken to task and his resile be
discarded if otherwise the case would have been _i'nvestigated in the true
sense of bringing tangible evidence in shape of.rc;covery of ‘weapon oi!’
offence and its matuhmg with the recovered empties couob(lnamn0 the
stancc in the FIR, It 1s also the established principle of Crlmmal Justice

System that when the wnm.ss introduces contr adlulons which seem to

have brought dchbcmtcl.y, it does not affect case of the prosecution on

merits, if otherwise it is wel] knitted. which is lacking in the instant

case for the reasons as (.lab01 ated+in the preceding paras.
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Having securitized and analyéed the depOSItIOnS of the prosecution

witnesses, the court is of the - considered un- hesnatcd view that

culpability of the accused facmg trial could not be estab]tshed

particularly taking into cons1derat10n the resile of 'the compla‘iﬁ'ant’ «
(PW-1) from his stancc of the repou and the eye witness mju'ted'.:
Shaukat (driver of the flying coach). Ncedlcss to tcpeat that nol onlyi ;
: . thc complainant has 5hattered the very edifice of the case of the
prosecutton by averrlng that as soon the ﬁring started he put down his, -
head and 1hat he has not seen the culprlts making fi rmg upon the ﬂymg‘
coach. Further that the accused were charged only on suspicion after:
having consuitatton and deliberation with the elders of thc complainant

party. Besides his totally denying the report, his contcnuon that hc was

sitting in betwcen his deceased grandfather and hig 1n|u1ed cousin who
both sustained j njuries but he remained unhurt is nCJther behcvablc nor
is possible in the n01 mal course of aftaltrs rendexmé case of the
prosecution shrouded W]th improbabilities suggestmg the occurrcnce

not 1o has been oecurted i the mode and mannex as bqntended by the

prosecution. Hence, the court is constramed to hold the plOSBCUt!Oll

has been failed to bring home the charge agamst the accused bevond ‘

reasonable doubt. I-Iowever before parting with the Judgment in hand

the court deems It necessary to dilate upon that admitte_dly four

innocent persons have lost their lives, while four have sUbtalmd
fircarm injuries in Ihe eptsode entailing its routes ﬁoxh the enmlty df
the complainant party w1th the accused party, hence, they cannot be left
uncompensated,. therefore,' they are at liberty to bring c‘rimina} private
complaint against the complainant as well ag the accused party, if so

advised by law.  CERTIFIED M & &

4/3
) “‘)’A"i{‘l"\fgg
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 State vs Rab Nawaz etc Dalcd'.'l()log/zoz I~

22 As corollary of the afore stated discourse, the prosecuuon could not

-

substantiate the allegatxon agamst the accused facing trlal hence, by
L

extending the benefit of doubt, the accused facing trial' are hereby

acquitted. Accused Mujahid Azam is on bail, his ball bonds stand

cancelled and sureties to him are rehwed from the hablhty of  bail .'
bonds. Accused namely Rab Nawaz, [hsan Ullah, Amjad Khanf '
Muhammad Ishaq are in custody, they be set free forthwith, lf not
required in any other case, whereas, accused Amal Nawaz 'and'Slfakil

are hereby declared as proclaimed offenders. Perpetual ‘warrants of

arrest be lssued aoamst them and thelr names be entered in the relevant

J register of POs, "
)7 : | -

23. Case property be kept intact til] the arrest, trial and ‘di‘sposal of case

against the absconding accused Amal Nawaz and Shakil.
24. File be consigned fo record room after necessary completion and

'
|

compilation. ;

Announced: .
26/03/2021 : R

(Azitaullah Mlshwam)
ASJ- II/JMC'IC Hangu

CERTIFICATE

Certified that this Judgment consists of thi'rty-two'(.“;.Q) pé;ges,

separately placed on file. Fach page has been checked. signed, and -

corrected accordingly.

/; o i 3"’/3/% (A;,utullah Mishwani)

v 3,,//; /7 ASI-IIZIMCTC, Hangu
s - CERT e  ETETET

- ?'/_/;;21 3/% / S
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OI‘FICE OF THE DISTRICT POLICE
R F IC R 0 ZAL -

QFFICE ORDER:-

The order wrll dispose off the departmental enquizry'conducted against‘Con"é:‘t‘éble Amijid

sio Hameed Ullah of Ali Khel tribe under the Khyber P,akhtunkhwa Pollce Rules, (Amended
2014) 1975.

- A5 g

Constable Amjid s/o Hameed U|1ah was chargedllnvo!ved in FIR No 475 dated !

28. 09 2018 VIS 302/324/427/148/149 PF’C PS Doaba District: Hangu = ..
‘._——d-‘_p X N »
1 ’ .
He was suspended vide: ‘order OB No. 630 dated 02.10: 2019 and DSP HQrs was
N"

—_—
nominated as enquury officer to scrutinize the conduct of lhe accused official. The enquury officer
vide his finding and found him guilty of the charges leveled against him, and recommend hlrn for

major punishment. -

.~

. These act of the accused official earned bad name toa d|sc1plme force on cne hand and

involved himself in crlmmal act.

In view of the above and avaliable record i reached to. the conclusmn fhat the accused.
official was involved in criminal act. Therefore, these _charges- Ieveled against accused.

Constable Amjid 's/o Hameed Ullah have been estabhshed beyond any shadow’ of doubt ;

Therefore, in exercrse of powers conferred upon me under the rules lbld a majer punlshment of .

“dismissed from servrce with immediate effect"-rs 1mposed on accused Constable Amyd s/o

Hameed Ullah w1th rmmedrate effect. Ktt etc issued to the Constable be collected.”
' ggw : :
Announced JE-B=R

Dated )/97’/3,/}/02/‘U

: i . . : ) : u,;.w“._;.f_-. .
No &3 - [ECIOASI Dated_ 7/3//0- 020,

Copy of above to the -

1, The Reglonel Pollce Offrcer Kohat
2 DSP HQrs. )
3. SDPo Upper for collection of items and clearanceI .
4, Pay Offlcer/SRC/OHC/Reader for necessary actlon

3 ol{srRlc;T POLICE OFFICER, ORAKZAL |

DISTRICT POLICE OFFICER ORAKZAI |




_Respected Sir,

following for your kind and jsympathetic considefration;

2. That the appellant in the year 2011 had Jomed the Khasadar Force as'

THE HONORABE DEPUTY INSPECTOR ( CENERAL OF POLICE
KOHAT REGION KOHAT

APPEAL AGAINST THE ORDER OF THE WORTHY DISTRICT

POLICE OFFICER ORAKZAI AGENCY DATED 28- 12—

2020 RECEIVED ON 27 03- 2021 VIDE WHICH THE

| APPELLANT WAS DISMISSED FROM SERVICE WITHOUT

LAWFU L'JUSTIFICATION.

With great respect the appellant may be allowed to. submit the ,-

3

Facts of.the Case: .

p—

District Hangu.
1

‘Sepoy

3. That at the time of merger of the trlbal areas m the Khyber

Pakhtunkhwar Province, the appellant also became member of .the. .

police force -in the year 201 9,

dlscharged his official functuons honestly and efficiently and after:
becoming member of the Kp Pol:ce Force the appellant contmued his

merltonous servrces and did not provrde any opportumty to his worthy

offlcers to make any complamt against the appellant

5. That throughout his service career, the a_ppeliant has never been'

1

awarded minor or major punishment.

" That appellant is the bonafide resident of‘\/:illag'e Zarg"eri Tehsil Th'all '

. That the appellant since his . enrolment as; Sepoy in Khasadar force,



|

. 6. That the unfortunately the appellant was ch'{arged in a false, concocted

 and fabrlcated case. vide FIR No.’4'}5 dt‘:z's-og-'zolé u/ss
302/324/427,/148/1 49/109 PPCP.S Doaba Dlstrlct Hangu |

7. That the bemg member of the law enforcmg agency. and also bemg a

| law abiding citizen had surrendered before the Iaw | .

8. That the appellant was lodged m the Judlual Lock up. Hangu while hlS
trial commenced in the court of Addl Se551ons Judge / Model Court :
.Hangu. "’ A . »

9. That after the concluslon of the trial, the learned trial court vide |ts_'
judgment dt:26- 03—20'21 had acqultted the appellant and the:‘.
appellant was directed to be released from the Judloal lock up. (Copy E
‘of the Judgment is enclosed ) ‘ _

10. That on 27-03- 202I when the appellant went to the offlce of the
Distt: Pollce Offucer Orakzal for resummg hlS duty, he was mformed '
that smce he has already been dismissed from service therefore the
appellant cannot resume h|s duty However the offluals present over»
there delivered copy of the dismissal orden to the appellant, which is

.
- enclosed herewith.

1.  That upon perusal of the - |mpugned order of the dlsmvssal.
evealed that the order con51sts of so T many Iegal and factuall
mflrmltles materlal contradlctlons and a number of: the flaws which
have made the lmpugned order opento a number of questlons

- 12. That the appellant with the permlssmn of your good self submtts
l

the followmg grounds of appeal agamst the |mpugned order of

pumshment which may kmdly be conSldered sympathetlcally : » : |

- TIESTER



Grounds of Appeal: ) i

| A. That the impugned order of dismissal from ,ervrce dated 28 12- 2020
is against law, facts and ev1dence on record hence it is liable to be set .
~ aside.

B. That it is the well established procedure in conducting departmental '
enqurry that before commencement of t|'1e enquiry the defaulter
official shall be served with the show cause notice, statement of -
Allegations and the. charge sheet | -t

C. That service of charge sheet show cause notlce and ‘statement of .
allegations upon the defaulter offrcnal is mandatory No departmental ._
proceedmgs can be’ imtiated w1thout such. mandatory documents

D. That in the case of the appellant No show cause. notlce or, statement ,
of allegation or charge sheet were served upon the appellant thus any )
order consequent to such a legally defective order is.of no Iegal effect
and the law treats such an ord‘er as an order; illegal ab—mtio.

E. ll‘hat the appellant white in. the judicial loclk'up,"the alleged enquiry
was initiated against him. Hol/vever,-the ar’)pellant wds not informed ‘

about initiation of the enquiry in question. A; ‘ B

F. That the aileged enqunry was conducted at the back of the appellant

G. That the appellant was completely kept |n1 the dark and’ the worthy.‘l
authority did not foliow the due process of law L

H_. That if the impugned order’ |s perused, |t erI transpire that the satd
order has not mentioned service of the .)hOW cause ‘notice or the

statement of allegation the charge sheet upon the appellant

1. That the authonty could serve the cha{rge sheet statement of E%"%D

'aliegatlons or show cause notice - upon ‘the appellant even in the P:ﬁ

judicial fock up but the authorlty did not fulflll such an important - and

mandatory-ingredient of the enquiry and thus ren_dered th_e |mpug_n_ed

order as illegal and.without legal effect.-



J. That by issuing dismissal order of the appellant without observing

mandatory legal formalities, a senous mlscalrrlage ofJustlce has taken

| .
place, whuch is not curable under the law. l

. That in support of the contention of the appellant The' Honorable

|
Service Tribunal the then NWFP now KP 1987, the Service Tribunal the

then NWFP now KP 1988 and the-Service Tribunal the then NWFP now

KP 1988 have set aside |mpugned order of the. departmental authorlty '

because no charge sheet or statement of allegatlons were ‘served upon :

the defaulter official. (Copy of theJudgments are enclosed ).

. .That under Article - 10- A of the constltutlon falr, transparent and B .

) mdependent tnal / enqulry is the fundamental nght of the accused or

the defaulter offmcnal By dlsmlssmg the appellant through such aA‘_

1

legally defective order, fundame‘ntal right of t-he apPEllant has been

badly mfrmged thus such an order cannot sustam m the eyes of law

.That the worthy authonty‘ even dld not send the - |mpugned dlsmlssal '

order at hIS home address so that to apprise the appellant about fate .

of .his service. By not mformnng the appellant about dismissal from

servrce the concerned have shown malaﬁde agamst the appellant for .

the reason best known to them. _
|

. That it appears from the impugned order a:s if the authonty was bent R

upon to dusmlss the appellant wuthout observmg basnc/ fundamental

legal formalities and to deprive the appella1nt from h|s sole source of .

Ir
earrlng at any cost.

. That it is weli establ:shed pnncrple of law that FIR is not a substantive -

-'plece of ewdence Thus nommatlon of a person in FlR does not

- -deprive hlm of his service.

After: nommatlon of the appellant; the authorlty at the most could :

suspend hlm and should have waited for the outcome of the case. it

-appears that the authonty was in so hurry that WIthout |nform|ng the‘



appellant and w1thout observmg Iegal / C0d3|.| formalltles the serwce of -

the appellant was brought to an end with. one stroke of pen.

l
1

That in support of the contentlon of the appellant the Honorable High<
Court vide its Judgment dt: 14 02-2018 arlld the honorable Supreme

.Court of Pakrstan in its Judgment in the year 2007 have held that the

department shall initiate departmental enquiry after decision of the

criminal / trial court. (Coples of the Judgmelnts are enclosed).

P. That legally speakmg, mvolvement of the person in. a case’ is no
offence. Accused under the Iaw is considered innocent unless and
until he |s proven ‘guilty. but conversely, the appellant at the very
begmmng of the reglstratlon of case was tonsxdered gu:lty and was
‘ alwarded such a harsh and maxlmum pumshment by the Department |

Q. That . the! |mpugned order is also V|olat|on of the Pollce Rules 1934
chapter 16 Rute 3(1) wherein 1t has been stated that “When a police -_
off/cer has been tried and ecqurrred by a cr/mma/ court he sha// not be‘ |
punished departmenta//y on the same charge or on the d/fferent .‘

‘ charge based upon the ewdence czred in rhe criminal case (Copy is
enc/osed) |
Once ‘the appellant charged‘ in a cnmmal case he cannot- be fegally ', T
charged -again for the same offence In case of the appellanrt the j,

i ompetent authority has -charged the'a'ppella|nt for the same offence in" 'i .
which he is, acquntted from the learned trlal coprt Hence at this score".-
too the |mpugned order is not sustamable in the eyes of Iaw

R. That the |mpugned order is also repugnant to the Artlcle 13 of the
Constltut:on of Paklstan 1973 whereln it ha|15 been provnded that ‘Mo
person sha// be prosecuted or pumshed for rhe same offence more

.rhan once whlle in case of the appellant he was charged ina crlmmal AT'{E%TEB

case and subsequently same charge was lcveled by the department

_and made the basus of punushment



S. That the appellant has more or less eight year service to hlS credit butr .
‘such a meritofious service rendered by the appellant was brought tol_
end w:th a stroke of pen.

T. That the appellant has a large famrly and he is the only bread earner.

If the punishment remains intact, it is likely torland family of appellant
to starvation and the appellant is llkely to sustain |rreparab|e loss

U. That the Worthy authority did not hear the appellant and servrce of the
appellant was one sidedly and arbitrarlly was brought to_anlend .
without an\r lawful justification.

V. That b'y all means the appellant was awarded._an 'illegal and unjustified

" .punishment for no fault on his part | N

W. That the appellant belongs to a respectable famlly The unJustlfted :
gne’ snded and arbitrary pumshment has lowered his posmon in. the 'A
eyes of his famlly- members and as we_ll as hlS frrends and
acquaintances. o .

~X. That being.not in accordance (/'vith-law/ruleli; :an'dfpri‘nt:iples of justice, :
such an arbitrary and one sided order desertjea be set aside

Y. That the:appellant is innocent and he was-awa:rded- punish'rnent for no .
fault on his part Moreover it has been held by the supenor courts

] ,
that - Facts are to be proved and not presumed partlcularly for :
awardmg major penalty”. |

Z. That if the impugned order is set aside, trle appellant wull drscharge‘
his offlcral‘:functrons with more vigor, me.rljts-‘and in accordance with -'

the faw/ rules.

AA. That the appellant was acqultted on 26 03 2021 He went to the
offuce of the DPO Orakzi for resuming duty on 27 3 2021 however he |
came to know about the 1mpugned order of dlsmlssal wh|Ie in ofﬁce
of the DPO Orakzai and was handed over copy of the dlsmlssal order.

Thus the period of llmltatlon runes from 27-3- 2021 whlch is the |



actual date when the appellant came to kn(?w:ab.c_)ut his dismissal from
service. Hence this appeal is within the limitation and is entertain able.

“BB.That if deemed proper the abbellant may ,ki'nd.ly‘be heard in person.
Prayer: =~ . o

It is-therefore, humbly prayed that ’sin‘;ce-‘thﬂe- impugned order of Y
punishment is one sided, arbitrary, illegal, icépricibqs, faﬁciful, unjust
illegal ab—in;to may kindly be set aside in the:interest of IéW and justice.i
The appellant may kindly be graciously reins,taited in sﬁrvice frprﬁ the date
of di‘sr‘nissalrfr-om service with all back benefiits." The appellant will pray
for your long life and prosperity.. . |

Thanking you in antiéipatién. :

Yours Obe}'dien:tly,r

Dated: 26-04-2021. c o
= "~ AMJIDKHAN -
L - 'S/o Hamet:gd Ullah .-
Ex-Constable . .
R/0 Zarg’el'i District Hangu.
Cell No. 0:|336~=9'844_478j




BAUR . . . ‘.
\:>§ _ E“trh\('t ™ ‘('Hr\ 'f‘f‘er,

POLICE DEPTT:

KOHAT REGION
_ORDER:

: ThlS order will dispose of a. departmental appeal moved by Ex-
/ Constab]e Ampd of dlstr1ct Orakzai against the pumshment order, passed by DPO' Orakzai
vide OB No. 1229 dated 28.12.2020 whereby he was awarded major pumshment of dlsmlssal
from service on the allegations of his alleged 1nvolvement in criminal case v1de FIR No. 475
" dated 28.09.2019 u/s 302 324 427, 148-149 PPC PS Doaba Harigu.

Comments as well as relevant record were requ1s1t1oned from DPO
A’ Orakza1 and perused. The appellant was also heard in petson in O.R held in this ofﬁce on
08.07.2021. During hearing the appellant did not advance any plausible explanation in his

* defense to prove his innocence.

Above in view, the undersigned reached to the coriclusion that the
allegaﬁons leveled against the appellant are fully proved beyond any shadow of doubt and the
-same has also been established by the E.O in his ﬁndmgs report. Therefore, in exercise of the
' powers Ac‘onferred upon the undersigned under Rules 11-A, the punishment awarded by DPO /
_ i.O‘rakzai is upheld and appeal being devoid of merits is hereby rejected. |

Order Announced

08.07.2021
_____ﬁ._—-"

/ «/ 7 /@T

(MOHAMMAD ,

Region Police Officgr

, o : - Kohat Region. i‘,
No. / ©72/  [EC, dated Kohatthe /R / 2> /2021. |

Copy to District Police Officer, Orakzai for information ‘and
necessary action w/r to his office Memo: No. 1330/EC dated 11.06.2021. Enquiry
papels are returned herewith. :

e

T ' /ATAK ALI) PSP
o )((,\ '\l\l\ﬁ’ié@’w ' vaeglon olice Ofﬁcer

Kohat Region. *
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Muhammad llyas Orakzai

Advocate High Court
~ BC No:- 10-3471
CNIC 14101-0798923-7

Advocate High Court
BC No:- 11-10999
CNIC 17301-1490356-7

Cell 0333-9191892 Cell 0333-9047138
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BEFORE THE HONOABLE KHYBER PAKHTUNKHWA

SERVUCE TRIBUNAL, PESHAWAR

BN i)s -

/
2y

>

\1

“Service Appeal No. 7147/2021

Amjid Khan

..................... Appellant
VERSUS
Govt of khyber Pakhtunkhwa
Through Secretary Home _
& TAs Department and others ....Respondents
INDEX
S.No | Description of documents Annexure Pages ]
01 | Parawise comments. - 1-3 -
02 | Affidavit - 04
03 Copy of FIR . A 05-06
04 | Copy of Dismissal Order dated B 07
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BEFORE THE HONOABLE KHYBER PAKHTUNKHWA
SERVUCE TRIBUNAL, PESHAWAR

Service Appeal No, 7147/202
Amijid khan :

Ex-Constable (district Orakzai

VERSUS

Govt of khyber pakhtunkhw
Through Secretary Home
&TAs Deptt & others

PARAWISE COMMENTS BY RESPONDENTS.

Respectfully Sheweth:-
Preliminary Objection:- .
i. That the appellant has got no cause of action. :
ii. The appellant has got no locus standi to file the instant appeal.
iii.  That the appeal is bad for missjoinder and nonjoinder of necessary
parties.
iv.  Thatthe appellant is estopped to file the instant appeal for his own act.
2 That the appeal is bad in eyes of law and not maintainable.
vi.  That the appellant has not approached the honorable Tribunal with
clean hands. '

Vvii.  That the appeal is barred by law & limitation.

Facts:-
.- Pertains to record, hence no comments.
Pertains to record, hence no comments.

Irrelevant. The performance of appellant was not up to the marks.

Police is a disciplined department, wherein award and punishment run
side by side. ' .
5. On 28.09.2019, one Farhad Ullah in presence of five injured reported to
local Police that he alongwith his grandfather Habib Shah (deceased) and
cousin Rustam (injured) had gone to district courts Hangu to attend the
court proceeding. After hearing they were returning back to home in flying
coach bearing Registration No. 1297/Bannu alongwith other passengers.
When they reached near Zargiri Ada, Algalam Public School, the accused
namely Aman Nawaz, Rab Nawaz, lhsan Ullah Amjid (appellant) & Shakeel
appeared and open indiscriminate firing at flying coach, ‘resultantly his -
grandfather Habib Shah and other 05 passengers got hit died on the spot
and other passengers sustained fire arm injuries, while-he escaped unhurt
luckily. Motive for the offence was disclosed previous blood feud enmity.
Thus case vide FIR No. 18 dated 28.09.2019 u/s 302, 324, 427,148, 149

[y

A wN



PPC, PS Doaba, district Hangu was registered against the accused along
with his co-accused. Copy of FIR is annexure-A.

- 6. Incorrect, the appellant along with his co-accused was directly charged by
complainant for a heinous offence. Thus the appellant being member of a
disciplined department has committed a gross misconduct besides the
commission of criminal offence and damaged the image of Police in eyes
of general public.

7. The appellant was arrested in the said case and the local Police submitted
challan initiating trail against him and other accused. The appellant was
acquitted from the Honorable Court by extending the benefit of doubt,
which does not amount to his honorably acquittal.

8. The appeilant was charged for commission of heinous crime, therefore,
departmental proceeding were conducted against the appellant by
respondent NO.4 under the relevant rules. The charge leveled against him
was proved during departmental proceedings. Hence, the respondent No.4
has passed his dismissal order from service under the relevant rules and
the appellant was in knowledge of the impugned order. Copy of order is
annexure —B.

9. The departmental appeal of the appellant was devoid of merits, hence
correctly rejected by respondent No. 3.

10.The appellant is estopped to file the instant for his own act.

Ground;-

A. Incorrect the impugned order passed by respondent No.3 & 4 are based on

~ facts, evidence speaking and legal one.

B. Incorrect, the respondents No. 3 & 4 passed the impugned order in
accordance with the relevant rules. .

C. The criminal and departmental proceeding are distinct in nature, can run
side by side and order of one authority is not binding on the other. Futher
added that the appellant was acquitted by the trial court from criminal case
by extending benefit of doubt, which does not amount to his innocence,
false implication or honorably acquittal.

D. Incorrect, the respondent No. 4 has completed all codal formalities, while
imposing punishment on the appellant.

E. Reply is submitted in para No.C.

F. The appellant was proceeded departmentally by respondent No. 4 under
the relevant rules. '

G. Incorrect, legal and speaking orders are passed by the respondent No. 3 & 4

H. The respondents may also be allowed to advance other grounds during the
course of arguments.



Prayer;- - ' -

<]

In view of the above, it is prayed that the appeal being barred by law
and limitation and not maintainable may graciously be dismissed with costs.

.’ ’ . V
- | - \)f/«;li\w ..

Regi,on'a‘lﬁ:e Officer, ' Govt of Khyber Pakhtunkhwa,
Kohat through secretary Home
& TA's Department

(Respondent No.3) . | khyber pakhtunkhwa,
- (Respondent No.1) .

(Home Secretary,
Khyber Pakhtunkhwa

District Police Officer, | Inspector G' neral of Police,

Orakzai khyber pakhtunkhwa,
(Respondent No.4) (Respor?ant No.2)



0.®
BEFORE THE HONOABLE KHYBER PAKHTUNKHWA :
SERVUCE TRIBUNAL, PESHAWAR =~

)

Service Appeal No. 7147/2021 . o
Amjid Khan 4 e, Appellant.

_ VERSUS

Govt of khyber Pakhtunkhwa
Through Secretary Home
&TAs Department and others , vreneeneennn. RESPONdents

COUNTER AFFIDAVIT

We, the beiow_ mentioned respondents, do hereby
solemnly affirm and declare on oath that contents o parawise comments are:'
correct and true to the best of our knowledge and belief. Nothing has been -
concealed from this Hon: Tribunal.

Regio olice Officer, Provincial géi(c/e Officer, .

Kohat _ — _ Khyber éa htunkhwa
(Respondent No.3 ) N (Respopdent No.2)

2=

District Police Officer,
Orakzai
(Respondent No.4)
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OFFICE OF THE DISTRICT POLICE
QFFICER ORAKZAI

OFFICE ORDER:- o |

o ! The order will dispose off the departmental enquiry conducted against Constable Amjid
s/o Hameed Ullah of Ali Khe! tribe under the Khyber Pakhtunkhwa, Police Rules, {Amended
2014) 1975.

Constable Amjid s/fo Hameed Ullah was charged/involved in FIR NoA 475 dated
28.09.2019 U/S 302/324/427/148/149 PPC PS Doaba District Hangu.

He was suspended vide order OB No. 630 dated 02.10.2019 and DSP HQrs was
nominated as enquiry officer to scrutinize the conduct of the accused official. The enquiry officer
vide his finding and found him guilty of the charges leveled against him, and recommend him for

major punishment.

These act of the accused official earned bad name to a discipline force on one hand and

involved himseif in criminal act.

In view of the above and available record, i reached to the conclusion fhat trie accused
official was involved in criminal act. Therefore, these charges leveled against accused
Constable Amjid s/o Hameed Ullah have been established beyond any shadow of doubt.

Therefore, in exercise of powers conferred upon me under the rules ibid, a major punishment of

‘;dismissed from service with immediate effect” is imposed on accused Constable Amjid s/o

Hameed Uliah with immediate effect. Kit etc issued to the Constable be collected. "~

' e
4 Amiounceﬁ (22T

Dated )/97 5/ 2020
: B DISTRICT POLICE OFFICER, ORAKZAI

P2

No_ S+ &3 [ECIOASI Dated 2)3‘// [ > 12020.

Copy of above to the:-

The Regional Police Officer, Kohat.

DSP HQrs.

SDPo Upper for collection of items and clearance.
Pay Officer/lSRC/OHC/Reader for necessary action.
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DISTRICT POLICE OFFICER, ORAKZAI




