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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR.

Service Appeal No. 1297/2019

Date of Institution ... 08.10.2019

Date of Decision ... 15.09.2022

Qayum, Ex-Chowkidar, GPS Bakhshali, DistrictMuhammad
Mardan.

... (Appellant)
VERSUS

I;
The Secretary (E&SE) Department, Khyber Pakhtunkhwa, 
Peshawar and'two others.

(Respondents)

MISS. UZMA SYED, 
Advocate For appellant.

MR. MUHAMMAD RIAZ KHAN PAINDAKHEL, 
Assistant Advocate General For respondents.

MEMBER (JUDICIAL) 
MEMBER (EXECUTIVE)

MR. SALAH-Up-DIN 
MR. MIAN MUHAMMAD

JUDGMENT:

SALAH-UP-DIN, MEMBER:- Appellant Muhammad Qayum, 

who was serving as Chowkidar in Government Primary School 

Bakhshali District Mardan, was proceeded against departmentally

on the allegations of absence from duty and he was removed 

from service vide order dated 26.07.2012. The Service appeal of 

the appellant was, however allowed by this tribunal vide 

judgment dated 12.09.2017 and the appellant was reinstated in 

service with directions to the department to initiate and conclude 

inquiry . proceedings against the appellant under the Khyber 

Pakhtunkhwa Government Servants (Efficiency & Discipline) 

Rules, 2011 within a period of 90 days from the receipt of copy of

the judgment. It was also observed in the said judgment that in
I

case the respondents failed to conduct and conclude de-novo
I

proceedings within the stipulated period, then the appellant shall
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be deemed to have been reinstated in service. On conclusion of 

the de-novo inquiry, major penalty of removal from service was 

imposed upon the appellant vide impugned order dated 

10.04.2^018 passed by the competent Authority. The 

departnyiental appeal of the appellant remained un-responded, 

hence the instant service appeal.

Notices were issued to the respondents, who submitted 

their comments, wherein they refuted the assertions made by the 

appellant in his appeal.

2.

Learned counsel for the appellant has contended that the 

appellant was not at all associated in the de-novo inquiry 

proceedings and no opportunity of self defense was provided to 

him; that as de-novo inquiry proceedings were not concluded 

within the period provided by this Tribunal in its judgment dated 

12.09.2017, therefore, the impugned order of removal of the 

appellant is having no legal sanctity as the appellant stood 

reinstated on expiry of the period provided for de-novo 

inquiry; that it has been established during the inquiry, that the 

appellant had applied for two years leave and his application was 

also forwarded to the competent Authority but the same was 

neither accepted nor rejected; that as the appellant was under 

the inhpression that his leave application has been 

allowed, therefore, his absence from duty could not in any way

be considered as willful absence; that the de-novo inquiry
i

proceedings are nullity in the eye of law for the reason that the 

same Were not completed within the period ordered by this 

Tribunal. Reliance was placed on 2017 PLC (C.S) Note 20, 2007 

SCMR §34, 2015. SCMR 795, 2009 PLC (C.S) 161, 2003 SCMR 

1126, 2009 SCMR 339, 2008 SCMR 1369, 2009 SCMR 412 and 

judgment dated 29.07.2017 passed by this Tribunal in Service 

Appeal No. 831/2012 titled "Zulfiqar Ali Shah Versus DIG of 

Police Region-III at Saidu Sharif Swat and another".

3.

oh the other hand, learned Assistant Advocate General for 

the respondents has contended that the appellant had remained 

absent from duty without any sanctioned leave or permission of 

the competent Authority; that the appellant had though

4.
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submitted an application for two years leave, however he 

proceeded abroad without waiting for the decision on his 

application; that the de-novo inquiry proceedings were conducted 

by fulfilling all legal and codal formalities and as the charge of 

willful absence from duty stood proved against the appellant in a 

proper inquiry, therefore, he has rightly been removed from 

service. '

We have heard the arguments of learned counsel for the 

parties and have perused the record.

5.

A perusal of the record would show that the appellant was 

initially removed from service vide order dated 26.07.2012, 

however his service appeal was allowed by this Tribunal vide 

judgment dated 12.09.2017 with the observations re-produced as 

below:-

6.

As a consequence of the above discussion, the 
apbeai is accepted, however the department is 
directed to initiate and conclude the proceedings 
against the appellant under the Khyber Pakhtunkhwa 
Government Servants (Efficiency & Discipline) Rules, 
2011 within a period of 90 days from the date of 
receipt of this judgment. The question of back 
benefits shall be subject to outcome of de-novo 
proceedings. In case the respondents failed to 
conduct and conclude de-novo proceeding within the 
stipulated period, then the appellant shall be deemed 
to have been reinstated in service. Parties are left to 
bear their own costs. File be consigned to the record 
room."

"6

It is evident from the perusal of the record that stipulated 

period of 90 days as provided to the department for concluding of 

the inquiry proceedings has not been honored as the impugned 

order has been passed by the competent Authority on 

10.04.2018. This Tribunal in its judgment dated 12.09.2017 had 

categorically observed that in case of failure of the respondents 

to conduct and conclude the de-novo inquiry proceedings within 

the stipulated period, then the appellant shall be deemed to have 

. been reinstated in service. No justifiable reason has been put 

forward by the respondents for not honoring the time frame 

provided by this Tribunal for completion of the de-novo inquiry 

proceedings, therefore, the de-novo proceedings had become

7.
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nullity in the eye of law and no legal sanctity could be attached to

it.

8. While going through the judgment dated 12.09.2017 

passed by this Tribunal, we have observed that the proceedings 

conducted against the appellant in the previous inquiry were
I

declared to have not been conducted within the spirit of Khyber 

Pakhtuhkhwa Government Servants (Efficiency & Discipline)
I

Rules, 2011. Similarly, the inquiry officer has categorically 

observe'd in the de-novo inquiry proceedings that the required 

codal formalities were' not fulfilled by the office of DEO (Male) 

Mardanj It is thus an admitted fact that the removal order of the 

appellant was passed without fulfilling of the formalities as 

prescribed in Rule-09 of Khyber Pakhtunkhwa Government 

Servants (Efficiency & Discipline) Rules, 2011. The fact of 

submission of an application by the appellant for two years leave 

has also been established during the de-novo inquiry 

proceedings, which supports the contention of learned counsel for 

the appellant that the appellant was under the impression that 

his application for leave was allowed by the competent Authority.

In view of the above discussion, the appeal in hand is 

allowed by setting-aside the impugned order and the appellant is 

reinstated in service. The absence period with effect from 

15.11.2011 till 14.11.2013 shall be treated as leave without pay, 

while the intervening period with effect from 15.11.2013 till 

reinstatement of the appellant shall be treated as on duty with all 

back benefits. Parties are left to bear their own costs. File be 

consigned to the record room.

9.

ANNOUNCED
15.09.2022

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)

(MIAN MUHAMMAD) 
MEMBER (EXECUTIVE)



Service Appeal No. 1297/2019

4 \ Learned counsel for the appellant present. Mr. Muhammad 

Jameel, Litigation Officer alongwith Mr. Muhammad Riaz Khan 

Fjaindakhel, . Assistant Advocate General for the respondents 

fDresent. Arguments heard and record perused.

Vide our detailed judgment of today, separately placed on 

file, the appeal in hand is allowed by setting-aside the
I
impugned order and the appellant is reinstated in service. The 

absence period with effect from 15.11.2011 till 14.11.2013 shall 

be treated as leave without pay, while the intervening period 

jWith effect from 15.11.2013 till reinstatement of the appellant 

shall be treated as on duty with all back benefits. Parties are 

jleft to bear their own costs. File be consigned to the record
I

room.

ORDER
15.09.2022

ANNOUNCED
15.09.2022/

V 7

f
(Mian Muhammao) 

Member (Executive)
(Salah“Ud-Din) 

Member (Judicial)
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Due to retirement of the Worthy Chairman the 

Tribunal is defunct, therefore, case is adjourned to 

07.06.2022.for the same as before.

15.02.2022

Appellant alongwith clerk of his counsel present. Mr. 

Muhammad Adeel Butt, Additional Advocate General for the 

respondents present.
I Clerk of learned counsel for the appellant requested for 

adjournment on the ground that learned counsel for the 

appellant is not available today due to strike of lawyers. 

Adjourned. To come up for arguments on 13.07.2022 before the 

D.B.

07.06.2022

7^
(Saiah-ud-Din) 

Member (J)
(Fareeha Paul) 

Member (E)

lV’ July, 2022 Appellant present in person. Mr. Kabirullah Khattak, Addl. 

AG for the respondents present.

Appellant seeks adjournment as his learned counsel is not in 

attendance. Last chance is given to the appellant to ensure the 

present of his learned counsel and arguments, failing which the 

sill be decided on the basis of record before the Tribunal 

without the arguments. To come up for arguments on 15.09.2022 

before the D.B.

case

V.
(Kalim Arshad Khan) 

Chairman
(Fareeha Paul) 

Member(E)



09.11.2020 Junior. to counsel for the appellant present. Mr. 

Kabirullah Khattak, Additional Advocate General for 

respondents present. .

The Bar is observing general strike, therefore, the 

matter is adjourned to 19.01.2021 for hearing befeethaD.B.

(Mian Muhamm 
Member (E)

19.01.2021 Appellant in person and Addl. AG for the respondents
present.

Former requests for adjournment as his learned 

counsel is not in attendance today due to some private 

engagement. A^urned to 22.04.2021 for hearing before 

the D.B. / A

(Mian Muhammad) 
Member(E)

Chairman

22.04.2021 Due to demise of the Worthy Chairman, the Tribunal is 

non-functional, therefore, case is adjourned to 

16.08.2021 for the same as before.

y^^^ader

16.08.2021 Since 16.08.2021 has been declared as Public holiday on 

account of Moharram, therefore, case is adjourned to 

^ / IX /2021 for the same as before.

Reader
>r
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- L Due to C0VID19, the case is adjourned to 

<9? 7^7/2020 for the same as before.
.2020

Reader

Due to COVID19, the case is adjourned to 01.09.2020 for 

the same as before.
07.07.2020

Appellant is present in person. Mr. Muhammad Jan, 

Deputy District Attorney for the respondents is also present. 

According to the appellant his counsel is not available today 

and seeks adjournment. Formal request for adjournment.

01.09.2020

■ rejoinder andAdjourned to 09.11.2020. File to come up for 

re D.B.arguments

-I'.
(Muhammad JariTal Kh^ 

Member (Judicial)
(Mian Muhammaa) 
Member (Executive)



m'-..
25.02.2020 Appellant in person present. Mr. Kabirullah Khattak 

learned Additional AG alongwith Mr. Sajid ADO for the 

respondents present.

Representative of the respondent department submitted 

written reply/comments which is placed on file, copy of the 

same is handed over to the learned Additional AG. 

Adjourned. To come up for rejoinder if any and arguments on
I

: 09.04.2020 before S.B.

->

(Hussain Shah) 
Member

4

N

\

s

v'.
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Counsel for the appellant present.27.11.2019

I It is the argument of learned counsel that the impugned 

order dated 10.04.2018 was passed against the appellant without 

his reinstatement into service and the appellant was not 

associated with the denovo departmental proceedings before 

passing of the order. So much so, that the appellant was not even 

in the knowledge of passing of the impugned order which came to 

limelight on 19.06.2019 during hearing of execution petition No. 

253/2017, submitted by the appellant. In that regard learned
, I

counsel referred to the order of this Tribunal dated 19.06.2019 in 

the afore-said execution petition.

* ;

In view of the record and arguments of learned counsel, 

the appeal in hand is admitted to regular hearing but subject to 

exceptions regarding delay in submission of departmental appeal. 

The appellant is directed to deposit security and process fee 

within 10 days. Thereafter, notices be issued to the respondents
I

for submission of written reply/comments on 20.01.2020 before 

' iS.B.

Chairman

20.01.2020 Appellant present in person and Addl. AG for the 

respondents present.

Learned AAG requests for time to contact the 

respondents and furnish reply/comments on the next date 

of hearing. Adjourned to 25.02.2020 on which date the 

requisite reply/comments shall positively be furnished.

Y'
Chairm^ ‘



Form- A

FORM OF ORDER SHEET
Court of

1297/2019Case No.-

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

321

The appeal of Mr. Muhammad Qayum presented today by Uzma
08/10/20191-

Syed Advocate may be entered in the Institution Register and put up to 

the Worthy Chairman for proper order please. 0

REGISTRAR

This case is entrusted to S. Bench for prelirhinary hearing to be
2-

put up there on

i

CHAIRMAN



fv:'" ;

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

APPEAL NO. /2019

v/sMUHAMMAD QAYUM EDUCATION DEPTT:
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iMemo of appeal 1- 3.1
Order 4.2 A
Service appeal 5- 7.3 B
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APPELLANT
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THROUGH:
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RFFORF THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

KJiybcs- Palchtukbwa 
Service TribunfsJ

/2019APPEAL NO. mir>iary No-

Muhammad Qayum, Ex-Chowkidar, 
GPS Bakhshali, District Mardan.

APPELLANT

VERSUS

The Secretary (E&SE) Department, Khyber Pakhtunkhwa, 
Peshawar.

2- The, Director (E&SE) Department, Khyber Pakhtunkhwa, 
Peshawar.

3- The District Education Officer, District Mardan.

1-

RESPONDENTS

THE KHYBERAPPEAL UNDER SECTION-4 OF
PAKHTUNKHWA SERVICE TRIBUNAL ACT. 1974 AGAINST
THE IMPUGNED ORDER DATED
COMMUNICATED TO THE APPELLANT ON 19.06.2019
WHEREBY MAJOR PENALTY OF REMOVAL FROM
SERVICE HAS BEEN IMPOSED ON THE APPELLANT IN
UTTER VIOLATION OF LAW AND RULES AND AGAINST
NO ACTTON TAKEN ON THE DEPARTMENTAL APPEAL

10.04.2018

OF THE APPELLANT

PRAYER:
That on acceptance of this appeal the impugned dated 10.04.2018 
may yery kindly be set aside and the appellant may very kindly 
be reinstated into service with all back benefits. Any other 
remedy which this august Tribunal deems fit that may also be

(2^^ awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

1- That appellant was the employee of the respondent Department and
Chowkidar at GPS Bakhshali, District Mardan quitewas serving as 

efficiently and upto the entire satisfaction of his superiors.

2- That during service the appellant submitted an application for leave 
due to the reason of some domestic problems but no reply was 
received from the quarter concerned. That the appellant was time and 
again approached the concerned quarter but the authorities kept 
on the so many requests of the appellant and finally the appellant 
absented himself from duty.

3- That after resolving the aforementioned problems the appellant 
approached the concerned quarter for re-joining of-his duty but

- 'N.

mum
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instead of taking arrival of the appellant respondent Department 
handed over removal order dated 26.07.2012. Copy of the order is 
attached as annexure A.

4- That feeling aggrieved the appellant preferred Departmental appeal 
followed by service appeal No.670/2014 before this august Tribunal 
which' was allowed vide judgment dated 12.09.2017 with the 
directions to the respondents to conduct de-novo inquiry in the matter 
within; the period of ninety days and if the respondents fail to conduct 
and conclude de-novo proceedings within the stipulated period, then 
the appellant shall be deemed to have been re-instated into service. 
Copies of the service appeal & judgment is attached as 
annexure B&C.

5- That the appellant has got attested copy of the judgment dated 
12.09.2017 submitted before the respondents but the respondents 
were willing to implement the same and finally the appellant filed 
execution petition No.253/2017 and during the proceedings the 
respondent Department submitted the impugned order dated 
10.4.2018 before this august Tribunal on 19.06.2019. Copies of the 
order sheet and impugned order are. .. attached as 
annexure D&E.

6- That appellant feeling aggrieved from the impugned order dated 
10.04.2018 communicated to the appellant on 19.06.2019 preferred 
Departmental appeal but no reply has been received so far. Hence the 
appellant having no other remedy filed the instant service appeal 
before this august Tribunal on the following grounds amongst the 
others, i Copy of the Departmental appeal is attached as 
annexure F.

GROUNDS;

That ithe impugned order dated 10.04.2018 communicated to the 
appellant on 19.06.2019 is against the law, facts, norms of natural 
justice and materials on the record hence not tenable and liable to 
be set aside.

A-

That ' the appellant has not been treated by the respondent 
Department in accordance with law and rules on the subject noted 
above and as such the respondents have violated Article-4 & 25 of 
the Constitution of Islamic Republic of Pakistan 1973.

B-

That the impugned order dated 10.04.2018 has not been issued by 
the respondents in accordance with law and Rules.

C-

That no charge sheet and statement of allegations has been served 
on the appellant before issuance the impugned order dated 
10.0412018.

D-
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That ho chance of personal hearing/defense has been given to the 

appellant while issuing the impugned order dated 10.04.2018.
I

That the respondents are badly failed to conduct de-novo 
proceedings within the stipulated period of ninety days as per 
directions of this august Tribunal, hence the impugned order dated 
10J04.2018 is not tenable in the eye of law and is liable to be set

I

aside.
I

That as per directions of this august Tribunal the appellant is fully 
entitle for re-instatement into service with all back benefits.

That the appellant seeks permission to advance other grounds and 

proofs at the time of hearing.

It is therefore, most humbly prayed that the appeal of the 

appellant may be accepted as prayed for.

E-

F-

G-

H-

Dated: 01-10-2019

APPELLANT

MUHAMMAD QAYUM

THROUGH:
UZMA SYED,

ADVOCATE,
HIGH COURT, PESHAWAR
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BEFORE THE SERVICE TRIBUNAL PESHAWAR
/

r)

If

Mr. Muhammad Qayum s/o Ziarat Muhammad (Ex-Chowkidar GPS 

Mardan) r/o Mohallah Gharib Abad, Village Khair Abad, Tehsil and District Mardan._.

(Appellant)

/ STAppeal No. /2014

VERSUS
i

1. The Executive District Officer (Elementary and Secondary) Education 

Department, Mardan.

2. The Principal Government Primary School, Bakhshali, Mardan. 

y3. The District Education Officer (Male), Mardan.

4. The Director (Elementary and Secondary) Education Department, KPK, 
Peshawar.

5. The Secretary Education, KPK, Peshawar.
}

9

(Respondents)

APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT. 1974.
AGAINST THE ORDER OF THE EDO (E&St/RESPONDENT

NOl__VIDE ENDST NO.10594-96/PF BATEb 26-07-2017..
TERMINATING THE SERVICE OF APPE.T .T .ANT

S

FACTS;
1. That the Appellant 

Order No,*^"
W by EDO, Schools and Lit; vide 

posted at GGHSS Rustam, District .
. ..ex^

aht was tenninated by EDO (E&S)/Respondent No. I 

^^-07-2012 on the alleged ground of being “Absent from Duty”.
(V ^-tached as Annexure “B”).

3. Tha/^eved there.jfrom, the Appellant represented there against

1-.
\

\
on 12-03-2014

which representation was rejected vide Order dated 27-03-2014, hence this

appeal. (Copies are attached as Annexure “C” and “D”).

impugned order is unjustified, illegal, against principles of natural justice 

and liable to be set aside on the following amongst other grounds:
;

w

J



(DGROUNDS:

That no doubt thatI. representation was preferred after the period of 30-

as to

i
days, but the same is decided on fact without objection

I Limitation, hence, delay stands cohdoned.

That m the year 2011 mother of the Appellant fell seriously ill and was ' 

taken to Karachi due to her b id health condition and 

there. The Appellant had to

11.

was hospitalized 

proper care, 

are attached

I- remain with her for her 
(Copies of medical certificates and ticket of Karachi
as Annexure “E” to “J”).

That while leaving for Karachi the Appellant moved 

grant of leave to the Respondent No. 1

111.
an application for

10-11-2011, but the rejection 
thereof was not conveyed to the Appellant, he considered the same to 

have been accepted. (Copy is attached as Annexure “K”).

That absence of Appellant

on

IV.
not willful and deliberate, but on thewas

sole grounds as mentioned above.

That the Appellant has 

allegations are incorrect and false.

That advertisement through p
the show cause notice. (Copy is attached as Annexure “ 

That the Appellant is condemned unheard and i 

chance of defense, throughout.
viii. That the Appellant is jobless after the impugned order.

That the Appellant'seeks leave of this. Honorable Tribunal 
further grounds also.

V.
never been to Saudi Arabia and the said

VI.
does not fulfill the requirements of 

L”).

IS not provided any

ress

vii.

IX.
to claim

It is, therefore, prayed that acceptance of this Appeal, the impugned 
order may be set-aside and the Appellant may be re-instated in service with back 

service benefits and cost of this Appeal may also be awarded.

on

Dated: 24-04-2014

Appellant:

(Muhammad Qayum)

Through:
-

Syed Muhammad Imran Advocate
&

, ^
Muhammad Asbfaq Advocate
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL

Appeal No. 670/2014
I

24.04.2014Date of Institution ...

12.09.2017Date of Decision

Muhammad Qayum son of Ziarat Muhammad (Ex-Chowkidar, GPS Bakhshali, 
Mardan) R/O Moh. Gharib Abad, Village Khair Abad, Mardan. ... (Appellant)

VERSUS

... (Respondents)1. The Executive District Officer (E&SE), Mardan 
and 4 others.

MST. UZMA SYED, 
Advocate For appellant.

MR. MUHAMMAD JAN, 
IDeputy District Attorney. For respondents.

CHAIRMAN
MEMBER

MR. NIAZ MUHAMMAD KHAN, 
MR. GULZEBKHAN,

JUDGMENT

NIAZ MUIHAMMAD KHAN. CHAIRMAN.- Arguments of the learned

counsel for the parties heard and record perused.

FACTS1';

The appellant was removed from service vide order dated 26.07.2012 from 

a retrospective date i.e. l^J_L201J^against which the appellant filed a departmental 

appeal on 12.3.2014 which was rejected on 27.3.2014 and thereafter the present

2.

appeal was filed on 24.04.2014.

ARGUMENTS

The learned counsel for the appellant argued that the authority initiated the 

proceedings and passed the impugned order under the repealed Ordinance i 'i.e.



2
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' ♦
Pakhtunkhwa Removal from Service (Special Powers) Ordinance, 2000.

That in view of judgment reported in NLR-2006-Services-51, the whole proceedings

are void ab-initio. She also argued that the order has been given retrospective effect

and in view of the judgment reported as 20D7-PLD-Supreme Court-52, no

retrospectivity can be given to an executive order. That no limitation runs against

the appellant as the order is void being passed under the repealed law.

On the other hand, the learned Deputy District Attorney argued that mere4.
tl

citing of a wrong law does not vitiate the proceedings and in this regard he relied 

upon a judgment reported as 2010-SCMR-354. He further argued that the 

departmental appeal was time barred and the present appeal is therefore also time 

barred and limitation would run in the present case as the impugned order is not a 

void order and merely citing of a wrong law does not make the order even illegal.

He further relied upon 2016-PTD-296.

CONCLUSION.

This is a settled position of law that mere citing of a wrong law would not 

make an order illegal provided that the spirit of the relevant law is followed by the 

authority. We are to see as to whether the spirit of the relevant law in vogue i.e.

5.

Khyber Pakhtunkhwa Government Servants (E&D) Rules, 2011 has been fulfilled in
^^^___I-U<_iin^nfn»«i~ni ~»|V'• >111 I'• "nil 1 11 • • -11 Pill - r nr-ir'irrr'~^°“~'‘°**^-^

the impugned order. While going through the impugned order we see that the
.JM III ■

competent authority had appointed an enquiry committee to scrutinize the conduct 

of the appellant. The competent authority had also issued a show cause notice at the 

home address of the appellant. Coming to the E&D Rules, 2011 the procedure 

not to appoint an enquiry committee nor the competent authority was to issue show 

notice. According to Rule 9 of the said rules, the competent authority was to 

simple notice through registered acknowledgement on the home address of

was

cause

issue a

the appellant, directing him to resume duty within 15 days of the issue of swd^’^ 

notice. But the competent authority instead issued a show cause notice to the 

appellant and also appointed an enquiry committee and then issued advertisement in
d.C(^
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tw^newspapers. All this shows that the spirit of E&D Rules, 2011 is not fulfilled 
‘/

/and this is not an issue of mere citing of wrong law but the proceedings cannot be

held to be undertaken under the Khyber Pakhtunkhwa Government Servants (E&D)

Rules, 2011. If this is the case then the judgment relied upon by the learned Deputy 

District Attorney of the august Supreme Court of Pakistan of 2010 is not attracted to 

the present case. Similarly another judgment relied upon by him of 2015 regarding 

void order does also not favour the department because when the whole proceedings 

held to be initiated not under the E&D Rules, 2011 then the authority acted 

without jurisdiction and coram non judice. In such situation, the order becomes void 

and no limitation shall run against the appellant.

were

As a consequence of the above discussion, the appeal is accepted, however, 

the department is directed to initiate and conclude the proceedings against the 

appellant under the Khyber Pakhtunkhwa Government Servants (E&D) Rules, 2011 

within a period of ninety days from the date of receipt of this judgment. The 

question of back benefits shall be subject to outcome of denovo proceedings. In case 

the respondents fail to conduct and conclude denovo proceedings within the 

stipulated period, then the appellant shall be^de^ed Jo have been reinstated in 

service. Parties are left to bear their own costs. File be consigned to the record room.

6.

I

>•M^U-IHAMMA^HAN)
CHAIRMAN

(NI|
. >

MEMBER
5®V5

ANNOUNCED

12.09.2017
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BEFORE THE ICHYBER PAKHTUNKHW/^^^i 
SERVICE TRIBUNAL, PESHAWAR.

K 1 V ■;

, Execution Petition No.
■ In Service Appeal No.670/2014

/2017
f

2-2

Vluhammad Qayum S/o Ziaral Muhammad, Ex. Chowkidar, 
GPS Bakhshali, Mardan, R/o Moh, Gharib Abad, Village. 
Khair Abad,Mardan....

PETITIONER

VERSUS

The Executive District Officer (E&SE) (Male), Mardan.

Tlie Dii'ector, Education (E&SE), Department, Government of 
Khyber Paklitunkhwa, Peshawar.

2.

The District Education Off cer (M) Mardan. 
Tko- &ck>o»Ca,u t'<i-p“t‘- , Pc::sKa*vj«^^

S' ' Tki- pvtwu*-

j.

M' /

RESPONDENTS0

£)(ECUTI0N petition for directing the respondhnt.s to ■ 
IMPLEMENT THE lUDGMENT DATED: 12.09.2017 OF THIS

HONORABLE TRIBUNAT, IN LETTER AND SPIRIT.

RESPECTFULLY SHEWEf'FI:

1. That the applicant/appellant fled Service Appeal No.670/2014 i.. 
tnrc august Tribunal .against the order dated 26.07.2012 and

' 27.03.2014.

in
CerfmeV '-.a hr

V

...
ly^ia.ab That the said appeal was fnally heard on 12.09.2017 and the 

Honorable Tribunal was kind enough to accept the appeal, and.the 
impugned orders were set aside with the direction to the competent 
authority initiate and conclude the proceedings against the 
appellant undei' the Khyber PakhtunkJiwa Government Seiwant 
E&D Rules, 201.1 within period of 90 days. The issue of back

W8X

•2
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1^’ 19.06.2019 Counsel for the petitioner and Mr. Sajid. AD#,(Lifi.gati9n) 

alongwith Mr. Kabirullah Khattak, Additional 

respondents present.

Record reveals that the petitioner was removeRR^^Sfrf^ 

service and he challenged the same through service appeal the

seivice appeal oi' the petitioner was partially accepted and the 

respondent-department was directed to initiate and conclude the

proceedings against the petitioner under the Khyber Pakhtunkhwa 

Government Servants (Efficiency Sc Disciplinary) Rules, 2011 

within a period of 90 days ^from the date of receipt of the 

judgment. The question of back benefits shall be subject of de- 

novo proceeding. In case the respondents failed to conduct and 

conclude the de-novo proceeding within stipulated period then the 

appellant,shail be deemed to have been reinstated in service vide 

judgment dated 12.09.2017. Today, representative of the 

department furnished relevant copy of inquiry report-including the 

order of removal from service of the petitioner by the competent 

authority vide order dated 10.04.2018. Learned Additional AG 

stated that the order of removal from service of the petitioner was 

already placed on record by the department vide order sheet dated 

.03.07.2018. However, learned counsel for the petitioner stated at 

the bar that the petitioner came to know about the removal order- 

today. Learned counsel for the petitioner further contended that , 

the de-novo proceeding including the removal order was not 

completed within stipulated period as per judgmenf of this 

Tribunal, therefore, the removal order of the petitioner is 

ineffective upon the-right of the petitioner. Learned counsel for 

the petitioner requested for adjournment. Adjourned to

25.07.2019 for further proceedings before S.B.

//’i

(Muhammad Amin Khan Kundi)

C. ,

Member
- • • ••

copy)
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OFFICE OF THE DISTRICT EDUCATION OFFICER {MALE) MARnaN

OFFICE OkPFR
N xT

WHEREAS, Mr. Muhammad Qayum s/o Ziarat Muhammad, Sx-Chowkidar GPS Bakhshali Mardan r/o
Gharib Abad Village Khairabad Mardan remained iV(7//u/ absent from duty with effect fromlS-11^2011 till 
the date and through reliable sources you are reported to be abroad without any sanction of
leave/permission of the Competent Authority.

AND WHEREAS, a departmental Inquiry constituted against you to find out the facts and figures.
And WHEREAS, you did not appear before the inquiry committee and failed to produce any defense in your 

support, and therefore the inquiry committee recommendedyou for removal from service.

And WHEREAS, a show cause notice was issued on your home address vide letter No. 3836-38 dated 27-

was

03-2012 through Muhammad Naeem PST.

And WHEREAS, a show cause notice was published in 02 daily newspapers, which you did not respond.

. . ^ND WHEREAS You have submitted an application for one month time on 12-06-2012 but you did not

attend this office upto 21-07-2012.

AND WHEREAS the competent authority being satisfied that the charges against you ore proved, ordered 
your removal from service w.e.f 15-11-2011.

AND WHERAS, in the compliance of judgment of Honorable Khyberpakhtunkhwa 
Peshawar announced on 19-02-2017 in appeal No.670/2014 the responded department conducted De- 
novo inquiry.

AND WHEREAS, You Mr. Muhammad Qayum s/o Ziarat Muhammad, Ex-Chowkidar GPS 
Mardan remained willful absent from duty w.e.f 15-11-2011, the charges againt you are proved.

AND WEHEREAS, You Mr. Muhammad Qayum s/d Ziarat Muhammad found guilty of habitual absenting 

yourself from duties without prior approval of leave under rules-3(d) of the khyberPakhtunkhwa 
servants E&D rules 2011.

.7

IService Tribunal

A V Bakhshali

Govt

in exercise of the power conferred under khyberPakhtunkhwa Govt servants E&D rules 2011 (4b-iii), 

the undersigned being Competent Authority is pleased to impose the major penalty of 

Servics, upon You, Mr. Muhammad Qayum Ex-Chowkidar GPS Bakhshali with immediate effect.

Now

Removal from

S

(Ijaz All Khan) 
District Education Officer 

(Male) Mardan

■^o j S
P-- L/.Endst No. /P/F Dated: /2018

copy forwarded for informationanSw^smfd^on to the:-

1. Director E&SE Education KPK, Peshawar.
2. DAO Mardan
3. SDEO(M) Mardan with the remarks to made entry in his service book. /I

4. Mr. Muhammad Qayum s/o Ziarat Muhammad, Ex-Chowkidar GPS BakhshaliJR/o Gharib Adad
Khairabad.(Registry) If

t
Diswct Education leer 

(Male) Mardan ^

\

^
f A. A \
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No:l 1297/2019

Mohammad Qayum, Ex Chowkidar,GPS Bakhshali, Tehsil and District Mardan 

i ...................................Petitioner

Versus

The Secretary (E&SE) Department ICPK,Peshawar & Others Respondent

INDEX

S.NO DESCRIPTION 
OF DOCUMENTS

ANNEXURE PAGES

1. Para wise comments along with affidavit
01 04

2. Letters A&B 05 06j

3 inquiry Report C 07 16
4 Removal Order D 17

Respondent

•f

District Education Officer 
(Male) Mard

f
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL 

'i PESHAWAR

Service Appeal No: 1297/2019

Mohammad Qayyum, Ex Chowkidar,GPS Bakhshali, Tehsil and District Mardan 

! ...................................Petitioner

Versus

The Secretary (E&SE) Department KPK, Peshawar & Others 

Para Wise Comments on Behalf of Respondents

Respondent

Respectfully Sheweth,

PRELIMINARY OBJECTIONS:

1. That the ai^pellant has got no cause of action as well as locus standi to file the instant 
Service appeal.

2. That the instant appeal is badly time barred.

3. That the appellant has not come to this Honorable Tribunal with clean hands.
4. That the apjiellant is estopped by his own conduct.

5. That the appellant has concealed the material facts from this Honorable Tribunal, hence 

the appeal is liable to be dismissed.

6. That the appellant has been treated as per law & rules.

7. The serviee appeal No 670/2014, has deeided on dated 12-09-2017, with the direction to 

Conduct de-novo inquiry.

8. That the respondent compliance the judgment of this honorable Service Tribunal and has 

condueted De-novo inquiry.

9. That the respondent has issued a letter dated 15-02-2018, explanation regarding delay in 

the De-novo inquiry in the service appeal No 670/2014, and the Inquiry Officer requested 

kindly be giyen more time for re-gather/collect conelusive Evidence.

(Copies of Letters are as Annexure A <& B)

10. That as per the inquiry report:

That' the Head Teacher of the appellant, staled that Mohammad Qayyum 

appellant was a careless Govt Servant, he never perform his duty well. One day, 

he submitted application and the next day, he has flown to Saudi Arabia.

That during the inquiry, the Head teacher stated that the relative of Muhammad 

Qayyum told him that the appellant has gone to Saudi Arabia.

That |the respondent has founded the appellant is at fault. As per rule the 

appellant had to wait till the leave was sanctioned.

11.

111.



That the appellant was required to apply for Ex Pakistan Leave. The appellant to 

justify his absence produced fake documents, showing that his mother 

hospitalized w.e.f 03-04-2012 to 28-06-2012, whereas, he was in Saudi Arabia 

during this period. (Copy of inquiry Report is as Annexure C)

11. That the respondent fulfill all codal formalities as well as conducted De-novo inquiry and 

the appellant has removed from Service on 10-04-2018.

(Copy of Removal Order as Annexure D)

IV.

was

FACT:
1. Para No 1 is correct to the extent of the employee of the respondent Department and the 

remaining para is incorrect, the appellant was not serving quite efficiently and was not 
upto the entire satisfaction of his superiors, hence needs no comments.

2. Para No 2 is incorrect baseless against facts, as per rule the appellant had to wait till the 
leave was sanctioned. The appellant has submitted an application and the next day, he has 
flown to Saudi Arabia. The appellant was required to apply for Ex Pakistan Leave, but the 
appellant to justify his absence produced fake documents, showing that his mother 
hospitalized w.e.f 03-04-2012 to 28-06-2012,whereas, he was in Saudi Arabia during this 
period, hence denied.

was

(Copy of inquiry Report is as Annexure C) 
3. Para No 3 pertains to record, hence needs no comments.

4. Para No 4 pertains to record, hence needs no comments.

5. Para No 5 pertains to record, hence needs no comments.
I

6. Para No 6 needs no comments. However detail reply of the grounds is as under:

GROUNDS:
A. Para A is incorrect baseless against fact & law as the respondents acted in accordance 

with law, hence denied.

B. Para B is incorrect, baseless against facts, as the appellant has been treated in accordance 

with law arid rules, and the respondents have not violated Article -4 & 25 of the 

Constitution of Islamic Republic of Pakistan 1973, hence denied.

C. Para C is incorrect, baseless, against facts, as the answering respondent being responsible 

government officer acted in accordance with law, and issued the removal Order 

according to law and rules, hence denied.

D. Para D is incorrect, baseless, against facts, as the respondent fulfill all codal formalities 

as well as conducted De-novo inquiry and then the appellant has removed from Service 

on 10-04-2018,hence denied.

(Copy of Removal Order as Annexure D)
E. Para E is incorrect, baseless, against facts, as the respondents acted in accordance with 

law and rules, hence denied.
F. Para F is incorrect, baseless, against facts, as the respondent compliance the judgment of 

this honorable Service Tribunal, and has conducted De-novo inquiry, later on 
respondent has issued a letter dated 15-02-2018, explanation regarding delay in the De- 
novo inquiry in the service appeal No 670/2014, and the Inquiry Officer requested kindly

the



be given more time for re-gather/collect conclusive Evidence and the Order dated 1004- 
2018 is tenable in the eye of law and is liable tb be maintained, hence denied.

(Copies of Letters are as Annexure A & B)
G. Para G is incorrect, thoroughly explained supra in the preliminary objections as the 

appellant is not entitled for re-instatement as well as all back benefits, hence denied.

H. That the respondent seeks permission to raise additional grounds at the time of 
arguments, j

It is therefore humbly prayed that in the light of above facts, the appeal may please be 

dismissed with cost.

Respondents No 1 & 3

Dimlo^
L) Department DistricTEducation Officer 

(Male) MardanKPK, Peshawar

Secretary& SE)^epartment 
KPK, Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL 

; PESHAWAR
Service Appeal No: 1297/2019

Mohammad Qayum, Ex Chowkidar,GPS Bakhshali, Tehsil and District Mardan 

I ...................................Petitioner

Versus

The Secretary (E&SE) Department KPK,Peshawar & Others Respondent

AFFIDAVIT

I, Mr Sajid Khan Litigation Officer Education Department Mardan do hereby solemnly affirm
I

and declare that the contents of Para Wise Comments submitted by respondents No 1 & 3 

true to the best of my knowledge and belief and nothing has been concealed from this Honorable

are

Court.

16101-6005318-5
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/<v /:m)1^,• No. • / Diilcd

(>.
'I'hc principal, 
CHSS No 1, 
Mardan.

I

!

Snbjcel: Kxplanation reiiardintJ delay in dc novo cnLiiiiry, in sc*rvicc
appeal No 67()/2(U4 dated 12-09-2017 wiliiiii the slinulalcd
period.

! am dircclctl lo reicr Unhc.suhjijijl ciuai iihow Ihiil ytni have heeii 

noiTiinaled for t)c novi^ cnqiiiry in ihc case of Muluiirmiuii ()iiyyiini 

Ifx-chowkidar (IPS linkhshnli Mardan. by I his ofiicc liiil your rcporl Is slid 

awailcd.

In ihis coinK’cli(Mi you arc tiircclcd lo explain lhal whv did nol 

suhinil your inquiry rcporl up lo dale.

/
[ Dislrid'1'.dt ci.m 

/ (Male) Mardan.

\
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GOVT: SHAHEED ADNAN ARSHAD 
. . HIGHER SECONDARY SCHOOL NO.1

MARDAN.

6s O /2018.Dated o \No.

To

The District Education Officer 
(Male) Mardan.

Subject: - ENQUIRY REPORT

Enquiry Officer; - FARMANULLAH KHAN.
Principal GSAAHSS No, 1 Mardan.

Place of Enquiry: - GPS Bakhshali.

Procedure: - INTERVIEW + RECORD EXAMINATION+QUESTIONARE

Proceeding:-
In compliance with the directives of the DEO (M) Mardan under Endst: 

No.SOOO-A dated 21-09-2017 the undersigned visited GPS Balchshali on 04-10-
2017.. ■ —---------- ^ ------ ------------------- ---------------------------------^---------
The head teacher Mr. Abdul Wadood was present in the school. Mr. ^
Muhammad Qayum Ex-Chowkidar was also directed to appear before the ' 
inquiry officer at GPS Baklishali. J

The head teacher was asked to produce the record, of leave case/personal file 
i,r,o Mr,Muhammad Qayum but he said that he needs time to locate the file 
because he was not in charge of the school at the time when Mr. Muhammad 
Qayum-applied for the leave. Repeated contact were made (Telephonic) with the 
head teacher but he failed to provide the relevant record. After about a month’s ( 
time Mr. Abdul Wadood told the undersigned that the record of leave case in j 
respect of Mr. Muhammad Qayum, Admission with drawl register and some ! 
other record of the school is missing. ^

t

During the visit of . GPS Bakhshali the undersigned had summoned Mr. 
Muhammad Qayum. He told the undersigned that along with other domestic 
problems he had to look after his seriously sick mother for which he was in need 
of leave for long. For this reason he applied for leave w,e,f 15-11-2011 to 14-11- 

^2013. When asked that had he left the duty, place aft^'^tKF'leavFwas^ sanctioned.
He replied in negative saying that he had no time to wait for the leave to be



.....................1,1,'........
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sanctioned. He produced a copy of the application subraittedH^or leave(Sce 
Annuxar—A) accompanied by the copies of documents showing that his mother 
had been hospitalized in Jinnah Post Graduate Medical Center Karachi w,e,f 03- 
04-2012 to 28-06-2012(See annuxaer—B).

Soon after the visit of GPS Baldishalr the undersigned went to office of the 
SDEO primary Mardan to examine the relevant record.' But the SDEO Mr. 
Abdul Haleem told the undersigned that he cannot produce the required record 
immediately because he took over charge as SDEO on 11-11-2016. .

The undersigned kept searching for the record to examine whether the codal 
formalities had been fulfilled by the DEO office to remove Mr. Muhammad 
Qayum from service or not. In this connection the undersigned had a telephonic 
conversation with Mr.Farhad Bacha the then ADO cifclc_GujriU(M^cIan)^de 

^ admitted .that Mr. MuhamStl"Oavtrm"h‘ad“^blnittTd^an'lipplicatio^f6r leave 
7 recominend^“'a^d^^forwarded b3ri'^rrKhaista‘'GurtK^then head teacher GpS 

BakhShalir^During’thTconv^sati^ hT'disclos^d*tiiat MrTMuIfamma^ Qayum 
had gone abroad immediately after submitting the application for long leave.

r •'

S
y

In pursuit of the relevant record the undersigned had a meeting with 
Mr.Kliaista Gul the then heail teacher GPS Baldishali. He was served with n

was aquestionnaire. He told the ur dersigned that Mr. Muhammad Qayum 
careless Govt; servant he neve - performed his duty well. One day he submitted 
the application and the nexn day. he flown to Saudi Arabia (The reply of 
Questionnaire is annexed as—C).He told the undersigned that the matter was
brought into the notice of DDQ-
Responding to which the DDO directed Mr. Muhammad. Qayum to attend the
o/o
DDO in person with original GNIC vide letter No.3469/C-IV leave file dated 08- 
12-2011(See annexure-D). But’by then Mr. Muhammad Qayum had flown to 
Saudi Arabia.

In light of the conversation with Mr. Farhad Bacha the then ADO circle Gujrat 
Mardan and Mr.Kliaista Gul. head, teacher GPS Baldishali the undersigned 
made a contact with the deputy director FIA Immigration Airport Peshawar to 
confirm that Mr. Muhammad Qayum had actually been to Saudi Arabia. The 
documents received from deputy director FIA revealed that Mr. Muhammad 
Qayum had been to Saudi Arabia w,e,f 19-01-2011 to 09-01-2014(See Annexure- 
E).
The question of verification of the office record still remained un answered. The 
matter was brought into the notice of the DEO (M) Mardan. He strictly directed 
the SDEO primary to provide the record to the inquiry officer. The long awaited 
copy of the file of the leave case in respect of Mr. Muhammad Qayum was 
provided to the undersigned on 26-02-2018.

ii



'O'- ■#r
*s^

. ..P:0 /
.-i;

g
According to the file provided -by SDEO Priman^ Iwfdan Mr. Muhammad 
Qayum Ex-Chowlcidar submitted an application, for leave with effect from 15- 
11-2011 to 14-11-2013 on 10-ll-2011.He needed leave due to his domestic

recommended and forwarded by the headproblems. The application was 
teacher to the ADO circle Gujrat. The same was forwarded ,by ADO circle 
Gujrat to SDEO Primary Mardan.

FINDINGS.
On 08-12-2011. The SDEO Primary directed Mr. Muhammad Qayum through 
head teacher GPS Bakhshali to attend the office of SDEO in person with his
orimnal CNIC vide letter N0.3469/C-IV leave file dated 08-12-2012.

" '■ ........................................... .....

On 02-06-2012 Mr. Bahadar Khan Marwat the then DEO (M) Mardan through i 
AD Regional Information office published show cause notice in News P^per daily / 
Mashriq and Express asking Mr. Muhammad Qayum to appear before the DtU ^ 
and give solid reason for his absence.

1 •?;

M :

!

On 26-07-2012 the DEO (M) Mardan issued removal order of Mr. Muhammad 
n«vnrn^{tli7)ut following the due process of sendingJExp,Iana^^jh^v^,c^c,
^ *' v\j-Jiil"iiii,..jtiiu|i!i ............................................
charge sheet upon his home address.j ■

was madeThere is no other document .in the file showing that correspondence 
withMr.Muhammad Qayum whfch means that the record is inconclusive about 
fulfilling the codal formalities. T1 e undersigned also found, that Mr. Muhammad 
Qayum is at fault. As per rule h: had to wait till the leave was sanctioned (Sec

not supposed to leave the station without
peten^ authority (See Annexure-G).

Annexure—F-). Beyond that he 
prior permission of the

vas
com

Since he was going abroad therefore he was required to apply for Ex-Pakistan 
leave along with an affidavit that he would not indulge m any activity/wo

at ffnancial benefits. To justify his absence he produced fake documen s 
was hospitalized w,e,r03-04-2012 to 28-06-2012 whereaimed

showing that his mother 
as he was in Saudi Arabia during-this period.

T?Trrnr4ivrENDATI0N. Cliowkidar

w,c,115-11-2011 to

However the record shows that codal formalities 
of the DEO (M) Mardan It is therefore recommended 

ght into existence only after fulfilling all the codal formalities.
.............

have not been fulfilled by the 
that Uie removal may be j

office
brou:

PHhefiraT^
Govt: Shaheed Adnan Arshad 
Higher Secondary School No.l 

Mardan.



: . OFFICE OFTHE DEPUTY DIRECTOR 
FEDERAL INVESTIGATION AGENCY 

IMMIGRATION AIRPORT PESHAWaR 
PH: 091-9213372

/2018Dated: 2.No. FIAyii7imigration/2018^^/j^

To,
The Principal
Govt; Shaheed Adnan'Arshad 

Higher Secondary School No, 1 
Mardan.

traveling history in respect of MR. MUHAMMaD QAVljM 
, CHOWKIDAR.

*
Subject;

olTice letter No. 50 dated r9-02--2'01.8 on the subject i.ioi.cc.iPlease refer to your

above.

Enclosed please find herewith Travel History In .the name o.f Mohamiuad Oayum 

holder of CNIC No-lblOl-lUAMSd-l , provided by . .Assisuini

necessary action.
s/o Mr. Zairaqt Mohammad 
Director IBMS Peshawar Aiiport for kind-'periisal and funher

End: ( As. above)
deputy / fi a

IMMIGRATION BKIA PESHAWAR

9 .
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IBMS TRAVEL HISTORY REPORT
Name! MUHAMMAD QAYUM 

■ Pather/Husband Name ZIARAT MUHAMMAD 
1610111803861Personal Nuniber

Birth Date . 
Nationality

05.OCT.75 :
PK

la-NOV-ll SV709 ■ departing
09-JAN-14 - QR6O0, arriving

Jinnah International Airport Karachi 
Peshawar International Airport

BE4153861
Be4lS3&61
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NOTIFICATIONS..L.*28 ir

? . If has also been decided, that the Provincial Governments 
( will continue to exercise the powers to grant leave including 
; leave c.v-Pakistan, upto UO -days to the officers of All 

Unified Cadre working ‘hem. Applications for lea
I excess of 120 days shall be referred to the Establishment D

3.

supersedes Establishment Division's ■ O.M. No.
1979 and No. 7/27/79-C.I, dated 15-4-1980.

the notice of all

This
7/9/79_C.I, dated 4-6-

4.
i

The above instructions; may be brought to 
concerned for compliance.

5..

10/22/83-R.2. dated 18-n-1985'..][Atithority. - Estab, Division's O..M. No.

Bar against leaving place of duty without
waiting for sanction of leave

It has been observed that .the civil servants-applying for grant 
. of leave leave their offices/places of duty without waiting fo

actual sanction .of the leave applied for.
/Divisions is invited to F.R. 67 wherein it is 
leave cannot be claimed as of right. Thus 
should no.t be anticipated as grant of leave. It 

' brought home to the-civil servants the centre
: Miniitries/'Divisions that if they'apply or grant ‘"V
: must wait for sanction of leave and should not eave

their duty before the leave applied for f ^t
competent authority. Non-compliance of these mstructio s g , 
wa^r^ant action on amount of mis-conduct under the relevant rules.

ij

.L 1

B'the n
3

M. No. 10/22/S3-R. 2, dated 12-8-1985-]- Estt. Division's O[Authority.

\
for Encashment of L.P.R.

D.vi.iOR's Q.M, No.
7-I9S4 (Ai^exore). / is stated that m .ase / during the

' including/Extra-ordinary leave Without pay is taken dun g

i Option
'5j

9 ■
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i nFFirF DF THE DISTRICT EDUCATION OFFICER (MALE) MARDAN
5

• ^
/: . nFP/cf okpf/?

a
Muhommod, Ex-Chowkidar GPS Bakhshah Mardan r/o

WHEREAS, Mr. Muhammad Qayum 5/0 Ziarat 
i Gharib Abad Village Khairabad Mardan remained willful absent from duty with effect from 15-11 2011 till 

the dote and through reliable sdurces you are reported to be abroad without any sanction of

leave/permission of the Competent Authority.
AND whereas: a departmental inquiry was constituted against you to find out the facts and figures

fd failed to produce any defense in yourAnd WHEREAS, you did not appear before the inquiry committee

support, and therefore the inquiry committee recommended you for removal from service.

And WHEREAS, a show cause notice'was issued on your home address vide letter No. 3836-38 dated 27-

03-2012 through Muhammad Naeem PSf.

And WHEREAS, a show cause notice was p
/^ND WHEREAS You have submitted qti. application for one month time on

■•1 ■ • : 'attend this office upto 21-07-2012. ■

AND WHEREAS the competent authority being satisfied that the charges against you 

your removal from service w.e.f 15-11-2011.

WHERAS, in the compliance of. judgment
Peshawar annourrced on 19-02-2017 in appeal Nc.670/2014 the responded department conducted

an

!

ubiished in 02 daily newspapers, which you did not respond.

n 12-06-2012 but you did not

are proved, ordered

of Honorable Khyberpakhtunkhwa Service Tribunal
AND

De-

novo inquiry.
■Muhommod Qoyum s/o Ziarat Muhammad, Ex-Chowkidar GPS Bakhshah

AND WHEREAS, You Mr.
Mardan remained willful absent from duty w.e.f 15-11-2011. the charges againt you are prayed.

s/6 Ziarat Mudommod found guilty of habitual absenting 
under rule5-3(d) of the khyberPokhtunkhwa

AND WEHEREAS, You Mr. Muhammad Qayum

duties without prior, approval of leave
i Govt

yourself from 
servants E&D rules 2011.

:ferred-under khyberPakhtunkhwo Govt servants E&D rules 2011 (^b-m), 

the undersigned being Campetent Autharity Is pleased to impase the majar penalty of Rgmoyal from 

Service upon You, Mr. Muhammad Qayum Ex-Chowkidar GPS Bakhshah

Now in exercise of the power con

with immediate effect.

(Ijaz Ali Khan) 
District Education Officer 

(Male) Mardan

o
/2018/P/F Dated

copy forwarded for information and necessary action to the:- 

Director E&SE Education KPK, Peshawar.

; Endst No.

1.
it 2. DAO Mardan . . ■ u u /

3 SDEO(M) Mardan with the remarks to made entry in his service oo . ^ j
4. Mr. Muhammad Qayum s/o Ziarat Muhammad, Ex-Chowkidar GPS Bot/ishoi 

Khairabad.(Registry)

R/o Gharib Aoad
\

V
* ^
\ \

District Education 
(Male) Mardan

\icer

•y
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^BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL

/ Appeal No. 831/2012 \

Date of Institution ... 11.07.2012

29.08.2017Date of Decision

Zulfiqar Ali Shah Ex-H.C of Police, Chitral son of Sarfaraz Shah, R/0 Kuju,
(Appellant)Tehsil and District, Chitral.

VERSUS

(Respondents)1. The D.I.G of Police, Region-Ill at Saidu Sharif, Swat, 
and another.

tJ
MST. UZMA SYED 
Advocate For appellant.j

MR. MUHAMMAD ADEEL BUTT,, 
Addl. Advocate General

5 For respondents.

CHAIRMAN
MEMBER

MR. NIAZ MUHAMMAD KHAN, 
MR. AHMkoHASSAN

JUDGMENT

Arguments of theNIAZ NfUIHAMMAD KHAN. CHATRMAN.-

leamed counsel for the parties heard and record perused.

FACTS

The appellant impugned his dismissal order dated 25.4.2012, against 

which he filed a departmental appeal on 06.05.2012 which was not responded to 

iid hence the present appeal before this Tribunal on 11.07.2012. The

initiated and concluded under the

2.\

proceedings against the appellant were 

Khyber Pakhtunkhwa Removal from Service (Special Powers) Ordinance, 2000.
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•r. 2- 'V.r

. The appellant was charged mainly on the ground of registration of a criminal 

case against him which ended in his conviction. After serving the conviction, 

the appellant approached this Tribunal in the first round and this Tribunal videi :
i .

judgment dated 07.07.2009 reinstated the appellant in service with the direction
I

to the department to conduct and conclude the enquiry within a period of two 

months after affording opportunity of defence and fulfilling the elements of due
i

process. The department initiated disciplinary proceedings on 27.01.2010 which 

culminated into impugned order dated 25.4.2012. The department undertook 3

different enquiries against the appellant. The first two enquiries had

recommended exoneration of the appellant but final enquiry report

recommended imposition of major penalty upon/him.

ARGUMENTS

The learned counsel for the appellant argued that since the criminal case 

did not involve the charge of corruption or moral turpitude, this Tribunal in its

3

judgment dated 07.07.2009 ordered the department to follow the procedure

given in Section-3-A(2)(b) of the said Ordinance. That the department without 
' ;

following the elements of due process, conducted three enquiries. The first two

enquiries went in favour of the appellant whereas the third enquiry was

conducted in order to punish the appellant. That the whole proceedings of the 

department show that the department was bent upon imposition of penalty on

the appellant. That no reasons much less the plausible have been shown by the 

competent authority for his disagreement with the first two enquiries. That no 

charge sheet and statement of allegations were issued to the appellant on any of

the occasions. That no right of defence was afforded to the appellant nor right of

cross-examination was given to him. That the department concluded the enquiry
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after aknost three ye^ in violation of the order of this Trit|unal and in tjiis 

respect the learned , cpunsel for the appellant relied upon a judgment reported as
I

2017-PLC(C.S) Note-20. The learned counsel for the appellant also relied upon
i

i another judgment reported as 2004-SCMIR-316 in order to highlight on the 

successive enquiries; conducted without assigning any valid reason cannot be
5:

'made basis for the imposition of penalty to the delinquent.
I

On the other hand, the leanied Addl. Advocate General argued that the4,

appellant was convicted by a court of law’ for a considerable period of 7 years

R.I and this conviction was maintained by the august Supreme Court of

Pakistan. That the department under the directions of this Tribunal has

conducted the enquiry in accordance with letter and spirit of the Ordinance,

2000. That there was no occasion to enter into proof of factual controversy as

the whole case is based on the judgment of a court of law. That it would be

highly embarrassing for the department to continue with a servant who had

undergone material conviction.
^'i i'' ■

t,

CONCLUSION.

The non honoring of the time period of two months in conclusion of 

enquiry is fatal to the outcome of the departmental proceedings in the light of 

the judgment pressed into service by the learned counsel for the appellanL^e 

conduct of the successive enquiries by the department without any plausible

• 5.-'

re^on is an added factor which marked the validity of the enquiry proceedings

and specially when no reason has been shown b}' the authority. If the arguments

of the learned AAG are taken into consideration that the department was only to

conclude on the basis of judgment of the court of law then it was very easy for

I
<< ■

AV-
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the department to have concluded the same within a period of two months. But 

the department violated the time period just to get a report against the appellant.

In view of the above discussion, this appeal is accepted and the appellant 

is reinstated in service. The intervening period be converted into kind of the

6.

leave due. Parties are left to bear their own costs. File be consigned to the record

room.

)KHAN)(NIAZ
:hairman

(AHMAD HASSAN) 
MEMBERk; .;

-i

ANNOUNCED

29.08.2017

i
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