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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR

whid

- Service Appeal No. 11471/2620 :

. 01.10.2020
. 13.07.2021

‘Date of Institution

Date of Decision

Mrs. Noor Ul Huda, Ex-Lady Health Worker, R/O House No. 760,
* Mohalla Qalander Abad, Wazir Bagh Road, Tehsn'and District
- .Peshawar.
.:. (Appellant)

VERSUS |
The. Secretary Health, Government of Khyber Pakhtunkhwa Civil

Secretariat, Peshawar and five others.
~ (Respondents)

- ———

SYED NOMAN ALI BUKHARI L
Advocate . --- For appellant.

MR. NASEER-UD-DIN SHAH,

Assistant Advocate General

MR. SALAH-UD-DIN
MS. ROZINA REHMAN

m—= For respondents.

MEMBER (JUDICIAL)

--- MEMBER (JUDICIAL)

JUDGMENT

SALAH-UD-DIN, MEMBER:-

appeal, the appellant has invoked jurisdiction of this Tribunal

Through the instant service

with the prayer copied as below:- : |

. "That on acceptance of this appeal, ‘the order

: dated 08.09.2020 may be set-aside: and the

. ‘ respondents may be directed to count the

) : _ contractual/temporary period of service of the

appellant towards her retirement/pensionary

benefits under Rule 2.3 of. the West Pakistan Civil

Services Pension Rules, 1963 and in light of the

august Peshawar High Court Larger Bench

judgments dated 22.06.2017 passed in W.P No.

3394-P/2016 and W.P No. 2246-9/2016 and any

other remedy, which this august Tribunal deems

fit and appropriate may also ber awarded in
favour of the appellant.

2. Precise facts formlng the background of the mstant service

appeal are that, the appellant was appomted. as Lady Health




2.

Worker (LHW) on contract basis vide order dated 31.10.1997
with effect from 01.11.1997. On promulgation of Khyber
Pakhtunkhwa Regulation of Lady Health Workers Programme and
employees (Regularization and Standardization) Act 2014, the
services of the appellant alongwith other were regularized vide
office order dated 19.09.2014 with effect frém 15¢ July
2012, however on attaining the age of superannuation on
19.02.20219, the appellant was retired from service vide
Notification bearing No. 3372-79/DHO.DPIU dated 15.04.2019

~ without granting her grafuity/pensionary benefits. The appeliant

approached august Peshawar High Court through Writ Petition
No. 4546-P/2019 for considering her contractual pferiod towards
her pensionary benefits. Vide judgment dated 02.10.2019, the
said Writ Petition of the appellant was transmitted to the
concerned Secretary to Government of Khyber Pakhtunkhwa to
treat it as departmental appeal and to decide the same strictly in
accordance with Civil Servants Pension Rules, 1963. The
departmental appeal of the appellant was rejected by Provincial
Coordinator Lady Health Worker Programme  Khyber
Pakhtunkhwa vide order dated 08.09.2020, hence the instant

service appeal.

3. Notices were issued to the respondents, who submitted
their comments, wherein they refuted the assertions made by
the appellant in her appeal.

4, Learned counsel for the appellant has ar:gued that the
appellant was though initially appointed as Lady Health Worker
on contract basis vide order dated 31.10.1997 with effect from
01.11.1997, however her services were later on r?gularized vide
office order dated 19.09.2014 with effect from 1% July
2012, therefore, in view of rule 2.3 of West: Pakistan Civil
Services Pension Rules, 1963, the period of contract service shall
be counted for the purpose of pensionary benefits; that the
appellant has rendered about - 21 years
service, therefore, depriving her of pensionary benefits is not
only against the fundamental rights of the appell,lant guaranteed
under the Constitution but is also violation of rule 2.3 of the
West Pakistan Civil Services Pension Rules, 1963; that same

nature issue was raised before the Larger Bench of august
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Peshawar High Court in Writ petitions No. 3394-P/2016 and
2246-P/2016, in which the august Peshawar High Court vide
judgments dated 22.06.2017 laid down the dictum that the
service rendered on fixed pay/contract basis is countéble
towards pension fixation and retirement benefits; that the appeal
of the appellant was sent by august Peshawar High Court to
concerned Secretary for decision but the same was decided by
Provincial Coordinator Lady Health Worker Programme Khyber
Pakhtunkhwa, who was not competent to decide the
departmental appeal of the appellant, therefore, the impugned
order is corum-non-judice and is liable to be set-aside on this
score alone; that in view of Notification dated 22.05.2019 issued
by the Government of Khyber Pakhtunkhwa Finance Department
(Regulation Wing), the fixed pay/contract period of service of the
appellant was required to have been counted towards pensionary

benefits.

5. = On the other hand, learned Assistant Advocate General for
the respondents, has contended that the appellant was initially
appointed as Lady Health Worker in the year 1997 on fixed
pay/contract basis and her services were regularized vide office
order dated 19.09.2014 with effect from 01.07.2012; that the
appellant stood retired from service on 19.02.20219 and és
such, she had performed duties as regular Lady Health Worker
only for a period of about 07 years, 01 month and 18 days, while
pensionary benefits could be granted to a civil servant, in case of
completion of ten years or more regular service; that the
appellant was having less than ten vyears regular
service, therefore, she is not entitled to grant of any pensionary
benefits; that the contractual period of service of an employee
could not be legally counted in his regular service, therefore, the

appeal filed by the appellant is liable to be dismissed.

6. We have heard the arguments of learned counsel for the

parties and have perused the record.

7. Keeping in view the respective arguments of both the
sides, a perusal of the record would show that the appellant was
initially appointed as Lady Health Worker on contract basis vide

appointment order dated 31.10.1997 with effect from
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01.11.1997, howevern;f{t:)e"r' brron.wdhlg;ati‘on of Khyber Pakhtunkhwa
Regulation of Lady Health Workers Prqgramme and employees
(Regularization and Standardization) Act 2014, thé services of
the appellant were regularized with effect from 1ISt July 2012.
Vide Notification dated 15.04.2019 issued by District Health
Officer Peshawar, the appellant stood retired from, service with
effect from 19.02.2019 without granting her any pensionary
benefits. Now the question, requiring determination is as to
whether the contract period of service of the appellant could be
counted for granting her pensionary benefits or not? Rules 2.2
and 2.3 of the West Pakistan Civil Services Pension Rules, 1963,

deal with the issue in question, which are reproducéd as below:-

" 2.2 Beginning of Service- Subject to any
special rules the service of Government servant
begins to qualify for pension when he takes over
charge of the post of which he is first appointed.

Rule 2.3 Temporary and officiating serlvice .
Temporary and officiating service shall count for
pension as indicated below:-

(i) Government servants borne on te!mporary

' establishment who have rendered more than five

years continuous temporary service for the
purpose of pension or gratuity; and

(ii) Temporary and officiating service followed by
confirmation shall also count for pension or
gratuity”.

8. A bare perusal of the above mentioned rules make it clear -
that when a government servant is regularized, his total length
of service is to be computed from the date he joined the
service, whether temporary or otherwise. In this view of the
matter, the length of service of the appellant sHaII be counted
from the date of her initial appointment i.e 01.11.1997 for the
purpose of pension and gratuity. Wisdom in this respect also
derived from the judgment dated 22.06.2017 passed by august .
Peshawar High Court, Peshawar in Writ Petition No. 3394-P/2016

titled “Amir Zeb Versus District Account Officer Ndwshera etc.”

9. August Supreme Court of Pakistan in its judgment reportéd
as 2015 PLC (C.S) 296 titled “Secretary to Government of
Punjab, Finance Department Versus M. Ismail Tayer and 269
others, has graciously held that the bensionary benefits is not a

bounty or ex-gratia payment but a righi‘g acquired in
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consideration of past service. Such right to pension. is conferred
by law and cannot be arbitrarily abridged or reduc!ed except in
accordance with such law as it is the vested right and legitimate
expectation of retired civil servant. :

10. Consequent upon the above discussion, the éppeak in hand
is allowed and the respondents are directed to grarﬁt pensionary
benefits to the appellant by processing and finalizing her pension
case within a period of three months of receipt oﬁ copy of this
judgment. Parties are left to bear their own c:osts. File be

consigned to the record room.

ANNOUNCED
13.07.2021

(SATAH-UD-DIN)
MEMBER (JUDICIAL)

/

- |
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Service Appeal No. 11471/2020

ORDER
13.07.2022

Syed Noman Ali Buk:h‘éri, Advocaté, for the appellant
present. Mr. Naseer-ud-Din Shah, Assistalf'\t Advocate General
for the respondents present. Arguments heard and record
perused. . |

Vide our detailed judgment of today, iseparately placed on
file, the appeal in hand is allowed and the respondents afe
directed to grant pensionary benefits to the appellant by
processing and finalizing her pension casie within a period of
three months of receipt of copy of this judg{!ment.' AParties'rare left

to bear their own costs. File be consigned ‘to the record room.

ANNOUNCED : i

13.07.2022 .

_________—-—4
: (Salah-Ud-Din)
: Member (Judicial)
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08.11.2021 Clerk of counsel fof t'he:ap-pe'llant present. Mr. 'Muharnmad' S

Rasheed, Deputy District Attorney for the respondents present., N

Clerk of counsel for the appellant stated that learned . -
counsel for the appellant is unable to attend the Tribunal today
due to strike of Lawyers. AdJourned To come up for arguments
before the D.B. on 10. 02 2022
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- (ATIQ-UR-REHMAN WAZIR) ‘ ‘.(SALAH-UD-DIN)A
MEMBER (EXECUTIVE) ~ MEMBER (JUDICIAL)
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06.06.2022 Appellant in person present Mr, Muhammad Adeel Butt,

Addltlonal Advocate General for the respondents present
Appellant requested for adjournment on the ground that
his counsel is not available today due to strike of lawyers.

Adjourned. To come up for arguments on 13.07. 2022 before the

D.B. & -
(Fareeha Paul) | (Salah-ud-Din) ..
Member (E) . Member (J)



::::::
.....

i ~‘1

1147172020
'21.06.2021 Junior to counsel for the appellant and Mr. Kabirullah

Khattak, Addl. AG alongwith Farman Shah, Junior Clerk for
respondent No. 3 present and submitted reply/comments.
ety > g L Rest of the respondents have not submitted
‘ ,jp reply/comments. Learned AAG seeks time to contact the
erem R e (ents have respondents. He is required to contact the respondents for
Ak \oiy. o\be_g«’r: ~he submission of reply/comments in office within 10 days,
~Lapie 'ﬁ ghplese.r positively. If the written reply/comments are not
:ﬂ-—
e ' submitted within the stipulated time, the office shall submit
the file with a report of non-compliance. File to come up for
arguments on 08.11.2021 before the D.B.

AAAAA

G ERY

-P.5

b 05‘.07;2021 ~ Learned Addl: A.G be reminded about the omission

and for submission of Reply/comments within extended

% ‘ time of 10 days.

Chairman




02.02.2021

yrren30.04.2021 before S.B.

30.04.2021

Counsel for the appellant present. - © -+ ™ ‘

Contended that the appellant had put in about 15 yeérs service
on contract basis as Lady Health Worker. She got retired in the
year 2019 after serving for another seven years upon her
regulanzatlon She was, however, denled pensuon benefi ts through
memo. dated 08.09. 2020 impugned in the appeal.

Learned counsel a_Iso referred to provisions contained in

/Regularizatidn of Lady Health Worker Programme and Employees

- R j
Yyrs - c
Ve oy -

(Regularization and Standardization) Act, 2014, and arcjue‘d that
although a ‘cut'& off date i.e. 01.07.2012 was provided therein, an
employee covered under the Act was made entitled to such pension
and retirement beneﬁts as.may be determined.by Goverhment. In
the context, he relied on Rule 2.3 of West Pékistan' Civii-ServiceS
Pension Rules 1963 and contended that in view the'reof?‘ and also
2019 PLC (C.S) 1065, the appellant was entitled for the édding up
of period served on contract basis in her length of service for the
purpose of pension.

“In view of arguments of learned counsel and available record,
instant éppeal is admitted to regular hearing subject to all just
exceptions.  Appellant is required to deposit security and process
fee within 10 days. Thereafter, notices be issued to the
r'esp‘ondents for submission of written reply/comn%'ents on

Chairman

Due to demise of the Worthy Chalrman the

Trlbunal is defunct, therefore, case is adjourned to

21.06.2021 for the same as before, | .
Réader
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Form- A

- FORM OF ORDER SHEET

Cdurt of

Case No.-

// 1/{7! /2020

S.No. -

_| Order or other proceedings with signature of judge

Date of order
: proceedings l
1 2 - 3
1 01/10/2020 The appeal of Mst. Noor Ul Huda presented today by Mr.
‘ ' Muhammad Asif Yousafzai Advocate may be tered in the Institution
ARegiste‘r and put'up to the Worthy Chairman for prdper order please.
| REGI_S:ﬁGfﬁM{ |
7. This case is entrusted to S. Bench for preliminary hearing to be put
' up there on l /) ore.
5, . ' -|
\
- CHAIRMAN
16.11.2020 Due to third day of mourning the demise of .

- today. The matter is, therefore, adjourned to 052.02.20;‘21'

Honourable Chief Justice, Peshawar High Court, the

- members of the Bar are not appearing before the courts

before S.B.

Chairmah
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR. '

‘-Service Appeal No. “ [/17 J ‘ /2020

Mirs. Noor UL Fluda, I A e vy
Ex-Lady Health Worker, A ' o
R/O House no. 760, Mohalla Qalander Abad, Dinry N 1,.]'_____0 @__6 O

Wazir Bagh Road, Tehsil and District Peshawar. -] {]a Z% 2

" APPELLANT

VERSUS

1. The Secretary Health Governrnent of Khyber Pakhtunkhwa, Crvxl
Secretariat, Peshawar : _

2. The DlStrICt Health Ofﬁcer Judlclal Complex Khyber Road,
Peshawar. -

3. The Accountant General, Khyber Pékhfunkhwa,;Peshawar.

4, The District Accounts Ofﬁeer, Fort Road, PeshaWar.

N

The District Coordinator LHWs Program, Peshawar.

6. The Proyiricial Coordinator ~LHWs  Program, Khyber
Pakhtunkhwa, Peshawar. s

RESPONDENTS -

R I A R

APPEAL UNDER SECTION-4 OF THE KHYBER

PAKHTUNKHWA SERVICE. TRIBUNAL ACT,

- 1974 AGAINST THE ORDER DATED 08.09.2020
.~ WHEREIN THE DEPARTMENTAL APPEAL HAS
- BEEN REJECTED FOR NO GOOD GROUNDS.

.................
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. "PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL, THE
ORDER DATED 08.09.2020 MAY BE SET-ASIDE
AND THE RESPONDENTS MAY BE DIRECTED
TO COUNT THE CONTRACTUAL/TEMPORARY
PERIOD OF SERVICE OF THE APPELLANT
TOWARDS HER RETIREMENT/PENSIONARY
BENEFITS UNDER RULE 2.3 OF THE WEST
PAKISTAN CIVIL SERVICES PENSION RULES,
1963 AND IN THE LIGHT OF THE AUGUST
PESHAWAR HIGH COURT LARGER BENCH
JUDGEMENTS DATED 22.06.2017 PASSED IN
W.P. NO. 3394-P/2016 AND W.P. NO. 2246-P/2016
AND ANY OTHER REMEDY, WHICH THIS
AUGUST TRIBUNAL. _DEEMS FIT AND
APPROPRIATE THAT MAY ALSO BE
AWARDED IN FAVOUR OF THE APPELLANT.

RESPECTFULLY SHEWETH:
FACTS: |

1. That the appellant was appomted as Lady Health Worker (LHW) on
contract basis on 31.10.1997 w.e.f. 01.11.1997 in OD Rashid Ghari in
the respondent department. The appellant performed her duties with
full dedication and no complaint has been filed against her. (Copy of
appointment order dated 31.10.1997 is attached as Annexure -

“A”!

2. That vide order dated 19.09.2014 under the Khyber Pakhtunkhwa
Regulation of Lady Health Workers Program and Employees
(Regularization and Standardization) Act, 2014 the appellant along
with other LHWs got regularized w.e.f. 01.07.2012, (Copy of the
regularization order dated 19.09.2014 is attached as Annexure -

“B”).

3. That the appellant served the department with honesty from
01.11.1997 till her retirement on 19.02.2019, by rendering more than
two decades (20 years) of service. (Copy of notification mentioning
her retirement is attached as Annexure - “C”).

4. That the appellant previous rendered service on contract/temporary
basis was not counted towards her pension fixation/pensionary
benefits, which caused a huge financial, loss to the appellant and kept
her deprived from her right of proper fixation and grant of pension.




5. That the same issue was raised before the Honorable Peshawar High
Court Larger Bench in Writ Petition nos. 3394-P/2016 and 2246-
P/2016 which were decided on 22.06.2017. The august court has laid
the dictum that the service rendered on fixed pay/contract basis is
countable towards pension fixation and retirement benefits._ (Copies
of the judgments are attached as Annexures - “D” & “E”).

6. That the appellant approached the Honorable Peshawar High Court in
Writ Petition no. 4546-P/2019 for considering her contractual period
towards her pensionary benefits. The Peshawar High Court, Peshawar
vide judgment dated 02.10.2019 disposed of, by transmitted the same
to the concerned secretary of KP to be treated it as a departmental
appeal. (Copy of the W.P & judgment is attached as Annexure —F

A&G[

7. That the departmental appeal of the appellant was rejected by an
incompetent authority vide order dated 08.09.2020 for no good
grounds. The said order .communicated to the appellant through
endorsement. (Copy of the Impugned Order dated 08.09.2020 is
attached as Annexure - “H”)..

8. That now the appellant comes to this August Tribunal on the
following grounds amongst others: :

GROUNDS:

A. That not counting the previous service rendered by the appellant as
contract employee towards her pension fixation and pensionary
benefits and the impugned refusal of the respondents is agamst the
law, rules, norms of justice and material on record. -

B. That the appellant is éntitled to her claim under the West Pakistan
Civil Services Pension Rules, 1963 Rule 2.3.

C. That even under 370 & 371 CSR the appellant is entitled to her claim
and her previous service should have been counted towards her
pension fixation and retirement benefits. The same view was also
upheld by the August Supreme Court of Pakistan in"a judgment
reported as 2016 PLD(SC)-534.

D. That the appellant has not been dealt with according to law and rules
and has been deprived from her proper fixation of pension and
payment of pensionary benefits in an arbitrary and fanciful manner.

E. That the most recent judgment of the Honorable Peshawar High Court
passed in Writ Petition No. 3221-P/2013 also upheld by the Supreme
Court in C.A. No. 411/2020 on 23.09.2020. makes the appellant
entitled for her claim. :




F. That the appeal of the appellant was sent to Concerned Secretary for
decision by the Peshawar High court, Peshawar but the same was
decided by the incompetent authority so-the 1mpugned order is corum-
non-judice and liable to be set-aside on this score alone

' G. That the appellant seeks permission to advance others grounds and
proofs at the time of hearing.

It is, thereforé, most humbly prayed that the ‘appeal of the
appellant may be accepted as prayed for. :

N g_mﬂ\.

APPELLANT

Noor-Ul-Huda

' THROUGH: g Q"‘

(M.ASIF YOUSAFZAI) -
;Q) ADVOCATE SUPREME COURT

(S. NOMAN ALI BUKHARI) - (TAIMBA
- ADVOCATE HIGH COURT, ADVOCATE HIGH COURT,
(SHAHKAR KHAN YOUSAFZATI)

ADVOCATE PESHAWAR
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" Healtn Dc'pa'rtmcnt,Khybcr‘Phk'httinldnm LN
Lady Heain, Workers Program . S AN
ST e :Districtl’rogrammc Implementagion Unit, Peshayway, "

" No -’ DHQDPIy ‘ A S

: Datéd ]

Office of the District Healy; Officer Peshaway- - : S

) . . che Ol'del', . . ) CoL . "' e

T In'terms of Section 4(1) with 1 Proviso there under of (e Khyber Pakhtunkhwa Regulation’ ER

| R of Lady Health, Workerg Program angd Employees'(Regulatipn'apd staridardizatibn)‘Act 2014, [ -
| services of the. following Lady Heajt Workers Program €mployees of distﬁf:t.Peshawar

Khyber Pakhtynj gularized w.e £'|%

L of Service will pe govemed

July 2012, The;, ‘erms and conditions [ ..
under the Khyber p tunkh
“Workers Program and Emplo . i2ation an d Standard: ion)

y - Health N

Wa.Regulation'o{ Lady. o
; Act, 2014.and rylegf *-

Date of
appoiniment

{1606 3555 | CD Rashecd G Rk G hmmb%ﬁ:m B PR T
_Ted under Syp, Section (2) of 'the Section ibid, th'e.abpve‘_"; Clwl
«ployees are placed: as.the following Pay. scales aq Meritioned s
ignation, .- : ] . - R
Basic.Pa Scale

)
LR A

ro
. Ncharge CD Rashid Gari
All officialg Conem Staf

S 'Sd SR e
- District Heait; orige, P
. : o _ Peshawar. s
- No. 10.03.08 ppp T Dae 19092014 R
Copy forwardeq to:- ) : : )
| Accountant General Office Khyber Pal_dimnkh\va Peshawar. )
2 itector. Gengya Heaith Services Khyber Pakhtunkhwa Peshawar, -
3 Provineia) Coordinator LHws Pograpime Khyber Pakhtunkhg Peshawar .
. 4, PS to Sereta Health Govt of Khyber akhtunkhwg Peshaw, .
S. Istrict Coordinatiop, LHWS p 8ramme Khyher Pakp '
.6 SMomv .
7. .

Distriet Heal 0. Sy
L Pesha\”ar: T
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No,_ 22729 =20 /DHO.DPIU -

Y NOTIFICATION

NO.PAKvber P'lImi‘tm].'{h\\"I/BJH.S/ZGIA

351. In tezms of pzowsxon of The Khyber

PakhtunKhwa Regulation of Lady Health \'\"DII\CI‘S Px o"[am & LGplc;) ees (xeﬂumu?'l{lon &

standar d1./_at10n) Act, 2014 (Para (4) Sub-Para (4) & (5) if Ihe K 1y

Servants Revised Leave Rules 1981 and msﬁucmons

ber PakhtunkKiwwg Civil

there un_del issued from time to Time

-

sanction is hereby accorded to the grani of 338 days leavc encashment in I:eu of LPR in réspect

/0 Muhammad P'nvccv Bl’S 05 alrachcd lo CD Rashid
I —— S S S .
Gar u_)lsa et I—T ealth Officer Peshawar,

of Mr/iist. Nom ul Huda W

-

2.7 In terrnc of Section-13 of the Khyber pak htunKhwa: Civil Servants Act 1573, the ofiicial shail
stand retire from service on 19(0”[201 SAN on attaining the 2g€ of superarinuation, :

Sd/-onexxxonoons

District Health Officer

Peshawar _ _ e

A Copy is forwarded to the:- L ' ‘ B

Accountant General Khyber PakhtunKhwa Peshaway, : S P

Provinciul Coordinator LITWs Progrum Khyber P.d\hurm\hud Pestawar, - o IR
District Coordinator T 1w ¥s Program Pcshawa: . L . o Ll

LJt;ganon Officer DHO Office Peshawar, . : o : R B

Office Assistant. ’ R o
Establishment section to update the retired personna! list.

Account section . ' ST ‘:' o o Sl '
?,i:a :m}j. alth Officer ST X
/7 Peshawar _ T |

For information an n/action,

To B rue CODJ

ﬂQM%MN?
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‘ . IN THE PESHAWAR HIGH COURT,
L ® PESHAWAR

{Judicia) Department].

Writ Pefifion No.3394-P/2016

Date of hearing:- 22.06.2017
Petitioner(s):-

Respondent (s):-The District Acc

other Syed Qaisar Ali Sha

JUDGMENT

ROOH-UL-AMIN KHAN, J:- Through this Common

"judgment, we, propose to decide the following

TR s S

ST T e : £ jonal Petitions filed under Article 199 of the

'—-"
1
v
-
S

Q T T Fa “ion of Islamic Republic of Pakistan, '1973
' . . stitution), as identical questions of law and facts

sed therein &i‘nd the writ sought by the petitioners

g is also one¢ and the same.
I Writ Petition No.3394-P/2016'
(Amir Zeb Vs District Account Officers Nowshera
etc)
Writ Petition No.2867-P/2016

Mst. Akhtar Bibi Vs District Education Officer (M)
Kohat ectc).
3. Writ Petition No.3143-P/2014
. (Muhammad Shah Zaib etc Vs Gowvt of Khyber
Pakhiunkhwa through Chief Secretary and others)
y {4 Writ Petition No.2872-P/2014.
é Hakeem Khan through LRs Vs Govt of KPK
¢

through Sectary Elementary & Secondary
Education, Peshawar etc)

5. Writ Petition No.1339-P/2014
: {Mst. Rani Vs Sub-Division Education Officer ete).
. Writ Pctition No.55-’/2015

(Mst. Bibi Bilqees Vs Govt of KPK through
Sceretary Finance, Peshawar).
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.. Amir Zeb pelilioner in W.P. N0.3394-P/2016 is the
widower of Mst. Asiya Shafi (late). His grievance is that

on 28.02.2003, his wife was initially appointed as PTC on

contract basis and, later on, by virtue of Khyber

[

Iakhtunkhwa Civil Servants (Amendment) Act, 2005, her .

service was regularized.  On 31.07.2015, during her -

“service, she met her natural death, therefore, he being her

widower/LR applied- for payment of her all admissible

tetirement  benefits, in  pursuance whereof, loave

»,encashmcnl, GP fund and other admissible funds were paid

prescribed length of

“to him by the respondents, but his pension claim was .

refused by the respondents onﬁﬁ‘e.,ground of lack of

her regular service, excluding the
1
| A ,

period of her service on contract, hence, this petition.

3 Mst, Akhtar Bibi, the pelitioner in Writ Petition

No.2867-P/2016, is the widow of (Jate) Lal Din C!ass—IV

" employee. She has averred in hier writ petition that her late

husband was initially appointed as Chowkidar on

01.10.1995 on contract bakis, however, later on, his service

~was regularized vide Notification No.BO1-1-22/2007-08

/i

Jated 05.08.2008. On 15.05.2010, the deceased died
during his service, so she applied for her pension but the
same was refused to her on the ground that the regular

service of the deceased employee was less than the

_ prescribed length of-r'egular service, hence, this petition.




!
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4. .Muhammad Shah Zaib and Muhammad Afian

Alam are the LR$ of deceased Fakhar Alam. Their
: 1;ricv.ancc is that thAeir deceased father was appointed as
Ci‘;owkidar on 13.01.1998 in Mother Child Health Centre
Tank, who, later on, during his service.-was murdered, foai
4 whi-ch F]R'was rcgis’t'cred‘ against tha-acc;)sled. Petitioners
- - applied for retirement of the deceased. Vide notification
dated 3l.12:2A013, the deceased was retired from service on
account of his dezla.th w.e.f 21.10.2013. The. family pension
rlbf the deceased was prepared and processed, however, the_
-::ame was refused to the p?titioncrs, hence, this petition.
“5. - Petitioners in Writ Petition. No.2872-P/2014, .are -
the LRs of deceased Hakeem Khan Class-1V en{ployec,
. who died during perlldency of the -instant writ petition.
* “(3fievance of the petitioners is {hal their predecessor was
appointed as ’Cl}owll(idar on fixed pay in Education

‘Department on 24:0411993. Vide order dated 29.01.2008,
‘ 1

service of the decfascd alongwith his counterparts was
regularized by vir;qxe of Khyber Pakhtunkhwa bivil
Servants (Amendment) Act, 2013 w.e.f. 30.06.2001. On
' :vmaining the age c.af superannuation, the deceased got
retired on 31.12.2012, 56 petitioner applied>f0r grant of his
. \5// pension but tlhe same was refused, hence, this petition.
0 " 6. ‘ Mst.  Rani, pétitioner in  Writ Petition

No.1339-P/2014, is the widow of Syed Imtiaz Ali Shah

~(late) Class-IV employee. She has averred in her writ
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petmon that on IS 01, 1996 her late busband was appointed

s Chowkldar in the respondenis department on adhoc
basis/fixed pay, whose service was, Iatcr on, regularized on
30.07.2008. ‘During his service, the deceased mctj his
natural death on 15.01.2612, hence, the petitioner applied
for her penmonary benefits, but the same was refused on
- the ground -that though service of the -deceased was
rcgu[grizéd but without pension gratuity, hence, this -
petition,

1 Mst. Bibi Bilgees, pefitioner in Writ Petition
No.55-P/2015, is the widow of Saif ur Rehman deceased.
" Her gricvance 1s that her deceased husband was initially
“appointed as Chowkidar on 09.07.1995 in Public Health’
Deﬁartme‘nt Nowshera on contract basis, however, his
' :';erviqe was regularized on 01.07.2008. The deceased 'diea
'algriné “his service on 05.05.2012, so when petitioner
applied for his-pensiorary benefits, the same was refused
10 l;ier on the groundé that the deceased was lacking the
' prescribed l-cngth of.rcgular service, hence, this petition.

8. .l Respondents in the above writ petitions have filed L
: Alhcir‘ respéclive Para-wise ?:ommems, wherein they have
adinitted the fact that the pensions have been refused to the
petitionefs/LRs of the deceased 'employees because they
_.were lacking the prescribed length of th.eir regular service,
‘whereas period of adhoc or confract service cannot be

sounted towards regular service for the purpose of pension.

INER
’High Court

4w
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The learned Addl. A.G. also questioned the maintainability of

the \.Affril petitions on the ground 1hAat section 19 (2) of t'he-
Khyber Pakhtunkhwa Civil Servant Acts deal with right of
pension of deceased cflvil, sérvant, which squarely falls in
Chapter-11, pertaining to terms and conditions of service,
lhcrchre, jurisdiction of l:his "Court Aundcr Article 212 of the

(Constitution is barred.

2 Haviﬁg heard the arguments of lcémcd cc;unsei for -
the parti'es., record depicts that undisputedly the deceased
(-:mplbyees ».vcrc the Civil Servants and instant writ
pct.ilions have been filed by their LRs -qua their pensions.

‘Since thc.contro’versy pertains to p;nsion of the deceased
rmployees jwhich according to the contention of worthy

- L.aw Officer is one of the terms and conditions of a civil -
servant under seclior‘; 19 (2). of the Civil Servants Act,
1973, hence, before determining the eligibility of thé

-'dec_e;ased employees to the pension or otherwise, we,
».vould' like to ﬁrs:l meet the legal question qua

maimainability.ofthe! instant writ petitions on the ground

of lack. of jurisdicliorfw of this Court under Article 212 of

the Constitution, Tip answer the éuestion, it would be

o advg:x(ageous to have a look over the definition of “C‘i‘.ril
5/73ervant“ as conteﬁplated under section 2(b) of Khyber
& ' Pakhtunkhwa Civil Servants Acts, 1973 and section 2 (a)
. of Khyber Pakhtunkhwa Service Tribunal Act, 1974. For

the-sake of convenience and ready reference, definition




SN . . ‘ TR
! _ & o given in both the Statute are reproduced below one after

- | \ : . . . ‘ '-',hle other

“2(b) “civil scrvant™ means a person who is 8 member
. o ’ of a civil service of the Province, or who holds a civii
: o : post in connection with the affairs of the Province, -but
does ot include---
i) A person who is on dcputation to the Province from the
Federation of any other Province or other authority;
tii) A person who is employed on contract or on work charged
basis, or whe is paid from contingencics; or
11} A person who is a "‘worker” or “workman" as defincd in the
Faclories Act, 1934 (Act XXV ol 1934), or the Workman's
. -i ... ... Compensation Act, 1923 (Act VIl of 1923)".

#S.2(a) “Civil Servant” mcans a person who is or_has
beeg a_civil_servani within-the meaning of the Khyber
Pakhtunkhwa Civil Servamis  Act, 1973 (Khyber
Pakhtunkhwa Act No.X VIt of 1973), but does not include
a civil servant covered by the Khyber Pakhtunkhwa
Subordinate Judiciary Service Tribunal Act, 1991;])

.‘As per the definitions of a “civil servant” giv’en in the two
Statutes referred to agove, the petitioners neither holdiﬁg
any civil ﬁost in connection with the affairs of the Province
noy,have been rcmailned as civil servants, thus, do not fall

| within the definition olf“civil servant”,
10.  Though section 19(2)~ofthe Khyber Pakhtunkhwa
<"4.-('.'7ivil Servants Acfs, 1972, in the event of death of a civil.
ser;fant, whéther before or after retirement conferred a
right of pcnsidn on hiis/her family-who shall be entitled to
© receive s'ué,h pcnsion;or gratuity or both as prescribed by
Rules. it is also undc%niablc fact that pension and gratuity
. fall within the ambit of terms and conditions of a civil
‘/: / servant‘, but a legal question would arise as to whether the
legal heirs i.e. family of a deceased civil servant would be
c;)mpcfenf to agitate histher/their grievance regarding

. pension before the Service Tribunal, particularly, when
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“hefshe/they do not fall within the definition of Civil

_Servant. The Seﬁicc Tribunals have been constitute'd

ander Article 212 of the Constitution for dealing with the-

'gfiev'anc'es of civil servants and not for their legal heirs.

‘The '_queslion regarding filing appeal by the legél heirs of

deceased’s civil servant ‘and jurisdiction of Service

“'Tribunal, cropped up before the Hon’ble Supreme Court in

isase titléd, “Muhamméd Nawaz Special Secretary

_Cabinet Division through his Legal Heirs Vs Ministry

. of Finance Government of Pakistan through its

Secretary Islamabad™ (1991 SCMR 1192), which was

set at naught in the following words:-

“A ‘civil servant’ has been defined in section
2(b) of the Civil Servants Act, 1673, A right
of appeal under the Service Tribunals Act,
1973 has been given to a civil servanl
" aggrieved by any final-order whether original
or appellate made by 8 departmental authority
in respect of any of the terms and conditions
of his serve. Th]le appellants admittedly are the
legal heirs of the deceased civil servant and ~
" there being no provision in the service
Tribunals Act of 1973 to provide any remedy
to the successors-in-interest of a civil servant,
- the learned Trit'mnal, in our view, was correct
in holding thal the appeal before it stood
abated and the same is hereby maintained”.

- In case titled, “Rakhshinda Habib Vs Federation of Pakistan

and others” (2014 PLC (C.8) 247), one Habib ur Rehman
Dire;:tor General in Ministry, of Foreiﬁn Affairs, aggrieved by
his supersession filed appeal before the worthy Servic;.e
Tribunal, but unfortunately, during pendency of appeal he died,
tl'llerefore,A his appeal before the Federa) Service Tribunal

lslamabad was abated. Rakhshinda Habib, the widow of




deceased ‘then filed constitution petition N&1021 of 2010

before the Islamabad High Court, but the same was dismissed, -
vide judgment dated 13.06.2013, against which she preferred

ail'orcsaid appeal before the Hon’ble Supreme Court, which was

- aliowed and it was held by-the worlhy apex court that:-

- “That civil servant could not be promoted after his
* death, however, pensionary benefits of promotion
could be exiended to the legal heirs of the

deceased employees”,

1. Going through the law on the subject and deriving

4

- wisdom from the principles laid down by the Honblc apex -

Court in the judgments (supra), we are firm in our view’

that petitioners/legal heirs of the deceased employees have

locus standi to file these petitions because the pensionary

" benefits are inheritable which under section 19 (2) of the

* Khyber Pakhtunkhwa Civil Servant Act, on the demise of a

civil: scfvants, dev'olyes upon the legal -heirs. The

petitioners, as stated earlier, being LRs of the deceased

-civil servants do not fall within the definition-of “Civil

Ser\)ant“, and they having no remedy under section 4 of

the Service Tribunal{Act to file appeal before the Service-

Tribunal, the bar umijle,r Article 212 of the Constitution is

" not attracted fo the writ petitions filed by them and this

o/

Court under Article 199 of the Constitution is vested with
the jurisdiction to entertain their petitions. Resultantly, the
objection regarding non-maintainability of the petitions -

stands rejected.
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12. Adverting to question of entitlement of - the

Jeceased employees to the pension, we, would like to

ceproduce the relevant rules of the West Pakistan Civil
Services Pensions Rules, 1963 below, as these would
adva‘htagebus' in rcsoi\;'ing the controversy:-

“2.2. Beginning of service- Subject to
-any special - rules the service of
Govemment servant begins to qualify for
pension when he takes over charge of the
post to which he is first appointed.”

Rule 2.3 Temporary and officiating
service—Temporary and  officiating
service’ shall count for pension as
indicated below:-

(1) Govemment servants bome on temporary
establishment who have rendered more
than . five years continuous temporary
service for the purpose of pension or
gratuity; and

(ii) Temporary and officiating service followed
by confirmation shall also count for
pension or gratuity.

13, The rﬁles ibid reveal that the service of

.government servant begins to- qualify for pénsion from the -

very first day of his/her taking over the charge, irrespective
: |
of the fact whether I'Eis/her appointment and entry in to

sarvice was temporary or regular, It is also clear from
. |

1
sub-rute (i) that c:onti|

servant shall also be counted for the purpose of pension and

nuous temporary service of a civil

gratuity.and by vimiie of sub rule (ii), temporary and
/~/ofﬁciating service followed by. cénﬁrrnation sha!l- be
counted for pensioh and grz;mily. 1t is undeniable fact that
the NWFP Civil Sc-rvant (Amenament Bill), 2005 was

" passed by the provincial assembly on S™ July 2005 and
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éss’cmed by the .Govemor of thie Province on 12" July 2005
whereby section 19 was amended and all the employees of
the Provincial Government selected for appointment in the
prescribed manner to ihc post on or afler I* day of July

. 2001, but on contract basis were deemed to be appointed

on ifégizlar basis. They were declared Civil Servants,

howgver, were held disentitled for the pensionary benefits.
Section 19 of Khyber Pakhtunkhwa Civil Servants Act,
1973 was further amended by Khyber Pakhtunkhwa Civil
Servants (Amendmcn't) Act, 2013. The text of section 19 (4)
(proviso 1 and 2) are reproduch as below:-

"Provided that those who are appointed in the
prescribed manner 10 a service or post on or
after the I July, 2001 till 23" July, 2005 on
coniract basis shall be deemed to have been
appointed on regular basis:

Provided further that the amouni of
Contributory Provident Fund subscribed by
the civil servant shall be transferred 10 his
General Provident Fund.”

14.  From bare reading of section 19 of Amendment

Act, 2005 and 2013 respectively, it is manifest that the
persons selected for aIppointment on contra.ct basis shall be
-.d‘eerﬁed as regular employee and subsequently wcn;: held

' entitie;d for pensionar‘i'y.beneﬁts. The deceased employees

\5 / have compleiéd the prescribed length of service as their
_ service towards pension shail be counted from the first day

of their appointment and not from the date of regularization

- of their service,
e

2]

[8
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15. We deem it appropriate to mention here that

question of interpretation and- true import of the term

pension was ‘raised before the august Supreme Court of .

- Pakistan in case titled “Government of NWFP through

Secretary to Government of NWFP Communication &

Works Depargmeni,v Peshawar . Vs Muhammad Said

. ¥han and others, (PLD 1973 Supreme Court of Paidsfan

514) wherein it was held that:

"It must now be taken as well settled that a
person who enlers government service has
also something to look forward afier his
retirement to what are called retirement
benefits, grant of pension: being the most
valuable of such benefits. It is equally well
settled that pension.like salary of a civil
servant is no longer a bounty but a right
acquived afier putting a satisfactory service
Jor the prescribed minimum period. A
Jortiori, it cannot be reduced or refused
arbitrarily except to the extent and in the
manner provided in the relevant rules.”

16, Incasetitled “Secretary to Govt: of the Punjab,

Finance Department Vs M. Ismail Tayer and 269

others” 2015 PLC'(C!S) 296,.the august Supreme Court of

Pakistan was pleased ti) held that the pensionary benefits is

not a bounty or ex-gratia payment but a right acquired in

: . . o
consideration of past:service. Such right to pension is

conferred by law and'| cannot be arbitrarily abridged or

reduced except in accordance with such law as it is the

vested right and legitimate expectation of retired civil

. servant,
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-17. . For what has t;ecn discusseél- above, we by - @ ‘
L ‘ : o , éllb\;/ing these writ petitions, issue a writ to the'respondents .
debartments -to pa_y pcnsior-l: of thé deceased employees to
the pct%tioncrs/LRs of the deceased.
Announced: '

22.06.2017 . |
Straj Afrldll P8 B L -Dg _

" : e
ff}/% ///é & ég j DGRy
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s Article 8,7 &7
at Ordear 1084
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Date Given Far Delivery
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Recvived By oL, 6@1’(&// o
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N INTHE PEbHAWAR HIGH COURT PESHAWAR @ |
WRIT PETITION No. 2246 @016

Rizwanuliah
s/a Muhammad Ali Khan' , ,
R/o’ Vrl[agc Nasalla, Tehsil and District Charsadda «..oveeeeeeenereeaaeeeened

Versus

1. ©The Cove. of Khyber Pakhtunkhwa
- through Secretary Tlzalth,
Civil Secrciariat, Peshawar,

The Secreinry
(mvl of Khybee Pakhtunkhwi
Finance Department,

© - Civil Sccretariat, Peshawar.

3. The District Accounts Officery
District Charsadda.

4, The District Health Officer,
Distriet CRArSAAAA. ..o\ eereerscuseen et e Respondents

WRIT PETITION UNDER ARTICLE, 199 OF THE CONSTITUTION
OF THE ISLAMIC REPUBLIC OF PAKISTAN, 1973.
|

Respectfully Shewetl,
Facts gwmg rise to lhe present wrxt petition au. as under:-

1. That petitioner 'was appoinled as Class-1V cmployge/Baheshtx by Rcspondcntu‘
- No.4 way back on 09.03.1995 in the Health Department and in pursuance of the
appointment order he submitted Charge Report and since then had been
performing his duties to the entire satisfaction of the high-ups till his retirement.

(Extracts from the Service Book Annex:-A).

(2%

That petitioner served the Department in that capacity for a period of more than

20 vears and stood retived on attaining the age of superannuation vide Office’

LED TODAY  orderidated 07.07.2015 (Annex:-B) while being posted at

\ ~ 1 Charsadda.
puty Registrar

09 JUN 2016




Date of heuring:- 22.06.20|
Petitioner(s)-

Reépondcmt (s):-By Syed Qaisar Ali Shah AAG.

IN THE PESHAWAR HIGH COURT,

PESHAWAR,

[Judicial Depar@rnénﬂ.' .

Writ Petition No.2246-P/2016

-

Rizavanullsh by M, Kholid JRehmag,.

IIJDCI\/ITNT

RQOH-UL:AMIN KHAN,

J:- Through this comimnon

judgmens, we, propose to decide the following writ petitions

as identical questions of faw and facts are involved thercin:-

v
:!

Writ Petition No.2246-P/2016
Rizwan Ullah Vs Govt

Wirit Petition No.290/2016
[Haq Nawaz Vs Govt

Writ Petition No.3061-P/2015
Mehrab Gul Vs Govt

Writ Petition No.1084-P/2017
Saaduliah Khan Vs Govt

Writ Petition No.1281-P/2016
Naimatullah Vs Govt,

Writ Petition No.1626-P/2015

Shafiq ar Rehman Vs (JO\’
Writ Petition No.1861- P/2016
Siyal Khan Vs Govt -

. Writ Petition No.2177- P/"016

Hamidullah Khan Vs Govt

Writ Petition No.3373-B/2016

Andera: Gul Vs Govt
Writ Petition No.286-P/2016
Basir Azam Vs Govt
Writ Petition No .2868-1’/20]6'
Gulistan Khan Vs Govt

Writ Petition No.3226-P/2016
Ashiq Ali Vs Govt

Writ Petition No.4623-P/2016

&:MA

| NE F

Satd Mali Khan Vs Govt

Writ Petition No.4924-P/2016
Malik Wali ur Rehman V§ Govt
Writ Petition No.457-P/2016

Liaq Shah Vs Govt

@ V\/P2246PZO16 Judgements
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Writ Petition No.4923-P/2016
Gul Zarin Vs Govt ‘
Writ Petition No.4086-P/2016
Hayat Hussain Vs Govt

~ Writ Petition No.3203-P/2016

Muharamad Rehman Vs Govt
Writ Petition No.4179-P/2015
Mian asfandyar Vs Govt

Writ Fetition No.181-1D/2017
Parveen Begum Vs Govt.

T Writ Petition No.2876- P/2014

Sher Al Vs Govt

Writ Pctition No.501-P/2016
Fazal Khan Vs Govt ,

Writ Pétition. No.2064-P/2016
Rahim Shah Vs Govt -

Writ Petition No.4683-P/2016
Abdul Qadeer Vs Govt

Writ Petition No.3451-]?/2016
Nisar Bacha Vs Govt

Writ Petition No.3071-D/2016
Shah Jehan ete Vs Govt.,

Writ Petition No.3368-P/2016
Abdul Ghaffar Vs Govt '
Writ Pctition N0.3639-P/2016
Nadar Khan Vs Gowt

Writ Petition No.3367-P/2016
Syed Muzarab Shah Vs Govt
Writ Petition N0.3369-P/2016
Muhamimad Faiq Vs Govt
Writ Petition No.3370-P/2016
Syed Man Shah Vs Govt

Writ Petition No.590-P/2017
Rab Nawaz Khan Vs Govlt
Writ Petition No.204-P/2017 -
Zahir Shah Vs Govt i
Writ Perition No.1072-P/2017
Noor Zada Vs Govt

Writ Petition No.337-D/2014
Ali Man Shah Vs Govt

Writ Petition N0.724-D/2016
Ghulam Shabir Vs Govt

Writ Petition No.651-D/2016 -
Syeda Allah Wasaye Vs Govt
Writ Petition No.515- D/ZO]()
Rab Nawaz Vs Govt

Writ Petition No.2-D/2015
Muhammad Jaffar Vs Govt
Writ Petition No.278-D/2017
Rashid Ahmad Vs Gomal Un1ver51ty
Writ Petition No.31-D/2017
Mehmood ul Hassan Vs Govt

WP2246P2016 Judgements

i e
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Wil l‘c(i(innNb..‘m(l-l)/‘l()l(\‘
Abdul Rashid Vs Govt )
Writ 'ctition No0.94-D/2016 '
Rab Nawaz Vs Govt ' '
Writ Petition No.399-D/20]4 _
Bibi Amna Vs Govt L
Writ Pctition No.410-D/2016
Rehmatullah Vs Mst. Azra Bibl
Writ Petition No.1397-P/201 4
Azam Khan Vs Govt

Writ Petition No.1396-P/2014
Roshan Din Vs Govt :
Writ Petition No.620-P/2015

‘Saleemn Khan Vs Gowvt
Writ Petition No.376-P/2015
Muhammad. Ramzan Vs Govt
Writ Pctition No.843-P/2015
Lachi Khan Vs Govt
Writ Petition N0.4538-P/2015
Raham Khan Vs Gowvt
Writ Petition No.176-P/2016

~Shah Nawaz Vs Govt
Writ etition No.1 167-P/2016
Muhammad Shoaib Vs Govt
Writ Petition N0.599-P/2016
Abdur Rehman Vs Govt
Writ Petition N0.2044-P/201 6
Muhammad Aslam Khan Vs Govt
Writ Petition No.4798-P/2016
Dilfaraz Vs Govt :

Writ Petition N0.4799-P/2016
Muhammad Igbal Vs Gowt
Writ Petition No0.3506-P/2016

- Noor Muhammad Shah Vs Govt
Writ Petition No.588-P/2017
Mumtaz Khan Vs Govt
Writ Petition No.4800-P/2016
Sherullah Jan Shah Vs Govt
Writ Petition No.4 01-P/2016
Muhammad Azam 1:(11311 Vs Govt

_ Writ Petition No.4802-P/2016
Zinda Khan Vs Gov'lt T
Writ Pctition N0.842-P/2015
' Wakee! Khan Vs Géi)vt .
Writ Petition N0.4|131-P/2016

\ﬁ‘// George Masih Vs Govt . ’ I

2. TFacis in brief forming the background of the above writ’
petition: are that petitioners are Class-1V employees. They

were initially recruited/appointed _on

\NP224$P2016~Judgements '
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" contract/adhoc/temporary/  fixed pay basis in  various
departimients of the Government of Khyber Pakhtunkhwa. By
.virtue of the Khybér Pakhiunkhwa Regd'la{ion Acts, their

service was, later on, regularized. After their retirements, the

petitioners have been refused pension by the respondents-

~ departments on the ground of lack of prescribed length of

their regular service. Grievance of the petitioner is that the

respondznts-departments by excluding the period of their .

- temporary/adhoc/ contract/fixed pay scrvice towards their

p

regular :;crvice, have i]iegally deprived them from pension as

: undcr tlwc law and rules their temporary service was to be

calculatcd/counted with regular service, hence, these writ
petitions. -
3. On day before yeslerday i.e. 20.06.2017, these writ

petmons aIOng w;th connccted writ petitions in respect of

family pen51on of deceased civil servants, were fixed for

hcaring:.Thé momcnt, these writ petitions were taken up for
hearmg, learned A A. G raised a prehmmary objectlon qua
mamtamab1hly of the mstam wr:t pctltlons on the ground that
suj‘cc ic petitioners arg retired civil servants and they

- ] -
claiming their right conferred upon them by section 19 of the

Khyber Pakhtunkhwa Civil Servant Acts, 1973, which

pertains to the terms an'ld conditions of a <civil servant,

therefore. the jurisdiction of this Court is barred undér Article

212 of the Constitution as the same exclusively falls in the

domain of the Service Tribunal.

WP2246P2016-Judgements




4 When confronted with the prcliminary objection,

- 5. - Today, [carned counsel for petitioners tried ‘their

5

learned counsel for the petitioners »Ollﬁhl time to assist’ the‘

Court, hcnce thc cases were posted for today

fevel besl to wriggle out of the situation by submitting that

.petitioners are no more civil servants as they have already

been retired from service, hence, under section 4 of Service

Tribunals Act, _1973, their appeals before the Service

Tribunal would be incompetent. The next limb of their |

a'rguments;was that since the petitioners ~ have been -

discriminated, therefore, under Article 25 of the Constitution,'

this Court is vested with the powers to quash the illegal

action. and inaction of the respondents. Some of leamed

counscl for the petitioners straightaway conceded the bar on

‘the jurisdiction of this Court in the matter of pension under

Article 212 of the Constitution and requested for treating the
instant petitions as Departmental Appeals and sending the
same to the competent authority for onward proceeding.

6. - We a_fe not in consonance with the first argument

.. .
of learned ccunsel for the petitioners because under section 2

(a) ofthe Service Tribunal Act, 1973, “civil servant” means a

person who is, or has been, a civil servant within the
T
| .
meaning of the Civil 'Servalnts Act, 1973, Petitioners are
‘ L
retired civil servants. Admittedly, dispute regarding pension

4

of a civil. servant squarely falls in terms and conditions of

VAR

ﬁ/‘,ruuh Cown

e o7’
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with ‘exclusive jurisdiction in such like matter. It has

persistently been held by this Court as well as by the august

-~ Supreme Court of Pakistan that a civil servant, if aggrieved

‘by a final order, whether original or appellate, passed by the

departmantal authority with regard of his/her terms and

- conditions -of service, the only remedy available to him/her

would be filing of appeal before the Service Tribunal even if
the case involves vires of particular Rule or notification.

7. So far as the argument of leamned counsel for

~ petitioner with regard to discriminatory treatment and

violation of Article 25 of the Constitution is concerned, we

deem it necessary 1o clarify that a civil servant cannot bypass .

the jurisdiction of Service Tribunal by taking shelter under

Article 25 of the Constitution in such like matter. The Service

Tribunal shall have the exclusive jurisdiction in a case which
is founded on the terms and conditions of service, cven.if'it
involves the question of violation of fundamental rights
because the S‘exj\fice Tribunals constituted under Article 212

of the Constitution ‘are. the outcome of the constitutional

provisions and vested with the powers to deal with the

grievances of civil seerams arising out from original or

a;ﬁpel!éte‘or'dcr of the dcpallrtmcnt.

8. As regards the submission of learned counse! for’
petitioners to treat the instarit writ petitions and send the
same to the concerned authority for consideration/decision, -

the same has weight. In this regard we are fortified by th

WP2246P2016-Judgements




.
judgmert of the august apex Courl in case titled, “I.A.
Sherwani and others v Government of Pakistan through

Secretairy, Finance Division, Islamabad and others (1991

'SCMR 1041).

9: ~ In view of the abovc it is held that all these writ

petitions are not maintainable, however, in. the interest of

justice, we instead of dismissihg the same, transmit to the
concerned Secretaries to the Government of Khyber

Pakhtunkhwa to treat them as departmental appeals and

decide strictly in accordance with Civil Servants Pension

Rules, 1963.
10. - Before parting with the judgment, we, deem it

appropriate to mention here that the concerned Secretaries

while deciding the deparimental 'appcals, may take guidance

o _ f
from thz judgment of this Court rendered in Writ Petition -

No0.3394- P/2016 titled, “Amir Zeb Vs District Account

Officer Nowshera ete” dated 22.06.2017, wherein guideline

has been provided for eligibility of a civil servant for the |

pension .who had served on adhoc/contract and fixed pay
basis.

Anhounced:
22_.06.201 7

Siraj Afridi. DS,




-5) * District Accounts Officer, Fort Road, Peshawar, -~ - R ) 5

7)o Provingig| Coordinster LWa Pragram, Khyber. Pskmunkhaué S T

- 1) That petitionar belongs to a respectable family and permanont ,,"1

o Mst Noor-ul-Huda wio Muhammad Parvez

Ex-Lady Health Worker

RIO Rasheed Garhi, Tehsil and Dist trict Peshawar........ Petitioner ~ .~

Versus

) ,’Govt of Khyber Pakhlunkhwa through Secretary Health Cwn‘-_" PR

Secretariat, Peshawar.

2} Chief Secretary, Khyber Pakhtunkhwa, Civil Secretariat,

Peshawar.

3)  District Heaith Officer, Judicial Complex, Khyber Road,.‘ ‘
Peshawar

4) - Accountant General, Khyber Pakhtunkhwa, Peshawar. | ' i
6) - District Coordinator LHWs Program Peshawar.

- Paghawar,,........ re e ﬁﬂ;sparzden,sfl-* G

WRIT PETITION UNDER ‘AQTICLE 199
OF THE CONSTITUTION OF ISLAIC
REPUBLIC OF PAKISTAN, 1973.

Respectfully Sheweth:

Petitioner humbly submits as under:

?éi’

resident of District Peshawar. (Copy of CNIC is Annexure “A")

wp4546 2019 mst noor ul huda vs govt fult USB 42 PG



5)‘

' GinUNDs:

~01.10.1997. {Copy of ti‘e order is Annexure“B")

C writ petmon on the foliowmg grounds inter alia:

Cihat the pelitioner was- Tiitially inducted in the rcspc’.‘dent-'“"ﬁ
- department as Lad; He !’sh Worker in BP% on fixed pay on- - {

. - .‘; . ’ .
~ That the pefitioner was performing her duties with zea, zeal;, . . . o
honesty and punctuality and to the entire satisfaction of her RN

- seniors and colleagues.

,That later on regularized in the said department under th . sl
‘Khyber Pakhtunkhwa Regulation of Lady Health Workers"»f:

. ,.Program and- Employees- (Regu[at:ons and Standardzzataon)‘.1.:::.»_ -
. Act, 2014 wee . 01.07.2012, (Copy of the office order dated

19.09.2014 is Annexure "C").

That the petmoner served the department w:lh honesty from o

01.10. 1997 to 01.07.2012 and the petitioner was then retired

from the service on 19.02.2019 on attaining the age of .
superannuation. -(Copy of notification dated 15.04.2019 i -
© . Annexure ‘D), '

Eaad %7

That as per pensionary rules and judgments of the suheﬁorl""",f; a
courts the contract period of service will be countéd for the =~ -

- purpose of pension and pensionary benefits on confi rmation ‘-

~ inlo service later on, but the respondents have denied the
penssonary benefits. So the petitioner has no other adequate

remedy for the redressal af her grievances, hence the instant

- That the action and inaction of the respondents of nog- -
counting of the contract period intoAper'manent' service for the

purpose of pensionary benef it is arbitrary, spiteful, fanciful and

unjusl

wp4546 2019 mst noor u huda vs gevi full USB 42 PG
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 decided by Hon'ble Larger Bench of this Courtin -

the above mentioned cases, therefore, this Court®

could not take a different view, hence, this writ

petition is also disposed in terms menpdned in

the above Writ Petition thereby transmitting it -
to the concerned Secretary to the Government of

Khyber Fakhtunkhwa to treat it as departmental

appeal and decide strictly in accordance with

_ Civil Servants Pension Rules, 1963.

Announced.
2.10.2019. : .
et e : ' -
' ) i
|
¥y ‘/:'_.' 2
) — ad

1

“A.Qayum PA"

(D8}

Hon'Siz Mr. Justice Ihrenustich Khar & Hon'Me Justice M. Musarrdt Filall
Ed




D G o Panpare

. A
Health Department, Khyber Pakhtunkhwa _ _@52
Lady Health Workers Program . i

Provincial Programme Implementation Unit, Peshawar /-
) Phone 091-9216344-42 Fax. 091-9216346 .

No. %ﬁ,zé - /zc,? DHS/IHP/2018-19 . paed 23 /69 00

~To, ’ ———

The Director General Health Services,

.o ' Khyber Pakhtunkhwa
. Subject: AZPLICATION FOR PENSION IN R/O MRS. NOOR UL HUDA EX-LHWEBPS05,
e ATTACHED TO DISTRICT HEALTH OFFICER, PESHAW AR |

It is with reference to your office letter NO. 952-53/AE-VI dated 05-03-2020 on the subject
noted above and to state that Section-8 of the Khyber Pakhtunkhwa Provincial Assembly Act No. XXVT of
2014 provides that: . .

“The Programme employees shall be dealt in accordance with the provision of this Act and rules-
2 provided that if no specific rules are available on any matler; the Govt. rules shajl be applicable to
such Programme Employees”

Similarly, Rule-17 of the “THE KHYBER PAKHTUNKHWA REGULATION OF LADY
HEALTH WORKERS PROGRAM EMPLOYEES SERVICE RULES, 2015 provides that: K ’

~

have been regularized w-e-f 0| -07-2012 as initial appointment.

As per pension rules, a Govt. servant can only be entitled for pension, if he/she retires after
rendering ten years reoular Service and may entitle for gratuity, if he/she renders five years regular services,
—b-—_..‘___ .

Therefore, the rules made by Gowt. regulating the pension of Govt. servants, may apply to the
Programme employees. ‘

As far as the case of Mrs Noor Ul Huda is concerned, she approached the Peshawgr High -
Couit Peshawar under Wp No.4546-P/2019 for considering her contract service towards regular service for the

2019. As per the Pension rules, Mrs Noor Ul Huda has rendered 06-years, 07-months and 18-days regulaf
services, which is less than the qualifying 10-years regular service for pension. She may be entitled for

A
* Provincial Coor‘}inator
Lady Health Worker Programme
Khyber Pakhtunkhwa . !
- Copy for Information To:
I." Registrar Peshawar K igh Court Peshawar. Ars
2. Secretary to Govt. of Khyber Pakhtunkhwa Health Department Peshawar, '
3. District Health Officer Peshawar.
_ 4., Section Officer-1]} Health Department Peshawar,
: 7{ Mrs Noor Ul Huda through DHO Peshawar.
6. Office copy. =
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Dated 20

 VAKALAT NAMA
APPEAL.  no. /2020

IN THE COURT OF WP SERVICE TRIBUNAL , PESHA WAR
NOOQ . LLL H L DA ‘- ' (Appellant) .

(Petitioner)
(Plaintiff)

VERSUS

G7QVEQ N MEMT OF Kl 3 eﬁ(?gs?ongent))
| . (Defendant
I/yé, Nooa. UL Huia,

Do hereby appoint and constitute M. Asif Yousafzai, Advocate Supreme Court
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the

-proceedings, if his any fee left unpaid or is outstanding against me/us. Ii

Nw—gfuiﬂ“‘*‘ég
B AU LR
(CLIENT)

ACCEPTED

A

Advocate High Court
. & '.
SHAHKAR KHAN YOUSAFZAI
‘ Advocate.

OFFICE:
Room # FR-8, 4™ Floor,
Bilour Plaza, Peshawar, | o ‘
Cantt: Peshawar o



' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
APPEAL NO .11471/2020

Mrs Noor Ul Huda.......... S ST e Appellant.

Government ?f Khyber Pakhtunkhwa, through Secretary, . :
Health Peshawar & others....... e e e, RO Respondents.

(Reply on behalf of respondent No. 3)

. Respectfully Shewe& -

Para:- 1to 8 :-

Being an administrative matter, the issue relates to other Respondents. And

they are in a better position to redress the grievances of the Appellant. Besides the Appellant

has raised no grievances against Respondent No.03.

It is Pertinent to mention here that a letter No. 2936-42/DHS/[HP/2018-19,
dated: 08/09/2020, issued by the Health Department Peshawar, is very much clear that states
in its last para: . . _
“Mrs Noor-ul-Huda. has rendered 06-years, 67 months and 18 days

regular service, which is less than the Qual:fylng 10-years (regular)
service for pension. She may be entitled for gratuity but not for

Pension”.
It is further added that appellant and her Administrative Department has not
yet submitted any gratuity claims to Respondent No.3. And which shall be entertained as and

when received without any delay under the applicable rules.

Keeping in yiew the above meAntiQned facts it is, humbly prayed that the

appellant may approach her Administrative Department for her grievances and appeal in hand

ACCOUNTANT GF r

KHYBER PAKHTUNKHWA

having no merits may be dismissed with cost.



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

| APPEAL NO .11471/2020

Mrs Noor Lﬂ Huda

............................................................................ .Appellant.

!1 V/S

! :
Government'I of Khyber Pakhtunkhwa, through Secretary, '
Health,Peshawar & others.................oocoooiiiiiiininnon Respondents.

| (Reply on behalf of respondent No. 3)
I

Respectfu!lv', Sheweth:-

Para:- 1 to:8 -
% Being an administrative matter, the issue relates to other Respondents. And

they are in a better position to redress the grievances of the Appellant. Besides the Appellant
has raised no grievances against Respondent No.03.

rl It is Pertinent to mention here that a letter No. 2936-42/DHS/IHP/2018- 19,

dated 08/09/2020 issued by the Health Department Peshawar, is very much clear that states
in its last para

, “Mrs Noor-ul-Huda has rendered 06-years, 07 months and 18 days

eoular service, Wthh is Iess than the Qualifying lO-years (regular)

serwce for pension. She may be entltled for gratuity but not for
+ Pension”.

]'I It is further added that appellant and her Administrative Department has not
yet submitted any gratuity claims to Respondent No.3. And which shall be entertained as and
when received vl'sI/ithout any delay under the applicable rules.

iI

. Keeping in view the above mentioned facts it is, humbly prayed that the
appellant may aﬁproach her Administrative Department for her grievances and appeal in hand

having no meritsimay be dismissed with cost.

i
|
P
[

j ACCOUNTANT 4

KHYBER PAKHTUNKHWA
|
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
. o PESHAWAR
i Service Appeal No. 11471/2621
Mst. Nioor Ul Huda, Ex-Lady Health Worker, R/O House No 760, Muhallah
Qalancljer Abad, Wazir Bagh Road, Tehsil and District
~ Peshawar............ooo oo Appellant.
: VERSUS
Govg}amment of Khyber Pakhtunkhwa & others ............ Respondenfs-
i iINDEX .
, | "
| S.No Description Annexure Page No
| .
1 Affidavit 1
2 Comrrf\ents Reply B ‘ 2-5
5 Appoillwtment order of the Appellant - I 6-7
6 “Judgement of Supreme Gourt of Pakistan L 8-9 ,
7-- . Regulérization prder of the Appeliant - ] 10
8 ' 'Rgtilrefnent O‘rder of the Appellant - v ' 11
g LHWslProgram Regularization ACT 2014 Y, 1217




AP

B . ;\BEFORE THE KHYBER PAKHTUNKHWA SER VICES '
TRIBUNAL PESHAWAR

N
-

. Service Appeal No. 11471/2021

Mst. Noor Ul Huda, Ex-Lady Health Worker, R/O House No 760,
Muhallah Qalander Abad, Wazir Bagh Road, Tehsil and District
Peshawar.. ... Appellant.

. Secretary Health, Government of Khyber Pakhtunkhwa

District Health Officer Peshawar.

Accountant General Khyber Pakhtunkhwa Peshawar

District Accounts Officer Peshawar

District Coordinator LHWSs Program Peshawar

Provincial Coordinator (LHW Program) Khyber Pakhtunkhwa ...........
et ettt bt e ettt Respondents. !

R I T DO

o uAWN

REPLY ON BEHALF OF RESPONDENTS No 01, 02 & 0§

Preliminary Objections.

et T

I.  The appellant has got neither cause of action nor locus standi.

B

[l.  The appeal is not maintainable in its present form.

. That the appellant has deliberately concealed material facts from the
Hon’ble Setvice Tribunal Peshawar, hence liable to be dismissed. .

V. That the appellant has filed the instant appeal just to pressurize the

-respondents and the Government. . A z

V. That the appellant has filed the instant appeal with mala-fide motives.

LA e

VI. That the appeal i$ not maintainable in its present form and also in the

present circumstance of the issue.

i e

VI  The 'appellant has not come to the Hon'ble Tribunal with ¢lean hands
 and hit by laches.

VIIl.  That the appeal is bad due to non-joinder and mis-joinder of necessary

and proper parties.

IX. That the appeal is barred by law and badly time barred.



-~
-

\.
\'zﬂ

«

¢

\ gg;spéétfuny Sheweth:

N

Para No 01 of the appeal pertains to record.

Para No 02 of the appeal pertains to record.

Para No 03 of the appeal pertains to record.

Correct t(t) the extent that appellant served as Lady Health worker for
21 years 'and 03 months undef Lady Health Workers Program, but it is
pertinent to mention here the appellant was appointed as Lady Health
Worker oln 01-11-1997 on contract basis on fixed pay without any pay
scale (appointment order as Annex-l). While, the Apex Court of
Pakistan on 03-10-2012, ordered regularization of Lady Health
Workers program in Cr. Original Petition No 15 and 73 of 2021 in

" Human Rights Case No 16360 of 2009 and Constitution Petition No

36 of 2112 “Bushra Arain Vs. Jahanzaib Khan, Secretary Health and
Others. As per judgment of Hon'ble Supreme Court of Pakistan and
in view of The Khyber Pakhtunkhwa Regulation of Lady Health
Workers Program and Employees

(Regularization  and
Standardization) ACT 2014 appellant was also regularized w.e.f 1%
July 2012 as her initial appointment as Lady Health Worker in BPS 05
(Annex-lll), and as appellant served as a regular government
emplbyee only for 06 years, 07 Months and 18 days (i.e from 1%t July
2012 till 19" February 2019) therefore appellant after attaining the age
of superannuation was relieved and her services were made stand
retired from service on 19" February 2019 (Annex IV), therefore,
appellant is not entitled for any pensionary benefits on the plea that
pension liability will accrue after ten years from the date of

regularizatidn i.e June 30, 2022.

I Cotrect. Judgments rendered in Write Petition No 3394-P/2016 and
2246-P2016 are not applicable upon the appellant's appeal on the
ground that the Apex Court of Pakistan has already declared date of
regularization w.e.f 1%t July 2012 as initial appointment. Secondly
appellant was regularized under The Khyber Pakhtunkhwa Regulation
of Lady Health Workers Program and Employees (Regularization and
Standardization) ACT 2014. (Annex-V)



“Correct to the extent that appellant approached Hon'ble Peshawar

High Court Peshawar through WP 4546/2019, wherein the Hon'ble
Court disposed off the petition and directéd concerned department to
treat the’ pAe'ti'tionl as departmental appeal and decide strictly in
accordance with Civil Servants Pension Rules 1963, but the same was
not entertained on the ground that as per pénsion rules, a Government
servant can only be entitled for pension, if he/she retired after
rend‘ering;te'n yeafs regular service, but here the appellant served as
regular e“r}npibyee‘ for 06 years, 07 Months and 18 days, therefore,

appellant found not entitled for any pensionary benefits on the plea that

‘ ‘pension liability will accrue after ten years from the date of

regularization i.e June 30, 2022.

That the instant appeal is not maintainable and barred by law.

REPLY ON GROUNDS

a) Incorrect. Already explained above.

b) Incorrect. As sta{ed in Para Nd 04 to 06 ibid.

c) Incorrect. Al'feady explained above.

d) Incorrect .The appellant has been treated in accordance with law,
rules and appellant is not entitled for pension as stated in Para No
06 above.

e) Already explained in ansWering Para No 05 above.

f) Incotrect. Already explained in answering Para No 06 above.

g) The reéspondents seek permission to raise further grounds during
the arguments. '

o AN A s

O Y P T

e

L A e fams, 2 TR Lo et
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- PRAYER:

In the view of above, it is humbly prayed that the instant appeal being
devoid of merit may very graciously be dismissed with cost.

Secretary Health
Government of Khyber Pakhtunkhwa
t - Respondent No 01

. .

Respgondent No 02

District goordiha’tor

LHWSs Program Peshawar
Respondent No 06
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R ‘ S BettelCopY/ (
‘1. - C/o Baser Ahmad B1101
I

OIT ICE OF THE DISTRICT H]:ALTH OITICL’R PL‘SHA'WAR
I

'OTI’ ICT ORDER

: _Sn'biec»f:l Appomtment Order for’ L‘lc}v ‘Health Worker: Under ane

‘v Distriet Peshawar.

.. Onthe rccommendanon of Selection Committee '
" “Mian Noor Ul Huda W/o Muhammad Parvaiz of Village/ Mohallah Qalander ABad -
-Tehsil Peshawar is hereby appointed as Lady Health Worker (LHW) in CD Rashid -
Ghari w.e.f 1.11.1997. On the following terms and conditions:-

1. Th appointment will be purely-on 1 contract basis. : ' '
‘2. The appointment will be initially for one year. However it is- e\"tendabl =

* 'subject to satisfactory performance. - -

- ‘After Selection she will be trained for a duration of 15 months. In fi rst 3.7

it A

[ S

VIm:s‘fei s Prooram 101 family l’lannmg nnd_pnmarv Health Care DRI

~ months she will attend training at the health Centre for 5 days in a week, - . " .

: o . While during the next 12 months, she will work in her catchment area for3~ -
R © 7 weeks in evcly month and will attend the training. sesswn at the health = -~
DTy f-'-'__'cenhe in the 1* week of every month. . .
. U- 4. -She will be paid @ Rs. 50 per day during’ initial 3 months ‘of tlammg and
L0 oni . subsequently she will be given a stiperid of 1200/- per month. o
o ‘ © She will have to work in this -programme for atleast. one year aftér o
. . completion of training for which. she will have surety bond at the time of
Lo - - joining training on stamp paper of Rs. 50/- if she wishes to resign within this

S

- feceived during training and service until acceptance of resignation, - R
. 6. .. On'expiry of surety bond period, if she wishes to resign, she will serve ode |
_ month advance notice or will deposit one months salary in lieu of notice. S
..7. .~ The post is non transferable and the services wn!l be teumnated if thc LHW
" - move cut of her arca of appointment.” 5
- 8.7 . .She will be required to establish- a health house mn her residence and
- maintain it according to the requirements of the programme..She will work
. closely with the local community and establish a local health committee.and
“a women group wuh the assistance of the Field supen/lscn and health centre
. . staff. : :
~. 9. She will-be ensure her presence during the field ws:ts of SUpervisors 'md
~+ . will arrange home visit for them. -
©10- She will be required to open a. bank account’ in the nearest bank- to Ihe ‘
o _"1151111:119: centre. The branch will ‘be identified by, the Dlslnct P]U and her
salary will be disbursed through this bank.
: 11. . She will keep a proper record of supply. and receipt from the. health cenfre .
S ‘and will also maintain a proper record of consumption of the supplies and -
i ~ . “will provide this to the health Lenue every moth a the ume of receiving new .-
" su )plICS » '

To Be True Copy

- ~period. She wﬂl have to deposit the whole amount of salary- which, she has .. -
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- Present
M, Justice Iftikhar Muhammad Chaudhury; CJ.
Mr. Justice Jawwad S. Khawaja
Mr. Justice Khilji Arif Hussain

i
l

Crl, Original Petition No.15 and 73 of 2012

‘ In
And

Constitution Petition No.36 of 2012

(Regarding, the ‘Regularization of Service
of Lady Health Supervisor/ Workers)

Bushra Arain (InCrl.O.P.15/12)
Dr. Pir Ghulam Hussain and others (In CrL.O.P.73/12)

...Petitioners

Versus !
Mr. Jahanzeb Khan, Secretary Health and others ...gespondents

In Attendance: Ms. Buishra Araen, LHS (Crl.O.P:15/12)
Ms. Rukhsana Anwar, LHS (in Cont. P.36/12)
Ms. Shafaq, Programme Officer
Ms. Farhat Sultana, LHS
Ms. Saeeda Shaheen, LHS ,
Ms. Maryam Sultara, LHS. o
Dr. Pir Ghulam Hussain,
Field Monitoring Coordinator (CrL:O.P.73/12)

For the Federali ny) Raja M. Aleem Abbasi, DAG
For Govt. of Punjab:  Mr. Javed Hassan, AAG
ForGovt. of Sindh:  Mr. M. Qasim Mir Jat, AAG, Sindh. .

‘Mr. Saeed Qureshi,
Focal Person to Secretary Health

For Govt. of KPK: Syed Arshad Hussain Shah, AAG, KPK
. Mr. Asmatullah Qureshi, S.0.

For Govt. of _ ) .
Balochistan: Mr. M. Azam Khan Khattak, AAG, Balochistan
Date of hearing: 03.10.2012.

ORDER

e in pursuance of the policy funds have been

The learned DAG stated that th
11 the moth.of September,

s etc. to the Provinces

released for the distribution of salarie
f codal formalities from the

2012. According to his instructions on the completion @

Finance Ministry this amount is likely to be transferred-in the
ces may reimburse the amount to the staff working in yarious

n, LHS and others stated thax v ;-ED

shortest possible time so

¢
that the respective Provin

projects relating to health, Mst. Bushra. Arae

perintendent

-,j Suprafie Court of Pakistan.

a
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Provinces and the Commissioner ICT ghail also take steps in this behalf.

1 ‘,

and the Provincial Governments may take Interest to dishurae their salaries wall in

time particularly before the Bid-ul-Azha. Learned DAG stated that w' afforts shall by

made to do the needful. We expect that the Cliel Secretarlos of the respeclive

2. Dr. Pir Ghulam Hussalin, Held Moniloring Coordinator stated ihat the Of ficara

and Staff of Programme Monitoring Units (PMUs) approxithately 167 :0 numbers have

been left at the disposal of Provinces for the purpose of confirmation yet they are
working at par with the LEIWs and LISs on the Federal atrength, since 1996, therelore,
their services may also be regularized by the Pederation, The learned PDAG has stated
that this ;Iecisio:\ has been tcl\ken in a meeting duly represented by the representatives
of the reépech‘ve Provincial Governments. He has referred to the summmary sent to the

Prime Minister, relevant paragraphs of the same are reproduced as uncles:-
"8,

iv. All LHSs, LHWs Account Supervisors and Drivers will be

regularized from 1s July, 2012 as initial appointed nnd
caleulation of financial implication to be borne by Frderal
Government shall be mnde accordingly on the  basis of
employees’ strength as on 30" June, 201Tikcluding cost of
medicine and operational costs 1ot exceeding 10%  of the
total cost of the project.

v. Staff of the PMUs of concerned provinces shall be
regularized by the respective Provinces, The Prounices shall

be responsible for the payment of liabilities accruing on this
account.” !

We observed that if it is mulu;ally agreed between Federal and Provincial
Governments, they must undertake exercise to regularize the employces as early as
possible without any discrimination. If the Lady Health Supervisors (L.1158) and Lady
"Health Workers (LHWs) are confirmed by the Federal Government thea again another
issue of discrimination in respect of regularization of PMUs Staff will acise, The Chief
Secretaries of the respective Provinces and the Commissioner ICT is required to submit
a progress report in this behalf on the next date of hearing,. It is requdsted on be}mlf- of
the Federation that four weeks time may kindly be granted .in order 1 regulavize the -

aid employees. The request is allowed. The matter shall be listed {or hearing alter :
S /fﬁﬂw Ry — L v, €
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I (”,(}’s’ Iﬁl(i\:{f} M I:*?N‘I' OF KHYBER PA KHTUNKHWA
IMSTRICT NEALTH OFFICER PESHAWAR
Dated Peshawar (e 787166 12019
No._ 3 ?gg~?§ /M0.DeIY

NOTIFICATION

N"O.PAI hhyber Paklbtin Khiwa/iti Hsf201:4/351.

, | In ferms of provision of The Khyber
PakhtunKhwa Regulation of Eady Healih Workers Program & cinployees {regularization &
standardization) Act, 2014 (Para (4) Sub-Fara () & (5) il the Khyber PakhiunKhwa Civil
Servants Revised Leave Rules 1981 and nstructions there under issued from tine to. time,
sanction is hereby accorded to the grant o 338 days leave encashment in fiew of LPR in respect
of Mr/Mst. Noor ul_Huda W/o Muhamuad Parveer BPS-05 attached o C1Y Rasliid
Gari/District Health Qfficer Peshawar.

2. in terms of Section-13 of the Khyber PakhtunkKhwa Civil Servants Act 1973, the official shall
stand retire from service on 19/02/2019AM on altzining the age of superannuation.

S/-XXXXXXNXXNNXKX
District Health Officer
Peghawar '

A Copy is forwarded to the:-

1. Accountant General Khyber PakhtunKhwa Peshawar.
Provineial Coordinator LHWs Program Khyber PakluunKhswa Peshawar,
District-Coerdinator LHWs Program Peshawar,
Litigation Officer DHO Office Peshawar,

Office Assistant. /
Establishment section to update the retired personnel list.
Account section

For information ann/action.

NS g o

StpiefATeqlth Officer
Peshawar

ok
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S PROVINCIAL ASSEMBLY SECRETAR!'}}
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NOTIFICATION :

o
Dated Peshawar, the &7 /07/2014.

No.PA/Khyber Pakl;uunkhwa/Bilis/2014/ 3 S—.[ The Khyber Pakhtunkhwa Regulation of

Lady Health Workers Program and Employees (Regularization and Standardization) Bill, 2014 havin

o
=

.been passed by the Provincial Assembly of Khyber Pakhtunkhiwa on 24™ June, 2014 and assented to by

the Governor of the Khvber Pakhtunkhwa on 29% June, 2014 is hereby published as an Act of the

Provincial Legislature of the Khyber Pakhtunkhwa.

THE KHYBER PAKHTUNKHWA REGULATION OF LADY HEALTH
WORKERS PROGRAM AND EMPLOYEES (REGULARIZATION
AND STANDARDIZATION ) ACT, 2014

(KHYBER PAKHTUNKHWA ACT NO. XXVI OF 2014)

(First published after having received the assent of the Governor ot the
Khyber Pakhtunkhwa in the Gazette of the Khyber Pakhtunkhwa,
(Extraordinary), dated the 0F/07/2014).

(Here print as i the accompaniment).

Aozt

SECRETARY,
_ Provincial Assembly of Khiyber Pakhtunkhwa,
No. and date (as per notification above).

A copy of the above notification with the accompaniment is forwarded to the Manager,

Government Stationery and Printing Department, Peshawar, with the request to publish the same in the

extraordinary issue of the Khyber Pakhtunkhwa Governiment Gazette of today’s date and distribute copies

thercof immediately in accordance with the list given overleaf.

Proot should be sent to this Secretariat before publication.

t\\m 2,

SECRETARY,
- Provincial Assembly of Khyber Pakhtunkhwa
E.No. PA/Khyber Pakhtunkhwa /Bills/2014/_"&,G 2 - & 6 Dated Z—/07/2014

X

A copy of the above is forwarded to :-

The Principal Secretary to Governor, Khyber Pakhtunkhwa,

2. The Sceretary to Government of Khyber Pakhtunkhwa. Health Department.
3. The Secretary to Government of Khyber Pakhtunkhwa, Law Department,
4. The Director Information, Khyber Pakhtunkhwa.

The Director 1T/ Special Secretary Provincial Assembly of Khyber Pakhtunkhwa.

SECRETARY,
Provincial Assembly of Khyber Pakhtunkhwa
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ACT

to regulate the status of Lady Health Workers Program in the Province of the Khyber
Pakhtunkhwa and to regularize and standardize the services of employees
of the said program

WHEREAS"'in pursuance of the Constitution (Eighteenth Amendment) Act, 2010, the subject of
Health has been devolved to the Provinces and as such Lady Health Workers Program run by Federal

Government for suppomng the family p!annmg and primary health care was devolved fo the Provinces
accordingly;

AND WHEREAS in the Lady Health Workers Program, the community based workers have a
special'nature of job, for the execution of which they have to remain continuously embedded with their local
catchment population:

AND WHEREAS it is obligatory to maintain the original concept and design of the Lady Health
Workers Program, to ensure the presence of community embedded employees for effective service
delivery to the people of the area;

AND WHEREAS it is expedient to regulate the status of Lady Health Workers Program in the
Province of the Khyber Pakhtunkhwa and to regularize and standardize the services of the employees of
the said program.

ltis hereby enacted as foIIows‘-

1. Short title, application and commencement.--(1) This Act may be called the Khyber
Pakhtunkhwa Regulation of Lady Health Workers Program and Employees (Regularization and
Standardization) Act, 2014,

(2) It shall apply to all persons employed or to be employed in Lady Health Workers Program,
in the Province of the Khyber Pakhtunkhwa.

(3) It shalf come into force at once except section 4, which shall come in to force on 13t July,

- 2012

2. Definitions.---In this Act, unless there is anything repugnant in the subject or context.-
(a) "catchment population® means the local population for which a Community
Embedded Employee of the Program is appointed or posted and regularly resides
therein;
(b) "Community Embedded Employee” means a Program employeé residing and -
working within his defined catchment population for which he was appointed or
- posted,
{c) ‘District Program implementation Unit" means the Management Unit of the

© .y~ Program at District level;
" {d) "Government’ means the Government of the Khyber Pakhtunkhwa;
{e) “prescribed” means prescribed by rules;
(f) "Program"” means the Lady Health Workers Program devolved to the Province and
which was previously run by the Federal Government under the name of the
National Program for Family Planning and Primary Health Care;
(g)  "Program employee" means an employee of the Program, whose service is

regularized under this Act and includes persons to be appointed after the
commencement of this Act;



(h)  'Province” means the Province of the Khl{bé'r‘{}?.akhfunkhwal " |

(i) “Provincial Program Implementation--Unit" means the Management Unit of the
Program at Provincial level: and
(i) ‘rules” mean rulesrmade under hrs:Act .
3. Status of 'Program -(1) On, commencemon of thrs Act lheZNatlonal Program for Family Planning

and Primary Health Care shall be. deemed: to.be a- Program of. overnment to be. known as the Lady
Health Workers Program 4' ST

reventrve curat[ve rehabilitative and-
he;Provrnce

(2 The purpose of the Program.shall;be;td;) rovidespr
promo ive health care services to the catchment populatlon;

(3) The Program shall contrnue for such-a perrod as;Govemment may determrne

(4) After coming into force of this Act,. Government‘may appornt persons {o various posts in
the Program on contract basis and there shall be no:regu ,,_f:,'apporntment in: the Program.

(5) The appointment under sub-section (4) shell be- made in accordance with the criteria and o

manner as may be prescribed.

r4y iRegularization.- (1) On commencement of this Act, all the Program employees, who were

appointed in the Program on contract or fixed monthly stipend basis before 1st July 2012, and holding the -
said post till the commencement of this Act, shall stand regularized. with effec. tfrom 1t July, 2012:

Provided that the services of such Program employees shall be deemed to have been regularized | _
under this Act only on the publrcatron of their names in the offi cral Gazette: '

Provided further that the posts of the Program fallen vacant on account of death, retrrernent |
- resignation, dismissal, termination or olherwrse shall be filled-in on contract basis. -

(2) The Program employees regularized under:this-Act: shall be placed rn the relevant Pay :
Scales corresponding to the civil servants or as may be determrned by Government

(3)' - The senrorrly of the Program employees: regularrzed under thrs Ac shall be determlned in
a manner as may be prescnbed :

(4) A Program employee, whose. services-are; regularrzed under thrs ‘Act, shall retrre from_

servrce on the option of the Program employee and on:sy _h date [as: requested by the Program employee o

(B) A Program employee, whose service is- regulanzed under thrs Ac shall be entrtled to such
pensionary and retirement benefits as may be determined by Government

5. Mechamsm of recruitment for Communrtv Embedded: Employees.--«(1) For frllmg a post of
Community Embedded Employee, the appointing authority shall “cause - to- verify and ensure in the -
prescribed manner that person, who is to be appointed. agarnst such:post, shall: be a regular resident of his
catchment population. :

(2) The Provincial Program lmplementatlonUnit shall oversee and monitor the process and -
finding of the verification, carried out by the appointing authorily under sub section (1), before a personis .
appointed against post of Community Embedded Employee .

(3) The Community Embedded Employee:shall. perform his. dutres within the catchment .-
population of his residence; provided that Government may adrust a Communrty Embedded Employee in
another area In certain circumstances to be prescribed. .
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(4) Notwithstanding anything conlained in other provisions of this Act, the services of the -

Communrty Embedded Employees, whose services are regularrzed under this Act, or other Community

Embedded Employees to be appointed after the commencement of this Act, shall be liable to t ermtnatron if

. { the employee-

(a) has unlawfully ceased to be- a regular resident within or has become a non-
. resident for his catchment population; or :

(b) - isinvolved in any other engagement or a practice which is not in accordance with -

the laid down and approved policy of the',Prooram;or
() has ceased to-be efficientin. he performanoe ot otfrCtat duties; or
(d) has proved guilty-of:igross mrsconduct

(5) A Communit ty Embedded Employee whose servrce IS termlnated under sub-clause (a) or
(b) of sub-section (4) of this Act may bé reinstated intd’ servrce ina manner: as maybe prescribed:

Provided that this opportunity of reinstatement sha!l not be given more than once throughout the‘
tenure of a Community Embedded Employee's service:

Provided furthér that-

(a) no salary or allowances shall be paid to the re-instated employee for the perrod ‘

spent under termination; and

(b)  payment made, if any, to the-terminated -employee being re-instated, which was
not allowed during or for the perrod spent under termination, is recovered from the
employee.

8. Posting, transfer and adjustment of Program. emplovees --Notwithstanding anyth ng contained

in other provisions of this Act, the Program empioyees except the Communrty Embedded Employees, may
be transferred to perform duty anywhere in the Provrnce :

7. Disciplinary action.--- Drscrptrnary cases aga
manner as may be prescribed. :

8. Application of Government rules i-:The P
the provisions of this Act and rules; provrded thatil Ule
Government rules shall oe applicable to such: Program emptoyoos :

s-are- avaitabte on any matler, the

5.-"  Public servants.--All Program employees- shall, be.ideemed to be public servants within the

meaning of section 21 of the Pakistan Penai Code, 1860 (Act No. XLV of 1860)

0. Power to make rules.-- -Government may, by: notif rcatfon in the official Gazette make IUE‘:'S for-
carrying out the purposes of this Act. :

11. Savmg - Any rutes orders or instructions in respect of any terms and condrtrons of services of -

Program employees duly made or issued by-an authority competéent.to make:them and in force rmmedratety

before the commencement of this Act shall, in so far as such rules, orders or instructions are not -

inconsistent with the provisions of this Act, be deemed to be rules made under this Act.

12. Removal of difficulties.-«-If any difticutty arises in giving effect to any of the provisions of this Act,
Government may make such order, not inconsistent with the provrsrons of this Act, as may appear to be
necessary for the purpose of removing the difficulty:

Provided that no such power shall be exercised after the expiry of one year from the -

commencement of this Act.

' employees shall .be dealt with in a

'}:‘dealt in accordance with

V&



