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R eles

‘Learned counsel for the appellant present. Mr. Muhammad
Adeel Butt, Additional Advocate General alongwith Mr. Asif,

Assistant for the respondents present.

Reply/comments on behalf of respondents not submitted.
Representative of the respondents requested for time to submit
reply/comments. Adjourned by way of last chance. To come up for
reply/comments on 05.10.2022 before S.B.

A

(Mian Muhammad)
Member (E)
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24.11.2021

Counsel for the appellant present. Preliminary arguments have
been heard.

The instant service appeal has been filed under Section-4 of the
Khyber Pakhtunkhwa Service Tribunal Act, 1974 against the impugned
order dated 16.02.2018 claimed to have been communicated to the
appellant on 28.02.2018 whereby the major penalty of removal from
service was awarded to the appellant. His departmental appeal
submitted to the appellate authority, was not responded within the
stipulated statutory period, hence, the instant service appeal filed on
10.07.2018. Mdreover, learned counsel for the appellant contended that
no regular enquiry has been conducted against the appellant in the
prescribed statutory manner before imposing the major penalty of
removal from service which is not maintainable under the legal and

constitutional safeguard/guarantees available to the appellant.

The appeal is admitted to regular hearing subject to all just legal
objections. The appellant is directed to deposit security and process fee
within 10 days. Thereafter notices be issued to respondents for
submission of reply/comments. To come up for replyfecemments on
27.01.2022 before S.B.

(Mian Muhammad)
Member(E)

27.01.2022 . Learned counsel for the appellant present and

submitted application for extension of time to deposit
security and process fee. Application is allowed and he is
directed to deposit security and process fee within 03

— .
4o \ working days. Thereafter notices be issued to respondents

for submission of reply/comments. To come up for

reply/comments before the S.B on 29.03.222.

r-Rehman Wazir)
Member (E)
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27.01.2021 ‘Nemo for the appellant at the moment i.e 03:05 P.M.
| Mr. Kabirullah Khattak, Additional Advocate General, for the

respondents is present.
| Since ‘the appellant has not forth come, he be noticed

alongwith his respective counsel for 05.05.2021. File to

come up for further proceedings before S.B

(MUHAMMA
MEMBER (JUDI

05.05.2021 Due to demise of the Worthy Chairman the Tribunal is

defunct, thereforé, case is adjourned to 24.08.2021 for the same
as before. T |
Reader
. 4
24.08.2021 Nemo for the appellant. Previous date was

changed on Reader Note, therefore, notice for
prdsecution of the appeal be issued to the appellaht as
well as his counsel and to come up for preliminary
hearing before the S.B on 24.11.2021.

(SALAH-UD-DIN)
MEMBER (J)
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09.09.2020 Counsel for the petitioner and Addl. AG present. ~

11.11.2020

Instant .application is with the prayer for restoration of .-
Appeal No. 72/2019, dismissed for non-prosecution on 19.07.2019.

It is, interalia, provided in the application that the
appellant remained unrepresented on the relevant date due to

illness of his counsel.

' The application has been brought within the time
prescribed for the purpose and containéd ‘cogent reason for
restoration of the appeal. It is, therefore, allowed and Appeal No.
72/2019 is restored to its original number but on payment of cost
of Rs. 1000/-.

To come up for preliminary' hearing before S.B on

11.11.2020.
Chairn&

Nemo for the appellant.

Since the Members of the High Court as well as of the
District Bar'Assdciations, Peshawar, are observing strike today,
thereforé, learned counsel for appellant is not available today. ’
Adjourned to 27.01.2021 on which date to come up for further
proceedings before S.B.

(Muhammad Jamal Khan)
Member (Judicial)



I 12.03.2020 : Nemo for the petitioner. Mr. Kabir Ullah Khattak
learned Additional Advocate General present and submitted

reply. Adjourn. To come up for further proceedings on

23.04.2020 before S.B. Petitioner be put to notice for the
'

date fixed:
4
- -Member -
23.04.2020 - ~ Due to public holiday on account of COVID-‘i9, the case

to come up for the same on 30.07.2020 before S.B.

Reader

30.07.2020 ~ Junior to counsel for the petitioner and Addl. AG
. alongwith Arshad Khan, ADO for the respondents.

Former seeks adjournment due to engagement of
learned senior counsel before the Honourable High Court in
many cases today. To come up for arguments on
restoration application. on 09.09.2020 beere S.'B. |

Chairman



29.10.2019 Junior to counsel for the petitioner present.

Requests for adjournment due to non-availability of

learned senior counsel. Adjourned to 11.12.2019 before S.B.

Chairman

11.12.2019 Junior to counsel for the petitioner present.

Requests for adjournment due to general strike
of the Bar today. Adjourned to 21.01.2020 before S.B.

' Chairman\

21.01.2020 Junior to counsel for the petitioner present.
Requests for adjournment due to general strike of
the Bar. Adjourned to 05.03.2020 before S.B.

Chairmgw

05.03.2020 Counsel for the petitioner present. Notice be issued to
learned Additional AG for reply and arguments on

restoration application for 12.03.2020 before S.B.

o -~ (MUHAMMAD AMIN KHAN KUNDI)
/% MEMBER



Form-A

FORM OF ORDER SHEET

Court of

Appeal’s Restoration Application No. 295 /2019

S.No. Date of | Order or other proceedings with signature of judge
' order
Proceedings
1 2 3
1 31.07.2019 The application for restoration of appeal No.72/2019

submitted by Mr. Yasir Saleem Advocate, may be entered in the

relevant register and put up to the Court for proper order

please.

REGISTRAR® 2V )|\
2 '%'ég)lﬁ} This restoration application is entrusted to S.-Bench to be
put up there on | ;202{ / _dl
CHAI AN.
13(09.2019 Notice be issued to petitioner/counsel for 29.10.2019

before S.B.

4

Chair an'




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

koo bratso W1l no 9%37 2217

Appeal No. 72/019

Daud Khan ......c.coooviiiiiiiiiiiinnn, Appellants

Versus
Govt. of Khyber Pakhtunkhwa through Secretary
Elementary & Secondary Education Department &
others |
.......... veeeeenn..Respondents

APPLICATION FOR RESTORATION OF
THE ABOVE  TITLED APPEAL AND
DECIDED ON MERIT.

Respectfully Sheweth:-

1.  That the petitioner have filed the above tilled
appeal which has been admitted for full
hearing vide order dated 19/07/2019 (Copy
is attached).

2. That the above titled case was fixed for
hearing before this Honourable Court on
19/07/2019 but was dismissed in default for

non prosecution.

3. That the petitioners pray for restoration of the |
above titled case and its decision on merit on

the following grounds.
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Grounds:-

A. That the absence of the petitioners was not
willful but was due to illness of the counsel of
petitioner before the Peshawar High court on
the date fixed.

B. That law favors decision on merit of avoids
technicalities moreover the application is quit

with in time.

C. That the above captioned case had been
admitted for full hearing and valuable rights
of petitioners are involved for its decision on

merit.

It is, therefore, most humbly
prayed that on acceptance of this application
the above tilted case may kindly be restored

for its decision on merit.

Dated:- 29-Jul-19 Appellar

Through:-
asif Saleem

ocate, High court

Peshawar.



BEFORE THE KHYBER PAKHTUNKHWA

Daud Khan, E

Male Nowshera
Village Kaga Wala Badbher Peshawar

1. Governm
Elementary and Secondary Educa

5. The Director

SERVICE TRIBUNAL, PESHAWAR

<-Naib Qasid/ Beheshti, office of the DEO
R/O Village Tohid Abad Saifan Chowk

VERSUS

tion Department Peshawar.

Elementary —and Secondary Education

Department Peshawar.

District Education Officer (M) Nowshera

3.
(Respondents)
Appeal ander Section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974, against

the order dated

16.02.2018, .communicated to the

appellant on 28.02.2018, whereby the appellant

has been awar

ded the major Punishment of
against which  his

Removal from Service,
.. i departmental‘ appeal dated 19.03.2018 has not
W 7""" +~-A3RY peen responded within the statutory period of 90
,,,,,, \ \d : < A < dilyS.
. - - B o - -
19.07.2019 Nemo for appellant.
i It is alread o Fri
g g z g c ¢ z g called sorera y 12.00 P.M on Friday and the case has been
555 8% T 2 2 veral times. Despite,no one is in attendanc
% o 2 Fi Fog behalf of the appellant © o
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e & O iy B A . .
28 s g g Dismissed for non-prosecution. Fi i
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ent of Khyber Pakhtunkhwa, through Secx-etg e




25.04.2019

A R cmeee— e g L e

. - ‘a_
26.03.2019 Learned counsel for the appellant present and -
seeks adjournment. Adjourn. To come up for preliminary

hearing on 25.04.2019 before S.B. '
é\ A

Member

None present on behalf of the appellant. Notice be issued to
appellant and his counsel for attendance and preliminary hearing for
14.06.2019 before S.B. i

DN
(MUHAMMAD AMIN KHAN KUNDI)
MEMBER
;
. b
14.06.2019 Junior to counsel for the appellant present.
Due to general strike on the call of Khyber
Pakhtunkhwa Bar Council, instant matter is adjourned to
19.07.2019 for preliminary hearing before S.B.
Chairman/
19.07.2019 Nemo for appellant.

It is already 12.00 P.M on Friday and the case has been
called several times. Despite,no one is in attendance on
behalf of the appellant.

~ Dismissed for non-prosecution. File be consigned to the
record room. '

Chéirman

Announced:
19.0_7;92019
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N2 | Form- A
FORM OF ORDER SHEET
Court of
Case No. 72/2019 r
S.No. Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings
1 2 3
1 1512019 The present appeal was received on 10.07.2018 which

was returned to the counsel for the appellant for completion

and resubmission within 15 days. Today i.e. on 15.1.2019 he

resubmitted the same late by 172 days. The same may be

entered in the institution register and put up to the Worthy

| Chairman for appropriate order please.

2 |/ C1-1%

| RE%’E’T’RT}??? 1]
This case is entrusted to S. Bench for preliminary

hearing to be put up thereon_ /2 __ 2~ /.f

) . \ .
7

CHAIRM

13..02.2019 Learned counsel for the appellant present. Perusal of the
office order dated 15.02.2019 would show.that the_present.cdse -
file was returned to the learned counsel for the appellant for
completion and resubmission within 15 days however the sathe
wds resubmitted late by 172 days. Learned counsel for the
appellant seeks adjournment. Adjourn. To come {p

pr¢liminary hearing on 26.03.2019 before S.B.

. ’ p

Member

N

_ T Ty | i ) e T e T W O N T . S



The appeal of Mr. Daud Khan Ex-Naib Qasid office of the DEO male Nowshera received
today i.e. on 10.07.2018 is incomplete on the following score which is returned to the counsel

for the appeliant for completion and resubmission within 15 days.

1- Affidavit may be got attested by the Oath Commissioner.
2- Annexure-A of the appeal is illegible which may be replaced by legible/better one.
3- Departmental appeal having no date be dated.

No. 75% /ST,

pt,_ (! l "7‘ /2018.

, R e oty ,
‘ REGISTRAR /{7 [ [
‘- SERVICE TRIBUNAL
. v KHYBER PAKHTUNKHWA
- PESHAWAR.
Mr. Yasir Saleem Adv. Pesh.

&/W'W jﬁ%ﬂ/ pol phe? cenbr.




BEFOF.E THE KHYBER PAKHTUNKHWA |
SERVICE TRIBUNAL PESHAWAR

Appeal No. Z& /201?

Daud Xhan, Ex-Naib Qasid/ Beheshti, ofﬁce of the DEO
Male Nowshera R/O Village Tohid Abad Saifan Chowk
Village Kaga Wala  Badbher
Peshawar.............. e (Appellant)

VERSUS

Government of Khyber Pakhtunkhwa through Secretary
Elementary and Secondary Education Department Peshawar.
............ o eeiiiiiiiiiiiiiiniiiciini . (Respondents)

i

Amzexure I Page

1 Memo of appeal and Afﬁdawt ’ ( ,/- 5

2 Copies of appointment letter dated| '
03.09.1992 and Service Book are 4
attached as Annexure A & B : /?' @ = /0
3 Copy of pay slip is attached as Annexure |

C ' /1
4 Copy of application for transfer s

attached as Annexure D 3

5. | Copy of arrival report is attached as

<

D
Annexure E s /3

F

G

6. | Copy of departmental appeal is attached
as Annexure F Ry A
/717

7. | Copy of Order and Judgment dated
27.03.2017 is attached as Annexure G

8. | Copizs of absent notice dated 25.11.2017 | -
and reply 08.12.2017 are . attached as

Annexure H & 1 /#- [ Den 224
9. | Copy of order dated 16.02. 2018 is
attached as Annexure J . -g:! (] 2.3
10. | Copy of the departmental appeal ' (== 1242/
13. | Vakalatnama _ ' N
o Al

Appellant |
Through O%/—

YASIR SALEEM

PREDA ey
e JAWAD-UR-REIIMAN
C Advocates, Peshawar




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Appeal No. /2018

Daud Khan, Ex-Naib Qasid/ Beheshti, office of the DEO
Male Nowshera R/O Village Tohid Abad Saifan Chowk
Village Kaga Wala Badbher Peshawar

'(A’ppellant) .
VERSUS

1. Government of Khyber Pakhtunkhwa, through Secretary
Elementary and Secondary Education Department Peshawar. -
2. The Director Elementary and Secondary ‘Education
Department Peshawar. | :
3. District Education Officer (M) Nowshera

- (Respondents)

Appeal under Section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974, against
the orde~ dated 16.02.2018, communicated tothe
appellan: on 28.02.2018, whereby the appellant
has been awarded the major Punishment of
Removal from Service, against which his
departmental appeal dated 19.03.2018 has not
been responded within the statutory perlod of 90
days.

Prayer in Appeal: -

On acceptance of this appeal the impugned
order dated 16.0202.018, may kindly be set
aside and the appellant may be re-instated into

service with all back benefits and wages of'
serv:ce




G
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B\

Revspectful-ly”sheweth ,

o The appellant humbly submit as under.

. That the appellant was initially appointed as Behashti /Naib Qasid

in the year 1992. He was also medically examined and when

found fit, was handed over charge of his post and started
performing his duties. It is pertinent to mentioned that the service

book of the ‘appellant was also prepared for the purpose of pay -
and pension.(Copies of appointment letter dated 03. 09.1992 and

| Service Book are attached as Annexure A & B)

. That éver since of his appoimment the appellant performed his

duties as assigned with zeal and devotion  and there was no
complaint what so ever regarding his performance..

.That_ the appellant continﬁously received séiary of his post till
~ September 2009. (Copy of pay slip is attached as Annexure C)

. That while serving in the said capacity, thé appellant due to.his -

domestic problems in the year 2009, he duly applied for inter
district transfer from Nowshera to Peshawar, his application for
application was duly processed, in the meantime he got seriously
ill and therefore could not join his duty. (Copy of application for
transfer is attached as Annexure D) |

. That thereafter, the appellant when regained health in the,yeaf
- 2010, he duly went to join his duties, however he was not allowed

to join. (Copy of arrival report is attached as Annexure E)

. That the appellant continuously approached the department for

allowmg him to join his duties and for the release of his salaries,

however neither his salaries were released nor was he adJusted to

join his duties. (Copy of departmental appeal is aftached as
Annexul e F )

. That the appellant was constrained to filed Service Appeal No.

905/2015 be.fore this honorable tribunal. The service appeal was

| : disposed off ‘and decided vide order and judgment dated
27/03/2017 with the direction to the Respondents to probe in to

the matter according with the law and there after appropriate

“order be passed within a period of three months from the date

Qommunica-tion of judgment. (Copy of Order and Judgment
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dated  27.03.2017 vis attached as  Annexure  G).

" & That the department issued absence notice dated 25/11/2017

‘communicated to the appellant on 05/12/2017. He duly replied to

‘the. absence notice and explained his position and refuted the
allegation leveled against me. (Copies of absent notice dated

25.11.2017 and reply 08.12.2017 are attached as Annexure H &

/. o . -

9. That without considering reply, the appellant has been illegally
iln'posed the major penalty of Removal from Service vide order

- dated 16/02/2018 communicated to him on 28/02/2018. (Copy of

- order dated 16.02.2018 is attached as Annexule J)

10. That aggueved from the order dated 16.02.2018, the appellant

| submltted his departmental appeal on 15. 03.2018, and however, |
| the same has not been responded despite the lapse of statutory

perlod (Copy of the departmental appeal is attached as

. Annexme X). :

11.That the order aWarding penalty is illegal, un-law‘ful and liable to |
 be strucked down inter-alia on the following grounds. '

GROUNDS OF SERVICE APPEAL '

A That the appellant has not been treated in accordance with law

hence his rights secured and guaranteed under the law are badly
v1olated

B. That no procedure has been followed before his removal fIOITl

service. The appellant has never been served any charge sheet and -
sta't}erhent.'o'f allegations nor any regular.'lnq’uiry"has been
ceﬁdulct_e'dvthus the impugned order is defective in the eyes of

._ law.

C That the appellant has not been provided proper opportumty of

personal hearmg be ore awarding him the penalty hence the
appellant has been condemned unheard. ‘

D. That no charge sheet/ statement of allegatlons and show cause as
. prescubed under the law and rules has ever been served upon him

herlce the appellant has not been provided fair opportumty to
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” on this grOJnd alone. ‘i ”

defend has self against the charges leveled. The impugned ord'er

1s thus passed in violation of the pr1nc1ples of natural justice.

. That the impugned Order has been passed agamst the appellant
" without holding a regular inquiry which is violative to the

principle / law and dictum declared by the apgtist Supreme Court

. of Pakistan in its various judgments reported 'a§:- .

i 2002 - SCMR - 57
2 2001 — SCMR - 1566
i, 2000-SCMR - 1321
' iv. 1994 - PLC (CS) - 1717 (FST)
As such the impugned Order was passed in violation of the
p11n01ple / law and dictum laid down by the august Supreme
‘Court of Pakistan,

F. That in the year 2009, the appellant duly applied for inters district
| transfer'froih Nowshera to Peshawar which'-was duly processed.
In the meantlme the appellant got seriously 1ll and could not join

 his duties. However the appellant has mformed the department

about his 1lln<=ss and applled also for medical leave

. That after gaining health in April 2010, after gaining health the

appellant duly reported for duty however the appellant was
!

neither - adjusted nor my salarres where- after the appellant filed
i

his s_,ervrce appeal. The appellant has been ;pursumg my 1emedy

from the last § years for no fault on his part. !

..That.vide order dated 27/03/2017 the departirne‘nt was directed by

this hohorable tribunal to conduct and confclu‘de the proceeding -
agamst the unidersigned within a period ofth1 ee months. However
the department took almost one year in concludmg proceedmgs _

therefore the 1mpugned order is illegal and’ l1able to be set- aside

H ]
it

[. That the. appellant has never committed ar'ly act or omission

whrch cou 1d be termed as mlsconduct on a bonaﬁde mistake such

harsh penalty of removal from service could not be imposed.

: That the uridersigned belong to a. poor famil y,.I am having a large

famlly dependent upon me, and.moreover ‘I have no source of
income these days due to the penalty. K
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1. That the appellant seeks the permission of this Honorable
Tribunal to reiy on additional ground at the hearing of this appeal.

1t is, therefore, humbly prayed that on the acceptance of this =

service Appeal the Order dated 16.02.2018, may kindly be set
aside and the appellant may be reinstated into service with
all back benefits. ‘

C
Obv))/. -
_ Appellant
Through a

YASIR SALEEM

-

JAWAD-UR-REHMAN
Advocates, Peshawar

AFFIDAVIT

I, Daud Khan, Ex-Naib Qasid/ Beheshti, office of the DEO

Male Nowshera R/O Village Tohid Abad Saifan Chowk

Village Kaga Wala Badbher Peshawar, do-hereby solemnly

affirm and declare on oath that the contents of the above noted o

- appeal as well as accompanied application for condonation of
delay are true and correct to the best of my knowledge and
belief and that nothing has been kept back or concealed from
this Honourable Tribunal. ' |

Deponent
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To ,

The Distrizt Education Officer ( Male),
Nowshera.

Departmental Appeal Jor the release of sulary of the
applicant w.e.f September, 2009 and Sor proper adjustment
of the appellant aguinst post of Behshti / Nauib Qusid.

Praver in appeal

On accepiance of this appeal the salary 0_/’?/7@ appellant may
please be released yw.e.f September 2009, and he may be
adjusted against the poei of Behashti/ Naib Qusid, '

- Respected Sir,

I very huntblyv submit the following few lines for your kind

and sympathetic consideration:

L. That I was init:ally appointed as Behashti / Najb Qasid in the year
1992, 1 was also medically examined and when found fif | was
handed over charge of my post and started performing my duties,

It is pertinent to mentioned that my service book was also
prepared for the purpose of pay and pension.

(8]

That ever since my appointment I had performed my duties as
assigned with zeal and devotion and there was no complaint what
80 ever regardir.g my performance. '

3. That the appeliant continuously received salary of his post til]
September 200¢, ’ o

4. That while serviag in the said capacity, the undersigned due to his
domestic problems_in the year 2009, | duly applied for inter
district transfer from Nowshera to Peshawar, my application for
application was duly processed, in the meantime the applicant
also got seriousl il and therefore could not join his duty.

5. That thereafter, the appellant when regained health in the year
2010, I'duly wert te join my cuties, however I was not allowed to N
join. '




A

—

. That I continu)usly épproached the department for allowing him

to join my duiies and for the release of my salaries, however
neither my saleries have been released nor I have been adjusted to
join my duties.

. That I préy for the acceptance of my appeal inter alia on the

following grounds:

GROUNDS OF DEPARTMENTAL APPEAL

+ A. That I have 10! been treated in accordance with law, hence my

rights secuced and guaranteed under the law are badly
violated. :

B. That I have never been proceeded against, nor any charge
sheet or shew cause notice has ever been served against me,
moreover Iy services have not been terminated thus I am
entitled for the release fo my salary and adjustment.

C. That withhclding of salary amounts to punishment albeit
without any Charge Sheet or Show Cause Notice the salary of
the applican® has been withheld since September 2009.

D. That I have een denied of my livelihood, which amounts to
w» Violation.of Article 4 of the Constitution of Islamic Republic
of Pakistan, 1974.

E. That my absence form duties was not willful but was due to
my illness, how sver after gaining health I continuously visited
the office fo. allowing me to join my duties, but I was not
allowed to join my duties thus I have been illegally and
without any jist fication kept away from my duties.

F. That since my services have not been terminated, therefore 1
am on the st ngth of the department, thus being civil servant I
am entitled tc be adjusted against the post against which I had
served for more then 20 years and also for the release of my
salary illegall-s withheld,

G. That I was appointed by the competent authority, [ duly took
over charge 0¥ my post and performed my duties for more then
20 years as such and have received salaries against my post
thus valuable rights have been created in my favour the same
cannot be undane or snatched away from me illegally.

H. That I c'oﬁtinnously approached the department for allowing |

- me to join.my duties and for my proper adjustment, however I
. have been keyt away illegally form my duties for no fault on

- .my behalf, thus I am entitled for the release of my salary for

the intervening period.
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- 1. That the undersigned bzlong to a poor family, I.am having a

large family dependent upen me, moreover I have no other
source of income, due to the withholding of his salary my
whole fanily is thus suffering. . : ‘

[

It is, therefore, /mm_])/y prayed that on acceptance of this

appeal the salary of the appellant may please be released vo.e
September 2009, and he may be adjusted against the post of .
Behashti / Naib Qasid.

Yours Obediently, -

B O;im"/‘é" /\ 7/[1/ ¢ b/&f
DAWOOD KHAN
S/o FAZLI RAZIQ
Beheshti
Office  of 'DEO
Nowshera. '
Rlo Muhallah Tokeed Abad
Saifan Choak Village Kaga
Wala, P.O Badaber, Tehsi!

"and District Peshawar.

(Male)
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131_‘;11{,)1@:_'1'1n_‘L<‘ LYBER PAKITTUNK WA SERVICE
URIBUNAL, PESTIAWAR

Appeud No. 90352013 : . /

Daud Khan Versus Crovmnmwt of Khyber Paklitunkhwa
through Secretary, 2&S12 Peshawar cle.

———— - . e
T e

e e ene . RTT
g LR

I MENT

MULLATAMAD AZIM KHAN AFRIDL CHAIRMAN:-

; ) The ESCREIVIS . { i- St s leen vard Y vl 33"“ AR
| 27.03.2017 Counse: for the appellant (Mir, Yasis Saleem, Advocate) and S
" N Muahianeed o, (h)\-'u'nmdl_[ Meader alongwith homeedur , :
Rahman, ALY and [nayator Rahman, ADO lor', respondent si . ;

i R

present. Iresy Wakalatnan.a submitted by lcarncd counsel for the ! E |

. , ! | !

appellant. i R

| S

] ¥

. 2. Daud Krvun hereinalier referred (o as the appellant has
prelerred the i stent service appeal under Scction 4 of the Khyber

Pakhtunkhwa Service Tribunal Act. 1974 secking dircctions (or

release of his <alory w.e.l. September, 2009 and onwards beside

his adjustment against a regular post.

3.0 Brief fhes of the case of the appellant are that the appellant

e [OROY) . N ‘

Peshawar - was appointed as Naib Qasid in the year 1992 in the office of
DEO (Male),  ~owshera, While serving o he submitted an
application for his transfer from District Nowshera to Dislrict

Peshawar wlhiica application was not allowed. As per allegations

,()I' the appelfan. Lo there-after ol il and alter aaining health




but ke was net adjusted despite Trequent visits apd recnecls
constraining him o finally preferred departmental appeal  on
17.04.2015 which was not angwered and-henee the instant service

appeel ¢n 29.07.2015.

I3

appeliant is stilt a regular civil scrvant and that degpitc his
availebility to serve as required under the law the respondents arc

N

r

~

arders whalsoever regarding his fermination [rom service cle,
were ver passed and as such the appellant is entitled to claim the

same ind adjustment against hig post.

S . R ) . ,
I 5. carned Governmen: Pleader has argued that the appeal is

“1 not within time as the appellant has sicpt over his rights lor about

Kycu;'s and as sueh the appeal is liable to dismissal on' the ground
of tim2 limitation. Regarding any departmental action against the
appellant Icarned Government Pleader argued that no action

vhatsoever in black and white is available on record.

0. We have heard argumerts of Tearned counsel Tor the partics

and perused the record.

7. Cis not disputed before us that the appellant was appointed
as Neib Qasid in the year 1992 in the office of DEO (Male)
Nowsacra and has served as civil seevant, The respondents has

nol o ken any action whatsoever regarding the alleged willful

absen e or any other act or conduct of the appellant requiring

applicd Tor resumirg his duty vide application dated 23.04.2010

I'J. [.carned counscl for the appellant has argued that the |

neither assigning hum any duty nor paying him the salary. ‘That no

-1
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The District Education Officer (M)

nowshera,

Subject:  REPLY. TG THE ABSENT NOTICE DATED  25.171.2017
COMMUNICATED TO THE APPELLANT ON 05.12.2017 |

Respected Sir,
"In reply to the subject absent noticecommun_icéted to me on
-05:12.2017, 1 very humbly submitted my reply as under:

l. That the 'undersioned was initially appointed as .Beheshti/
naibQasidin the year 1992 and started performmg my dut1es and
1ecelved my salaries upto 2009. :

It is submitted that in the year 2009, I applied for inter district
transfer from Nowshera to Peshawar, which was duly processed. In
the mean time I got seriously ill and could not join my duties.
—10wcvc1«i duly informed about my ulnebs and also apphed for.

med1cal le‘ Ve,

!‘\)

That- after gammg healt’q n Apr11 2010 I went to join my dut1es
Howeverireither I was allowed to join'my duties nor my salaries
were reléased to me. -

(OS]

4. That ever ,ince April'2010 till 2015, I continuously approached the
department for allowing me to join my duties, however I was not
allowed, aithcugh on each occasion I was verbally assured that I will
be adjustc?( and my salaries will be released soon:

That being disappointed from the department’s verbal assurance I
filed my}cepartmental appeal on 15.04.2015 followed by service
appeal No. 505/2015 for my release of salaries from September 2009
till date: ga d also for my adjustment in service. My appeal was
allowed by the Honorable Services Tribunal vide order and judgment
dated 27 O 2317 in thz following terms; '

L

A

“ for the | Taimve reasons we accepi !hep"ccent (zppeal and direct that
the respoy: iuus S:I’JU_[AOC"(YZ aguinst the appeil('ntfor the alleged
wzllfui cz gnce or euy act of the appellant warranting
¢ -_l;act'o" in accordance with law and there after pass
‘ei .iee Jppropamre The claim 0/ the (Ippellant Jor salary




»concluded vzt/zzn a perlod of tlzree months Jrom the date of

communiation of this ]udvment . _
(copy is attached herewith)

6. That even zfter the order and Judgment dated 27.03.2017 of the
Honorable Tribunal, I appreached so many times to the depamnent
to join duties, but on each occasion I was not allowed.

7. ThatI am sti;l ready to serve the depa‘rtment,ifI am allowed.

8. That I have never committed any act or om1SS1on Wthh could be
termed- as:ms sconduct the charges leveled agamst me are incorrect
and baseleqs

9. Thatl have al my credit a spotless service career at my credit, during
my entire sersice I have ulways performed my duties to the best of
my abilities and in accordance with law and rules. -

Keepingin view *fclle above submissions, it is very humbly prayed that

the I may be adJusLej/an my salaries may kindly be released.
N

» . Your’s sincerely,
/
IV

' (Daud Khan)
NaibQasid
R/O Village |
TouheedabadSaifanCHowk
Village KagawalaBadbher
5 ‘ Peshawar
Dated: 08.12.2017




/

_ | 4 0GB
OFFICE O¥ THE

DISTRICT EDUCATION OFFICER (MALI*)

NOWSHERA
(Office Phone#023-9220228, Fax#0923-9220228)

Notification

1. Wihere As, Mr.Dawood Khan(N/Q) GMS Kana khel was proceeded under the Khyber Pakhtunkhwa
Government Servants (Efficiency and Discipline) Rules-2011, on the charges of will full a/)sen/@emn w.ef
3//()/7009 Jfrom School Dity as reported by the enquiry officer’s in their enquiry repori.

2. And whereas, Letter was sarved upon Mr, Dawood Khan (N/Q) GMS Kana khel Nowshera on 18-07-2017
/71 the enquiry officer’s 1c appear before the Enquiry committee.

3. And whereas, Mr. Daw-ood Khan (N/Q) GMS Kana khel Nowshera badlyfatled to appear before the enquiry
commitlee on 24/7/2017and remuined absent. ,
. And whereas, absence notice was issued to Mr.Dawood Khan (N/Q) vide DEO (M) office Letier No. 87-88
duted 25-11-2017, and a subsequent Show cause notice vide No.2003-07 Dated 15-G1-2018 on his home
uddress for appearance b.fore the District Education Officer (M) Nowshera and for submission o//ep/y of the

.\/7mvcuse nolice,

Fielst

Copy

< Lo o~

%/6‘

3. And whereas, Mr. Dawood Khan (N/Q) GMS Kana khel Nowshera had/y Jaited to satisfy the competent:
authorify aguinst the alleration levelled against him in his show cause reply,

0. And wliereas, the authority having considered the char ges, evidence on the record and giving the opportunity
of personal hearing 1o the accused official is of the view that the charges leveled agc’!m/ hint have been proved,

7. Now, Therefore, in exercise of the powers conferred by the Khvber Pakhtunkhiwa Government Servanis

(Lfficiency uad D/.SCI////)’](.)RL{/L.S 2011, rule 4 (b (i11)), the Competent Aiithority is pleased (o /mpme the Major
Penalty of Removal From Service upon Mr. Dawood Khan (N/Q) GMS Kana khel Nowshera.

-—-"‘""’/.‘__/- . .
<Z> (Fayvaz //u:sam)
({ L; District Educdtion Officer (\///
/
99 Nowshera
/Vn _IDEO (1) NS‘R/D/SC Act/ Mr. Dawood Khan (N/Q) Dmec/ 5/02/ 2018
for information to the:-

Director (E&S) Educa.ion Govt: of Khyber Pakhtunkhwa Peshawar.

Deputy Commissioner Nowshera,

District Accounts Offi. ey Nowshera.-

Head Master GMS kar a Khel.

District Monitoring Officer (DMQO) Nowshera. _

Mr. Dawood Khan (N, ) GMS Kana khel Nowshera R/O Village Tou/wed Abad Saifan Chowk Kaga
Walu Badber Peshawe r.

Office Copy

/’vou :/w/ a



Y e
To, D'ﬁ'—OQM//\/OW«- '0//_/

Divector, El :mantary & N condary Education,

Khyber Pakhtunkhwa, Peshawar.

Subject: Departmental Appeal against the order dated 16.02.2018
communicated " t¢ the undersigned on 28.02.2018 while

which the major penalty removal from service has -been
imposed against the appellant

Pravyer in appeal

On acceptance of this Departmental appeal the order dated
16/02/2018 may kindly be set-aside and the undersigned may
kindly be reinstated in service with all back benefits.

Respected Sir, .
[ very humbly submit the following few lines for your kind
and cympathetic consideration: ‘ - |
. That [ was initially appointed as Behashti / Naib Qasid in rhb year
1992. T was also medically examined and when found fit I was
handed »ver charge of my post and started performing my duties.
[t is pertiaent to mentioned that my service book was also
preparec. for the purpose of pay and pension.

2. That ever since my appointment [ had performed my duties as
assignec with zeal and devotion and there was no complaint what
N so ever regarding my performance.

3. That th= appellant continuously received salary of his post till
Septemuer 2009,

4. That wi ile serving in the said capacity, the undersigned due to his
domest'c problems in the year 2009, I duly applied for inter
district transfer from Nowshera to Peshawar, my application for
applicarior was duly processed, in the meantime the applicant
also got seriously ill arid therefore could not join his duty.

5. That thareafter, the appellant when regained health in the year

2010, I du: y went to join my duties, howevm I was not allowed to
join.

6. That I .ontinuously approached the department for allcwing him
to join my duties and for the release of my salaries, however
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neither my salaries have been raleased nor have 1 been adiusted to
join my duties.

. That [ alsc fi'ed service appeal no 905/2015 before this'honorable

tribunal  the service appeal was disposed off and decided wide
order and judgment dated 27/03/2017 with the direction to the
responder:fs to probe in to the matter according with the law and
there after appropriate order be passed within a period of three
months from the date communication of judgment.

. That the department issued absence notice dated 25/11/2017

communicatad to me on 05/12/2017. I duly replied to the absence
notice and explained my position and refuted the allegation
leveled ajainst me. ‘

That without considering reply, [ have been illegally impdsed the
major pznalty of removal from service wide order dated
16/02/2018 communizated to me on 28/02/2018. "

10.That 1 prav for the acceptence of my appeal inter alia on the

followin z grounds:

GRCUNDS OF DEPARTMENTAL APPEAL

That I I'ave. not been treated in accordance with law hence my

rights sccured and -g‘uaranteed under the law are badly violated.

. That nc procedure has been followed before my removal from

service 1 have never been served any charge sheet and statement
of allegations nor any regular inquiry has been conducted thus the
impugr.2d order is defective in the eyes of law.

. That I have not hesn provided proper opportunity of personal

hearing bzfore awarding me the penalty heace 1 have been
conderrned unheara.

. That no cnarge sheet/ statement of allegations and show cause as.

prescrived under the law and rules has ever heen served upon me
hence I have not neen provided fair opportunity to defend my self
agains’ he charges levelea. The impugned order is thas passed in
violati i of the principles of natural justice. |

. That tie impugned Order has been passed agaihst the appellant

witho t holding a regular inquiry which is violative to the
princinle / law and dictum declared by the éugust Supreme Court
of Pal istan in its v&riousjudgmenfsl reported as:- -
s 2002 - SCMR - 57
ii. 2601.— SCMR - 1566
iii.  2000-SCMR - 132]
iv. 1904 — PLC (CS) = 1717 (FST)

-
<
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As such the impugned Order was passed in violation of the
principle / law and dictum laid down by the august Supreme
Court-of Pakistan.

That it is subriitted that in the year 2009, duly applied for inter
disirict transfer from Nowshera to Peshawar which was duly
processed. In the mean time ] got seriously il and could not join
my dnties. However ] informed the department about my illness
anc applied aico for medical leave. _ -

That after gaining health in April 2010, after gaining health | duly
reportzd for duty however | was neither adjusted nor my salaries,
where-after | filed my service appeal. | have been pm'suing my
rem:zdy from the Jast 8 years for no fault on niy part.

. That vide order dated 27/03/2017 the department was directed by

this honorable tribunal to conduct and conclude the proceeding
aga nst the undersigned within g period of three months. However
the department took almost one year in concIUding proceedings,

ther=fore the impugned order is illegal and liable to be set-aside
on this ground alone. |

- Tha! T have never committed any act or omission which could be

termzd as misconduct, on d bonafide mistake such harsh penalty
of dismissal from service could not be Imposed.

That the undersigned belong to a poor family, I am having a large |
famiiy dependent upon. me; moreover [ have nc other source of
Incoriz, due to the witntholding of his salary my whole family is

- thus “uffering,

It is, therefore, humbly prayed that on acceptance of
th's Departmental appeal the order dated 16/02/20)8 may
kindly be set-aside and the una"ersz’gnéa’ may  kindly pe
re ns.ated in cervice with g back benefits . '

Yours Obedz’ent[y,
D
Cl2 55/
DAWGOD KHAN
S/o FAZLT RAZIO

Ex-Eeheshti/ Vaib Qasid Office of DEO (Male) Nowsherq
R/e Muhallah Toheed Abad Snitam /’%j_’:f_'"fif. T
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| "OWER OF ATTORNEY
Inthe Court ¢ l'_%j /(‘M ﬁb/&/‘/ %qu

—- ,ZWA//,/ {/ /@Jw _ }For

YPlaintiff
R yAppellant
) : }Petitioner

} Complainant
VERSUS

g olde Q/Z\ /éﬂ/(' tud ;y/l/\\a } Defendant

¢ }Respondent
}Accused

Appealiicevision/Sui/Application/Petition/Case No. of
Fixed for

We b uﬁdcrsigncd. do hereby nominate and appoint
YASIR SALEEM ADVOCATE, HIGH COURT

__--my trueand lawful attorney, for me
o appear. plead, act and

momy sme and on my behalf to appear at
wnswer iothe ehove Court or any Court to which the business is transterred in the above
s aprecd 1o sign and file petitions. An appeal, statements, decounts, exhibits,
said atter or any

matier .
Comproaises o other documents whatsoever, in counection with the
maater s sing there from and also (o apply for and receive all documents or copies of
documer.s, depositions ete. and to apply for and issue summons and other wrils or sub-
paena and o apply for and set issued and arrest, altachment or other executions, warrants
or order and o conduct any proceeding that may arise there out; and to apply for and
reeeive payment of any or all sums or submit for the above matter to arbitration, and to
cmploye) any other Legal Practitioner authorizing him to exercise the power and
avthorize Lereby conlerred on the Advocate wherever he may think fit to do so. any other
said counsel to conduct the case who shall have the same
/

fawyer v be uppointed by my
nowers.

A D ol acts legally hecessary to manage and conduct the said case in all
respects.  nether iercin specifie: or not, as may be proper and expedient.

A D Ewe hereby agree i ratify and confirm all lawful acts done or my/our behalf
under or b virtue of this power .. - of the usual practice in such matter.

PLOVIDED always, tha. [/Ave undertake at time of calling of e case by the
Court/my  sihorized agent shall inform the Advocate and make him appear ia Court, if the
case may : dismeissed in default, if it be proceeded ex-parte the said counsel shall not be
held respo sible for the same. Al costs awarded in favour shall be the right of the counsel

or his nui 1ce. and if awarded against shall be payable by me/us

IN /ITNESS whercol I/we have hercto signeda___ R
_day 1o the year

the . S
xecutant/i ceutants o -

Aceepled s ject t the terms ~rqarding fe

YASIRESALEEM =

VISGRS, SERVICE & LABOUR LAW
CONSULTANT
Fhe3 &l Fourth Floor, Bilour Flaza Saddar Road, Peshawar Canit

AIVOCATES, LEGAL
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KHYBER PAKHTUN KHWA SERVICE TRIBUNAL PESHAWAR

e | JUDICIAL COMPLEX (OLD) KHYBER ROAD,
i 5 B PESHAWAR : | . .0
No. '
APPEAL NOwervenene weernaines TL . .. of 20 m‘
......-----.....f......v ........... Cesnsunan ’m h --w ............ V{Wu".............;n... .................. " .....-..............-..-.-..;
. ' S ' Apellant/Petltloner
Versus
....................................... \\th - MK <. XE.& ‘:’E a.&\l\-,.
ESPONDENT(S)

. Nﬂﬁfé-’ﬂicsfﬂz‘vmeﬂtwner ................... &JY ............ ga}\QQ WK O\

\U\\«}O\{/\ t\}\ RQ,&[\WU\ w\j ® c_,ﬁd“vs '

————

\es\wz-u)&"

Take notice that yoﬁr appeal has been fixed for Preliminary hearing,

rephcatlon, affidavit/counter afﬁdavnt/record/arguments/order before thls Trlbunal

on ....... &L///,%)'a},, at?,‘ooAM ...........

You may, therefore, appear before the Tribunal on the said date and at the said
place either personally or through an advocate for presentation of your case, falhng'
.Whlch your appeal shall be liable to be dlsmlssed in default.

Peshawar.
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C “A” o

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

N

JUDICIAL COMPLEX (OLD), KHYBER ROAD S e
o | PESHAV | DR

: PEALNo ................................................ of-z,'o. ]
....... /M’Z/\‘Mﬂc/&%
L | | Apellant/Petitioner

: e Versus “

" m 770 @ﬁfﬂ;ﬁwﬁ ............ can
L RESPONDENT(S)

/ /%2, /W//z./ Q;(/Z(mm

Notice (to Appell e“t/;z fﬂ; é {/V ﬂ% /2,% ;,/LJ?’Z.,/

A&%&wﬂé$@¢f

L Take notlce that your appeal ‘has been hxed for Pi’émary hearmg, -
: “rep hcat on, : texraffidavit] ecord/ar HIe 1t or%fore thJS Trlbunal
[0) 1 1 £ ..,..:;.a TTRRNER S 4% PRI Z% ?........-.. aefuan ....-..;.... faiffee. j 4/ t% ‘. - '

.

, You may, therefore, appear before the 'I‘rlbunal on the sald date and at the sald' -
- place either personally or through an advocate for presentatlon of your case, fallmg e
whlch your appeal shall be hable tobe dlsmlssed in default o \\ ' :

R
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K K S R e Peshawar // ‘ ]
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' ‘ Before the learned Khyber Pakhtunkhwa, Service Tribunal, Peshawar.

~

S. A No. 72/2019 Restoration Application No. 295/2019
Daud Khan Vs Government of KPK

Subject:- REPLY FOR APPLICATION FOR RESTORATION.

Respectfully Sheweth,

Preliminary objections:-

el A

That the petitioner has no cause of action or locus standi.
That the petitioner has not come to this tribunal with clean hands
That the petitioner is badly time barred.

That the appellant has no cause of action to submit such application.

Factual :-

No comments.
Correct to the extent of dismissal of the appeal as neither appellant nor
did his couge&was present on dated 19-07-2019.

Incorrect however reply on the grounds are as under.

. Incorrect neither petitioner nor did counsel was present even no medical

cause list has been annexed in support of claim of the petitioner.

b. Incorrect
c. Incorrect as for para “A”
PRAYERS

It is, therefore, requested that the petitioner may kindly be

dismissed with cost.
—

Date: 12-03-2020

/

(KABIRULLAH KHATTAK)
ADDITIONAL ADVOCATE GENERAL
KHYBER PAKHTIUNKHWA, SERVICE TRIBUNAL
PESHAWAR.



