16.08.2022

- 13.10.2022 before S.B.

‘Learned counsel for the app'elvlant present. Mr. Kabirullah

“Khattak, Additional Advocate General for the respondents

presen't.

‘ Reply/comments on behalf of respondents not subm|tted

Learned Additional Advocate General seeks time to contact the ‘

- respondents for submission of reply/comments. AdJourned. To

come up for reply/comments as well as preliminary hearing on

(Mian Muhammad)
- Member (E) -
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; Date of order
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24/06/2022 v"

Nl 722

06™ July, 2022

-| Order or other proceeﬁiﬁés with signature of judge

‘| may be entered in the Institution Register'a‘n put up to the Worthy

vh'earing to be put there on 064"'2 s 7’7/.'Notic_es, be'issued to appapant

/G‘C”/ /2022 o .

i

The.appéal presented today by Mr. Fazal Shah'[' Mohmad Advocafe
Chairman for proper order plegs‘e. . | . K
This case is entfusted fo Single Be-'nch at Peshawar for breliminary

and his counsel for the date fixed.

CHHAIRMAN

~ Counsel for the appellant present.

Let pre-admission be issued to the réspondents..To

come 'up for reply/preliminary jhea_ring on. 16.08.2022
before the SB. L Q{

. (Kalim Arshad Khan)
~ Chairman :




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

_ PESHAWAR

Service Appeal No !)57’ /2022

Mst. Noreen Gul.............. ersesscssersessnssnnesmansnrsaneras Appellant
VERSUS
GOVE. and OtherS...eicsrescerserssencmme e msennenm e Respondents
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Dated:-20-06-2022 Appellant

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841

Through M

Fazal Shah Mohmand

Advocate,

Supreme Court of Pakistan

Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

W

Advocate
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v BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR Fgy Ptk
Service Appeal No é‘%? /2022 Plex "\wﬂiLéw
Bt 2ZHE-200>
Mst. Noreen Gul, Braille Teacher (BPS-15), Govt. Institute for the
Visually Impaired, Children (Girls) Peshawar............. Appeliant
VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974. AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE _APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

On acceptance of this appeal, respondents may kindly be
directed to grant/allow the appellant Health Allowance at the
Resmsral rate of one running basic pay w.e.f 01-01-2012 with all back

’V\'\\\» \> benefits.
Respectfully Submitted:-

F%lcd{ tn-day

1. That the appellant was appointed as Cane Worker (BPS-05)
on 01-12-1989 and was later promoted as Braille Teacher
(BPS-15) and is serving in the Special Education Institution
and teaching/providing special education/training to special
children and since appointment she has performed her duties
with honesty and full devotion with spotless service career.



v

2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so

far despite the lapse of the statutory period of ninety days.
(Copy of departmental appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay w.e.f 01-01-2012, is against the law, facts and principles
of justice on grounds inter-alia as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.
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D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and she is subjected to monetary loss
illegally.

It is therefore prayed that appeal of the appellant may

kindly be accepted as prayed for in the heading of the
R .%'»v"y‘,:::v“" “‘“

appeal. Yz

. «‘\\

g

Dated:-20-06-2022 Appellant
| Through

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973. -
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. U‘)\\p

ADVOCATE

AFFIDAVIT

I, Mst. Noreen Gul, Braille Teacher (BPS-15), Govt. Institute for the
Visually Impaired, Children (Girls) Peshawar, do hereby solemnly
affirm and declare on oath that the contents of this Appeal are
true and correct to the best of my knowledge and belief and
nothing has been concealed from this honorable Tribunal:

DEPONENT
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In ‘ihé I-‘cd'cr;nl bcx vice Tr xbunul Ishm:llmd

Appuitls No.S65 10 873, 757 (0 793, 894 Lo ‘)lh 918-A,919 to
943. 998 101045, 1108 10 1179, 1224 1o 1243, 1265 t0 1325, 2327
10.2350, 2352 10 236882368-A, 2369 (o 2443, 2446 10'2484 &
2487 10 2501, ...sOb to 2520(R)CS42016 wnlh M.Ps.

Nusrat Talir and o_Lhcx.s
Vcr\ux

Sceretary, C"un(.nl Adnums(z' ation & Du-do;.muz( Division,
Sccxcl.u\' Fins mu., Division and AC‘PR Isl.lm.lb.ld

Date oflnshlulxon : 04.04.2016, cic. .- .
Date of hcaring ¢ 17.07.2017
Datc ofJudj,mcm : 18.07.2017

'z 1
Belore: Sycd R.n!‘duc Huasmn Shal, and- )
I o Sycd Mulkammad H‘umd Membcrs. A :
. Present: . Mr. Mulmmm.xd Anwar Mug,hal Advocmc for the
N appellaats.
.

" Syed ® Zil-c-Husnain  Kazmi, Assistanl ~ Altorncy
.General for the respondents with M/s Arshad Anjum,
Assistant Dircetor, CA & DD, Naveed Akhlcr. $L€uon .
Officér, Finance Division, Azhar Nadeem A
Assistinl Accomnts” Officer and Muh.unm.:d Ja :obnr.
bu\mr Audllor AGN{ as D.Rs. .

-~ H
>~
. .
3
i -—

UD(‘M!«NI‘ R

SYED RAI‘!OUI' ”USSAIN SHAN, MEMBER:- Wllh lllleJlldblllclll,:'

wc shnll decide the above mlcd -appeals. The facts Uvmg rm. to lhc present:

appcals arc that the Prime Mxmstcr of Pakistan’ approvcd paymcnl ‘of Héalth

Allowance to the msmuuons prowdmg Health Scrvnccs in lhc year 012‘,-’,'; '

~and the 'Fi “inance Division’ lssucd nouﬁcauon No 2(13)R-2/20| 1-777 nlcd ’
: 06 02 2012 for gnnl of Hcalth AlIO\vnncc. cqual to ouc,basxc pay *

mnmng salary to- the hcalth personnel in the cmploymcnl of Fe
Government in BPS Schcmc w.e.l 01.01.2012, in addition (o lhc CXiY Lo
pay and 1llownncu. in BPS scheme, Health allowance had been p'ucl (9.1

contcmporarics of the appcllants in othér Government. Hosp lnls,;mclu’ 3 5
PlMS Federal, Govl Poly clum.. ("DA ICT, Pakistan Railways and Fec

Govcmmcn( Scrvncc.s Ilospxml l«l.tmnba(l ete. but it was d scofuinuv.
the pruscnl appcll.mls vide impugned orders dalcd 08.08. 2014 21 .03.201
P
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2056510 STMRICSI2016, e,

and 35.03;20;(&,,4 The. Scereiary, -Capital 'AElminis(r::;"vn '.\".T)cvclnpmcnl Y

Division ((.'A&II.JJJ) vide lene thicd UG.OS.?.()J 2 adlowe, lealth Allowance

1o 24 personnel of Birectonue General ol Speeial I'lelmv-,' o (DGSLE) und

the AGPR, Islamabad ¥arted paying the sn.id'AH'ov\\::mcc - These personne) -

Wil elfeei from 0105 212, )y, o diseriminative gegi,.., ol Seerctury

CAKLDD ihe cmployces of DGSE st.ﬁr(éd agitating the matter with him who

 vide leiter d:n:c:l_l3.()3.20 V3 allowed {ealn Allowance (o all (he cmpluch.{

of 16 iuslis_u(imls of DGSE and allicd cducation centies, cte. in view.or

functions and e scrvices being rendersd by them in pn;dvi‘ding}l-lcnllh,

-Services (o the disabled ang special children wigy clfect from 01.01.2012

and the AGPR accordingly started paying the said allowance 1o them, The

AGPR vide letter dated 08.08.2014 inl'un;wd, the Dircctor .ch:crnl;' DGsEE

-that Finance Division had.not provided budget allocation for the year 201 4.

2015 for the sajd )\llou‘auu;c;. hence, the payment of said Allowance be
"Stopped by submitting the computer changes through coiicerned DDOQs,

-but the CA&DD parked.the budget and later on alio_ca(cd the s:imq to some

other drgnm‘_znliou. Being apgricved o.l's(o‘pp:ugc‘or‘ the said Allmfv:mcc vidis

3

letter  dated 05.08.2014 the  affected cmplé}ccs Niled Wiy Petitiog
No.3,78j3lzdlll. 3358/'201-! mul--l()(ﬂl?.ulcl \\'lliél;_\ycrc dispuscd or by th
l-]q'n'lilc Islamaibad Hiph Coury, Jsl;mml};xul vide order ;in'lcd 17.09.2015 i
the following manncr: - i ' '

XXX . C T XXx - Xk
" In e lignt of the above, the instam petition
alongwith the: connected pelitions are converted into
- Fepresentations deemcd 1o b Punding bc(bruilhc"lcumcd :
- Sécrclary CADD: Thc-lc:ujncd. Scerciary CADD ‘shajj .
- afford "an opporiunily of hearing 10 an authorized
- Fepresentative af e Petitioncrs and, thercafier pass a
" Speiking order, If s expeeted that (he Sceretary shall, i
inter alia, take into consideration: S ‘, .
M the allidgrit dated 36,5.201 5 fiteq by the Secretary
Finanee, during the procecdings before this Court; !
b) the et har in Some cases (he Health Allm"-an'cc.
was mid {0 ke employees by ihe AGIR pirsuant
v iedhe appraval given by the CADD;. Ch
vc) The reqicst minde by and on behall o the,
Petitioners that in (he circumstances recoveny of
- the  Health Allowance would cause imnlensc .
. hazdship: ang o oo : '

. . ’ l
d) The fact thar e pelitioners are craployecs of:
reat departnients  ang enditis . nnder the

: Subscqucmly the Finance Division allocated 'b\xclgcl lor the sajd Allowance = J

B
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‘. ’ . 4 . '. - Wy H n,.‘
c - B 5(»,8 i Sl.l(l()(,.\/..ulln, ete. with M.l

administrative umllol nl CADD and, therelore, the
“entittement or cligibility  shall _be  taken o -
consideration in the  light of status off cuch .
departiment or uml) separately.
5. - In order o nicet the emds of Jll\.lll.\.. u \vould be
“appropriate that. recovery of the Hcalth Allowance alrcady
paid 1o the cmployces is rccover cd aficr a speaking order his
bccn passcd by. the learned Sceretary. It is expected that the

e Sccretary CADD shall pass a spcaking order prcfcrablv wnthm .
- . 90- dn)‘ . .
LT ONNX R o - . XNN _ o - NNX
The bu.n.lmy CALDD alier puu s llm ru.uu‘ mul n('lnro.lmL. llw : ..

“apportugity af lu...u_nu;_, o the .uuhmm.d mprcscnl'\uvcs ol “the
14.03.2016 passed the arder dnlu[
13.03.2016

" pctlitioncrs (now ':I]W])C"illllb').()lli
121.03.2016 and . declared (he CA&DD's lciter dated

allowmg llc.lllll z\lluw.mu. o the l)bbl uupluyu.:, uul.nv(ul against
the rulcs, voul ab initio ind dirceted the- AGl’R lo I'CCOVCI lhc. said -

' Allowancc from their salancs in casy msmllmcnts. I

' 2." - In this backdrop, lhc appcllams filed the mslnm .q)pcals with

lhc followmg prayer: - W
i “It is, lhcrcfon., mosl respectfully prayed l.hat the o
‘ . ‘appellant being: entitled to Health Allowange being | o ¢
"covered under catcgory . of Health Personncl, ‘the said (WO

‘order dated® 21.03.2016 by respondent No.l may |
_lhucl’on.. be set aside and it be declared that the action | - -
of respondent Mo in“withdrawing the suid < zllovianga’|”
. and recovery thereof from the- salarics. of appcllams, is{ .
“t 0 malafide, nllcg.ll violative of principles of locusi - . 1.

. pocmlum:u.. unfair, un_;ust unrcasonable, nrbxtnry sy
Tanciful and.capricious. and that are entitled to réccive
the same, . [tom the date it has- been wuhdrnwn and

stopped lrom payment.” PR

3. The lc.xrm.d "counscl for the appellants a:gucd thal lhd
.appcllants bcmg Federal govcmmc.nl Scrvants under Amclc "40 ot’ .
" Constitution of the lslamxc Republic of Paklstan. 1973 and covered J“".ﬂ‘?"- A {

:

Scction 2 (b) of Cwnl Scrvanls Act.'l973 wcrc cnmlcd lo all pn,"tm

allowances pﬂ.shrlbbd by !"u.lu.nl Gov;rnmu\l for its unployu.s l'_ Al
stated lhat financial du'ccuvq comnmcd in Ministry of] Finance
No 2(13)R-2/"0]l dalcd 06.02. 201" ‘wils unambxguoxs z}nd

stipulated admissibility of Health- /\Ilow.mu. {0 nll health- personfic

cmplcwmcm of Federal Covunmu\l in BPS bt.lu...nc but d:::qnlc tiye

nnlllu,.num al the IV m.mu. DI\'I\I(\H. the appellants were r.lt.p:;wx.d

MR S : . ' ,
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4 305 lo's7 ;(R)c.vzum. elc., wilh M bs,

,sdid' béncl’tt. In suppo-x or h:: \usmn. the learned wunu.l lm‘ lhc.
o ,‘- appcll:mts 1cfcrr~d ta the Judgments of FST dnu:d 05.10.2015. 11.01. ”OIG
. 18.05, 2016 and 14. 122010 p.u.-.\cd in Apm.nl -No. 224(1’{)C5/22()l s, 867 ln
k 37’(R)C5/’Ola. 'll7(t o Il!-7 HsY (o l"SI(l\)(.S/"Olb & 381
~0S5{R)Cs/2016 and prayved for the same relicf, The lc.nrncd counsel

vdmncmly arcucd that the .Lsponduu-r inance Division 1 was blmvmt, hot
-and cold in the snmc hrc.uh as, on the onc hand, it had adtited the clmm ot‘
the appelianis i p.-.... e l.n.u parawise Ll).l:'Tu:.‘R: filed i the Hea® blc
L . lslamabad Mngh Court, l:.lnmabnd avhiile, on u:c mlu.r Irmd llu.y du:hm.d
the snmc s.l:um vide. unlc.r d.l(ul 2l .03, "016 He con(uulcd that the hcm.l‘ ¢
. oncc l'nnlcd and acted upoy h.l(l ch.m'cl a vestedd right \vhu.lu coukl nol b1. e
wuhdrawr. u1xlmcr.|ll\'. in \mlnlmn of plmcxplc cof natural Justice, The
Jeamed counsel lnr the appellang l.lslly HY Em.d that unpugnul urd'.rs were
void ab- amuo, cm.uu-nnn-_mmcc and’ h.lvm[: no s.uumy of Adaw ag )
g \thdr.'l\\'.ll 7 stopjs: e of \.:lmy .unmmn.d o punishimeng which could not
~be awarded withaut ::dnplmr the tlm. process, of L. pmvulul uudcr llu..
(;uw.rnmunl Servants (i my wnd Uu-.upluu.) l\ulu. 1973 -',. E

4 - ’lhc nppc'lls were rcuslcd by the rcspondmlc Il ,was stalcﬁ_

that lhc said nllownmc u.w x.u( admissible to the appellants as lhcy dxd aqt

“fal} umlrr the 'Ic.uu'un o!‘hml.lx potsonnel because health pcr<onncl mea ¢

" a pcrson \vho held a post in .mv institute or organization dchvcrmg scrvx‘

" in the healthiscetor and mcludcd in St.hcduh.-l It wns rumu.r submulcd tha{

-7 the Hcalth Allowancc was n“owcd provxsnom"v o, thc appellants by Uu.’
. AGPR on the -basis of- C/\DD Division's k.ucr dated- .06.08. 2012 buy’

‘ sub‘cqucntly that Division mu a refercnce 16 the Finance vaxsnou o seckj T

its concurrence for admxcsibili_@ ot‘.Hc:allh Allowance which rdgrcuc'& the) . 1~
4 Same on 14.03.2013 oi1-the grou.nd_ tha they were involved in the procc% "
of cducation, lrmmng and rc.lnbnm.umn nl‘ disabled c.luldrcn and pcr\oml
withy disabilitics and, hunc». -.nuld not he dccl.wcd .|s health px_reonncl to].
~beenme entitled for the said. .llluw.mcc. The CADD on 13.03. 20!3 m its
' Communication to AGI’R u*-mcu.d sanction of (hc I-h.nl(h Allow.mcc to-
DGSE cmployccs \\uhnu( curcyrrcncc. of the Fi mance Divisian .mcs lhc
AGPR - made pro\'lnxonnl raymeni o the. appcllams. which ‘was
suhs«.qucmly (Inmnumlcd afiep! \rcnlu..umn ol umllcnn.nt in 'rrdc.r to
‘prcvcnl ‘the nmusc ol lhxs allmwan\.c. by non-cnuﬂcd personnel] It ’wns

submmcd h\- lc‘pondt.n' Nn 2 m.u health .lllmv.mcc was' g.mu.d vuh (hc .

v'-'.'\h\ﬂrﬂ‘\“ . .r.:A
:-éuni;"’*,:

- v ’ T Y QWA o otad as - |
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.lpprm'.ll ol the J'umc Minisicr, thmugh # summary, :.pc.cmcally moved for

thred Federal Government Hospuuls i.c. Pakistan Institutc of Medical

Sciences, )7 G Pol\'uluuc and N.mon.ll lnsu(u(c ochh.lbxh(auon Mcdxcmc

(e Dxrcctomu. (xuu,rnl of. Spccml I:dm..umn & SQcml Wcl(‘.uc, hcmg an

_educational bod) dt..lll with. the. process of cduc.mou, lrammg :mcl

‘ n,hnbtlu.mon ofd:s.lhh.,d cluldrcn and persons willy chcnb:huu. which w.n

carricd out by a muiti- 1rofcssxoml tcam mcludmg tcachers, profcssmnnh

doulors. admuu.lr.nurs,. minister| ml and supportive / .mull.uy stadt chd nul

Cfalr wx(hm u:c ambit of hcalihy orgamzauon and could not be dechared as

*heatth pt.rsonnc!' lu get the said. .nllu\v.uu.u The respondent No.3 je..

_AGPR in its parawxsc commcnls submulcd that the identical, .cascs litled Dr.,

.

Farkh E.. Lodhx etc.’ vs Sccrctary Financc were still pcndm;, bt.forc the

Hon ble Suprcmc Court of Paluslan

" was. grantcd to. the hc.xl(h pt.mmml in the cmploymcnl ol Feceral
Govcmmcnl in By bl.h(.nlt \wlh c“u.l lrom (1 .01.20]2, u \v.l.\, quc |

ndmxssxblc 1o’ non-ch'nml cadres. In reply-to a query raised by AG,PR vide

letter No. TMIlb 64’CSHPIIU’6/20“ 121186 daled 12,03 2'012: lhc |-

g chulauons Wing of the Finance Divisioi vide U.0, No, l-.2( 13)1(-2/2012-

172 da(cd 27.03.2012 fumished dt.[' inition of (hc health pcrsonml by shmu, '

.' - that *health Personnel* Meant a pcrsons who héld a Post in any institute or
' -orgam'zation dclivcrim_; services ‘i,n the health “sector “apg - included jn

Schcdulc—l but did not include pcrson who was on d(.pulauon lo the
Fedcral Govcmmcnl from any Provmcc or-other aulhomy and who was on
comract or on work charged basns or-who was paid l‘roru contmgcncxcs.

‘The appauants are ncither dcpmauomsts lrom any Provmcc or othcr .

Thcy arc also not- being paid {rom conun;,c.ncnu.. On (lu. contrary, lhcy nrc.

ARONSY TV g',"—‘.
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DL S$AL . )
Begers 5, 2 LER Bt e ST H L

$eeae .. : . . .
Baus Rl a0 c. s
. v . . . .

? 3 36510 ST3(R)CS/2016, cte. with M.ps.
- : - ,

’

; ] - . ’ :. ’

CS T We hcmjd the Icamt;d counscl for the parties and pérused the -
- record. - E o ' ' -
6 ‘ l'hc. lu..nllh .umw.mcu u]u.ll o onc bns:c pay orrunnmg silary -

i aulhomy nor havc been engaged on conlr'u:l or on work’ charged bnsxs. -

. civil servants. upder seutio, 2 (b) ol llu. Cnvnl bcrv.uus Acl 1973 und nrc :
: dchvcring services to ‘the disabled chlldrcn / persons. The beneficiaries /- .

to lhc, dcﬁnition 'fumishcq- by. lfu,: F'inancc Divisioh vide their u.o, dau.d' '
'27 03. 2012 the appellants. are ;.nmlcd o health’ allmv.lm.c In, puras-6 & 7'¢
undcr I‘acls ol‘ Parawisc Lommcnb fi lcd before thc l-lon'blc Islan;nbnd-l-hgh ‘
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" the h“hl of the judgment of Hoan' blc Suprcmc Court of Pn.us(:m rn.porlcd in’

_ Orgamzauon to AGPR for Stoppage of HPA 10 non-cnutl‘cd cmployccs and <

st It g Al .lllnwul m .|ppmb.uc and reprobate, N() logical n.ply has .

" once granted and acted upon crcalcd a vested -right. wlnch could not be

cgally sustmnnblc and liablc to be sct asldc L o : . o

i 7; ' 5 \Vc would hLL to make | an cmplmsxs on lhc judgments of (hc"f'
‘ rnbunal in Appcals No. "24(R)CS/’0 l 5 and 381 10 405(R)CS/“016 da

; ] ‘_\. iy
4 ¢ \
—— G-ﬁil. IS!
- n-rnn '\
' 6 S65io s71m)csr'o:( cte. with M, m.

y

Couri_. Islamabad on beh.)ft of Su..rc.mry Finance l’)lwsmn in Writ l’culmn:
No.4007.2014, it was calcobncnlly admmul lh.u in April, 2014 an(ry of
.C.'\DD :ignili submitled Nis / DOs con(mmng a provision ol Rs.100 nullmn

~as HPA “for DGSE for financial yu.u‘ "Ol'l l5 lmwwu' DEA u.luu.d o )

cndorse the NIS 7 BOs and foru.l'ully deducted gn amoum o(‘ Rs 92,542 A

million of HPA, leaving Rs.7.458 million ‘for thc petitioncrs  (now " -
appeliants) i.c. 24 cmployu... who bclongcd to medical prorcssxon and came .

under the cnzcna of cnutlcmcnl of HPA as. pt.r DEA (L.ADD) .
undcrslandmg .D.O." letter dated 09.0s. 2014 was  issocd . by FA's

it was duty of AGI’R 10 take action on’ the said letter and “'decide
cnmlcmcnt It was pr.'lycd that thc pcnuon was an .ldmxm'ﬂmlwc. 1ssuc wull e
CADD & DGSL, therefore, llu. Fi m.mu. Division be | (.:u.luclul from the fist

-of respondenits. Now the l-mnnc» Dnvmnn h.|~. come up with different

been submuu.d by the respondents for d\,prmnb the appc.llanta of their -

Icgmm:m. rxgh&s. A large pumber of employecs of the I? “cderal (aow..mmcm .

similarly placed, are gcum;, the said advantape, Why. then, the uppcllan(s g
be deprived, is not clear from- what. has been written in (e commum before
“the Hon'ble Islamabad thh (..ouu Istamabag and {he Federal Scrvice
Tnbunal "This seems to be dlscnmmmory treatment oﬂcndmg Articlc 4 &
25 of the Consmuuon of Islamic chubhc of Pakzslan, 1973 I‘urthc.r the
appellants have bccn dirccicd by - rcspondcnt No.l to refund the paid
amount’ whnch is ugamsl the principle of locus pocmtcmmc bccnusc (hc
Flon'ble Suprcmc Court or Paklsmn has consns(cnl]y held that the bcm.ﬁl

withdrawn umhlcrally,(m \-nol.-mon oF rnlural Jusllk-c. It is an csmbhshcd
law that benefitg feecived hy a cn'xl scrvani, cw.n under c..rruncous urclu'
passed by the compctent authiority wuhnu( :my fault op “the p.m of” uvnl
sevant could not be recovered. cven if - the benelicial order w.xs
subsequently withdrawn. op rectific c.(f We are fortified 1o take this vu.\\' in,

PLD 1992 sC :07. chcc. to this c\tcm, the impugned’ ordt.rs are inot‘.: .

, & : vl
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/,w:m

' Us. )0.201) and . IZ.ZUM whergin: the - controversy - u.lauu;, to llt.ullh

’ 0 / ISR .\7.](!()&'5&'0!0. cte. with MBS,

v

Allowance has .:hudv bees resolved: \Vlu.n confxunu.d wxlh the s.ud fact,
th respondenis have failed .10 (lcm‘ th tuct. As suc.h, the dCllOﬂ of tl)c

. r\.spondcms .xppuub to lu. uu.on..xsu.m in the light of the nloxmu.nuom.d
- Jjudgments on account ol f\."ucl- 2;- of the Constitution which guaranu’.cs J
..qu.:l rights . and  equal pwlu.uon of law for cvury cuucn. To cnsure -
uml’ommy, rule ol consistency n}ual ‘be applicd while consldcnng the case
.-l' Ilu:' nppellont, .:i’m e u-:- Phouihilee )\‘u-'s Clone vide i uulyuwul I tha |

case reporied as 1996 SCMR 1185 has alu:ady lu.ld that “rule of zood

bavu‘n.mu. destandy thai the b..m.ﬁ.s ot’ the saidd decision be extendey to-

vther civil servins also, who m.ny nut’ lu. patlics lo the litigation, mslc.ld of,
| »ompcllmg them 1o approach xht. 'lubpn.xl or any o(hur legal forum, Hcpcc' |
the claim of the appcllams is rcquu'cd to bc dccxdcd on the same analogy/ -
- 'prmclplc as framcd in the cascs of Dr. F arrukh Fiaz Lodhi and othcrs by the
" Tribunal vide ity Judgmcnl dmcd 05 19. 2015 ll.Ol .2016 and 14. 12. 201p

F oregoing, m view and lollowmg the rule of consxstcncy. thc :

[/

.

- impugned orders dated 21 [03.20106 .uul 25.03.2016 are scl. aside ;vuh
dm.cuon 10 the: n.spondcms lo continuc the Health Allowarice ulrc.ndy

R

iUy anted W the .lppy“dlllh .-.mu: 2012, nnd o refund all duduc.uon m.ndc in
v.umph.mu. \\uh the impugndd ur nlu':- wuluu a periad of uiie num(h lmm

the date the \'up\ wi'this J\ul,-mcm is eeveival in their office. Since the main | - -

v
1T
LR N Y

v weaie v

ot

=~0Q5

appceuls have bu.n accepled, ivlisc. Petitions are ..l..o asccepled.

' . - o Jml,_.mcm o .lppl\' all thetitled .mpcul\ mul.u.x.x mul.mdh.
10. ~ There shall be no ordcras 10 costs.
Mmoo Pamcs shall be informed. accordmgly - o '
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Zia Afzal ete, -~

* Muhammad Rafagatiete.
- Raflq Masih ete.,

Javed Igbel ete.’

“Muhammad Yamcén ete. -
_Mst. Ishrat Masood etc, e

Zafar 1gbal Bajwa-etc,

. Khalil Ahmad Bajwa etc.
Alam Zeb etc, .

‘Muhamrmad lqbal ese. - .

Tanveér. Bawariste: - .. 0 - ’

Ghulam imran; Haxdcr eted
Muhammad. Parid’ ete.
Chan Mehmood Sa_uad ete.
Nisar Ahmed ete.
Aslam Shahzad ete. -

- . Shaulkat Ali et¢..

Niser Ali - ete, . -

. Muhammad.As} etc.

Arif Mehimood ete.

. " Syed Rizwan Ahimed ete.

Muhe\mmad Aslata etc..
Mazhar Iqbal Kiyani - ete.

g;upremo..ou of PakistanMunic Masit 6tc, .

lslamﬂbld

Sk

_ Shaukat Hayat ate.

Nazir Mehimood etc, -
Syed-Alkbar Husgein ete.
Syed Tahir Hissain-ete.

Ma Nadiaetc oo

_{in C.A. 1836/ 01'7)
{in C.A. 1837 /2017)
(in C.A/ 1838/17)

(in C.A.1839/2017)
{in C.A.1840/2017)
(in C.A.1841/17)

(in C.A.1842/2017) *

(in'C.A.1843/2017) -
“ {in CiA1844/17)

(in C.A.1845/2017).
{in C.A.1846/ 17}

{in C.A.1847/2017)
{in C.A.1848/2017)
(in C.A.1849/47)

(in C.A.1850/2017) -
“(in C.A.1851/2017)
{in C.A.1852/17)

{in C.A.1853/2017)
(in: C.A.1854/2017)
(in.C.A.1885/17)
. (in C.A. 1856/2017)
(in C.A.1857/2017) .
. {in C.A.1858/17)°
* {irt C.A.1859/2017)
" {in C.A.1860/2017)
[in C.A.1861/17)
(in C.A.1862/2017}
" fin C.A. 1863/2017)

N fin C.A.1864/17)

{in C.A.1865/2017)
{in C.A.1866/2017)
(in C.A.1867/17)

(in C.A.1868/2017)
{in C.A,1869/17)

(in C.A.1870/2017)
{in. C.A. 1871 /2017)
{in C.A. 1872/17;
- {in C.A,1373/2017)

| nC.AL1874/2017)

(in-C.A.1875/17)
(in C.A.1876/2017)

. -(n'C.A1877/2017)

- (in'C.A1878/17)
Ain C:A.1879/2017)
- -(in C.A.1880/2017)
" (inC.A.1B81/17) -
(in.C.A.1882/2017)
{in.C.A.1883/2017)

(inC.A.1884/17)

- (in C.A,1885/2017)
(in C.A. 1886/2017)
{in C.A.1887/17) -

* (in CA.1888/2017)
{in C.A.1B89/2017)

" (in C.A.1890/17)

{in C.A.1891/2017)

{in C.A.1892/17)
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Khalid. Usihan etg,

- Zafar Ejaz etc.
- Azhar Ali. glc, .
Arban Mehinood ete,.
. arif Khan ete, - ©
IR Atif Amarn Butt etc. s .
: ‘ Muhammad Siddique’ctc,
Ghulam akbar etc, B
Zafar Khan Khattalk ére, »
" - Rabar Sultan etc, . = :
. Younas Masih ete. e
" Muharmmad Feroz ete,
Taj Muhandnad ete!
M'uhammad Yousaf ete,
- Muhaminad Riag erc,
‘Sibghat urRehman etg,
‘Munir Akhtar Qureshi ete,
o Nasir Ahmed éte, .. - .
“ . Zaheer Ahmed- ete. -,
Marnzoor Ahmed ete. - .
.Muhammad Zahir Shah.ete,
: Muhammad Tariq ete, -
Muhammad. Khalid cte.
I\duhamndeja:; ete, |
Muhammad"'lqbabe‘tc. )
Azad Khan ete, 2T
: " Syed Ulmer Shah etc, .
- Moeen ud Din Alh tar ete,. -
T Zarf Hussain Siddique ate;
Fazil Wadood etc, o

-Abdul Salam ete.

. Kamran Khan ete, - -
Muhammad. Bashir etc. o
Zulfigar Alj ere, . .
Khalid Mehmobd: Khan -ete.
Muhaminad ‘Shail ere
Khadim Hugsain SEa .ete.

Nesir Mehmood Sattl gte, . . - 1931/
7 i C.A.§;932-/1-7}~'»j"__'j'
( 7 T
-

Tahir Masih ete, . S
. Shahid Abbas-Shah ete, -
. Yarah Rehwman.etc; -
Shamshad Ghur ete,
Muhammad Riaz etc, .- -

Muhammad Salman Siddique stc,

. Riaz ali- etc,
" Sacedullah: ete.
“ourtassotiate  Yasii Mchmood' etc.
MG Court of Pakis@n )y, o . Baksh: etc, .
isluminabad Muhammad Fayaz etc.
Salma Rana ete, - :

A tTFSTED Fiar Aimed #tc. +- ' -

e, . Muhammad AKbar Masood:ete......

R

-{in C.A.194i/17). . i

Muhammad Kaleem Kh id t':‘t.'c.

Mehmood Arif.ete, .

o Zeeshan Khan. ete,
/, . : Abdul'Qayyum-etq;'.
Tl ‘Muhammad Necem ete, - © - .

. / ’
. (inC.AL912/2017

. (inC.A.1924/201

<. {in C.A,1938 (1"

~fin CiA. 1944/
{in C.A.19457d017y = - :
(in C.A19467201 7y - -

(in C.A1907717) | -

. in'C.A2908/2007) <

, ,}in C.A.190972017)
in. C.A.1910717) " -+

(in-C.A.1913/1%)

L (i CiAL9T472017) -

{in C.A.1915/2017) *
“(in C.AL1996 /201
- fin C.AIQE7 p17) .

fin C:A. 197/

(in'C.A.19207.17) -

fin C.A.1921/2017) . :

(iry C.5. 1930203y
(id C.A. 1023/37)..\"

<O17) . -
(in C.2 1925/2037) . P

(in C:A.1926/17)

finCAl927/2017) .« .

fin C:A.192
(in C.A.i92

Q17)

(in C.A1930/27gl7) N

{in C.A.1931/2017) " -

(in.C.A:193872
lin C.A.1934/2
{in C.A.1835/]

in C.A. 193642017y "

‘(inC.A,1937 /%

o

(in C.A. X030 /2017)"
" {in C.A1940420%7): .

(in C.A.1942/2
(in C.A.1943/20

in C.A.1947717). - -
- (InC.A.1948/2017)

1908/2007) - . C ¢

o1z
- Min C.A.191972027)
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- (n.CA.1949/2017) R
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- Azhar Qayyum etc. o
= Pervaiz Masth-ete.
. thnmmad’ “Munir éte.
‘Shaheen: Are: e,
. Mrs, Parvaen Zaidi ete.’

'Muhammad Kamran cte,

ad Rlzwan etc

o Muhammhcr ‘Rosherniete,-. .-

" . RulthBang Yasmecn etr .

. - - Noreern Alfaf-ars,
~,Fehm:da*A’lduar ete.

| Junaid Halder -ate,
Waqar:Ahied étc,
'Waqeu- Hueguin Sheh ete.
iShahid Heissain- ete: -
--Abdul:Razzag. -ete, }
.Bilal Ahmed ste, . o
Muhammad ‘Pervez ctc‘ ;
Nusrat !qbai-etc. W

B ..vycd .:ema.d Hussam Sha.h ctc '

Hajlra Bibi ete, -

Nasecr Ahmed‘ctc.
Laehma ete. .
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‘Tabssuny Bcgum e

: - F“T‘» STEJS Farlian. Abbag ate:

~"Muhammad Khab ptc E

SUMyQAija.q.m.ﬁ i

Muhgu’hma Hartif etc.
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Sar Mahmodd' cto
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" (in.C.A. 1950/ 17)
{in Coh. 1951/2017)
(zn CLA,

g SQ/"‘OI?) L
sa ¥

(mc.A. 1954,
* {in C.A. 3(95& 17
{in C.A. 1956/2017)

. (ix C.A.195772017)
(inC.A.1958/17)

Ilin GA 1959/201‘/)
(i C:4.1960/2017) " i

" {in.C.a, 1961717)

- (in.€,A. 1962/2017) .
{in C.A.1963/2017)

- {in C.A. 1964 £17)

" -{ineC.A, 1965/2017)

" {in €A

. (in C,A! 1969/2017) "
i(in C:A,1970/17)

{in'C.A.1971/2017) .-
(in C.A. 1972/2017)
T {in C.A1973717)
{in, C.&; 19'74/2017)
* in C.A.,1975/2017)
- fin CAL976/17) .
- in C.8.1977/2017) °
(in C.A1978/17).

- {in C.A{197972017)
~fin C.a, 10.80/2017)
{inCaA.l981/17) -
- (i Giks 1982/2017)
" (in C.AT1083/2017)
in C.A. 1984/ 17)
(in'C.A, 19)35/4!017)
{in'C:A.1986/201 7
,(xn .0 1887/17). °

.A,xgas/zom
MR CA. 1989/2017)
“(n C.A.1890/17)
{in C.AY 199‘1/'1017]
{in C.A; 1992/2017;
(in C.A.1993/17)
© (in-C.A. 1994/2017)
_.(in C.A:1995/2017f
i C.A1996£17)
(in:C.A.1997/2017) -
(n.C.A.1994/2017)
iR C.AABYY/ 17}
‘nn C.4.2000/201 7) -
e, A2001417)
R AQOOQ,‘QOIY)
tind A,2003/2017),
iniC.A; 2004/17)
- (inC.AL 2605/201 7)
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- Biigees Ba.noetc B
Ms, Agra Batool et T,
. -, " -Mushisq Masth ete. Ao
- . Mazig - Banog‘etc.

v Sye‘d‘*Shghnil':-h‘.Fa;"hazt Buiktieir”

etc. .
vpamin:Fatima _etc.
Muhammad lsmail ete.
Naheed Akhtar etc.
 Zahida Rashid etc.
. ) Moeen. Shahzad-etc. |
R ~ Hifsa Hameed ete. -
Rizwana Bashir ' etc.
tiuhammajd ‘Sabir ete..
Uzmea Nawaz etc, .
Ghazanfar,Abbas etc. o
. Fouzia Shamshad etc.
~ Gaira Shaheen éte.
_ Noheed Rauf etc.” = ..
. Meéhboob ur Rehroan 6tc:
Shahnaz Zafar etc.
- 'Abdul Rahim etd.’ - L

T .

Toadat Hugsain etC. - . o

{in:C. A
- {in C:A:2020/2017)-

{ireC.A2021/2017) -

- (in C.#.2022/ 17}
i C.A22023/2017)

- -(in CA:2024/37)

e

’ 4&&1.@;&2625/2017)
T CA2026/2017)

(in:C.AR027/ 17)

+ (i ©.A2028/2017)
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. Ume-¢<Farwa

mair etc.’
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‘Muhammad Ashfaq René

Haleema Sadia etc.
_Mehboob Hussain ete.
Muhammagd Jeved étc.
Khalid Mehimood etc.
Ashfaq Hussain ete.
.- Shabir Ahmad etc.
- Zulfiqar Khan etc.
Muhammad Imran rte. .
Aqib Mchmood Khan
1ftiichar Alimed etc.
L | Kifat Sultana etc.
’ ;. pulbul Jehan etc..
- Muhammad Majid  etc.
- “Rulchsana Amin-etc.
* _ Rana Muhammad Riaz €
- 'Ms. Robina Sadiq eted
- Shoukat:Ali etc.

Ehsan Ullah Butt etc. *-
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¢ ian Mubeen Sarwar etc.

. Irfan Wasgem cte.
Talir Mehmood etc.
_ Rashid Ali stc.
o ‘ Hassan Mirza ctc.
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Isiamabad stan. Maskhoor Khan etc.
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Farah:Ahined etc.
Alsha Pareed ete.
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Niazi, 6te. -
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etc.
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" Imran:Nazir ete,
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- Fazal Ahmed ete, .
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< AlMuhammad . etc,
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- in€iA2001/2017)
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(in C.A.2107/2017;
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» -Muhammad Atnque ur r Retiman - . i
o Coete. ; (mCA811/2016) e
) Respondents(s) .
" For-the Appellant( )  Mr. Sajid Ilyas Bhaltti, DAG 1 '
(in all cases] : .Syed Rifagat Hussain Shabh, AOR - i
Lo © . Ms. Qaadia Kanwal, $.0 Fin. . 4 g
Mr. Abid Hussain Channa, S.0Fin. g i
- Mr. Sajid Javed, Asstt. Legal Fin. B
Mr. Abdul Razzag, AAO MEG : i !
Rawa1p1nd1 ‘ v i
i - For the Resvpond_en't(s)' m—person ; j
For the Respondent(s) Mr Muhammad Ilyaa Loth ASC " o
(in C.A.216/16] - ) : _AMahk Itaat Hussain Awan ASC i i
. L . : . - : ';J. ‘l
Amicus Curiae: " Mr. Muhammad Makhdoom Ah . i
o Khan, Sr. ASC .
Mr. Sikandar Bashir Mohmand ASC ;
. 7
" Date of Hearing -~ 17-01 2018. Kl
] JUDGMENT b
:  UMAR ATA BANDIAL J— By leave of tis cowmt
gmnted on 23.02.2016, 0142016 and 1212, 2017 i the | : - i .
: several connected appealo before us, the appellant Federal i .
""'Government challenges the _]udgments dellvered oL common'
| quesmons ‘of fact and law by the learned l"ederal Service Tnbunal ,
' j
on 05 10 2015 11. Ol 2016 and 18. 07 2017 The Judgments 4 ‘
E 1mpugned in the connected appeals declare ‘the responden’r" '
fd employees of dlfferent 1nst1tut10ns functlonlng under the ;
' Dxrectorate General of Spec1al Educatlon (“DGSE”) to be enntled-' ' o L o _r:.
_to payment of Health Allowance granted by the Federal
Government v1de its Off1ce Memoranda dated 04 02 2012 and ' o '
. . : -l
: 06 2.20 12 These Memoranda are 1ssued by the Fmance Dwmon ‘ (
b
. li
: (Recrulatmns ‘'Wing) Government of Paklsfan pursuant to K y
/ E approval granted by the ane MlIllStCI' under the . Rules of R B
/ . . . 3 il
V}/. "Busmess, . 1973 It would be useful to reploduce the ‘two :'
. . L i




_ memorahda colltaiung l'.ht. teims and eonditlons lor the grant of

TEAa s
22

cet © Health Allowance to englble persons:

L Cism L
s . 74?. A . Lo . “Gc-vernment of Pa}ostan . . d
* : . - Finance Division . . - L LT o

. P : . - (Regulations Wing) . : o g .
) \-'\.-4 ' : o - F.No.2{13)R-2/2011 . Islamabad the 04"' Feb 2012. o i f

s pird

PRra T

. OFF. ICE MEMORANDUM

Subject: “GRANT OF ADHOC ALLOWANCE EQUAL TOQ -
: " ' ONE BASIC PAY AT THE INITIAL OF THE ~
" SCALE TO THE HEALTH PERSONNEL IN BPS
SCHEME

SEST
v T e aan

vz

. ) ' The underdgxed is directed to say that the ._ S ) : l '
. e ’ Ordinance No.V1 of 2011 that sanctioned the Career Structure for L Lo -
- . - . Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. . . .
: Accordirigly, CSHP is no longer in the field and all health personnel C R . :
have consequently reverted to the BPS scheme. ™o order to . =~ . - S
compensate health personnel for the loss of benefits sought under -
_CSHP while preserving their-status as Civil Servants, it has been
decided by the Federal Government to grant'adhoc allowance equal .
~ to one basic pay at the initial of the scale to the health ‘personnel .

in_the .employment of Federal Government, in- BPS scheme, with - '

effect from. 1st January, 2012. This will' be in addition to thexr
.. existing pay/a.llowancc.s in'BPS Scheme '

TR

2 ’ This Division's 'OM No. 2(13)R- 2/2011 -698 dated 17"‘
Novernber, 2011 may be treated as withdr awn' w. e. f 26.12.2011.

T AT

S/~ S B
(M. Munir Sadiq) e _ . ‘
Depulty Secretary (R- o T

SRR

“Government of Pakistan. ' _
) . Finance Division : Lo - . -
) (Regulatlons Wing} . . . o R

RSN,

F. No 2(13)R-2/201 1—777 e Islamabad the 06‘*\ February,20x2 '
OF‘FICE MEMORANDUM ‘

© Subject: GRANT OF ADHOC ALLOWANCE.EQUAL TO ONE. = - R
.. .. BASIC _PAY OF RUNNING SALARY TO THE HEALTH , " .
: - PERSONNEL IN BPS SCHEME. - - R -

. In continuation, of Fmance, " Division’s O M. - . o
No. F2 13)R—2/2011 dated 4. '2.2012, it has been decided by the o i
' Federal Government to grant benefit.of one basic pay of running L
salary as :Health Allowance to the. health personnel in the -
employment of Federal Governiment, in BPS scheme, with effect
*"from st January, 2012. This will be in addition to their existing
. allowances in BPS Scheme. Also grant of stipend amounting to
'Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House: Officers respechvcly wef (172011 will ’

contmue
sdj
. (Manzoor Ali Khan) -
Sr Jomt Secretary. (Regulatlons)
) (emphdsis supp lied} . )
2. , ,' T Learned Deputy Attorney General has contended - ' -
B that the Health Allowance granted by the Federal Govelnment is

‘avaﬂable to health personnel m the emplovment of the Federal

/ S Government n. the BPS scheme at three hospltals estabhshed in
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(“PIMS”), _Federal Government Polyclrruc [“FGP”) and Nanonal

Institution of Rehabilitation Medlcmes (“NIRM”) The employees

-at these hospltals do not have a career structure in place after '

© . the Ca.reer Structure for Health Personnel Scheme Ordmanc:e ’

, A2Oll (“Ord1nance”) lapsed on 26 1. 201 1. The Health Allowance‘. .

was accordmgly granted by the. F ederal Government asa form of -A

0422012 and 0622012 reproduced above that the Health

'Allowance is granted to “health personnel” However, the
: composmon of the, category of employees that are ehg1ble for the'

-_“oeneflt has not been prowded therein. The respondents Who are

v1ew of the fact that a large number of employees are a.ffected by:.

the- 1nstant controversy, the -Court has sought assrstance from

'compensatlon It 1s clear frorn the two - memoranda dated‘ o

' several hundred in number are unrepresented by c,ounsel In'. -

Mr : Mu_hammad Makhdoom Al1 Khan, Sr ASC and Mr. Slkandar' |

Bashlr Mohmand ASC as a.rmcus cunae m the matte1

Mr. Slkandar Bash1r Mohmand ‘ASC- made able submlss1ons

before the Court that hrghhghted vlmpo_rtant facts and .

‘ documents' on - record which simplified the- conttdversy

appr ec1ab1y

.'3; T ‘ It transplres that an Ofﬁce Memorandu_m dated

27 03 2012 by ‘the Frnance D1v1$1on (Regulatlons ng) clarlﬁes |

that the term “health. personnel” used m the above mentloned. ‘

memoranda bears the meanmg glven to that express1on 1n.

a - service prov1ders WhO quahfy as health personnel A perusal of

Schedule-I shows that five -categones_ .of -service provrders are

‘ Sectlon 2b) of the Qrdinance. Th1s deflmtton refers to the. .

| -contents of Schedulel to’ the Ordmance Wh1ch specmes the .

yis

) ' Islamabad namely, Paklstan Insntute of Medlcal Sc1ences.
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. - classrﬁed as health personnel namely Doctors, Alhed Nurses,. - L H
e Paramechcs and Support The serv1ces spemﬁed under the : @

categones of Paramed1cs and Support mclude Teachers,. ;

ILEN T

- 05 e
A BT

. Aud1ov13ual Operators Techn101ans leranans, etc

l4', o The adnumstratlve M1mstry the healthv S

' 1nst1tutlons of the Federal Government at Islamabad is” Lhe

SR AT Y

Ministry of Capit‘al Adrmmstratxon and Developrnen‘t D1v1$1on.'
) . 1 (“CADD”) is an adrmtted fact that v1de order dated S 3 . ,
rx;ﬁ::l: " ' . . ) . L;
' 13 03 2013 the Mm1stry of CADD granted the health Allowance e ’

‘ to the employees of the DGSE and its alhed spec1al educatlon. "

o centers/ 1nst1tut10ns mcludmg Nat10nal Trust ior the D1sabled
(“NTD”) and the Natlonal Counc1l for Rehabﬂltatlon of D1sabled

Persons (“NCRDP”) ~AThe ' respondents  were _ thereby . o o

' acknowledged as beneﬁc1anes of the said grant and were pald_ A

the Health Allowance with- effect from 01.1. 2012 untxl -

._,_....

27.10. 2014 when the Fmance D1v1310n mformed the Accountant

R T e O

CRELELy

=
AL Tl Y

o General Paklstan Revenue (“AGPR”) that only health personnel‘ coL ', .

N worklnc in Federal Govemment hosp1tals and cl1n1cs were'l »

. quallﬁed recelve the H'ealtn Allowance The AGPR_' :

'correspondmgly mstructed the DG%E to stop payment of the

e

said allowance to: 1ts employees as no budget allocatlon for the
: el sald emolument had been made in the ﬁnanc1al year. 2014 15

5.  The dlscontmuatlon of their Health Allowance was.

taken to the Islamabad High Court by some of tbe respondents -

V1de order dated 17.9. 2015 the learned H1gh Court referred the: .
'd1spute to the Secretary CADD for passmg a spealung order'

thereon, , and till then restramed recovery of past payments of -

/ _  the Health Allowance from the affected employees of DGSE and‘
%\, - alhed centers. The Secretary CADD heard the part1es and by '




: R i g
. , . _ . _ i E
. . : orderr dated 21.3.2016 rejected - the entitlement "of ‘ the ‘ }
\’- - B ¥ :
~. respondents to recelve the Sald allowance The pnnc1pal ground ' !

"of h1s decision is that employees of the DGQE were engaged in
“the plocess of educahon trammg and rehab1htat10n of disabled -
_'jchﬂdren and therefore did not fall Wlthln the amb1t of a health :

orgamzatmn The respondents successfully challenged the sa_td

order before the learned Federal Serv1ce Tr1bunal wh1ch has,,‘ :
inter alia, by the 1mpugned judgment dated 18 07 20 17 declared*: 'f, :
'.that the respondents are enutled to the grant of Healtl" L (
Allowa:nce. ’ | K ‘ . .. i , v ' ‘ - .
6. ": : Learned' De‘puty ._.'Attorney G.eneral:has v'contended

that after the.lapse of the Ordinance'that had provided a career

st} ucture for the doctors -nurses and paramedlcs workmg in - Sy B
. PIMS, FGP ancl NIRM, the Health ‘Allowance was granted by the .. B
l‘ederal Government as cornpensatmn to the saud health{ :

personnel He was however unable' to. show any‘

contemporaneous d1:ect10n issued bv the Ministry of CADD or :
the Mlmstry of Fma.nce that restrlcted the grant of the Health
L A~ Allowande to’ the claimed employees of the three hosp1tals
spec1ﬁed by him. As already noted above, the deﬁm’uon of health
- personnel prov1ded in the Mmlstry of I‘1nance Offrce»
e - Memorandum dated 27 8 2012 is w1de in scope and therefore:
S l 'unhelpful to his plea N .‘ N | . |
7'. ..  "We have exammed the' .deﬁnition' :of . ‘%health
- personne,l’; adopted by said rnemorandUm:dated 27.3.20 12 from
 Section 2(b) of the Orchnance Wthh is to the followmg effect

v . - . " “b)“health persénnel’ means a person. who holds a post i any
A " institute or organization delxvermg services in the health

- sector and included in Schedulel, but does not incliade: -

S Co L '_i) -a oerson who ,is' ‘on deputation' to the Federal )
/ : < T Government'fro:n any'Province or other authority; - N . L S

OE"HVF C‘ourt ss-ﬁ




e ),
g

chmged basis or who is p.nd from conungencxes .

u) a.person who is employed on conh-act or or. work . g /

8. C 0 Itis noted. that the foregomg deﬁmtton of health

' personnel covers persons holdmg posts in any 111st1tute or

‘ organlzatlon Who are delive rmg serv1res in the health sector that
are 1ncluded in Schedule-l to the Ordmance Learned Deputy

. Attorney General was’ unable to dlSl‘ll’lgulSh the respondents,

who are employees of the DGSE ancl allied mstltutlons/ centers,_ .

'NCRDP and NTD " from the paramedlc and support staff-

pos1t10ns that quahfy as health personnel accordmg to

‘Schedule I to the Ordmance It is not demed by the appellant_‘ .
" that educatlon, training and rehab1htat10n of d1sab1ed persons

are serv1ces provxded in the health sector. These servmes fall S

within the terms of Schedule I to the Ordmance ancl therefore

) Athe prov1ders thereof quallfy as health personnel.

9. Accordmgly, not only do the respondents fall w1thm~

the category of persons who are, in terms of Fmance D1v1s1on

' Memoranda dated 06.2.20 12 and 27 3.2012, ehglble for grant of

die Health Allowance but their entltlement has" 1n fact been "
‘ adrmtted by both the M1mstry of CADD and Mm1stry of Flnance |
In tl’ns respect the aforemenmoned letter datcd 13. 3 20 i3 1ssued _
| by. the Mm1stry of CADD is. referred Also the affidavit of the
_A Secretary Finance, Government of Paklstan filed - in the
| .' Islamabad H1gh Court pursuant to that Court’s order dated
: 20 3 2015 passed in, Wnt Petition No 4007 of 20 14 spec1ﬁcally
'l.-'records that the proposal approved by the ane Muuster v1de’
Summary dated 25. l 2012 did not restrict. adm.1551b1.1ty of the:

Health Allowance to the personnel .of the three hosp1tals.

(1dent1ﬁed by the learned DAG) For that reason ‘the Fmance ;
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/ a D1v1s1on Memoranda dated 04, 2 2012 and 6.2. 2012 made the

g allowance avaﬂable to all health personnel employed by the>

- Federal Government in the BPS Scheme

10. - . As' a result the sard alIOWance was pald to the

health personnel of the DGSE and 1ts alhed 1nst1tutlons untll"

- 27, 10 20 14 when the Fmance D1v131on mstructed the AGPR to

“confine the grant ~of the allowance to employe.e_s of Federal- g

~Grovernrnent'ho‘spitals ahd clinics. This instruction represents o
merelv a change of oplnlon whrch 18 not occas1oned by an‘

amendment in the terms of e11g1b1hty for the Health Allowance '

B Therefore as the Memoranda dated 04 2 2012 06 2. 2012 and

27 3. 2012 1ssued by the Finance - D1v151on Government of “

- Paklstan Stlll hold ‘the ﬁeld in thelr ongmal terms there is no

mcnt in the obJectxon by . the learned DAG to the entulement of

" the respondents to clalm and I'CCCIVC the Health Allowance

) Deputy Attorney General contended that the He.alth Allowance 1s' |

, therefore the same can be w1thdrawn by t.he Federal Govemment -

cat any t1me That is clearly a ﬂawed contentton dtis adrmtted" =

- receive the same were determmed by the competent authonty, " L
' Mlmstr‘y of Flnance in accordance W1th Rules of Busmess of' the -
: Federal Government The. orlgmal terms of the sald lawful grant

still hold the ﬁeld These were acted upon and payment of the .

11. . Asa secondary and also tenuous argument learned. '

granted under exeoutwe fiat . W1thout any statutory bacldng,‘

that grant of the Health Allowance and the terms of ehglblhty to .

Hcalth Allowance to the respondents has conterred a vested »
‘ nght upon, them In such cucumstances, the executwe is barred -
hby the rule of locus poenztentzae from umlaterally rescmdmg and_

»retnevmg the beneﬁt ava_tled by 1ts rec1p1ents Reference is. made
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- Al .' - . ) ) . . . . “ . K Lo ] - '... g v V
.. to .‘Paki"stan- through the Secretar Ministry of Finance vs. :
AMuhammad H1mayatu11.s.h Farukh1 (PLD 1969 SC 407) a_nd‘,

The. Eng1nee1 -in- Ch1ef Branch. vs. Jalaluddm (PLD 1992 SC‘ N

) ;' 207) Therefore mthout a change of the terms of e11g1b111ty for
.,-Lhe Health Allowance even. the prospectlve exclusmn of the'.'
rcspondents from recelpt of Lhe benefit shall constltute arbltrary
-, and u.nlawful actlon . ‘
12. In.the c1rcu1ﬁstances,f we clo: nlotv .firld,arly ,e'll'rOr'or.
defect ih_the inlpuéned_ judgflnentS' of -t'he learned Feclerel_ S‘exl'x'/ice:-.

Tribunal dated  05.10.2015, 11.1.2016 and 18.7.2017. .

»'Ccnsequently, these, ~appeals are disrfliSsed and the erititlemerlt. i ' '
k. of employees of the DGSE alhed mst1tut10ns/cen1.ers NCRDP

,and NTD to rccewe the Health Allowance is .afﬁrmed.

.. Sd/ - lean Saqtb stal C’J | . lj -
Sd/~ Urnar Ata Ban(lzal g | o :l’
- Sd/- Tjaz ul. Ghsan, J -
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GOVERNMENT OF KHYBER PARHTUNKHWA . f

G
AN
u

_‘ ) ,-f;__\__\ﬁf‘ _ ESTABLISHMENT AND ADMN: DEPARTMENT
1 ‘ Jﬂg ({ CABINET WING }
'» i, . ) No.SOC[E&AD)9-24/2019
: L= Dated Peshawar the 38% October , 2019,
’ :[‘Jxe Secretary to Govt. of Khyber Pakhtunkhwa 2 8 r'
, Zakat, Ushr, Social Welfare, Special Education & Women ~ bl
Dcpart‘mcnt. ' .

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL _CABINET °
DATED 22.10.2019. o

Dear Sir! : :

. | am directed to forward herewith the following decision ol the

x_'ncgr,gng of Provinecial Cabinet held on 22.10.2019 under the chairmanship of

s - Chie Minister, Khyber Pakhtunkhwa for implementaton.

. i AGENDA ITEM NO, 16 ” ) — ,"

; ORAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL
; EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER |

' . PAKHTUNKHWA : ) =

rDecision of the Cabinet;
I

| ‘ The Cabinet approved Heaith Allowance to the devolved employees of
i Special Education Institutions at the rate of one running basic pay.

Zakat, Ushr, Social Welfare, Special Education & -
Women Empowerment , .

‘ implementing Degartmeht:

P e

2. | am to requcst that an implementation report of the Cabinet
decision as required under Rule 25 (2) of the Khyber Pakhtunichwa Government .
Rules of Business, 1985 may kindly be furnished on top priority basis to the

Cabinet Secuion, Administration Department. o
[4 . .
Yourgdaithiull
_ /;'J\ Y,

, ' MAD)
- SECTION OFFICER (CABINET)

ENDST.NO. & DATE EVEN.
Copy to:-
p.S to Secretary Administration Deparunent. .
. PA to Additional Secretary (Cabinet) Administration Department.
PA to Depuly Secretary {Cahinet} Administration Departmen

o0 2 1% I

. .
~ ’ . -
. . . \
: .,
.




ol GOVERNMENT OF KRHYBER PAKuTuhxuw.A |
' i FINANCE DEPARTMENT

AREGULAHON WING) | ,Zq -
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil

Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to. the devolved employees working in the Special
Education Institutions from the date of their. devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. The above said allowance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar .
Secretary to Social Welfare, Social education & Women Empowerment
Deptt. -

Director EMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa

_ PA to Additional Secretary (Regulations) Finance Department

- 10.Master File

PN e

© 0 N O W!

Section Officer
Finance Department (SR-1l)
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» BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN

EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.
l
Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted:- |

That | am serving under your kind control in the Special Educat|on Institution and
teaching/providing Special Education serwces/tralnlng to Special Children. It is
pertinent to mention that after eighteenth Constitutional amendment the employees
of Directorate General Special Education of the Federal Govt: Department, have been
transfer/devolved to the Provincial Govt:, Special Education and such devolved

employees though serving under the same department of the Govt: of Khyber

Pakhtunkhwa are allowed/granted Health Allowance equal to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Hfonorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its judgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet on 22-10-2019 and also
implemented.

i
i

Since the employees of devolved Institutions and | am perférming the same duties in
the same Institutions, same department, having the same jbb description and cause,
being teaching/providing special Education/Training to spécial Children, therefore |
could not be treated discriminately more particularly with respect to my colleagues

and that too under the same administrative control. It is worth to mention that the

employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even after the payment of arrears the same has bieen merged in their basic

pays.

It is therefore requested that | may kindly be allowed/gfanted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012' on the analogy of the
employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits.

Dated : 2‘4»0 )~ 62—
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PO,

VAKALATNAMA
BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR.
- No. /2022
NOE’S&P\ Q/Wﬂ S O Appellant
VERSUS
&20 (,7k |
L 0] 5 o 1T o Respondent(s)

, do hereby appoint and constitute,

Fazal Shah Mohmand Advocate Supreme Court . To act, appear

and plead in the above-mentioned matter and to withdraw or compromise: the
said matter or submit to arbitration any differences or dispute that shall arise

touching or in any mann
grant receipts therefore

er relating to the said matter and to receive money and
and to do all other acts and things which may be

necessary to be done for the progress and the course of the prosecution of the

said matter.

1. To draft and sibn files at necessary pleadings, applications, objections,
affidavits or other documentss as shall be deemed necessary and
advisable for thk prosecution of the said matter at all its stages:

!

2. To employ anylother Legal Practitioner, authorizing him to exercise the
power as conferred on the undersigned Advocate, wherever he may

think fit to do so.

AND | hereby agree fo ratify whatever the Advocate or his substitute shall do

in the above matter. |
substitute responsible fc

also hereby agree not to hold the Advocate or his
r the result of the said matter in consequence of his

absence from the Courtiwhen the said matter is called up for hearing. | further

hereby agree that in the

event for the whole or any part of the fee to be paid to

the Advocate remainingjunpaid, he shall be entitled to withdraw from the above

matter. Received by me @

n

- ‘ _ CLIENT(s)
) _'f;' e
ACCEPTED BY: g g
| / R
| 8 s
FAzAL SHAH MOHMAND
ADVOCATE, .
SupreME CoOURT OF PAKISTAN. ~

OFFICE-Cantonment Plaza Fla
{Clerk) Cell# 03339214136

t 3/B Khyber Bazar Peshawar Cell# 0301 8804841

Email: - fazalshahmohmand@gmail.com.
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