
16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General for the respondents 

present.

Reply/comments on behalf of respondents not submitted. 
Learned Additional Advocate General seeks time to contact the 

respondents for submission of reply/comments. Adjourned. To 

come up for reply/comments as well as prelimin^ hearing on 

13.10.2022 before S.B.

(Mian Muhammad) 
Member (E)
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FORM OF ORDER SHEET
Court of

IssiCase No.- /2022

S.No. j Date of order 
!' proceedings

Order or other proceedings with signature of judge

!
1 2 3

The. appeal presented today by Mr. Fazal Shah Mohmad Advocate 

may be entered in the Institution Register and put up to the Worthy 

Chairman for proper order please. I

24/06/2022 ^1-

R^STRAR^’

This case is entrusted to Single Bench at Peshawar for preliminary 

hearing to be put there on 7^^^Notices be issued to appelant

and his counsel for the date fixed. ^

2

f

CHAIRMAN

Counsel for the appellant present.

Let pre-admission be issued to the respondents. To 

up for reply/preliminary hearing on 16.08.2022 

before the S.B.

06“^ July, 2022

i
I come

1

; (Kalim Arshad Khan) 
Chairman

I
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

ra»yW ,
Svrvl«j<; IVibiHial

PESHAWAR wa

-2iAService Appeal No 12022 iUiU'y

Mst. Noreen Gul, Braille Teacher (BPS-15), Govt. Institute for the 

Visually Impaired, Children (Girls) Peshawar .Appellant

VERSUS

1. Govt, of Khyber Pakhtunkhwa through Secretary, Social 
Welfare, Special Education, & Women Empowerment 
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women 

Empowerment Department, Govt, of Khyber Pakhtunkhwa, 
Peshawar.

3. Govt, of Khyber Pakhtunkhwa through Chief Secretary, Civil 
Secretariat, Peshawar.

4. Govt, of Khyber Pakhtunkhwa through Secretary, Finance 

Department Peshawar.
5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRAIMT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

On acceptance of this appeal, respondents may kindly be 

directed to grant/allow the appellant Health Allowance at the 

rate of one running basic pay w.e.f 01-01-2012 with all back 

benefits.

Filed! to-dlay

Respectfully Submitted:-

1. That the appellant was appointed as Cane Worker (BPS-05) 

on 01-12-1989 and was later promoted as Braille Teacher 

(BPS-15) and is serving in the Special Education Institution 

and teaching/providing special education/training to special 
children and since appointment she has performed her duties 

with honesty and full devotion with spotless service career.



2. That after eighteenth Constitutional amendment, the 

employees of Directorate General Special Education, of the 

Federal Govt, department, have been transferred/devolved to 

the provincial Govt. Special Education and such devolved 

employees though serving under the same department of the 

Govt, of Khyber Pakhtunkhwa, are allowed/granted Health 

Allowance equal to one running basic pay w.e.f 01-01-2012 

which has also been endorsed by the honorable Federal 
Service Tribunal as well as the honorable Supreme Court vide 

its Judgments in Civil Appeal No 811/2016, also approved by 

the provincial cabinet on 22-10-2019 and also implemented. 
(Copy of Judgment of the FST dated 18-07-2017, 

Judgment of the Supreme Court dated 17-01-2018, 

decision of the provincial cabinet dated 22-10-2019 & 

Notification dated 25-11-2019 is enclosed as Annexure A, 
B, C & D).

3. That the appellant being similarly placed, approached 

respondents for allowing/granting the appellant. Health 

Allowance equal to one running basic pay w.e.f 01-01-2012, 
vide departmental appeal which has not been responded so 

far despite the lapse of the statutory period of ninety days. 
(Copy of departmental appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting 

the appellant. Health Allowance equal to one running basic 

pay w.e.f 01-01-2012, is against the law, facts and principles 

of justice on grounds inter-alia as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents 

are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance 

with law and rules in violation of Article 4 and 25 of the 

Constitution, as the appellant is exactly performing the 

same duties of teaching/training to the special children 

in the same Institutions and working under the same 

authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial 
Foras which appeals were accepted and even the 

judgments have been implemented, thus the same 

point has been deiced by various foras, the appellant 
such is also entitled to the same treatment.



D. That not granting the appellant health allowance on the 

analogy of their colleagues cause monetary loss to the 

appellant and she is subjected to monetary loss 

illegally.

It is therefore prayed that appeal of the appellant may 
kindly be accepted as prayed for in ifie heading of the 
appeal. ' |I

AppellantDated:-20-06-2022
Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973. •
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service 

Appeal on the same subject and between the same parties has 

been filed previously or concurrently before this honorable 

Tribunal.

ADVOCATE

AFFIDAVIT

I, Mst. Noreen Gul, Braille Teacher (BPS-15), Govt. Institute for the 

Visually Impaired, Children (Girls) Peshawar, do hereby solemnly 

affirm and declare on oath that the contents of this Appeal are 

true and correct to the best of my knowledge and belief and 

nothing has been concealed from this honorable Tribunal'.

DEPONENT

M
^ PesV^
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Appcal.s Xc>.<fi5 in 57.i. 757 Hi 793. .394 lo 91.3. 9I8-A. 9|9 to 
943. 99.3 IOJ045. 1 lOS to 1179. 1224 to 1243, 1265 to 1325 2327 •

10.2350. 2352 to 236.3.'i236.S-A. 2369 to 2443, 2446 to 2484 &
24S7 to 2501.2.S0S lo 2520(R)CS/20 |6. with M.Ps.
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Verxii.s
Sccrct.nry, C.-ipital Admiiiiilration & Development Division, 

^ Secretary. I'inancc Divi.sioii and AGPJt, Ishiinabad.

Date oriiistilution : 04.04.2016. etc.. 
Date of hearing : 17.07.2017 
Dale of Judgment : 18.07.2017 ■■'i

I

Before: Syed Ranque Hiiss.ain Shah, and
Syed Muhammad Hamid, Members. .
Mr. Muhammad Anwar Mughal. Advoeatc foij llie ; 
appellants.

\
)

I’rcscnt:
I

\ !V Syed • Zil-e-Musn.nin Kazmi,^ Assistant Attorney :
Cencr.nl for the respondents with M/s Arshad Aittum. 
A.ssi.M:int Director. CA & DD. Naveed Akhtcr. Scaioii 

, Officer. Fin.nncc Division. Azli.nr Nadocm A van. • : 
A.ssi.<;ianl Account.^ Officer and Muhammad Jabbar, ' 
Senior Auditor. ACIVR as D.11.S. ^
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SYED KAFtQ.TJi; ItU.SSAlN SMAM. MFIVIHKU;. v/iih Ihisjudginent. ' ! 
we shall decide the above tided-appeals. 'I’hc facts giving rise to die pnsent- 
appeals arc th.nt the Prime Minister of Pakistan approved payment of H salth ' ’ 
Allowance to

i

V

I?
;

the institutions providing,Health Services in die year ;i012.', ;., 
and the Finance Division issued notification No.2( 13)R-2/2011-777 dated 

j 06.02.2012 for grant of Health Allowance, equal lo one j basic pav^of. 
running salao' to the health personnel in the employment of Federal 
Government in BPS Sciicrjic w.c.f 01.01.2012. in additioh to the cxildnj^i&,

• pay .and allowances In BPS .scheme. Health aUow.ancc had been paid td'dioirif 
conicmporarics of the .appellants in other Government Hosp lals^inclu iingj;;;^:;^ 
PIMS, Federal. Govt. PoJydinic. CDA. ICT. P:ikislan Uailwiy's aiid Per 
Government Services Hospital, Islamnb.ad, etc. but it wius d scontiniic l; i .‘i ‘ 
the present appcllajils vide impugned orders dated 08.08.201 4. 21 03 :01 i'^ ■

Amsmi)
r-COCri. St.--...;, ,

;
>

1 =*. •
'•f' .

11 .1
■

i'":' I 4

I ■ ■ ^

!
».1

- I

IV
•5
i

■ViI.
ii! !

i u
I •,v* ». •✓ t i

I
I

•II »

«



I ^
•»*

", ,
.'i65f«57.i{i<K:.s/20ir:. ‘:1c. ‘Villi M.IV.
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- Icalili Allowance
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:ulminislralivc coiurol ol CAOl) iiml. llicrcrorc. lhc 
clicil'iliiy sluill be taken inio 

the liijbt of .ilatus of ciiObcniilleincnl ni' 
cnii.siiJcralioii ill 
liuparliuunl or ciilily sepnratiily.

5 In order to niccl llie ends of justice, it would be
.appropriate that recovery of the Hc.alih Allowance already 
paid to the employees is rccovcicd after a speaking order has 
been passed by. the learned Scerelary. It Is cNpcetcd that the 
Secretary C.‘\DD shall pass a speaking ordbr preferably within
90-(kty.'«.’*

XXXXXX

■J'lic .Secrcimy c;A.tl:)D after iieiiiKiiig llie reeori! niul itfliirdint.; Ilie ^ _ 
opportuoily of Iicarinn to the authori/.cd fcprc.sciUalivcs of llic 
petitioners (now ’:ip])ell:nils} oti, 1'1.03.20I6 jjti.s.scd the order dated 
21.03.2016 and declared the CA&pD’s letter dated 13.03.2016 

' allowinc Mcaltli Allowanceao llte DG.SL-: employees luiIawCnl, a|iain::l
the rules, void ah initio and directed llic ACl’R lO I'CCOVCf ihc said 

Allowance from their salaries in easy installments.
In this backdrop, the sippcll.nnls Tiled the instant appeals with

r
:•

Vi\

t 2.
1 ithe following prayer: -

“Il is, therefore, most respectfully prayed that the 
appellant being entitled to Health Allow.nn^c being 
covered under category, of Health Personnel, the said 
order dated: 21.03.2016 by respondent No.l nuiy 
therefore, bo .set asiilo and it be declared that the action 
of respondent No. I in willtdrawiiig the .-.aid allowaiv^' 
and recovery thereof from the salaries, of appellants, is 
malafidc, iUcgal. violative of principles of locutf 
pocnilenliac, unfair, unjust, unreasonable, arbitrary, 
fanciful and capricious and that arc ciUillcd to receive 
the same, from the dale il has been withdrawn and 
stopired from payment.”
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The learned counsel for the appellants argued Uia tlicVl 
appellants being I'cdcral govcrnmenl. Servanls under Article 2^0 of 
Constitution of the Islamic Republic of Pakistan, 1973 andj covered mder^ 
Section 2 (b) of Civi| Servants Act, 1973 were entitled |to all pa ap^|i 

allowances prescribed by Federal Government tor its employees. F irtt^^i 
stated that financial dirpciivg contained in Ministry of Finance 
|'lo.2(13)R-2/2011 dated 06.02.2012 was unambiguous smd ' Iparlyi 
slipulalcd admissibility of Health Allowance to a|l hcaldi person id g 
employment of Federal Governmenl in 13P.S .Scliemc but despilc II Ci.s i^| 
hiililieation of ilie Finance Oivision. the appellants were deprived of lli^j
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rclinbilitalion of disabled childrt

ofKchabilitation Medicine.
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n & Social Welfare, being

process of education, training imd
ren and persons with disabilities, which was 
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fall wiliiin tlic ambit of health 
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professionals.
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O./' 05.10.2015 ;>i)o 1-1.12.2010 '>v|icri;iii ilic cuiurovcrsy rclaiiiig to Huullli 
.‘Mlowancu ha.s already beer, re.solvcd. When confruiited with the said' lacl, 
the respondent.*: have failed lo deny the fact. As such, the action of the 
respondcni.s ap|jcais to he inconsistent in the light ol‘the albfcnienlioiicd 
judgments on account of Aniclc 25 of the Constitution which guarantees 
ctjual rights,.-inil equal protection Of lavv for every citizen. To ensure 
unifonnity, rule of consistency must be applied while considering the ease
• if llie l■|l|lelll■<llt.. .Siiii-I- III,- I vlil,: il;l jiiil|>,iiieill III tliu

case reported as 1996 SCMK 11S5 lt:is .already held that "rule of good 
. governance demands that the bepenis of the said decision be extenduij to 

Ollier civil servants al.so. wlui may luit he panics to the litigation, instead off 
compelling them to approach the Tribunal or any'oihor legal forum. Hc^cc; 
the claim of the appellants is required’ to be decided on the same analogy / -■’ 

principle as framed in the eases of Dr. Farrukli Fia'z Lodhi and oth.crs by the'' 
Tribunal vide its judgment dated P5.iy,20l5, 11.01.2016 and l4.12.201jS. • ' 

S.

r
:
I:|
ill6 Ui
it

f

:
V ll' <.V

i;
4

Foregoing, in view and jollowlng the rule of consistency, llic ' i 
impugned orders dated 21.03.2010 tiiul 25.03.2016

i.: •1
• *.j.iarc Kcl aside ^iih J 

direction to ^thc respondents to eonlinuc the Wealth Allowlincc already ' 
granted to the appellants .sinee 2012. and to refund all deduciion made In ‘ 
coniplianec with the iininigiieVl ur.lerj;’williin a jjerimi of une nionlli from 
the ilaie lhe^e,.|,y ,.f tlii.s jii,l,.iiieni is ivecivoil in ilicir ofliee, .Since the main 
appcjtls havC- been aecejJted. Mise. I'ctiiions arc also accepted.

o
■I

■■ .. 
.V-

=•*1. ■ •

‘I!
J •I

:V-V*•! !•y. Jiidgnieni to ajiply alt tlie iiiled appeal.s inutulis inutandi.s. 

■J here shall be no order as to costs.
iS• \iO.i

i.I

11. . ■ Panics shall be informed accordingly. 
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• li l!Muhammad Attique ur Rehman 

etc.- ■ . , (in C.A.811/.2016) , !!

...Respondents(s) I
3 ■Mr. Sajid Ilyas Bhatti, DAG 

Syed Rifaqat Hussain Shall, AOR
Ms. Saa'dia Kanwal, S.,0 Fin.
Mr. Abid Hussain Channa, S.O'Fiil.

■ Mr. Sajid Javed, Asstt. Legal Fin. 
Mr. Abdul Razzaq, AAO MEG ■ 
Rawalpindi

gFor-the AppeUant(s)
(in all cases)

■ S
s

11

For the Respondent(s) In-person

For the Respondent(s) Mr! Muhammad Ilyas Lodhi, ASC
Malik Itaat Hussain Awan, ASC

Mr.' Muhammad' Makhdoom Ali 
•Khan, Sr. ASC
Mr. Sikandar Bashir Mohmatld, ASC 

17.01.201.8.

i|i'. -i

(inC.A.-316/16)
f

Amicus Curiae:
i'

Date of Hearing

i;- •JUDGMENT

UMAR ATA BANDIAL, J.— By leave of -tlrris Couid 

granted, on 23.02.2016, 01;4'.2016 - and 12.12.201-7 in the 

• several connected appeals before us, the a.ppellant Federal

?■

»

r .

■ Government challenges the judgments delivered on.

■ questions of fact and law by the learned Federal'Service Tribunal

on 05.10.2015, 11.01.2016 and 18.O7.20l7. The judgments 

impugned in the connected, appeals declare tlie respondent

of different institutions .functioning under tlie -.

common

1

F-■'I
• -i

dh iii■ I ■employees

Directorate General of Special Education (“DGSE”) to be entitled-
i

l!

of Health- Allowance' granted by the. Federalto payment

Government vide.its- Office Memoranda dated 04,02.2012 and

:06.2.2012. These Memoranda are .issued by the Finance Division 

(Regulations Wing) Government of, Pakistan pursuant to , 

approval, granted' by the Prime Minister under the-Rules of
M
I.

I ('■

Business, 1973. It would be useful'to reproduce the two I
t?!:
:'• / I
iS-

'i ^4 S
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memoranda .coiitanmig the terms- and conditions for the grant of

Health Allowance to eligible persons:

“Government of Pakistan 
Finance Division . •

(Regulations Wing)
Islamabad, the Feb,2012

OFFICE MEMORANDUM.

. eII
■i

s

I
• ;!. . 1

F.No.2(13)R-2/2011 .

■ i■ I ;
i.• GRANT OF ADHOC ALLOWANCE EQUAL TO •

■ ONE BASIC PAY AT THE INITIAL.'OF THE ' '
■ SCALE TO THE HEALTH PERSONNEL IN BPS

H .Subject: !
f

I
t

The undersigned is directed to say that the 
Ordinance .Noi.VI of 2011 that sanctioned the Career Structure for 
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly, CSHP is no longer in the field and aU -health personnel 
have consequently reverted to the BPS scheme. In order to , 
compensate health personnel for the loss of benefits sought under 
CSHP while preserving their status as Civil Servants, it has been ' • 
decided by the Federal Government to grant.'adhoc allowance equal . 
to one basic p.ay at the initial of the, scale to tlie health personnel- 
in' the .emplo-yment of Federal Government, in- BPS scheme, with 
effect from. 1»‘ January, 2012. .This wUf be in addition to Uieir 

. existing pay/allowances in-BPS Scheme." '

This Division’s Om’ No.2(13)R-2/201 1-698 dated 17»i
November, 2011 may be treated as-withdrawn-w.e.f. 26:12.2011.

. Sd/-- ;
(M. Munir Sadiq) • , -

' Depu't}^ .Secretary (R-I)”

!S5'- ■
1

-
i!■ r-

li:
ii;I-. I2.

!i- ■

I
***.

I

"Government of Paldstan. , .
Finance Division .

(Regulations Wing) , ,

Islamabad, the Obei February,20i2
«-

F.No.2(13jR-2/2011-777-

OFFICE MEMORANDUM

GRANT OF AD-HOC ALLOWANCE-EQUAL TO ONE.
.•- BASIC PAY OF.RUNNJNG. SALARY TO THE HEALTH '

PERSONNEL IN BPS SCHEME. -

•ifli.Subject:- i!

!i
I;

.. ■ In continuation, of Finance; ’ Divi.sion’s O.M.
No.F.2(13)R-2/2011, dated 4;2'.2012, it has been decided by the 
Federal Government to grant benefit.Of one basic pay of running . 
salary as ^ Health Allowance to the. health personnel in the ' 
employment of Federal Goveminent, in BPS scheme, with effect 

■ ■ from 1=' Januaiy, 2012. This will be in addition to their existing 
allowances in BPS Scheme. .Also grant of stipend mnounting to 
Rs.50,000 per ihonth to the postgraduate residents and Rs,24,0C)0 
per month for House ■, Officers respectively w-.e.f. _ 1.7.2011,-will 
continue. . . ’

i!

k
fi-

■0

!
§

Sd/- ■ ; .
(Manzoor Ali.Khan)

Sr. Joint Secretary (Regulations)”.

'(emphasis supplied):

.'Learned Deputy Attorney General has contended '

• that the Health Allowance granted by the Federal Government is

■ available to health persomiel in the employment of .ithe Federal

■ Government in. the BPS scheme at three hospitals established in

I'
!iiHi
ii’i
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-A.

'«r-

Islamabad, namely; . .Pakistan Institute, of Medical Sciences 

(“PIMS”); Federal Government Polyclinic {“FGP”) and National 

Institution of Rehabilitation Medicines' (“NIRM”). .The erhployees 

at these hospitals do not have a career structure in place after 

■ . the Career Structure for Health Personnel Scheme Ordinance,

2011 (“Ordinance”) lapsed on 26,1.2011. The Health .Allowance', 

was accordingly granted by the. Federal Government as. a form of . 

compensation. It is clear from the two memoranda dated . • . 

' 04.2.2012, ^d 06.2.2012-reproduced above, that the Health- 

Allowance is granted, to “health personnel”. However, the 

composition of the. category of employees that are eligible for the 

benefit has not been pro-vided therein. The respondents w;ho are 

• several hundred in number are unrepresented, by counsel. In'• 

view of the fact that a large number of employees are affected by'

' • the instant controyersy,. the Court has sought assistance, from .

Mr.' Muhammad Makhdoorxi Ali Khan, Sr. ASC and Mr. Silcandar 

Bashir Mohmand, ASC as -amicus curiae, in the matter.

Mr. Sikandar Bashir Mohmand, ASC made able submissions 

before 'the Court that highlighted important facts and., 

documents on record which simplified -the- controversy 

appreciably. ' . '

■ t;
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■0' It transpires that an Office -Merhorandum dated 

27.03.2012 by the Finance Division (Regula.tions Wing)-.clarifies 

that-the term “health personnel” used in the above mentioned 

memoranda bears 'the meaning given to,-that Expression, in 

Section 2(b) of the Ordinance.. This definition'refers to tlie 

-contents of Schedule-I to the Ordinance which.'specifies the ■ 

service providers who qualify as health personnel. A perusal of 

Schedule-I .shows that five categories of service providers are

3
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classified as health personnel, namely: Doctors, Allied, Nurses,,, 

Paramedics and Support.- The sendees , specified’ under the 

categories of Paramedics' ^d: Support, include Teachers, 

Audiovisual Operators, Technicians, Librarians, etc.

The' administrative Ministry 'for. the health 

institutions of the -Federal Government at Islamabad is’the 

Ministiy of Capital Administration and Development Division 

(“CADD”). It is an admitted - fact that vide order dated 

13.03.2013 the 'Ministiy of CADD granted the I-Iealth Allowance 

to the eihployees .of the DGSE and its allied special education

•T
:• 2

4. I.; -

I
i:

■ 1

1
■ iii

; ■ ila
■ I

i!

-I
centers/ institutions including National Trust for the Disabled 

(“NTD”) and the National Council for Rehabilitation of Disabled

respondents were .. thereby
P ■

(“NCRDP”). The 

acknowledged as beneficiaries- of the said grant and were paid

Persons
::r
i

1;
the Health Allowance with effect from 0l.l-.2012 until 

27.10.2014, when the Finance Division.informed the Accountant

ij
t;

■ i!iIGeneral -Pakistan Revenue-(“AGPR”) that only health-personnel ^ 

■ working in Federal'’ Government hospitals and clinics- were' ,

the -Healtil .-Allowance’. ■ - The AGPR

V. I• -.1

Ia
qualified to receive 

correspondingly instructed the. DGSE to stop payment of the
li

Eii • ’
said allowance to-its employees , as no budget -allocation for :the 

said emolument,had been made in the financial,year 2014-15., ’ 

The discontinuation’ of their Health Allowance was 

tai<en to the. Islamabad High Court by some of the respondents. - 

Vide order dated 17.9.2015. the learned High Coiirt referred the', 

dispute to the Secretary CADD for passing.a speaking order ' 

thereon; ,’ and till- then restrained recovery of past payments of 

tire Health Allowance from the affected employees, of DGSE and 

allied centers. The .Secretary .CADD heard the parties and by

.
•i?
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order dated 21.3.2016 rejected the entitlement of the 

respondents to receive the said'allowance. The principal ground 

of his decision is that employees' of the DG3E were engaged in 

the process of education, training and rehabilitation of disabled 

children and therefore did not fall within the ambit of a health
s'.

organization. The respondents successfully challenged the said
*. • ■ •' ■ ’ '

order before the learned Federal Service Tribtmai which has,.

inter alia, by the impugned judgment dated-18.07.2017 declared , 

that the respondents are entitled to the grant of Health 

Allowance.

5®. !
! .

1

Learned Depuly Attorney General has contended 

* • that after the lapse of the Ordinance that had provided a career 

shucture for the doctors',-nurses and paramedics workirig in 

PIMS, FGP and NIRM, the Health. Mlowance was granted by the 

Federal Government as -compensation . to the said health-; 

personnel. He was, however, unable to. show any' 

contemporaneous direction issued by the Ministry of CADE) or 

the Ministjy of Finance that restricted tlie grant of the-Health . 

AUowande to the claimed employees of the .three hospitals 

■ specified by him. As already noted above, the definition.of healtli 

• personnel -provided in the Ministry of .Finance Offic^ 

Memorandum dated 27.3.2012 is wide in scope'and therefore. '

6.
!i:t
i: '.
lii •

■ I -

S ■

-■!!i:i I
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Si
- i

unhelpful to his plea.
iWe have examined . the definition . of. “health7.

persomiel”. adopted by said memorandum dated 27.3.2012 from 

Section 2(b) of the Ordinance which is to the following effect:

:'b) "health personnel” means a person who holds a post in any ' .
■ institute or organization delivering services in the health 

sector and included in Schedule-;!, but does not include;
- - • - ,i) -a person who .is ' on deputation to the Federal

■ Government'frbm any Province or other authority: - .. ,

I
I

i
.s ■,1
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1
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i,i):a.person who..is employed on contract, or on. work , . ^
■ charged basis or who is paid from contingen.cies.” . ^

X' ^ ■ 5
i

■x
iIt is noted, that the: foregoing definition of health 

personnel covers persons holding posts in a^y institute-or 

organisation who are delivering services in the health sector that 

are included in Schedule-I to the Ordinance. Learned Deputy 

Attorney General was-unable to distinguish the respondents, 

employees of the DGSE and- alHed institutions/centers, . 

NCRDP and NTD, ' from the paramedic and support staff 

positions that qualify as health ' personnel according- to 

Schedule-i to the Ordinance. It is not denied by the appellant, 

that education,. training and rehabilitation of disabled persons 

are services provided in the health sector. These services fall.

of Schedule-I .to. the .Ordinance ■ and therefore

8.
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■
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!; -within the terms 

the providers thereof qualify as health personnel.

Accordingly, not only do the respondents. faH -within 

the category of. persons who are, in terms of Finai-ice Division 

Mernorarida dated ,06.2.2012 and 27.3.2012, eligible for grant of 

tlie Health Allowance but their entitlement has' in fact been

■a

9. it

ii

I
admitted by'both the Ministry of GADD and Ministry of Finance. 

In this respect the aforementioned letter dated 13.3.2013 issued 

by the Ministry of CADD is. referred. Also the affidavit of. the

Government of Pakistan filed ■ in the

- -1

p-
Hi
til

■r I'I
Secretary Finance,

- Islamabad High - Court .pursuant, to that' Court’s order- dated
.1 II

20.3.2015 passed in. Writ Petition No. 4007 of 2014, specifically 

records that the proposal approved by the Prime Minister vide ' 

Summary dated 25.1.2012- did not restrict admissibility of the 

Health Allowance to 'the personnel -of the .three hospitals 

(identified by the. learned DAG). For that reason-the Finance

'
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/.
Division Memoranda dated 04,2.2012 and 6.2.2012 made the 

. allowance available to all health personnel employed by the 

Federal Govemrnent in tlie BPS Scheme. '. , •

10. ■ • As' a result, the said allowance was paid to the

health personnel of the DGSE and its allied institutions until 

27.10.2014 when the Finance Division instructed the AGPR to 

confine the grant of the allowance to employees of Federal 

' ■ Government hospitals ahd clinics. This instruction represents 

merely, a change of opinion which is not occasioned by ah. 

amendment in the terms- of eligibility for the Health Allowance. 

Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and 

27.3.2012 issued by the Finance • Dmsion, Government of' 

Pakistan still hold the field m their prigirial terms, tliere is no 

rnerit in the objection by the leariied DAG to the entitlement of 

the respondents' to clairn and receive the Health Allowance.

As a secondary and also tenuous -argument, learned 

Deputy Attorney General contended that the He.-alth Allowance is 

granted, -under executive . fiat. without any statutory -backing 

therefore the. same can' be -withdrawn by the Federal Government 

. at any time.. That is. clearly a flawed contention. It is admitted' - . 

tliat grant of the Health Allowance and the terms of . eligibility to 

receive .the'.same were determined by the competent authority,'. . - 

Ministry of Finance in accordance witli Rules of Business of the 

Federal Government. The original-terms of the said lawful'^ant 

still hold the field. These were acted upon,-and payment'- of the . 

Health Allowance to the respondents has conferred a vested 

right upon them. In such circumstances, , the executive is barred - 

by the rule of locus poerdtentiae from unilaterally rescinding and 

retrieving the benefit availed by its recipients.. Reference is made .
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i

to. Pakistan; through the Secretary. Ministry of Finance vs.

Muhammad Himayatullah Fanikhi (PLD 1969 SC 407) and 

The Engineer-in-Chief Branch vs. Jalaluddin (PLD 1992 SC 

: 207). Therefore without a change of the terms of eligibility for 

the Health Allowance eveii the prospective exclusion of the 

'; respondents from receipt of the benefit shall constitute arbitrary ■ 

. and unlawful action.

In the circumstances, we do not find .Euay .error or 

defect in the impugned judgments' of the learned Federal Service. 

Tribunal dated ' 05.10.2015, . 11.1.2.016' and 18.7.2017.. 

Consequently, these-appeals are dismissed and the entitlement 

of employees of the DGSE, allied institutions/centers, NCRDP 

. and ' NTD to -. recehre 'the ’ Health . Allowance . is affirmed.
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’ r - GOVERNMENT OF KHYBER PAKHTUNKKWA 
ESTABLISHMENT AND ADMN: DEPARTMENT 

( CABINET WING ) 
No.SOC(E6tAD)9-24/2019 

___ Dated Peshawar the 28*** Octob« . 2pip.
4-S t..

\

TJie Secretary to OovT. of Khybcr Pakhtur.Wtwa
Zakat, Ushr, Social Welfare. Special Education &. Women
Department.

PROVINCIAL ..CAEIN]CTSUBJECT: DECISION OF THE MEETING 
DATED 22.10.2019.

Dear Sir! 1 am directed to fortvard herewiUi the following decision the 
meeting of Provincial Cabinet held on 22.10.2019 under the chuirmanship ol 
Chief Minister, Khybcr Pnkhtunkhwa for implementation.

i AGENDA ITEM NO. 16 ^ CPPCIALDRAWL OF H^LTH ALLOWANCE BY, THE KHYBER
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF K
PAKHTUNKHWA______________________ ,

; • i-4n
(

riBcision of the Cabinet:
1

The Cabinet approved Health Allowance to the devolved employees of 

i Special Education Institutions at the rate of one running basic pay.

Zakat. Ushr. Social Welfare, Special Education & 
Women Empowerment___________ ____________

1 am to request Umt an implementation report of the ^binct 
requirtid under Rule 25 (2) of the Khybcr Pakhtunkhwa

’ 1985 may kindly be furnished on top priority basis to the

Your^JhitliTuUy^^

I V

Implementing Department: ^4!

I1 2.
decision as 
Rules of Business.
Cabinet Section. Administration Department.

•»

(^VkJTVnJfiAMMAD) 
SECTION OFFICER (CABINET)

ENDST.no. fin DATE EVEN.
Copy to:-

Deputy Secretary (Cahinetl AdministrauonJ^epSrliiienp'
1.
2.
•T. PA toI

SECTTONOFFICER (CABINET)
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4^ X
RETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA 
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-II^8-8/2019. In pursuance of the Supreme Court of Pakistan Civil 
Appeal No. 811/2018 titled "Muhammad Atique Ur Rehman & others Vs Federal 
Govt of Pakistan & others etc" the Government of Khyber Pakhtunkhwa 
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of 
one running basic pay to. the devolved employees working in the Special 
Education Institutions from the date of their devolution to Provincial Govt of 

Khyber Pakhtunkhwa.

2. The above said allowance will be admissible only to the employees of 
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18 

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa 

Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

1. Accountant General, Khyber Pakhtunkhwa Peshawar
2. Principal Secretary to chief Minister Khyber Pakhtunkhwa.
3. Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar
4. Secretary to Social Welfare, Social education & Women Empowerment 

Deptt.
5. Director FMIU Finance Department Khyber Pakhtunkhwa.
6. PS to Minister Finance Khyber Pakhtunkhwa
7. PS to Secretary Finance Department Khyber Pakhtunkhwa 

PS to Special Secretary Finance department Khyber Pakhtunkhwa
9. PA to Additional Secretary (Regulations) Finance Department
10. Master File

8.

Section Officer 
Finance Department (SR-II)

^ • :vrr'



cs>
BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN 

EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.
/*

Subject : THROUGH PROPER CHANNEL. APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted:-

That I am serving under your kind control in the Special Education Institution and 

teaching/providing Special Education services/training to Special Children. It is 

pertinent to mention that after eighteenth Constitutional arinendment the employees 

of Directorate General Special Education of the Federal Govt: Department, have been 

transfer/devolved to the Provincial Govt:, Special Education and such devolved 

employees though serving under the same department of the Govt: of Khyber 

Pakhtunkhwa are allowed/granted Health Allowance equal to one running basic pay 

w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service 

Tribunal as well as the Honorable Supreme Court vide its judgements in Civil Appeal 
No. 811/2016, also approved by the Provincial Cabinet on 22-10-2019 and also 

implemented.

Since the employees of devolved Institutions and I am performing the same duties in 

the same Institutions, same department, having the same job description and cause, 
being teaching/providing special Education/Training to special Children, therefore I 
could not be treated discriminately more particularly with respect to my colleagues 

and that too under the same administrative control. It is worth to mention that the 

employees of devolved Institution have been allowed Health Allowance since 01-01- 

2012 and even after the payment of arrears the same has b;een merged in their basic 

pays. I

It is therefore requested that I may kindly be allowed/gfanted Health Allowance 

equivalent to one running basic Pay w.e.f 01-01-2012! on the analogy of the 

employees of Special Education Institutions of Khyber Pakhtunkhwa with all back 

benefits.

Dated :



s VAKAbMNAMA
BEFORE THE KPK SERVICE TRIBUNAL. PESHAWAR.

A
No. /2022

■Appellant

VERSUS

Respondent(s)& o ;hers

I, f \_________ ,_______________ , do hereby appoint and constitute,
Fazal Shah Mohrnand Advocate Supreme Court &. To act, appear 
and plead in the above-Tientioned matter and to withdraw or compromise the 
said matter or submit to arbitration any differences or dispute that shall arise 
touching or in any manner relating to the said matter and to receive money and 
grant receipts therefore and to do all other acts and things which may be 
necessary to be done fo' the progress and the course of the prosecution of the 
said matter.

To draft and sign files at necessary pleadings, applications, objections, 
affidavits or o^her documentss as shall be deemed necessary and 
advisable for the prosecution of the said matter at all its stages.

1.

To employ any other Legal Practitioner, authorizing him to exercise the 
power as conf(?rred on the undersigned Advocate, wherever he may 
think fit to do so.

2.

o ratify whatever the Advocate or his substitute shall do 
also hereby agree not to hold the Advocate or his 
ir the result of the said matter in consequence of his 
when the said matter is called up for hearing. I further 
event for the Whole or any part of the fee to be paid to 
unpaid, he shall be entitled to withdraw from the above

AND I hereby agree t 
in the above matter. I 
substitute responsible fc 
absence from the Court 
hereby agree that in the 
the Advocate remaining 
matter. Received by me c n

CLIENT(s)
,/M

litI
ACCEPTED BY:

Fazal Shah Mohmand
Advocate,
Supreme Court Of Pakistan,

OFFICE:-Cantonment Plaza Fllit 3/B Khvber Bazar Peshawar Cell# 0301 880484)
(Clerk) Cell# 03339214136 !
Email: - fazalshahmohmanol@Qmail.com.

mailto:fazalshahmohmanol@Qmail.com

