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16.08.2022

Learned counsel-for_th'e appellant present. Mr. Kabirullah- -

Khattak Addltlonal Advocate Gen’eral for the . respondents
present | | . '

Reply/comments on behalf of respondents not submitted.

Learned Additional Advocate General seeks time to contact the -
respondents for submission of . reply/comments AdJourned To"
~ come. up. for reply/comments as well as preliminary hearing on '

13.10. 2022 before S.B.

(Mlan Muhammad)
‘Member (E)



~r

' SNo

Court of .

J orm A

FORM OF ORDER SHEET

Case N_Vc‘JA-

| .- ﬁ ng /2022

Date of order
proceedings

24/06/2022 -

06™ July, 2022 |

Order or other proceedmgs with signature ofJudge :

The éppeai presented today by Mr. Fazal Shah Mohfn’ad Advocate
may be entered m the lnstltutlon Register and put ‘up to the Worthy

Chalrman for proper order please. ' C , _
‘ R_EGI'STRAR $ :

This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on A9 21— Notices be issued to appellant

-and his counsel for the date fixed.

CHAIRMAN

Counsel for the a, 1)e]lant'lpfeSent.
Let pre—admiSSion se issued to the reSpohdén_ts-r To
,cbiné up for reply/preli ninary- hearing on 16.08.2022
before the S.B. - |

© (Kalim Arshad Khan)
- .Chairman




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No ng/ /2022

Y 1T - P Appellant
VERSUS
(C10)VA PH= 0 [ 0] 1 1< £ Respondents
INDEX
S.No | Description of Documents Annexure | Pages
1. Service appeal with Affidavit 1-3
2. Copies of Judgments, Cabinet decision & | A, B, C& | 4-29
Notification D
3. Copy of departmental appeal E 30

4. | Vakalat Nama 31

Dated:-20-06-2022
| " Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

wN=R

Advocate
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BEFORE THE KHYBER PAKHTUNKH\X/A SERVICE TRIBUNAL
PESHAWAR

Service Appeal No Qﬁgﬁ /2022

Aneela, Sweeper (BPS-03), Govt. Girls Institute for Children with

Hearing and Speech Impairments Yakatoot, Peshawar. - “:-v s .
........................ Appellant
VERSUS 2 ET22

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH_ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

On acceptance of this appeal, respondents may kindly be
F\ﬁedkn-—dﬂy directed to grant/allow the appellant Health Allowance at the
rate of one running basic pay with effect from the date of

Refﬁs_ggn* " appointment with all back benefits. |

Respectfully Submitted:-

1. That the appellant was appointed as Sweeper (BPS-03) on
15-03-2021 and is serving in the Special Education Institution
and teaching/providing special education/training to special
children and since appointment she has performed her duties
with honesty and full devotion with spotless service career.




2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of her appointment, vide departmental appeal which
has not been responded so far despite the lapse of the
statutory period of ninety days. (Copy of departmental
appeal is enclosed as Annexure E).

_That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay with effect from the date of her appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUNDS:

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the



judgments have been implemented, thus the same
point has been decided by various foras, the appellant
such is also entitled to the same treatment.

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and she is subjected to monetary loss

illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the
appeal. | e

Dated:-20-06-2022

Through

Faial Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal.
A D%OCATE

AFFIDAVIT

I, Aneela, Sweeper, (BPS-03), Govt. Girls Institute for Children with
Hearing and Speech Impairments Yakatoot, Peshawar, do hereby
solemnly affirm and declare on oath that the contents of this
Appeal are true and correct to the best of my knowledge and
belief and nothing has been concealed from _this honorable
Tribunal. Sl
DEPONENT
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10.2350, 2352 10 23680:2368- A, 2369 to 24143, 2446 10 2484 &
2487 10 2501, ¢.DOb lo 2320(R)Cb[20 16 with M. Ps.

- - : - o Nusrat l.alul and ()UICL - ' o l

\'L‘l NS

Sccrc(m‘_) C‘unl.ll Adnmus(x.:(-on & Du'ula sueend Division,
Sccxu.n Y, l'm.mu: Division and /\CPR Islamab:id.

Datc of!nshluu_on : 04.04.2016, cic. . . ] i
. Datecofhecaring”  : 17.07.2017 : : -
"Date oI'Judgm'cnt : 18.07.2017

-t’ ' !
: : o : . Before: Sycd R.xﬂquc IIusmm Shah, and- ]
U o e o Sycd Muhammad H'lmid Mcmbcrs.
' . Present:, . Mr. Muhumm.ld Anw.u- Mu;,hal Advocalc ('or the o
' \ appellants. L
' Syed ® Zil-c-Husnain’ Kaum. Assistant Altorncy
General for the respondents with M/s Arshad Anjum, oo
. Assistant Dircelor, CA & DD, Navced Akhiter, Seftion
. Officér; Finance Division, Azhar Nadeem A vgm.:"-
L Assistant Accomts Officer and Muh-unm.nd Ja bar. R B
- bu‘mr Amhl(n ACnl l\ as D.Rs; ~ SE )
o R A
LUDGMENT = ol
. " SYED RArrom- HUSSAIN SHAH, Mrmm R:- Wuh ulu.uud,,nwl,_,‘:ff ! \
' we shall decide the above ullcd appeals. The f.u..la ;,nvmg riscto lhc pré (.ll("A " IE
appcals are that-the Prime Mlmslcr of Pakistan appxovcd pdymcn( ‘of Health ™+ |
. Spor
Allowancc to, the msutuuons provxdmg chhh Scrvxccs in lhc year 012', o iz
, ~and the Fi inance Division’ u.sucd nouﬁcauon No. 2(13)R-2/201 1-777 uu.d.‘ ,3:‘
' - ¢ - 06. 02 2012 for gmm of Hmllh Allownncc,‘cqu.xl to ouc,basxc payiof, : . §
. mnmng salary to the hcnllh personncl in the cmploymcnl of F c% “i
) Govunmcnl in BPS Schcnu. w.e.l. 01.01 -2012, in addition o lhc exXi; %
‘pay and allow.mcu. in BPS scheme, Hc.lllh allowance had been pmd ¢ | ?
' _' conlcmponnv.s ot' the :\ppcllams in olhcr Government. Hospxlals mclu ' L
PIMS TFederal, Gov( PPoly clmu.. CDA, ICT, l’.nlu\l.m R.nlw.ly\ .md Feder: "p
Govcmmcn( Scrwcw Hospu.nl N.mnlmd cte. but it was d scontinug ) ' ‘?
S" " the prc,scm appcll.nms vide impugned oxdcrs datcd 08.08 2014 .2.'1.03-.2 16 ' i‘
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-that Finanee Division had. o provided budpet allocativii for (e year 201 4.
2015 for ihe said )\llownm;c;. hence, the Payment of sajg Allowance be
Stopped by subﬁnilt_ing the camputer clianges thi'ml;:h concerned DDO_s. o

Subscqucmly the Finance Division alocated "budgci for the sajq Allowance * O

I 56510 STIRICSI2006, ere, winy p . \\

, and 25.()3.201(-_... Thc Scerciary, -Capital '/\Elminislr.'zt_'--n e Development *

Division _((.'A._QI.JD) vide feter daie 06.08.2012 aflowwe. Mealth Allosvance
10 24 personnd nl'.‘l)i:i.'t:l_m‘.'uc'chui:r:ll_ ol Spcc‘i.":l I‘;dut: ‘on (DGSE) il
the AGPR, Islamgbad started p:xyiﬁg i said Allm‘\:.'xncé - hese personne
Wil el e 01,01 205, Dué o diseriminafive uclic; o Secrctury
CADD ihe winployces o' DGSE started agitating ll)c" malter wiihy him who

vide lefter dated 13.03.20) 3 alleweed 1 eann Allowance to all (e cployees

of 16 instiytions ol DGsIE and alljed cducation centies, e, i:\l‘viuw-ol'

functions and (he scl'\ffucs l:)cing rendered by them in prbviding Health
-Services 10 the disabled and speciad children with cffect from 0].01.2012'

and the AGPR accordingly starieg Paying the said allowanee 1o them, The

_ ‘A'GP»R‘\"idc letter datey 08.08.2014 inl'un;]cd the Dircctor Gcncrnl;' DGSE.

but ihe CA&DD parked the budget an latcr on nliogatcd the s':im(; lo some
other organization, Bceing apgricved ql‘stoj’;p:ngc of the suid Allo\fvnncc vide .
No..",,784/2014. J:¥53I'2()l-! and 400772014 \\-hicl;,wc:_'c dispuscd‘ ol by the
Ho_'n'h.lc Islamabad High Court, Islamabad vige order dated l7.()'_.}.'2t015"i

letter . dated 05.08.2014. the  affected employces Iled  wWriy l'cli(EOf

the fol'lowing 'xnanzxcr: - i

XNX . CoXxx  xxx
4. In e light of e above, the instang petition
alongwith the: connecieqd Dpetitions are converted into
fepresentations deemed (0 be pending before the learneg

-nfford.'my opportunity ‘ot"'hcaring 10 an authorized -
rcprcscntati\jc of “the Petitioners and, thereafter pass a -
" Spciking order, [g IS expeeted thay the Sceretary shall,
inter alia, lake into considcration: o i
M) the :n"ﬁd‘;lu'i( dateed 26.3.2015 filed by the Sccx;c(ury

L Finance, during (he p;;occédings before this Couri; !
i L. R ! B

b) the g that in some ciases the Health Alloy vance, -
Was paid to the employces by ihe AGPR pussuany

v e he approval givenhy ¢ CADD; Ch

‘c) The reqaest made by ypg on bhehalr uﬂ;lhc,
Petitioners that ip _the circumstances Fecoverdy of-
‘the  Healih Allmvancc'-would Cuse  immense

.. hazdship: and ' S .

. . . !
d) The fact- that the pelitioners are criployces of:

ARSI LTS T differen Separinients  ang Sditivs . under ihe:
BTSRRI differear A . he
DR AT RN ] P
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VA appcllams bcmg Federal govcrmm.nl ‘Servants under. Amclc
" Constitution of the Islnmxc Republic of I’akx:lan. 1973 and covered mdcr :

' /-é 7 3 -5(:5m57JI(IL)(:S/2()Il.,clc.wilhM.l':;.

administrative umuol ol LI\DI) .uul llu.n.lm\., the -

cntitlement or  cligibility  shall _be wken into

consideration i the light of status  of cich
departient or I.Il(ll) scparately.

5. - In order lo meet the ends of _|usl|u.. it wnuld be-
"appropriate thal. recovery ‘of the Health Allowance alrcady

paid 1o the cmployces is rccovered aftera speaking order hiis
been passed by. the learned Sccretary.: It is expected that the

o Scerctary CADD shall pass a spcaking ordcr preferably within .

" 90- d':): *
x.\*x, . + . NSN o .- NXN

The bu.u.llu) C A.\I)D aller puu--mu llu.. n.;.uu' mnl altording thwe -
'omwxluqlly_ ol lu..}_nnb o the .lullmun.d |cprcscnlnlwcs ol - ‘the
" petitioncrs (now appellanis) .on. 14.03.2016 passed the order dated
21.03.2016 and .declared the CA&DD's leiter dated 13.03.2016
allowmg lIc.xllh Allow.xm.u 10 the Dbbl uupluyv.u, uul.uv('ul, .u_,.mr.( ‘

the rules, void ab uuuo and dirccted the- AGPR (o lccovm th s.ml

Allowancc from their salarics in’ casy ms(allmcms.

' 2." L Ia tlus backdrop, lhc :\ppcll'\ms filed thc msl:ml uppc'\ls wlll\

thc followxng pr'\vcr - g

. ) “ll is, lhcrcfon., most respectfully prayed Lhal the
T appcllant being cntitled to -Health - Allowance being

covercdd under category of Hcealth Personncl, the said |-
‘order dated’ 21,03.2016 by respondent No.l- may |

therefore, be sct ‘aside and it be declared that the action

ef respondent Mo.d in withdrawing the said allowangn-

and recovery thereof from the salarics. of nppcllams, is

malafide, illegal,. violative of. principles of locus| -

. ,pocmlum:u.. unfair, unjust,” unrcasonable, nrbxtnry
“fancilud and capricious. and that arc entitled to receive

the same, . ffom the date it has: bct.n wuhdr.\wn and]-

s(oppul lrom p.nymcul , o

3. ~ The lc.xrnod ‘counscl lor the appclldnls agucd tha

the
240 of -

Sccnon 2 (b) of wal Scrvanls Act, 1973.were Lntxllcd lo all pay.anc

allowances pn.sv.rlbu.l by Federal Govunmo.nl for its unployu.s Fur h

stated that - financiul duccuvc connmcd in Mlnlblr)' of, I'mancg.

No.2(13)R:2/2011 dntcd 06.02.2012 was unambxguous and g '. y

stipulated ndmnssxhnln(y of Health /\Ilmv.mu. lo .11] h(:'lllh ])LT\OH

cmplovmcm of Federal Govumm.nl in BPS :s;.lu..m. but dcspllc the

natification of-the Finance. Dwmuu. the .lpm.ll.uus were (lc,prlw..(l

!
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~and cold in lhc-samc hrcnlh fis. on the one h.xml it had .xdnmu,d the chum ol'

the samc clajiy vide order dated '21 03.2016. He con(o.nqlcd that the benefiy

- once granted and acted upoy h.xd Created vested right whu.h cmlld nol be - -

wuhdr'm'.nl ! stoppage or \.ul.uy .unmmu.d o punishimeng which could not

(.vuw.rmm.nl bur\-.um (i ltu.-u.my and s, .upluu.) Ruies;, 1973, -

“a pcrson \vho held o pos( in .mv institute or orgamzanou dchvcnng scrvic
" in the health sector and mcludcd in Schcdulc.-l It Was {urther submitted tha{ * -7

VAGPI\ on the -basis ol C/\DD Division's lt.ucr dated- 06.08. 2012 bud

_ subwcqucntly that Division m.m a rcfcrcncc to the Finanec Dwmon (u ‘Scck

Cowitly disabilitics: and, ht.ncu. -.nuld not be dccl-:rcd .w health pt.rﬁonncl o

4 51:5 to 57.l(l<)<:.s/2mn clc. \wlh M Px.

. said bcncﬁz In support of his \:Llsioxl. the learped u.nmst.l lor lhc
appcllnms rcrcrud to the Jmlgmenty OrFST- dnu:d 05.10.2015. 11,01, "(Ho
IS, 05 2016 and 14.12.2010 p.nsscd in /\pps.nl ‘No. 224(1{)CS/2"01 5, 867 lﬂ

7’(R)CS/70L). (176 10 Il-\7 1189 to l"Sl(l\)(..S/"OlD & 331 o

'.40*(R)CSI7016 and praved for the same relicf, The lc.nrucd t.omm.l

vehemently argued that (he Fespondent-Finaneg Division was blm\'ml, hog -

the Wpelianis in paia 5 lut.u pasawise Ll).l'..u\:.‘l filed inalie 1 HH 'olv.

Islamabad Migh Court, lslnn}nbnd while, on the other luin, they du.hnul T

Withdrawg, 4 mln(cmlh' in \mln(mn of | plmcmlc of matural Justice, The
leamed counse) for the appellang l.l\ll)’ argued that lmpugncd nrdu's werg

void :\b'mixio. cm.un-nnn sifidice and’ having no \.IHL“()‘ of lmv ns

be aiwarded without .ldnplmr Ihe due procesy of Law. provided’ under the .

4. _' © The appc—lls were resisted’ by the respondents, i ,was s(aujd
lhnl lhc said allowam e \\.ls 1 u( .ldmlsszh!c to the :nppcllanls as (hcy dld n ':

“fall untlcr e desinition o hnl.h peisonncl because heaiey pcrwnncl mea -

lhc Hcalth Allownncc was nllowcd provnsxonn“v to. lhc .lppcll:xhl Hy the p

ils Concurrence for adnucsxblhl) of Healthy AHowmcc which n.grc((cd the
Samc on 14,03.2013 on:the ground  thay they were involved in the proccﬂs ot

of cducation, (rmmng nnd rc.hnlnh(.umn of disabled children ang pPersons

bcmmc entitled for the said .llluw.mcc. The CADD on 13 03. 20!3 in its
communication (g AGPR wmcu.d sanction of the K Ic.nllh Auo\'vnncc fo-

DGsE cmployccs \\uhnul curcprrcucc. nl' the Fi Inance Divisiay .md (hc'
AGPR m'\dc r\rovlkmnal p.mmm .o the appcllams. which %\vas
suhscqucmly -clm.onlinucd alicr wcnm.umn ol umllcmo.m .in Trd’g:i' lo
prc\ cnl the nmusc ol this a!lm\an».c_ by non-cnmlcd personnel

submmcd b\' xc:-pondcu! Nn..’! lhnl health .:llmv.nncc \ms y.nm.d vith the -




:lp'prm'-;u of the I'rime Minislc;-, through a summary, spcci’ﬂchlly 111ovgd,fu;
thred Federal Governinent _I-fos‘pi;uls i.e. Pakistan Instituic of Medical
'ngicnccs, .G. Polyclinic and Nutional lastituc ochlmbili(_ulion Medicine,
e Djréclohu_c (icncx:nl of b'Sp'(‘:ci.'li I_Educ;'uin_p & 'Soci:_:l' \Yclﬂll'c, h‘cipg an
educational body.‘ d.c;lll. wilh- the. process of éduc.z_nion,‘ lraining and
"ml'mbi,lilalion' of disabled children and persons with disabilities, which wag
c;lrricd out by a n_zu:(i-prol'cssid}ml lc:l_m' ixic‘luding (éncl1crs, profc'ssimmls._

doclors, :xdm_iui:.'lr.'nur.v,. minizterial and suppartive / .'mci“:u'y sl:;ﬂ" did ricy

- fall 'willl_in the ambit of healty organization and could not be deciarcd as,

_AGPRin its pﬁra\visc'comnlcnls submilted that the idcnlicnl.»cascs}l‘illccﬂl Dr.
Fa;khfF.lLbdhi; etc.’ vs. Scéiclary Finance wepe still pcxldixig Jbefore Ui

Hon'ble Suprcmchdurl of Pakistan,

- was, Branted 10 the heanp }Jcl%c)nucl' in the employmeni of Federat

? ” -y 563 tu_571(VI§)CS/20!6_. ctc. with M.ps,

- “*health pi:rs‘dnncl' 'l(-n get the said n‘lluwéuicc. The responden No.3 ¢ -

T We heard the !cam;id counscl for the parties and pérused the
record, : ’ - '
6. "'_l‘_l-x‘é-‘\hc':_:ll_l; aHowance L:q'u:nl 1o onc basic pay of running salary .|

Government, in BeS Scheme, wi.gln cltect rom 01.01.2012. 1 was mide

. admissible io'noh-cli:iic’nl cadres. In reply- 1o #.query raised by AGPR vide
leticr No.-TM/I8-64!CSI-IPIHPSI§OI 1. 121186, dateq 12.03.2012, the

172 d':'x(c& 27.03.2012 l'um.ishcd(dcﬁnilion of the health personnc| by stating

organization delivering services in. (e health sector “apg “included. i
Scbs:dulc-l, but did not ,incl'udc' [j,crson who was op deputation o the
Federa) Govémmcn( from any Provjpcc or other aulhérily and who was on
contract, or on work chargcd.basi'sior “who was paid from _pontingcx;cicsi

The appollants are n,cilhcpdcput.-_xiio:_xisxs from any Province or other
- authority nor have been .Lengaged on contract or on work’ charged bnsis.

They arc ajso not being paid lrom_conlmgcncncs. On the conlrary, they nre

chulaliqns Wing of the Finance Divisioi vide U.O. No.l".2( 13)1(-2/201,2-&

- that *heajyy Personnel® .mcany a pcx'-sonsf\\"ho held a post i any institute or

civil servants under seetion, 2 (b) ()l".-ll.l'l.'.: Civil Scrvants Act, 1_973'umj lll;t'.;i'

dclivcrln‘g.s;wiccs to ‘the disabled children / persons. The bcxgcﬁcinr'cs.'l‘;l )
' vnj':pcllanl_s comprised of Academic n_hd Administra_(ivc Cadres, Acc’ordinig"

to the dcﬁnilion 'l'urnishc'd' by. lhc l'-;financc Division vidg their u.o, dalc,dg
27.03.2012 the appellants.are entitled o health allowance, In puras6 & 7
under Facis of parawisc comments filed before the Hon'blc Islamabad.Higy, *
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the light of the Judgment of Hon'ble Snpn'cmc Court of Pakistan n.porlcd in

7. . We \vnuld lxk«. to makc an cmphasis on lhc Judgmcms o[ the'™
' T nbunal in Appcals No. ‘-'24(R)CS/"O IS and 381 1o 405(R)CS/“016 dated

r b
m—rAR - G873, ISL'\ i

<~ Uy 565 iy mcmcsnox( ete. wiih M. l's R

Courlv Islamabad on hch.l“ of Su.n.lnry Finanee Dlvnswn in Wu( Petition )
No.4007.'2014 it.was calcvoncnlh ndlmuud that in April, 2014 Mmm;y ol

-\DD agoin submilted qu / DOs con(mmng a provision ol Rs.100 mnllmn
as UPA “for DGSE for l‘ nancial yc:lr "Ol 415 lm\ku' DFA relised (o
cndorse the NlS / BOs .uul l‘ou,-.l'ully dulucu.d dn amount o(‘ Rs.92.542
million of HPA, lcavm" Rs.7 458 million "for thc pcnuom.rs (now
appellants) i.c. 24 cmployces who bclongcd to-medical profcssxon and canme .
under the cmcna of cnmlcmcn& of HPA, as per DEA (LADD)
undersianding, DO, “lelter dated 09, 05. 2014 was issucd by FA’s ,
Orgamzauon lo AGPR for Stoppage of HPA to non-catitied cmployccs and
it was duty of AGPR o take action on’ the said lc((cr and *dcecide
_cn_lil_lc’m_cnt. it was pr.'l)'cd that the petition Was_an .ndmxms(r.mw. 1ssuc wuh -
CADD & PGS, tth.luu. e Fi m.luu. Division e excluded from the list

of respondents, Now the 7 :mcm. vamnn h.l\ come up. with chﬂcrcnl

'. Stancd, It iy hut .|Howul I .mpmh.uc and reprobate, Nu logica n.pl)' h.l.\

been submxuu.l by the us,)onduu\ for d\.pnvmg, the appellants of their -
Icgmmau. nghh A large number of employecs of the I (.d(.l.ll Government,

mmlnrl)' placed, are gcmn;;‘ the said advantape, Why, then, the . appellants

Cbe (lc.pnvcd is not clear from what. has been wrilten in (g’ comnu.nh before o0

“the Hon'ble Islamabad lh[_,h (.omt Islamabad | and the Federa) Scrvice
Tnbunal “This scems’ to be dlscrumnaﬂory treatment | oﬂcndmg Article 4 &_ .
25 of the Consmuuon of Islamic chubhc ot‘ Pakxs(an, 1973. l-urthc.r the
appcliants - have bccn dirccied by - rc:spondent No.l to tefund the paid .
amount whicly s ngamsl the puncnplc ol locus pocmlcmmc becausc (he
Hon'ble Suprcmc Courl of Pal\lsmn has conslstcnuy held that the bcm.ﬁl
once granted and acted upon crcntcd a Vested -right. wluch could hot bc
wuhdrawn umhlcnlly(m vlolauon of n'ltural Jusm.c. It is an csl.'lbhshcd
law that benefiis rcccwcd h ' a cn'xl \cn/:ml cv:.n under cpy oncou.s m(lu'
nsu.d by the compctcut autliority w:lhml( .my fault on ‘the p.xrl of uv:!
scn':ml could” not be ru.cnvcxcd cven il (hc benelicial nrdu' w.u. .
subsequently wuhdra\\'n or n.cu(‘ c.cf We are fortificd lo take (his wu\' m

PLD 199” SC 207, chcc. to this exient, the lmpugncd'ordu’s are ;not,

lcg'nllv suﬂmmbh. and liable to be sclaside. = [ - o !

CRLE, :
Federn) o 2 isunas . .
LETNIRTP I ' C Ty

.'>.
1 . .-
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0 , ’ :\05 [ ﬁ7.l(l<)L‘$/‘.'(_)ll.. et with Ml.'I'Q:.
) un.lO.lOlb and . 14.02.20106 whercin- the controversy u,laun[, to llu...xllh

“Allowance has .llu..uh' bueen u.\ulvcd \\’lu.n conﬁunu.d with the said [act,

. _ F
-|h\ rc:.pon(h.nh have failed xo dcn\ the lact, As such, the .xclmn ol thc I a:,
/.'1" . r\.spnndcnh .lppv..us 10 he nm.on,nsum in the light of the .uuunu.nlxom.d v o

7. " judgments on account ol AmcL 2: of the Constitution which guaranlccs <
c.qu.ll rights . and c.qunl pnoxu.uon of law for cvury cmzcn To Lnsurc :

umfomm\' rule of uonalsu.m.y mual b(. applicd while cons:dumg the casc

i nl the appellnnge,, nnu' e Hhoithile Apes Clovurt vide ol YT ment in tha . .
. case reported as 1996 SCMR 1185 has nlxcu(ly lu.ld that “rule of L,ood . o i

BoOvernance dun.md.\ thai llu.. bun.ﬂ-s ul the said decision be w.u.ndc..q w

other civil xu\.mu ilso, who i 1y not’ bc. p.u'lu,:. lo the litigation, msl(..ld ofl , .
\.ompcllmg them 10 approach lht. 'lubpn.xl or any o(hu‘ legal forum. Hc;lcc‘ N i

L the cl:um of the appcllanls is rcq.nrcd to bc dccxdcd on the samc analogy /

TIRES
».

'pnnclplc as fmmcd m thc cascs af‘ Dr. F nrrukh Fiaz Lodhi and others by the ™ | ) ' ;’ . .:'
' Tnbunal v:dc usjudgmcnl dmcd 05 10 2015, 11.01.2016 nnd 14.12. 201p '

8. - Foregoing, m view .and mllowmg the rule of consxst.cncy. thc K

- impugned -orders dated ”l 03.2016 .uul 25.03.2016 arc sct aside with ;
. dm.cnon to the respondents to continuc the Healty Allowance uln.'ndy ‘
. ' , yl‘:llllt.d o the appellants .smw 2012, .md to relund all du.hu.uon m.ndc in
compliance wnlln the impugndd. m.lus wuluu # perivd of une nmnlh lmm
the date the u-|l\' withis Jmlrmclu is revaivad. in their oflice, Since the main .

‘ appeals h.wc been aceepled, iMisc. Petitions are g I.-o accepled,

, SR S " Judgment 1o .qvplv all thetitled .I])])L.Il\ ulul.un:mul.mdls.

- Hn.o Pamcsshall bcmformcdaccordmgly -

._ o : o l./\-' D el |

. ISLAMABAD

|

. 10. _ Jhcn.:.hnll be no ordcr.x.sto costs. - SN "
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co MR, JUBTICL IVIIAN SAQIB NISAR BCa . . :
i " MR, JUSTICE-UMAR ATA BANDIAL o
Ii; TICT 1JAZ Ve AFISAN *
' . . i
P
lIE
i [ [On’apvnl «forn: the 4iid w i uluud,m7'lbl7.“ !2010‘05:10 2018:'of. thu radm‘nl Sﬂ'vlcc 1|-Ihuml
[ L . N lgtminabag pansed In A | Nos565 to 573,787 Lo’ 793,494-916,916-A,919.94):998- 1005, 1605-A, 1000- i
N 5 ' " 1045;1008- 1174, 1924, {; ﬁ 12 9:3335,1337+3 30023593308, 2360-A,9269,3370,23 722443, 2446~ -
i . - : 3&4?.2“&;151.26525 -uu-mu lu-ﬂﬂlﬂlﬂa smmuulumnmmm/unqm)caus

Federation of Pakxstan throuéh Scu e.tary Capital Admmnstmtmn
- and Development: Dmsmn. J T

I&lamahad ete. oo Appélans)

(in all caaes_x)

h %ng' STED.

0-

: Mtagb‘thc@ etc.

© Court Associate

lslnmabid

i
1
r
!
b
S . o ' T, VEJ\»SUS

Nusrat Tahu- etc.

Miraj Gul ete. -

Ejaz Ahwmied and otherg
- Firdous Begum-cte.. ., .
Robina Qureshi ete. - -
Muhammad Arshad eic.
Shahbaz Alchtar Khal id ctc

Taimoar Imran Ali.Khan ete.

' Mpihemmad Jabbar Khan ete.”

Shahid Iqbal etc.
Muhammad Anwar elc,
‘Malieed Kenledr ete. ~ "
" Igbal ur Rashid etc:
‘Ghulam Mustafa etg,
Mul:hcar Ahmed' ete, L
Naccrﬂa—Bushrn Mahk etc,
Meeita Asadietc..’ ..
‘Muhanimad Qayyurn etc. ,
Rubma Mahmood- -Awan stc.

Muhammad Khuohaj Khan étc.

‘Mussarat Bibi-etc.

Muhammad ‘Ghulam Dﬁrmm ete.

Muhemmad. Mushtaq ete,
.Qari Mulidmimad Alroas ete.
R.taz Akhmr ete. ’

Syed Zameer Hmder Rizvi, ete.
Liagat. Ali eté. :

b Suprameé Court of Pamquuhmmad Anf ete.”
: : Wasccm ‘Husaain ctc
‘ KhaJtd Pcrvcz etq

Abdul Majee

:Muhammad_ A fm'd' ete.

zir myqz;i. ctt. >

(m [s A.1631/2017)
- (in C:A.1632/17)

fin C.A:1633/2017} <.

* {in C.A.1634/2017)

in C.A.1635/17)

{in C.A.1636/2017)
" (in C.A.1637 /2017)

in C.A.1640/2017},

(m C.A.1641/17)

“fin C/A.1642/2017).
{in'C.A.1643/2017)
(it C.A 1644/ 17)

L fin C.A.1645/2017),

(ir CiA,1646/2017) - -
i CANDFT 1T
(in C.A.1648/2017) .

(in C.A.1649/2017)
- {in/C.A.1650/ 17}
{(in C.A.1651/2017)
{in C.A.1652/2017)
- (in C.A.1633/17)
(in'C.A.1634/201T)
(in C.A.1655/2017}
(in C.A.1686/17)
" inC.A. 1657/2017)

© {in C.A.1658/2017)

, {in C.A.1659/17) "

~{in C.A.,1660/2017)

{in C.A.1661/2017)
(m C.A.1662/17) -

| (i C.A.1663/2017) -
fincC A.1664/2017) .

(m C A. 1665/ 17y

- A, 1638/2017)
" it CA.1639/2017)




N

‘Manzoor Ahmed etc, |
. Mohsin Tanvir ete. -
_. Jabbar Hussein’ ctc; : ’
Syed Manzar Hussain Gardezi: etc. .

Mumtaz Hussain ete.,

Muhammad Saleem Kunber ete.

. Abid Hussain etc.
- Nawabzada ctc.

Muhsinmad Aucn1-1€11an etc )
Attaullah ete.

_ Syed Nazir Hussain Sheh etc.

Muhammad Amir etc.

Mrs. Mehmood Farzana 3
Muhammad Anwar ur- Rahman etc
Rufi ete:

Mumtaz Kha.n ctc

. Mrs. Rehana Ghaffar ete. -
" Azad Khan etc. : .,

.. Shazia Bibi etc.

[mran etc.

" Zahid Mehmood etc.

Zafeer: Ahmed etc..

Arslan iqbal ete.

Mrs. Syeda Khatoon ste. .
Miss Zubaida Khatoon etc, -
vrs, Farida Rgﬁ. ate, )
Badar Munir Badar etc.

. Azhar Mchmood etc...
. ‘Muhammad Daud etc

Shalfiq etc.

: .Javmd Rauf ete.

A (TESTED,

H Ll|

o [ ! -
- ., X [ }

' GourtAl oclate
came coutl
aaul e \aml\ba

~Ch. Armjad Ali etc:

. Mrs. Sahleha Nasreen etg.
" Migs Shezia Nazir cte.

. Miss Shahida, Par\}eqn etc

1 of-P pak!

Liagat Ali etc.

Alhtar etc.

Shaukat Jan ete.

Abdul Karim etc.
Mubarilc Ali:Satti-¢to. -
Mra. Safia Kalboro ete. © .

Abdul Raghid Shah ete, - .+ |
Mumtaz Gill ete. - | A
. Muhammad Farhan etc, . kY
alludin etec. , .
M. Sohail Khan etc. Y

dycda Sadaf Ali ete.
M. Anwar etc.

Mrs. Shamim Abid etc, ', .-
Mrs. Rahat Sultana ete;
S8 Maqsood'ete.

Mrs. Sumira Yasmtcn ]
Shahid M. Khaméte. ,"
Miss Shazxa. Bibi etc.- -
rs. Rulch~e-Afzal ctc.
M. Amir etc. ' !

Mrs. Sumera AziZ etc.

“{in €:AI6T1Y1T) .

» (in C.A1672/2017)

(in QAL 1673/2D17) -
{nCGA1674/17) oo -

.‘(ln C.AL680)17) .
- {in C.A/168172017) -
" (in.C.A, 1ﬁ82/2017)

 (in CHATE91/2047) -

| (in C.A.1698£17).

E * (in C.A.1700/2017) - -
S CA.17Q;1»,/17)

1 nCi&.1T12/201
© - lin c.mha/é,

' (in C:AATRL
T (mCA1722

\7/

(m s 1666i"017)
- (in C.A,166772017).

©(in C.AIGBBI1T) - j,'.-;"'l.»f"

{in C.A.1669/2017)..
(in €.A/X670/2017) .

{in C:A.1675/2017) -
(in C.A.2676/2017)
(ir. C.A.1677]) 17)

(in C.A. 1678/2017)
(in C.A.1679.£2017)".

(in C.A.1683/17)

(in C.A.1684/2017) o

(in-C;A.1685/2017).
{in C.A.1686/17)
(in C:A.1687/2017)

: (in C.A1688/2017) .
. {in C.A:1689/17).

(in C.A.1690/2017).

{in C.A/1692/47) " .
(in €.A.1693/2017) .
(in C:A.1694/2Q17). -

- {in C.A.1695,/17) -
lin C.A:1696/2017) *.

(in CA:1E0%AR03

fin C.A.1699/2017} "

(i CA. 1705/2017)

“{in C.A. 1707,/17)

“(in C.A.1708/20; 17)
(in C.A.1709/2017).
7
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" ajid Bashin ete 7 W
S,

i BSaming Zaf FRNE .
thers .

- Mrs.
2o Muh 4 Buklish o
Qamar Zahra ctc.

v 'Mrs, Qar
. -“Zhabbir Nawaz etc: .
.. Zulfgar Abmed otiers.
Mrs. Raghda Jabgen: etci” ¥
Mrs, Najma Khantm: etc.

Zubaida Khanum ete.
Wirs. Shabana Latif-ete.
Mra. Zahida Naheed £te.
Miss Lala Rukh
. Mrs. Raheela Ambreen ete. -

" irs. Mali-e-Nez Igrar& othérs y

Quishi ete -

{in C.A. 1723/2017) -
(in C.A.1724/2017)
-~ (in C.ALL705/17) -
’ ('m.C.A.1726/.’2017) i
¢. lin C.ALT27/2017) .
Jiin C.A. 1728/37)
n C.A1729/2017)
(in C.A. 1730/2017)
(I C.ALT3L/ 17y
*! in C:A1732/2017).
“i(n C.A,1733/2017)
in ©.A.1734[17)
{in C.A,1735/2017)
(i C.ALLT36/2017).
- fin C.A1T37/17)

.Mrg. Shams un Nisa and others  fin C:A.1738/2017F :
Ma. Farzana Masood eic.. fin C.A. 1739/2017)
_ Mrs. Kaneez Rubabrete. (fh C.A.1740/17) .
" M's.'maheela' Haider-dnd others lin C.A.1741/2017)
- irs, Auia Bashid et . - T (in C.A1742/207)
+ ¥irs, Tayyaba pais'cr etc.. © i C.A 1743/ 17)
Mia., Naureen Iqbel and others: - {in C.A.1744 J2017)
oy o Mrs. sﬁahbgna-xaum'zhw;f N C.A. 174572017}
* " qahira Yasmieer Ayaiete. - © ot fin C.A.1746/ 17}
i S Tauqeert_\hnﬂd and éthers o in C.AL1'74=7 /2017)
R _ Inayat Ullah _etc: ' . - fin C.A,1'74;8'/201v7) .
Vo ‘Muhammad 1drecs Qamar ete, - ln C.A.1749/17)
e ‘Syed Arif Hiissain Shalvete. . . . {in C.A.1750/2017)
i _ Parveen Akhtat-gte. - . ’ : Q_(in'C.A.1751/20'17) o
' L MuhammadWousal eted, in C.A.1752/17)
Yy Nasreen Anjum Aye ete. in C.4.17 53/2017)
. Muhammad Ishaq wte: | ~ in C.A1T54/201T)
- pzhar Mahniood; Ste. . .. -<fin C.A:1785/ n
-, pbdul Ghaféoreter. . ° . (in C.A,1756/2017)
‘o Muhmnmdﬂayxad'{etc.; {in C.A.1757/20 17) -
‘ - Muhammad Saleem-Khan etc. A C.A1758/ 17
. GuiShadete. METL L Gn C.ALTS9/200T)
S . Josheph Rafig_etc. . . in C,-A,1760/,2017)‘
o : - ;syed‘zc'sa‘dar;ﬁn:ct_e._ e . {in C.AL761/17)
L | ‘Mrs, Mchnaz Ajmal etc. L lin CALTEZ/2MTY T '
— ik Javed Iqbel efe. - - - (in C.A1763/2007) .
R ‘_Mr;;\_Rizwand Shahid:etc. i €A 1754/ 17) '
AR Muhan'.tmadAjm'a‘Mth-. . (w C.A.L7GS/2017) - '
B S . Iquidar Hussain® eté. - - .(i.n’C.A.-l76f)/2017}
i e oo o Tahin Mehmoodete. A (. CALTET/IT)
o = TES :_::'-Adpanﬁﬁ@ax?étc'.';~.. ,‘ ‘ _(in;C.A.1768/201-.7)
o : ArT‘E‘STED:-'.'PcWaiz Wadeen etc. - (in C.A.1769/2017)
' ' SO . asif Ygunas*c;)c'.‘y ' : .(in"C.A,.1770/. 1% .
e T
S - gupfo hoiale: - james Mpshid etod : {in C.A.1772/2017} .
o ¢ suproime Cou W ibammadAtlamete i CAATTIITY)
R IR ‘ ‘Shigukat Mastidete, . oo (ins C.A.1T74/2017)
P : ’ - Sl Msfygs|n3n~Tgtiract_c, (in C.A.1775/2017) -
. : 7 o e Muha,xnmad‘hslamfetc. o {in C.ANTT6[1T)
o ’." , ST A M R\.;bi:xé:#mjurﬁ'cte., {in oo LT 20T
. _.vv<\: '. .

Sim LA LTTBI201T
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. Ms, Nazming et'c.i. I
" Mg: Tasnecm Fatifna efc,
Muhammad Navced Arif’ Khs.n
FTC
. : . Miss Naz Tahir etc.
" 8yed Sultan Shah ete. |
© Mrs. Shagufta Bibi
[Chawar Idrees ete.
mrs. Naila-Iqbal ete.
Amjad Badshah ete. .
Waris Malik etc. -
- Imiran Anwar etc.-
Amjad Sohail ete,
" Agif MB.‘Ihld cte. .
- Mrs..Nusrat Daetagu' ete.
Mukhtar Ahmed etc. -
Bugsharat Masih etc, .
‘Ali Rehman ete!
Munir Ahmed etc,
Muhammad Zardad ete.
- Syed Ashrafl ali etc.
Mrs-Kausar Ayub ctc .
‘Malile Waheed Shahzad et.c
. Astiraf Mashid ete.
Muhammad Ajnialetc;”
Mrs.-Shaista Manasir etc..
Mumtaz Hussairn ete.
Mrs. Saime Moreen ete.
Razzag Ahmed ete.
vuhammad Ayub ete.
Ejaz Ahmied étc..

" Shah Muhamriad Afzal.etc,

" mubammed Javed ete.
: . . . vuhdmmad Asif etes
. . Muhamrnad- Khahq ete. -
: o Imﬁsa Hanif étc. .~ |
Qari Zehid Mrhmood etu.
Asif-Amin ete.
Mrs: veronica ete.

Qarl Mithammad Sxddique ete, -

. 8yeda Saima Nasir ete. -
.o Mrs. Huma ' Waseem eic: -
e . Waheed ur Rehinan ete. |
‘ Ws. “mn*a Parveen ete, -
- Ghulam Rasool'and others
Tariq Khan etc.:

ESTED -

Muzaffar Huqsam Rathore etc
LHI- . - Ms. Shahena Bhahid-ete. ..
YW .7 Muhummad Khan-ete:-
Canrt ﬁssocluu Basharat Ali etc.

senreni. Gourl of Pakistan M. Tanveer ete.:
. ik unabaﬂ )
: Shabbir Ahmed ete.

. Mrs. Shamim Akhtar ctc,
Tmﬂvccr Abmcd ete.
S.M. Siraj ete. o
Zahid Mc’hmood ete.
Mrs. Nadia Noreen etc.

“{in CATTTPO0L201T )
(in C.AL1791/17)
“{irr C.A1792/2017).,

- {in C.A. 1793/2017)

_(,‘

(i C.AIT82/17)

(in C.A.178342017)-
{in C.A.1784/2017) -

*in CALTBS/ERY

n'C.A. 1786/2017)

{in C.A.1787/2017) -

{in C.A.1788/17] -
(in C.A.178972017)

" {in C.A1794/17)

“(in C.A1809/17) - .
. {in. C.A:1810/2017)
tin C.A.1811/2017)

(i GBS .
in C.ALBIEFR0EN
{in-C.A.1817]201%)

. A{in CA 1323/2@17)
_linC.A.I820/17) "

(in'C.A.1795/2017)
fin C.A.179672017).°
(in C.A1797/17) -

fin C.A.1798/2017)

{in C.A:1799/2017)

{in C:A.1800/ 17)

* {in C.A.1801/2017)

{in €.A.1802/2017)

T {inC.A.1803717 .

(in C.A. 180472017}

fin CAL17BOJ201T.
(n C.A1781/2017). -

Ao e

. AinCA, 1805/2017) -
_fin C.A.1B06717)

{in C.A.180772017)

(in C.A.1808/2017).

(in C.A. .181"/1.7{'
lin' C.A.1813/2017)

[in C,A.1814/2017)

{in C.A.1818/17) -

{in C.a,1819/2017)

{in C.A. I820/2017).
{in C.A.1821/17) -

" {in C.AL1822/201T)
T (A CA1823/17) -
- (in C.A.1824/2017)
(in €. A.18'75/_2017)

fin C.A 1826/ L7))
(in C.A 182772017) :

{in C.A.1830/2017) -

-.{in C.A.1831/2017) .
- lin C.A.1832/17) -
0 {inCiA. 1833/2017)
.. {in CAMLE34/2017.
. (in C.AL1835/17) -
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.'-'...vhahzad Nasu' ete. .-
_Miss Rubina Ageel etc, L
Irfan Ahmied ate: - 4

Kausar Afza etc.. .
Atif Rashid etc.

Mst. Shamim Alhtar ete.

Babar Mchmodd etc.- -
Thaan Ahmed etc L

Mrs. Maghmaha Jabcan ete.
Qari Muhammad: Abbas éte.

Noureen Kazmi etc., i
Sajfid Masih éte. ~
Mrs. Uzma Khatoon'ete,-

5

Abdul Manan eté, . ) ‘_,,
‘Harcon Rasheed ete,

Sajid Mehmood eté, .

. .- Zeeshen ur Rehman ¢te. .
. Muharimad Saleh: etc_

Baid Rehman ete.

- Muhammad Ashraf etc

Guftar Ahmed ete, .0
Shahid Raufete,-. - ;
Farrukh Saleetp. ctc‘ :

- Muhammad Irfan etc,

Muhammad. Iqbatl etc..
Zia- Ullah Asad ete, -
Falahat Shahid ete..
Mrs. Asghari Bano ctc
Zia Afzal ete, '
Muhammad Rafagat:etc.

¥

-Raflg Masih etc.,

Javed Igbal ete. '

| ‘Muhamimad Yamcén ete.
" Mst. Ishrat Masood etec.

Zalar igbal Bajwa etc,
‘Khalil Ahmad Bajwa etc.

" Alam Zeb etc, S
Muhammadlqbal &4 te. ‘-

Tanveér. Bawsx" ote.

‘Ghulam Imran Hmdcr etc, :

Muhammad. Farid’ etc.

Chan Mehmood Sa,uad ete,

Nisar’ Ahmed ste.
Aslam Shahzad ete. -
Shaulkat Ali ete.:

Nisar Ali - ete,

MuhammadAsxf ete. .

ATif Mehmood ete.

*Syed Rizwan! A.hmcd. ete.

Muhammad:Aslam: etc,.
Mazhar Iqbal’ Kiyam ete.

 Sugremte Soul of: PaldstanMunic Masih &tc, .
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,7,0 -

\/Iuhammad Atnque ur Reliman

ete. - o (inC.A.811/-2016)

...Respondents(s) -

For- the Appellant( ) Mr. Sajid Ilyas Bhatti, DAG
(in alt cases) : -Sycd R1faqat I‘lUSSEllI’l Shah, AOR :
o © ' Ms. Saadia Kanwal, 5.0 Fin. o
Mr, Abid Hussain Channa S.0 Fin.
Mr, ‘Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzag, AAO MEG
Rawalp1nd1 ‘ :

For the Respond_en't(S). In person

For the' Respondent(s) Mr Muhammad Ilyas LOdhl ASC

{in CA216/16) © B .Mahk [taat Hussaj_n Awan, ASC

Mr. Muhammad Makhdoom Al1

'Khan, Sr. ASC’
Mr. Sikandar Bashir. Mohmand ASC

" Date'of Hearing ~ ° 17.0.1.201.8.

. J UD GMEN T

UMAR ATA BANDIAL J.— By leave of this Comt

‘grdntcd on 23 02 2016 01: 42016 and 12. 12 2017 in the
: several connected appealr~ before us, the appellant Federal_ '
"Governrnent challenges the Judﬂments delivered on cormon ;
questlons of fact and law by the learned Federal SerV1ce Tr1bunal
on 05 lO 2015, 11 Ol 2016 and 18.07. 2017 The Judgments.

1rnpugned in the connected appeals declare ‘the rPspondenf " L

cmployees of dlfferent mstxtu‘oons functlonlng under the

Dxrcctorate General of Spec1al Educatwn (“DGSE”) to be entltled : .
to payrnent of Health Allowance granted by the Federal_
| Govemment vide  its Offlce Memoranda dated 04 02 2012 and B
06.2.2012. These Memoranda are issued by the Flnance Dlvmon B
| ! (Regulatmns Wlng) Govemment of Paklsfan pursuant to .

v approval. granted by the Prxme M1mster under thc Rules “of '_-.

1973 It would be useful to repmducc the two

Business,
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memoranda contalmng the terms and condmons for the grant of

Health Allowance to ehglble persons:

- “Government of Pakistan
’ Finance Division
o C - (Regulations Wing} .
- F.No.2(13)R-2/2011 Islamabad, the 045 Feb 2012

OFFICE MEMORANDUM

Subject:  GRANT OF ADHOC ALLOWANCE EQUAL TO
. " ONE_BASIC PAY AT THE INITIAL OF THE
" SCALE TO THE HEALTH PERSONNEL I\J 3PS
SCHEME

’ The unders1g-ned ‘is dm:cted to say ‘that the
: Ordmance No.VI of 2011 that sanctioned the Career Structure for
- Health Personneél Scheme (CSHP) has lapsed on 26.12.2011.
" Accordinigly, CSHP is no longer in.the field and all health Jpersonnel - .
have consequently reverted to the BPS scheme. In order ‘to = - 4
compensate health personnel for the loss of benefits sought under . :
CSHP while preserving their status as Civil Servants, it Has been
decided by the Federal Government to grant adhoc allowance equal
to one basic pay at the initial of the scale to the health personnel -

" in_the .employment of Federal Government t, in- BPS scheme, with

* effect from. 1st January, 2012. This will be in addition to thexr
- exlstmg pay/allowancu.s in BPS Scheme ’ .

2 ’ This. Dmsxon s OM No. 2(13]R—2/2011 -698 dated 17u1
November, 2011 ma_\, be treaLed as w1thd1awn w.ed. 26.12.2011.

sd/--+ -
(M. Munir Sadxq)
Deputy Secretary (R- 1)

"Govemment of Pakistan,
. Finance Division
(Regulatxons Wing) .

F. No 2(13)R—2/2011 777 : Islamabad the 06 Febmml,20l2 o

OPFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE.EQUAL TO_ONE.
.. BASIC PAY OF RUNNING SALARY TO THE HEALTH
- PERSONNEL IN BPS SCHEME, . - :

. ’ In continuation. of Fmance, - Division’s OM
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to_grant benefit of dne basic pay of mnnmg .
salary as -Health Allowance to the health personnel in -the -

. . employment of Federal Governiment, in BPS scheme, with effect

" from 1st January, 2012. This will be in ‘addition to their existing

- allowances in BPS Scheme. Also grant of stipend amournting to
**Rs.50,000 per ronth to the postgraduate residents and Rs.24,000
per month for House: Ofﬁcers respectwely w.e.f, (1.7.2011 W111

'

contxnue
sd/-- -
(Manzoor Ali Khan} -
Sr Joint Sccretary (Regulatmns)”
(emphasis supplied) _
2. Learned Deputy Attorney General has contended :

that the Health Allowance granted by the F ederal Gove1nment is
,avaﬂable to health personnel in the emplovment of the F ederal

-Government in. the BPS scheme at three hosp1tals estabhshed in.
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(“PIMS”), Federa.l Government Polychmc (“FGP”) and Natlonal""

Insututlon of Rehabrhtatmn Med1c1nes (“NIRM”) The employees

- at these hospltals do not ‘have a career structure in place after '

_the Career Structme for Health Personnel Scheme OrdmanCe ‘
2011 (“Ordmance”) lapsed on 26 1. 2011 The Health Allowance o
was accordmgly g'ranted by the. Federal Government asa form of £

' compensatlon It 1s clear from the two memoranda dated o

‘ 104 2. 2012 and 06. 2 2012 reproduced above that the Health_' _
..' Allovvance - 1s. granted to “health personnel” I_—Iovvever, ﬂre

A cornposition o_f the categ_ory o_f employees that are eligible for the

beneﬁt has. not been provldedvthe‘rein. The respondents who are

'everal hundred in nurnber are “unrepresented by' counSel ‘In-
view of the fact that a large number of employees are affected by:'
thc 1nstant controversy, the Court has sought assmtance from .

M1 Muhammad Makhdoorn Ali Khan Sr ASC and Mr. Slkandar ‘

Bashlr Mohmand ASC as a_rmcus curiaé. 1n the matte1

Mr. Sﬂ;andar Bashir Mohmand, ASC made able_submlssmns_ ‘

before the. Court that highlighted important facts and -

.

document's' on record which simplified the- }controversy

. appr ec1ab1y

s 3.' Tt transplres that an Ofﬁce Memorandum dated'
.l 27.03.2012 by the Fxnance D1v131on (Regulanns Wing)- clanﬁes

that the term “health personnel" used 1n the - above rnenttoned
Arnemoranda bears the meamng ngen to.ihat express1on mA
Secnon 2(b) ‘of the O1d1nance Th1s def1n1t1on refers to the _'

V contents of ScheduleI to thc Ordmance Whlch spec1f1es the A

| service prov1ders who quahfy as hea]th personnel A perusal of

Schedulel shows that five. categorles of semce prov1ders are

AL

'Islamabad namely, Pak1stan Instltute of Medlcal Sc1ences.
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5 ‘,'? . Cla851f1ed as health personnel na.mely Doctors, Alhed Nurses, il l F ”
| “"é E | ' Paramedlcs and Support The services'. spe01f1ed under the- .‘ @ ‘;tl . i: '
cate?ones of Paramechcs and Support mclude Teachers o ?4; '
‘Auctlov1sual Operators Techmc1ans lerarlans etc e . o | o 3( f‘}
'54, ' ' The- adrmmstratwe M1n1stry o  the health-A ’ ;f ,l
4 .1nst1mt10ns of the Federal Government at Islamabad is the f ’:'
' l\/l;mstry of Capltal Admlmstratlon. and Developmen‘t ,Divisior-:‘: - S , T %‘
, (f‘CADD”) ' is an adm1tted fact that V1de order dated A ‘ { .
e i
A 03.2013 the Ministry of CADD granted the Health Allowance : r
' to the employees of the DGSE and its alhed specxal educatlon" - §
- centers/ 1nst1tut10ns 1nclud1ng Nat1onal Trust for- the Dlsabled o ) .' .
(“NTD”) and the National Counc11 for Rehabmtatlon of Dlsabled ' .b b . 1 .
vPersons (“NCRDP”) .l‘The A respondents . were thereby | 1 L
' .acknc;wledged as beneﬁc1ar1es of the said grant and were paldl V ?
the H.eal-th Allowance with effect from 01.1. 2012 unt1llp_ L s
27.10. 2014 when the Finance D1v1s1on mformed the Accountant ‘ | o
3 Gencral Palqstan Revenue (“AGPR”] that only health personnel' - _ " 1
v‘ . vvorkmc in Federal Government hospltals and cl1n1cs were . l, . | g
quallﬁed to recerve h Healtn Allowance The- AGPR b
.correspondmgly 1nstructed the DG‘?E to stop payment of ‘the
said allowance’ to its employees_ .as no budget-alloca.tlon for jthe .
R said ernolum'ent had been made in thevfinanci-al year 2014—l5 - l '
5?. S " The dlSCOIltlIluathl’l of their Health Allowance was o E‘
tal{en to the Islarnabad ngh Court by some of the respondents - ' o
‘Vlde order dated 17 9. 2015 ‘the learned ngh Court referred the". o N ) r |
dlspute to the Secretary CADD for passmg a speak]ng order o T v ‘
‘ thereon, _ and till then restramed recovery of past payments of . ' . ;E‘
/ ‘ ~ the Health AllowanCe from the affected employees of DGSE and' 1 ;”
.%l/ , l‘ ' alliecl centers. The ‘Secretary _CADD vhe_ard. thﬁ'paft.l.?.s and by' ) : - ‘. '_ Eflj
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order dated 21.3 .2~Ol'64 'rej.ected-‘ the~.‘ entltlement vof the/
_respondents to recelve the sa1d allowance The prmc1pal groundb
of hlS de01s1on is that employees of the DGQE were engaged in
- the process of educanon trammg and rehab1htat10n of d1sabled -
children and therefore did not fall Wlthln the amb1t of a health '
orgamzatmn The respondents successfully challenged the sald
o1der before the learned Federal Serv1ce _Tr1bunal Wthh has, .

‘ -mter alia, by the 1mpugned judgment dated 18 0'7 2017 declared ‘

* that - the respondents are ent1tled to- the grant of Healtb

Allowance

. 6. Learnled Deputy ‘Attorney General .has contended
" that after the. lapse of the Ordmance that had prov1ded a career

structure for the doctors nurses and paramedlcs worklng in

Federal Government as compensatron to the sald health?"

personnel. He was however unable' to. show anv"'

contemporaneous dJ.rectmn 1ssued by the Mm1stry of CADD or

the Mmlstry of Flnance that restrlctcd the grant of the Healtli

'Allowande to -the clauned employees of Lhe three hosp1tals

specrﬁed by h1rn As already noted above, the defm1t10n of health

personnel ‘provided in theA Mlmstry of Fmance Offlce .‘
Memorandum dated 27 3 2012 is- wide in scope and therefore'.
| unhelpful to hlS plea. : ‘ N 4 .

. 7 We ‘have | eieinmed' the deﬁnmon of “health
personnel” adopted by sald memorandum dated 27 3.2012 from ;

" Section 2(b) of the Ordmance wh1ch is to the followmg effect

“b) “health personnel" means & person who holds a post it any
" institute or organization deliver;'ng services 'in the heaith
sector and included m Sehedule'l but does not inclnde o
1) -a person who s on deputanon to the Federal

Govemment from any Provmce or other authonty,

. PIMS, FGP and NIRM, the Health. Allowance was granted by the . -
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o ] cheu ged basis or ‘who is pald from contmgen.mes‘ .

n] a.person who. is employed on conL\act ar on work - S /

8. It is noted that the foregomg deﬁmtlon of health

personnel covers persons holdmg posts in any mst1tute or

c .

' organlzatlon Who are dehvc nng serv1ces in the health sector that

are 1ncluded in Schedulel to the Ordmance Learned Deputy
Aftorney General was’ unable to d1st1ngulsh the respondents,
.who are employees of the DGSE and alhed 1nst1tut1ons / centers, .~
NCRDP and NTD from the pararnedlc and support staff-
pos1t10ns that quahfy as health personnel accord1ng~v to
,'Schedule I to the Ordmance It is not demed by the appellant, '. )
that educatlon tralnmg and rehablhtatlon of dlsabled persons _
are .servrcesj prov1ded in the _health ~sector. These s_ernces fall ~*

- within the terms of Sclietlule;Iito the Ordinanre'and therefore

.. the prowders thereof quahfy as health personnel. -

A T T

~

Secretary 1"1nance,

9. Accordlngly, not only do the respondents fall W1thln-"
the category of persons who are, in terms of F1na11ce D1v1s1on ‘
N Memor. anda dated 06 2. 2012 and 27 3.2012, ehgtble for grant of
die Health Allowance but thelr entltlement has m fact been
‘ adn'utted by bot’n the Mlmstry of CADD and Mlnlstry of Fmance
In this respect the aforementloned letter dated 13. 3 2013 1ssued- _

by the Mlmstry of CADD is. referred Also the afﬁdav1t of the

Government -of Palqstan filed - in the

" Islamabad ngh Court pursuant to that Court’s order dated
'20 3.2015 passed in, Wnt Pet1t10n No 4007 of 20 14 spec1f1cally
1ecords that the proposal approved by the Prime Muuster V1de o
Surnrnary dated 25. 1 2012 did not restrict adm1ssrb111ty of the_:
Health Allowance to the personnel of the three hospltals :

(identiﬁed‘by thellearn_ed DAG) For that reason ‘the F1nance ;
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' D1v1310n Memoranda dated 04. 2. 2012 and 6. 2 2012 made the
allow.ance avaﬂable to a.ll health personnel ernployed by the“
' Federal Government in the BPS Scheme |
' 10. . . As’ a result, the sald alloxvance was pald to - thev
health personnel of the DGSE and its alhed 1nst1tutlons untﬂ
27 10. 2014 when the Flnance D1v151on 1nstmcted the AGPR to
' conﬁne the grant of the vallow_anc‘e to employees 'of .Federal»
. 'Government hO‘_S.p_itals.‘and .clinics."‘l‘h.is instruction represen'ts _
merely a 'change' of opinion which' 1is notv occasioned by an
amendment in the terms- of e11g1b1hty for the Health Allowance B

K Therefore as the Memoranda dated 04 2 2012 06 2. 2012 and ,

27 3. 2012 1ssued by the Finance . DlVlSlOI’l Government of v'

Paklstan sttll hold the ﬁeld in the1r or1g1nal terms there is no

mcnt 1n the ob_]ectlon by . the learned DAG to the ent1tlement of
) the respondents to clalm and rece1ve the Health Allowance |
11. ~ Asa secondary and also tenuous argument learned_. o
Deputy Attorney General contended that the He.a.lth Allowance is =
granted .under CXCCLIfJVe fiat ;w1thout any sta.tutory f-baclcmg

i therefore the same can be W'lthdrawn by the Federal Government L

. at any ttme That is clearly a ﬂawed contention. It is adrmtted"
that grant of the Health Allowance and the terms of ehg1b1hty to .-
" receive the same were determmed by the competent authonty,': L
'lemstry of Fma_nce in accor dance with Rules of Busmess of the

. Federal Government The ongmal terms of the sald lawful grant-

still hold the vf1eld. These-were'acted upon «and payment- of the -

Hcalth Allowance to the respondents has conterred a vested

‘ nght upon them. In such c1rcumstances, the executwe is barred -

| by the rule of locus poenztentzae from umlaterally rescmdmg and

' retnevmg the beneﬁt avalled by 1ts rer1p1ents Reference 18 made p
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" The Engmeer -in- Ch1ef Branch vs. Jalaluddm (PLD, 1992 SC' _

207) Therefore W1thout a change of the terms of ehglblhty for

. the Health Allowance everi. the’ prospectlve exclusmn of- the B

- rcspondents from recelpt of the beneﬁt shall cons‘utute arbltrary

;. and unlawful actlon

2. - In the c1rcumstances we do not ﬁnd c\ny error orl‘

’ defect in the 1mpugned Judgments of the learned Federal Serv1ce, .

Tribunal dated 05.10'.2015, 11.1.2.016_ * and . ‘ 18.7.2017, ,
_'Ccnsequently, these,-appeais are dismissed and the entitlemer‘lt‘v
of cmployees of the DGSE alhed mst1tut10ns/ centers NCRDP

,and NTD to recewe the Health A]lowance is afﬁrmed

, Sd / - ,Bltan Saqzb Nmal A C’J
Sd/~ Ulnar Ata Bandzal g
) Sd/- IJaz ul Aluan, J' :
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Lp' *j-%’ GOVERNMENT OF KHYBER PAKHTUNKHWA
N ESTABLISHMENT AND ADMN: DEPARTMENT
it u&’—’ _ X { CABINET WING )

;.g- w;—-!_ = . ) 0.SOC(E&AD)9-24/2019
w = e Dated Peshawar the 28 Qctober , 2019,

The Secretary o Govt. of Khyber Pakhtunkhwa

- Zakat, Ushr, Social Wellare, Special Education & Women
Department. S . :

SUBJECT: DECISION OF THEF MEETING OF PROVINCIAL CABINET -

DATED 22.10.2019.

Dear Str! : ] :

I am directed to forward herewith the following decisivn af the
x:ncgt.gng qf Pr;wmcial Cabinet held on 29.10.2019 under the chairmanship of
Chief Minisier, Khyber Pakhtunkhwa for implemeniauon.

i AGENDA ITEM NQ. 18 - ) , e
ORAWL - OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL|
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER

‘ PAKHTUNKHWA
_, Decision of the Cabinet:
]

v . The Cabinet approved Heailth Allowance to the devolved employeeé of

l Sgecial Educatian Ingtitutions at the rate of one running bastc pay.

_lmplementinq Départmebt: Zakat, Ushr, Social Welfare, Special Education &
' : . Women Empowerment

[

2 .| am to requcst that an implementation report of the Cabinet

decision us required under Rule 25 (2) of the Khyber Pakhtunichwa Government -
Rules of Business, 1985 may kindly be furnished on top priority basis w the .

Cabinet Section, Administration Department. )
© o . Yours.faithilully,
~ N y

SECTION OFFIGER (CABINET)

ENDST.NO, & DATE EVEN.
Copy to:-
» S to Secretary Administration Deparunent. -
. PA to Additional Secretary (Cabinct) Administration Department.
PA to Deputy Secretary (Cahinet) Administration
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
' FINANCE DEPARTMENT

NOTIFICATION:

No.FD{SOSR-I1)8- 8/2019 In pursuance of the Supreme Court of Paktstan anl‘

~ Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
'.(Provmaal Cablnet) has been pleased to approve Health Allowance at the rate of

. one running basic pay to the devolved employees working in the Special

Education Institutions from the date of their devolution to Provmcnal Govt of
Khyber Pakhtunkhwa. - :

2. The above sald allowance will be admlssmle onIy to the employees of

Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

‘Constitutional Amendment

Secretary to Govt of Khyber Pakhtunkhwa |
Finance Department '

Endst: No. & Date Even.

- Copy is forwarded for information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar
‘Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar
Secretary to Social ‘Welfare, Socnal educatlon & Women Empowerment
Deptt. -
Director FMIU Finance Department Khyber Pakhtunkhwa

PS to Minister Finance Khyber Pakhtunkhwa,

PS to Secretary Finance Department Khyber Pakhtunkhwa
- PS to Special Secretary’Finance department Khyber Pakhtunkhwa

PA to Additional Secretary (Regulatlons) Finance Department
10 Master File
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T BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN

““’ EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.

-

Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted:-

That | am serving under your kind control in the Special Education Institution and

teaching/providing Special Education services/training téé) Special Children. It is
pertinent to mention that after eighteenth Constitutional arpendment the employees
of Directorate General Special Education of the Federal Govt: Department, have been
transfer/devolved to the Provincial Govt:, Special Education and such devolved
employees though serving under the same departmenti‘of the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equaIE to'one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its jddgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet on 22-10-2019 and also
implemented. |

Since the employees of devolved Institutions and | am perfci)rming the same duties in
the same Institutions, same department, having the same jpb description and cause,
being teachihg/providihg special Education/Training to spécial Children, therefore |
could not be treated discriminately more particularly with irespect to my colleagues
and that too under the same administrative control. It is V\jiorth to mention that the
employees of devolved Institution have been allowed Heal’th Allowance since 01-01-
2012 and even after the payment of arrears the same has been merged in their basic

pays.

It is therefore requested that | may kindly be aIIowed/gl}anted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012§ on the analogy of the
employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits.

Dated : 2_/1/02;'2/92} f’{'ls v
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I | A‘fﬂ W , do hereby appomt and constitute,

Fazal Shah Mohmand Advocate Supreme Court & To act, appear

and plead in the above-mentioried matter and to withdraw or compromise the
said matter or submit to arbitration any differences or dispute that shail arise
touchmg or in any marvjer relating to the said matter and to receive money and
grant”receipts therefore and to do all other acts and. things which may be

necessary to be done for the progress and the course of the prosecution of the
said matter.

1.~ To draft and SIQn files at necessary pleadings, applications, objections,
affidavits or other documents as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

2. To employ'any iother Legal Practitioner, authorizing hir to exercise the
power as conférred on the undersigned Advocate, wherever he may
. think fit to do so.

AND | hereby agree ﬂo ratify whatever the Advocate or his substitute shali do
in the above matter. } |also hereby agree not to hold the Advocate or Kis
substitute: responsible fcjn' the result of the said matter in consequence of his -
absence from the Court/when the said matter is called up for hearing. | further
hereby agree that in the event for the whole or any part-of the fee to be paid to

the Advocate remaining lunpaid, he shall be entitled to withdraw from the aBove
matter. Received by me on

CUENT%S}
ACCEPTED BY: | ¢ 5
e v RN S
- | UM
Fm SHAH MOHMAILD |
- ADVOCATE, |

Supreme CoURT OF PAlcrsmN




