16.08.2022 ©  Learned counsel for the appellant present; Mr. Kabirullah
- ' Khattak, Additional Advocate General for the respondents
present. '

Reply/comments on behalf of respondents not submltted _
Learned Additional Advocate General seeks time to contact the \

S

| respondents for submnssmn of reply/comments AdJourned To

_ come up for reply/comments as well as preli ' hearing on.
13.10.2022 before S.B. T /M/ 3

) .o _ » . s/;fl }
TN . ) . ’/f ’

(Mlan Muhammad)
| Member (E)

L
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FORM OF ORDER SHEET
Courtof - V
S - Case No.- Q Q0 /2022
.//,'[ ' i b L . e e e - -
‘ // S.No.. | Dale of order ' Order or other proceedlngs with sngnature ofJudge
g/ B ~ proceedings :
I R e
1 24/06/2023 The appeal presented today by Mr. Fazal Shah Mohmad Advocate
may be entered in the Institution Register and put up to the Worthy
Chalrman for proper order please
&
| - REGISTRAR™
| ’
| | : . -
) ; This case is entrusted to Single Bench at Peshawar for preliminary
| .
| i
o N hearing to be put there on 4.2.2 3 Notlces be issued to appellant L
| ISR IEPAS
| i v and His counsel for the date fixed.
- a
o /CI-IAIRMAN'
i PO
06“‘ July, 2022 Counsel for the a_ppell.t’ * present.

Let pre- adm1s<u@" ¢ issued to the respondents To

come up for reply/p:etuminary hearing on 16.08. 2022

(Kalim Arshad Khan)
| Chairman

before the S.B.

<




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No 0/?,@ /2022

ST 2T= 1= TR L1 ] P Appellant
VERSUS
Govt. and others.....cuu.... ceessssnssmnenssassasssnanesnennesanenres Respondents
INDEX
S.No Desci'iption of Documents Annexure | Pages
1. | Service appeal with Affidavit 1-3
2. Copies of Judgments, Cabinet decision & | A, B, C & | 4-29
Notification | D
3. Copy of departmental appeal E 30
4. Vakalat Nama 31

Dated:-20-06-2022 Aﬁéuant

Through 3 }
' Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazalshahmohmand®@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

N

Advocate -
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.‘% BEFORE THE KH?BER PAKHTUNKHWA SERVICE TRIBUNAL

P ESHAWAR K’:thgj'tuﬂ:“?l":::‘a:rn
Service Appeal No a(%ﬁ* /2022 Binry Mo .__”'(12
2222

Humaira Taimur, Junior Oral Master (BPS-17), Govt. Girs mstitute
for Children with Hearing and Speech Impairments Yakatoot,
Peshawar

......................... Appellant

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
,% \WHICH DEPARTMENTAL APPEAL OF THE APPELLANT

i1edtp-day HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY

Rounstrar 1 DAYS.

A

PRAYER:-

On acceptance of this appeal, respondents may kindly be
directed to grant/allow the appellant Health Allowance at the
rate of one running basic pay w.e.f 01-01-2012 W|th all back
beneF ts.

Respectfully Submitted:-

1. That the appellant was appointed as Junior Oral Master (BPS-
09) on 01-07-2005 and was later promoted as Junior Oral
Master (BPS-17) and is serving in the Special Education
Institution and teaching/providing special education/training
to special children and since appointment she has performed



her duties with honesty and full devotion with spotless
service career,

2. That after eighteenth Constitutional amendment, the
employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

3. That the appellant being similarly placed, approached
respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so
far despite the lapse of the statutory period of ninety days.
(Copy of departmental appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting
the appellant, Health Allowance equal to one running basic
pay w.e.f 01-01-2012, is against the law, facts and principles
of justice on grounds inter-alia as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.
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C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been decided by various foras, the appellant
such is also entitled to the same treatment.

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and she is subjected to monetary loss
illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
Dated:-20-06-2022 ' %&ellaﬁt

Through \ E

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. | M

ADVOCATE

AFFIDAVIT

I, Humaira Taimur, Junior Oral Master (BPS-17), Govt. Girls
Institute for Children with Hearing and Speech Impairments
Yakatoot, Peshawar, do hereby solemnly affirm and declare on
oath that the contents of this Appeal are true and correct to the
best of my knowledge and belief and nothing been concealed
from this honorable Tribunal. /?
PONENT
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“and the Fi mancc Division issucd nou(‘ cation No. 2(13)R-2/20! 1-777
- 06. 02.2012 for grant of Health AIIOW'mcc. cqual Lo onc. basic pa

pay and allow.mcu. in BI‘S scheme, Health allowanee had been pmd {2

R

In ;h(. I© dex.xl bcn ice Tribunal, Ibl.‘ll‘n.lbdd

/\,)pm_.nls N S65 10 573, 7’57 o 793. 8394 to 918, 918 A, 919 (0

943. 998 101045, 1108 (o 1179, 1224 1o 1243, 1265 to 1325, 2327

(©.2350, 235210 23688:2368- A, 2369 1o 2443, 2446 10 7484 &
2487 10 2501, ..)Ob lo 2520(R)CS8/2016 with M Ps.

Nusrat Talir and olhers

Vw NUS

Sceretar 'Yy C‘.nnl 1l Adnmua(x ation & Develoj mux( Division,
Sccxu.u ¥s l'm.mu: Dn’xsmu and ACPR Isl: Illl'll) 1.

_ Date of Institution : 04.04.2016, ctc..
Date of hearing ¢ 17.07.2017
Date ofJudg,mcnl : 18.07.2017

. Before: . Syed R.lﬂquc IIuasam Slmh, and- ,
' Sycd Muhammad Hamid, Membcrs.

. Present: Mr. Muhumm.ld Anw.xr Mughal Advocntc l‘or the

\ appeliants.
N " Sycd ® Zil-c-FHusnain Kaum. Assxshnl. Altorney

General for the respondents with M/s Arshad Anjum,
Assistant Dircector, CA & DD, Naveed Akhlcr, Scetion .

Officér, Finance Division, Azhar Nadcem Avnn.:*

Assistaint Accounts® Officer and Muh.unm.ud Ja "bar,
Senior Auditor, /\Cnl’l\ as D.Rs.

~.

I'UD(‘MI'NI

" SYED RAFIOUI- HUSSAIN SHAH, Mrmm- Rie With llus._)ml:_,rull__.?

we shall decide the above ullcd appeals. The facts Uvmg rm. lo lhc pr :

) appcals are that the Prime Mmlslcr of Pakistan’ appxoved puymcm ‘of | H' alth ™
Allowancc to the msutuuous provxdmg Health Scrwccs in lhc ycnr‘T012‘,-" ;
ted

running salary to the hcallh personnel in the cmploymcnl o(' Feq

Government in BPS Schcnu. w.e.f. Ol .01.2012, in addition lo lhc existiny

comcmporaru.s ot' the appcllams in other Govcmmcnl Hospuals mclu
PlMS Federal, Gcwl Pul) clmu.. CDA, ICT, Pakistan R.ulw.u's .md Federa
Govcmmcnl Scrvxcu lIospn.nl l~l.lmnhnd ete. but it was dls(.onumu.
the pruscnl appcll.mls vide lmpugm.d orders datcd -08.08. 20]4 2[ 03.7 Yi

0
l
|

ity i~ A ee. .
A% ‘i«“v.'."u‘?
3 "‘,"‘ ST ...HJ

sent-
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/u(/t'lm'nl Sheet e A t
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2 365 1o 573(1()(‘?.‘2/-2(”(-, ele, witly M, P,

and 25..(13.2()!‘(-:.n-'1'hc. Seerclidy, .Cnpil:fll. /.\Elnlinislr:"f"»’x & Dcvclnpl‘ncnl ’
Division (L:A'_&Du) vide letter daied 06.08.20 2 allowe. Mealth Allowange
10 24 pcr.\nnvnul ol Di celonie General o Special Edue  on (LGSE) it
Cthe AGPR, Isimabag staried paying the sng‘dAlloﬁ::mcc © -hese personne]
willy elfe from 0101 a5, l)Am- to «li:u:i'imin:ulivc telic; of Seeretury .
CALDD ihe cmployces ol DGSE started agilating l|‘1¢‘n'h'l'llcf with him svho .
vide lerter d:n:ctl_lfi.()."i..'ml:i allowed Health Alln_w:mcc (c; Wl the cmployees

of 16 instivitions or DGSE ang allicd c(.luc.-u;’on'ccm?'c.;:,'c(c. in 'vic\\--ol'

functions and (he services li)cing rendered by them in providiag Health

-Services 10 the disabled and special- children with cffect from 01L01.2012
and l'hévACl’R accor_dingl); Slurlcd p:l)'i'ng the said ;:ull_m‘vnucc'm them, The

‘ AGPR vide letter dated 08.08.2014 infurmed (e Director Gcncrél_l;' ‘DCSE; h
that Finanee Division had.no provided budget allocation for the year 2014.
'zbls for the sajd )\llow;m;c..hcncc. the payment ol shid Allowance be ;

Stopped Ly subkhilling the camputer .cl'mngcs_ through concerned 'DDO§. i

- Subscquently (he Finance Division allocated ‘.buv(lgc( for the said 'Allo.wancfc L x .
but the CA&DD&park'cd the budget and later on nlio_catcd the s':in'n@ to SOI]]IC
otlicr organjzation, Being apgricved ql'sld;':;:;lgc of the said Allmfvuncc vide
letter. dated 03;08.20 4. il)i: alfected employees  [ijeg Writ  Petitiog
No.3.,78412014. :l.'tSBI'Z(H'! nml'-l()()7/2()luvl which were dispusctl, ol by 1h

' I-lo:n'l'{lt-: Islamabad High Coun, lsl:uu;:b:ld vide arder &._l'n'lcd l7.0‘).2:0|5 i

-the following manner: - i

XXX . : XN ' XXX .
"o In"ihe light of the above, e instan: pelition P
- alongwith the. connecie pelitions ape converted jntg qo ’ [.
Fepresentations deemed (o be pending before thelearned I
. Secretary CADD. The learned Scerctary CADD “shalj o i
Vaffordﬁan_ opportunity of hearing 1o "an authorized * o
. Fepresentative of ‘¢ Petitioncrs and, thereafter pass a F
".Speiking order, If i Expected- that (he Sccrcmry_sh:\ll. . - i
inter alia, take intg Considcration: . - i o
@) the :lfﬁd;'.n'il dated 2'_653.2015 filed Ly the Sccr‘cmry
Finange, during the Praccedings before this Court; !

t i . . H .

L) the fg that in SOME cascs the Healih Alloy yance,
was paid to the employecs by ihc AGER pursuant

. e ke ippraval givgn-h,\',lhé CADD: ) Y

€) The requoest made by ang oy behalr 'ng the,
Pelitioners that in ' (he circumstances recove of
‘the Healih Allowance would . cause” immense
hazuship: - and i p

d) The facr. that the pelitioners are craployces of:

I diflerent . departinge CI Sitios under | e
£ AR {,:f-..? T dilfereni : glep, nments  and 4n{_'l_ S - fndey ihe
AR SN IR DY ‘ .

. - ! p
Fore e Y '
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B Allowancc from their salarics i in casy mslallmcnts.

' 2." .. . lathis backdrop, lhc appclhms filed lhc mstanl um)c'lls with

" Constiwtion of the Islnmxc Republic of I’aklslan. 1973 nnd covercd mdc

: ‘4
stated that -financial duccnvq containcd. in Mxmstry or‘ Finance

o cmplovmcm of Federal CD\'LUIII’IL!\( in 3PS !sdu...u. but ’d..spllc thyz i sinic

. _ "é 7 3 -_5(»_5 m.‘»'l.'l(.l()(_'SI?.()lln.ulc.wilh M.,

administeitive ..unuol Wl CADD andl, therelore, the
entittementor  cligibility shall be - taken  into

consideration  in the light ol status of cuch
_ departiment or Llllll) s;p'\rah.l)
S. In order to meet the ends of Jusuu., it would be

"appropriate that. recovery of the Health Allowance alrcady

paid 10 the cmplo) ces is recovercd after a speaking order hus

’ been passed by the learned Sccrcnry It is expected that the

Sccreiary C-\DD shall pass a spcaking order prcl'cmblv within .
- 90- d'x): .

© NNN NXNN NXN

The Sceretnry CAKLRL alier iw.'-.'.:;;.‘.g.n.c record 'un'd_ nlTording the

-'opporlugi!y_'or hc;.:_ri'ng i the authorized representatives ol “the
' pclilionérs (now 'nmwll:mls)uﬁ.' 14.03.2016 passed the order dated -
121.03.2016 and . declarcd the’ CA&DD's leiter dated 13.03.2016

allowmg Health /\llmv.mu. (u the Dbbl unpluyw:, unlawful, .lg:ml'.l
the rules, void ab initio and directed the'AGPR (o lccovcx llu. s.ud

lhc followmg praver: - ‘:.'
) “It is, lhcrcfon., most respectfully prayed thm the
. _appcllanl being: entitled to Health Allowance being |
) covered under catecgory of Health Personncl, the -said | v

‘prder  dated’, 21,03.2016 by respondent No.l muy e
therefore, be set aside and it be declared that the action| .
ef respondent Mo in’ .\n.hdr.n.nng the said allovang’|-
and rccovery thereof [rom the -salarics. of appellants, is| -
malafide, illegal, violative ‘of principles of locus{

.. pocnilentiac, unf.ur, unjust,’ unrcasonable,. :u'bunr)' z
fancilul and. capricious and that arc entitled to receive
the same, from the date it has been wxlhdr.\wn and

loppcd lrom pi |ymcnl " _ R

3 Thc lcamc.d ‘counscl lor the appcllants az gu«..d ha 'Lhc‘.:"‘ :

.appcllams bcmg Federal govcrnmo.nl Scrvants undcr Amclc "40 of -

Scction 2 (b) of Cwnl Scrvanls Act, 1973 were entitled - Lo all pay nnd

allowances prescribed by I u.lu.nl Govumm.nl for its unployu.s. ot Ahe

No. 2(13)R-2I"0]l dated 06.02. 2012 was unambxguous and d
stipulated ﬂdll]l\Slhllll)’ of Health- Allowance o .xll lu:'lllh mnon

nnuln..nmn ol the I m.mu, Dmsmn. the .|pp\.llanls weire dc,prwul

i
-

i
\PPERTRR ’

.. |
o \’ e
.l . . a‘;. “:
' ! ;
. ‘ .
- H i
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~ said bcncﬁts, In “suppon nl h:c \usmn. the h..nrnud wumu.[ lor lhc-,

~Islamabag Migh Court, lshmnbad wvliile, on 1hc mhc.r Ivang, they (ll.c.luu.d -

the same claim vide unkr i uu! 2! 03, "0]6 He contengled that the hcm.l‘( :

- fan umlr:r the detiniticn of hul.lu personngl bc..c.xusc heaith pcrsonncl mea
" a pcrson \vho held a pos( in .m\ institute op organization dclwcrmg scrvices

DGSC cmployccs mlhnut cu..cprrcncc. of the Finance Division .md the
AGPR  made provlsmnal .1\'mm| o the appc“an(s, which
_sguh_scqucnlly dnmnunucd afier »cnlu..unm ol” umllcm»nt in _ rdyii- to

prevent the misusc of this allowance by non-cnullcd personnel! 1y was

4 sesia s,uu)c'vzmr». ele, w.-u. M.bs, X

appcllants 'rcrcrr;d 0 the jidgments of FST dated 05.10.2015. H.Ol.:'.(ll(i n
18.05.2016 and 14.12,201¢ p.l\\ccl in Appual No. 224(!{)(:5/2.’2015. 8670 .
S72(R)Csra013, 76 10 1187, 118y o 1351(R)Cs2015 & 381 1q

©405(R)CS/2016 and prayed for the same selich, The lc.nrncd counsel

' \'\.huncnlly argued that the Fespondent-Finance - Division was bln\,\-uu,-hm- o,

and cold in the same brea is. on the onc haad, it had admitied thie clnin’f of

the wpeliznis in paia 5 o l.n.u pasiwise comstrients f Hed inhe MHaewe -lt.’ o

. once pranted and acted upon’ h.ul created a vested fight which could hot be -+ -7

withdrawn y mln(cr.lll\'. in \'mlnlmn of puncxplc of u.uur.ll Jdustice, The
Jdeamed eounsel lnr the .nppdl.ml l.mly argucd (hat unpugncd orders were
void ab- mmo. cm.nm “neny- sidice and’ having ng %nnélily of law ug
wululn“.ul ! stoppage or \.-l.ny .uummlul o punistiment which Lullld not
be .l\\'ardc:l without .xdnplmr the due process. of faw. Provided uudcr ll,t. -

bu\'unmv.m Servants (11 u my tnl U:..upluu.) Rules, 1973, 2 i R

L . . The nppcnl\ were rc\mccl by the rcspondcnl{ It was slatg
lhn! lbc said allowance \\.ls x.u( ..tdmnsxbh. to the appellants as thcy dld njt
{

* in the health Scctor and mcludcd in Sc.hcduh.-l It was further subnuucd tha :
‘the Hcal(h Allownncc was nllowcd provxsuonn“v to. the nppc.llnnl" liy e i - ; .

VAGPI\ on the -basis ot C/\DD Division® s letter dated .06.08. 2012 buy - : !

. subccqucnlly that Division -:un a rct‘crcncc o the Finance vamon (0 scek o :

. i

i
i

ils concurrenee for admxcsxbxhl} of Health Allowance whicp n.gxcucd the| .
same on 14.03.2013 on-the gr ound that lhc,y Were involved jn thc procc%s v
of cducnuon. training and rc.ha[nlu.luon of disabled c.luldrcn .md persons
withy disabilitics and, lu.ncu. muhl nol be dccl.u‘cd N health pc.rﬁonncl o
beecome entithed for the said .lllow.mcc. The CADD on 13.03 20(3 m its
communication lo AGPR wu\cwd sanction of the | Ic.nllh /\uowamcc 105

sbbmﬂlcd b\' lcspondu:' No 2 lh.u hc.l.(h .ullow.mcc \\m gr.mlul \iilll"llxc .
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0. ¥
' d .
:lpiﬂ'()\'-ll of the mm Minister, Ihmugh a4 summary, spc.cnhcally moved for
three F ederal Government Hospuuls i.c. Pakistan Ipstitute of Medical
.Scxun.c.s B G Polyclinic and National lastitute ofl{clrlbxhlauon Mecdicine, -
The Ducctoml(. (numrnl of .')pccml E(luc..l(mn & Sociul Wellure, bcmg an
cilucationial body, d(,.lll with. the process of cducalwn lraining and
‘ n,hnbxluahon of disublgd chxldrcn and persons with dnabxhlms wluch wis
cirricd oul by 3 mu.u-vrorcssmn':l tcam mcludmg leachers, pro[‘cssmmh

dDLlOl\ .xdnmn-.u.uurs,. ministerial and \uppmhw. / ancilliry staff did no

: I'aﬂ wxlhm lhc ambit of healih organization and could not be declared as

hc.allh p(.rsonncl‘ lu get lln. said .nlluw.mu.. The u..xpmuh.m No3 jc.-

"AGPR in its para\wsc comments submutcd that the identical cascs litled Dy,

Farkh F.. Lodh: etc.” vs- Sccrc(ary Finance were still pcndm;, bt.[orc the

Hon blc Suprcmc Courl of Paluslnn

s We hcm‘d the lcamc_;.d 'COt,mscI for the partics and pérused the
record. o ‘ ' ,
6 'Hu. lu..nhh .nuuw.mcc. cqual to onc linsic pay oﬁunmng c.ll.u'y

'was granted 1o (e hc.lllh pu'mnm.l ii1 the employmeni ol' Federal

Govunmcnl. in Hpes .Sc.hum \vuh el from 01.0) 2012, 10 way mmk.
admissible o non-ch.m:'xl cadres. in erly toa quuy raised by AGPR vide
letter No. TM/I& 64/CSIIP/HJ’5120H 12/186 dated

172 dated 27.03.30]2 fumished dc.t' inition of lhc  health personncl by sl.uuu,

- that *healy, pcrsonnel mcam a pcrsons who held g post in. any institute or
‘ orgamzatwn dchvcruu_, scrvnccs m the hul(h Seetor “and - includeg in

“Schedule-], by did not include pcrson who was on deputation (o the

Fedcral Govcmmcnl from. any Provmcc or other aulhom and who was on
contract, or on work charged bnsns or who was paid from conungencncs.

The appo”ants are ncither dcpumuomsls lrom any Province - or othcr‘
- authority nor hnvc bu:n engaged on conlr’tct or on work’ chargcd bnsls

Thcy arc also not- being p:ud from cuntmgt.ncu.s "On the conlrary, lhcy nu.

civil servaals, upder seetion. 2 (b) of llu. Civil Servunts Act, 1)73 and mc‘

dclivcring services to ‘the disabled chxldrcn ¢ persons. The beneficiarjes /. ;
' .nppcllanls compnscd of Academie nnd Adnums(nuvc Cadrcs, Accoxdmg

to the defi inition l'urmshcd by the Fj inance Division vide their u.o, dau..d_;
27 .03 2012 the appcll.mls are um(lcd to health nllow.mcc. In puras6 & 7/

r

; r \
l’q..z...r-.. Sn- :‘- LR BeS S H
C o .ur’ 1 TS .
P

+ 365 t0 STIR)CSA2016. ete. with M.rs.

12.03.2012, lllc‘_:
chulauons Wing of the Finance Division. vxdv.. U.O. No.r 2(13)1(-2/2012-.“

.

. undcr Facis ol‘ parawisc wmmcms fi lcd before the Hon'blc Islanynbndl-ﬁgh_"v 1
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v 6. S6510 s71m)c.vzm( cte. with M, l's

Cour(.‘ Islamabad on beh.af of Su.n.lnry Finance Division in Weit Petition’
- ‘N‘n.4007.'201_-l. it was ca(érbrxcnll) admmul lh.u in April, 2014 Mmmr)' of

C‘\DD again submitted NI IS/ lJOx con(:unmg a pravision ol Rs.lOO uullmn
| . as UPA “for DGSE for financial y;.u' "Ol-l 15 however, D, A relused o :
-cndorﬁt. the NIS 7 BOs and Fou.:..fully deducted in amount o(' Rs. 92,542 -]
million of Hpa, leaving Rs.7.458 milljon [for thc petitioners (now
.'\ppcllﬁnts) i.e. 24 cmplm ces who bclongcd to medical prorcsslon and came .- o
under the cmcna of cnu(lcmcnl of H IPA, as. pu‘ DFA (LAUD) ‘
undcrslandmg DO, letter dalcd 09.05. 2014 was lssucd by FA's :
Orgamzauon lo AGPR for s(oppagc of HPA to non-catitled cmployccs and "
'il was du:)' of AG_I’R o take acﬁon on: the said l"cll_cr and”’ dcci‘dc
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Tnbunal “This scems to be dlscnmmatory treatment oﬂcndmg Article 4 & o
25 of the Consmuuon of Islamic chubhc of l’aklsl:m. 1973, I-urthz.r lhb‘ o 'v -
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law that beperiis Feceived h ' a cwnl .\crvml cw..n under urmncous ordu'
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 Miraj Gui etc.
Ejaz Ahmed and others
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i end Development - D1v1smn, ”

n _ Islamabad ete. ' Appeu ank(s)

l' O . ) ] v LT ’ : (m all caaca}
,' . S Sl VEI\.SUS -

; Nusrat'l‘a.hzrctc. T (in -“A!631/2017)

: SR (ln C.A.1632/17)

in C.A.1633/2017) +-

“in C.A.1642/2017)
- {in'C.A,1643/2017)
it C.A.1644/17)

R .Shahid Igbal etc. -
o _ Muhammad Anwar atc, .
S 11 ‘Nalieed Kavaar ete. "

1.13 » - Firdous Begum-ete.. ., (m C.A.1634/2017)
i Robina Qureshi ete.- - (in C.A.1635/17) : .
e / B Muhammad Arshad etc. © in C.A1636/2017) - .
. i - "~ - Shahbaz Akhtar'Khalid ete.. "~ {in C.A1637/2017)
: [ ) _oo . Muhammad; Taugoer Ticpam’ ¢tc Lo hneCOA,L 1638 /20107 !
N ' C T Adteg A mcd éte, L i CiA1639/2017) i
| P _ - Taimoor Imran Ali-Khan etc. (i C.A.1640/2017}. ~
/ ot . ' .. Mphemmad Jabbar Khan et -’ fin C.A, 1641 /17)
. t .
5
Vi

" Igbal ur Rashid &tc:
‘Ghulam Mustafa etg,

firt C.A, 1()45/“(“1)
{in C.A.1646/2017) -

(i CLANGET £ 17)

«  Mulkhtar Ahmed' gtc,
Nacema*Bushra Mahk ctc.
. Meeha Rsad etel

"4 e Muhammad Qayyum ete. - (inC.A.1650/17)
L2 'ng‘Rubma MahmoodJAwan etc. . {in C.A.1651/2017) -
) 03 . Muhammad Khu.uhal Khan ctc (in C.A.1652/2017)
{ - Mussarat Bibi-etc. ’ - {in C.A.1633/17)
. Muhammad Ghulam Durrani ete.  (in C.A.1634/2017)

. Muhammad Musghtaqg etc. . (in C.A.1695/2017)
”‘d@‘ STED Qan Muhammad Almas, ctc {in CA.1656/17)

(in C.A.1648 '”0171 _
{in C.A.1649/2017)

I

Rlaz Akhtar ete.” : S {inC.A. 1657/2017)
- Syed Zamieer Haudcr Rizvi te. -  {in C.A.1658/2017) -
: ’ Coun Assoclate  Liagat Ali'été. L L {in CLA1659/17)°
. "”"""“: ‘I"’“":‘d" ""‘“ﬂv{uhammad Anf etc.”
v amaba Wasccm Huaaam ete,
J(halrd Pcrvez ete”
lm.lhamme.d Nazu' Klyam ctc

O (in CA, 1660/2017)
- (in CLA, 1661/2017)
© o {in'C.A.1662/17) -
" (in C:AL2663/2017)
< fin C.A1664/2017)
. {in C.AL3665/17)

' meammexd» Ashmf ete.
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Mumtaz Hussain ete.
Manzoor Ahmed ete.

" mohsin Tanvir ete.

. Muhammad Azeem-Klian ctc

. Jabbar Hussein etc, - X
Syed Manzar Hussain Ga.rdezr etc. .

Muhammad Saleem Ku.nbcr ete.:
Abid Hussain etc. :
Nawabzada etc.

Attaullah etc. .

Syed Nazir Hussain. Shah etc.: ‘
Muhammad Amir ete.
Mrs. Mehmood Farzana

- Muhammad Anwar ur: Rahman etc

Rufi ete.

. Mumtaz Khan etc.
' Mrs. Rehana Ghalfar ete.
Azad Khan etc.

' .. Bhazia Bibi etc.

Imran ete.

.Zahid Mehmood etc.

Zafeer Ahmed etc.
Arslan Igbal etc.

Mrs, Syeda Khatoon ecte.
Miss Zubaida Khatoon etc,

. Mrs, Farida Refi ete.

" .Ch. Amjad Al ete:

. Alkhtar etc. E
‘Shaukat Jan-eté,

' __Mrs, Sahleha Nasreen eté:
"~ Miss Shazia Nazir ete.

- A(TESTED

um

‘Mubarik Ali:Satt eto. .

. Miss Shahida. Paﬁ)eqn “etl”

Badar Munir Badar ete,

. Azhar'‘Mehmood etc. -
 ‘Muhammad Daud ete.
-Bhafiq ete.

Javaid Rauf etc.

Liagat Ali ete.

Abdul Karim etc.

Mrs. Safia Kalboro etc, :

Abdul Raghid Shah ete.
Mumtaz Gill efe. - . . .
Muhammad Farhan etc, . .

-Alludin ete. |, - o

M. Sohail Khan ete. -
Zyeda Sadaf Ali etc.
M. Anwar etc. o

Mrs. Shamim Abid etc. . |

Mra, Rahat Sultana etc.
% Maqséod ete.

Mrs, Sumira Yasm!:en

“Shahid M. Khan*em
‘Miss Shazia Bibi ete.

Wrs. Rulkh-e-Afzal ctc.
M. Amir ete. ' '
Mrs. Sumera Aziz ptc.

“{in &.A1671/:17).
- {in A_1672/2617)
o in-GiAVI6737204N
"o {in CA.1674/17)

‘(i Cop168OJAT) - .
- (in C.A/168172017) .

" +{in C.A.1688717). "

L (inC.A1TI0717);
t . {in C.ATTLY/2017

27 fin CAIPIB/TE
- {inC.A. L7’14:/2O

. ' '(mCA.l'/QL

\7/

. ~‘(mc».1656/"017)
C e in CUA,
" (in C.AJE6BY1T). - .

67/2017)

(in C.A.1669/2017).
(in €.A:T670/2017) .~

(in C:A.1675/2017) -
(in C.A.1676/2017)
(in C.A.1677/17) -

(ln C.A.1678/2017) -
{in C.A.1679/2017)*,

(in-C.A.1682/2017).
(in C.A.1683/17) - A
(in C.A.T684/2017) ") -
(in C;A.1685/2017). Sl
{in C.A.1686717)

- (in C:A.168772017)
: (in'C.A1688/2017) _ -
_(in C.A:1689417).

(in C.A.1690/2017). -
{in.C.A: 1691/2017)
fin C.A.1692/. e

(in C:A: 1593/2017)

(in C.A.1694,/2Q17). ..

- (in C.A.1695/17) -
“lin C.A:1656

2017)
bosr:

{in C.A: i

(in C.A, 1699/2017) el

~ (in C.A.1700/2017)
) (m C.AYTOL/1T7)
- A G AETO2/2037)
7 -GN L 7087 2
“{inC. A.1704/l7
(ingC,A.1705/2017).

(in'C.A.1706/2017) "
{in C.A.I707717).

“(n C.A. 1703/2017)
(in C.A,1209/2017).

{in-CiA. 1712/20'1;
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Couk Astheiats”

~ Asif Ali and others: - - s
) Wajxd Baghirete.:: ° * "
Mra. Samina Zafar-eteyr, <
» Muhammad Bukhish others -
.+ Mrs. Qamar Zahrascte. - "

% Zulfigar Ahmed othera.

Mrs. Raghda Jabgen etoi” ’ v

' Mrs. Ngjma Khantim.etc. -
© pirs. Mali-e-Naz Ierar & others
‘Zubaida Khanum etc.. o
Mrs. Shabana Latif-ete.
Mrs. Zahida Naheed ete.

N Sola Rukh Qurshi ste.

Mrs. Rgheele Ambreen, atc.

Y

{in C.A.1728/2017) -
(in C.A.1724/2017)
{in C.A.1725/17). - -
- (m.C.A.l726/2017)
. fin C.A.1727/2017)

“fin C.A.1728/17)
. (n C.ALT26/2017)
i GnCA.1730/2017)
Ty (irn'C.A.1731/17) "
# (in'CiA.1732/2017)
“k(in C.A.1738/2017)
10 C.A.1734117)
(in C.A,1735/2017)
7 (im €A, 1736/2017)
- fin C.ALTI7/17)

Mos, Shemo un Nisa aad others’ ;in,c.n‘.wsa/zor/;--' -

Mes. Farzana Masgod €1C..
_ Mrs, Kaneez Rubabete.

&

W, Raheela Haider-dnd others’

- Mrs. Asia Bashid et
‘wirs, Tayyaba Qaiser ete..

s,

‘Mte. Maureen ‘Iqbal.end others:
o, nMre. Shahbana. Kagsar ete, .-
P Tahira Yasmeen Ayacte. -

. Tauqeer-Ahmad and Stigers
o Inayat Ullah. etc. ’

‘M’uha_’mmad 1drees Q_z-xmar ete,
" Gyed Arif Hussain Shabete. . .

_ Parveen Aklitas-ctc. -
o ‘M\ihmnmad"Ydueai‘.ctcf;,_ :
~Nasreen Anjum Aya ctc.
Muhammad Ishaq ¢te.
. pzhar Mahitood;2te. -
- ‘Abdul Ghafoorete. . .77
-, - Mihammac  Sayyadete...
" Muhammad Saleem-Khan etc.
Josheph Rafiq etc.- o
- 8yeda Sadal Aliete. e
o Mrsy Mehna _Aj_rgqu' ete. -
.Javed Iqbal efe. :

"Mrs.: Rizwana Shahid n:té._

Gul Shad ete.. . -

Muhammad Ajmalete. '

. Iquder Hussain® eté. - -
.+ /. Tahir Mehmood:ete.
ED: ;A‘i_rxanﬁﬁyaﬁétc;.'uj o
— -\ Pervaiz Wadeem etc.
-/ asif Younas™ etch

Muhammed Younss etc.

-, §upreine Court.ol Pakistai ,Q‘.‘;’f’ﬂ‘mﬁﬁkﬁ‘:‘,*ﬁfe‘ ‘
v Sup tslafabad. % i, Muhammad:Aslam €te.
e - Shoukat Mashid-etc.

- Me! Ygémin-’l‘g}iza.etc.
e Muhammad-Aalam-"etc. o

%5 Rubine Anjum tc..

{in C.A.1739/2017)
h C.AL1R40/17) .
“lin C.A.1741 12017)
: (in'G.A._1742/201'7
in C.A.1743/17)
(in C.A. 17442017} .
“{in C.A174572017)
{in C.A. 1746/ 17) .
{in C.ANT47/ 2017)
.- fin C.A_.I'MS_/Q.OU)
{in C.A.LT49 AV ,
; (in-C.A.l?SQ/ 2017y - .
Y C.A1751/2017)
{in C.A.1752/ 17)
in CA1TE3/2017) T
{in C.A.1754/2017)
SR C.A1785/17)
{in C.A.1756/2017)
. _(_'m~C».A.1757'/'2,_01'7)
s i C.A. 1758/ 17)
i. {ia C.AL759/201 7}
{in C,.A,,1760/,2017}
T in CALTEL/1T)
0 lin C.ALTEZ/200TY
., in C.A.1763/2017) . :
< (i G4 1784/17y . R
o (in C.A.I765/2017) ’ ’
s {in'C.A.-176,6 12017 B

T4 T (in CALTET/ LT)

. (in~C.A.1768/2017) o
© (i C.A. 176972017}
{in C.ANTTOMNY) - ’

(o C.A.1771/2017)
{in C.AL772/2017) .
.{inC.A.l?'?El/l"’l)" -
{its C.ANTTA[2017)
" {in C.A.1775/2017)
{in C.A.1776/ 17}
(in CAYTTT 12017}
MimeCtA, 17782017
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‘Waria Malil etc:

© Sk dRASILRLAWZ BT,

Ms. Nazmmn ete.’.

© .My Tasneem’ f‘auma ctc

Muhammmd Navecd Ari.i‘ Khs.n

ote.

Miss Naz Tahir etc.

' Syed Sultan Shah ete.. . -
" Mrs. Shagufta Bibi ’
~ IChawar Idrees ete.

mre. Naila Iqbal ete.
/\mlad Badshah ete. .

Imran Anwar etc.-
Amjad Sohail ete.

" Agif Mashid etc. i
- Mrs. Nusrat Dastagir ete.

Mukhtar Ahmed etc. «
Busharat Masih ete. .
Ali Rehman ete.
Munir Ahmed ete, .
Muhammad Zardad ete.
Syed Ashilaf Al etc. .
Mrs-Kausar Ayub ctc

‘Malile Waheed Shahzad ctc
. Ashraf Mashid ét¢.

Muhammad Ajnial-etc;
Mrs.-Shaista Manaszir etc.
Mumtaz Hussairn ete.
Mrs. Saimea Noreen ete.
Razzagq Ahmed ete.
muhammad Ayub ete.
Ejaz Ahmed etc..

Shah Muhammad’ Atzal. eté,

pmubhammad Javed ete,

. . muhammad Asif etc.
. muhamrnad Kha.hq ate. -
* . Nufisg Hanif etc.

Oari Zahid Mehmodd ot
Asif Amiin ete. )
Mrs. ver om\,a th.

Ty

- Qari Muithammad Szddxque etc.

bveda Saima’Nasir ete. -

. Mrs. Huma 'Waseem etc: -

Waheed ur Rehman ete. -

Ms. Saima Parveen éte, -
Ghulam Rasool‘and others
‘Tariq Khan etc. E :
Muzaffar Huq.,mn Rathore etc
Ms.- Shahena Shahid -etc.
Muhurmmad Khan-ete.
anharat Al ete.

Beerdmu Goan of Pakistan M. Tanveer stc.

|.~.1 :mwnd

Shabbir Ahmed etc.
Mrs. ShaminyAkhtar etc.

] anwee'r Armed etc.

S.M. Siraj etc.
Zahid Yichmood ete, -
mrs. Nadxa Norcen etc.

. (i C.ALITE2/17). .

* (in C.A. 1785719y -

“fin C.ATTO0 /201

{in C.A.1796/2017) .

. {in CAI799/2017)
* lin C.A.1801/2017).
o (inCAMBOSAYA - L e T o

 fin C.A.1B06717)

"tin G.A.1811/2017)

: (m Cﬂ\.lﬂl.,/ 17).-
- {in C.A.181672C
" (in.C.A.1817]2017) -

~ (in C.A.1825/2017) . * .
tin C.AI828/ 177 . ¥

- {in C,A. 1827720
U lin C.A.T829/1T)

inCAL831/2017) . L RN

. el i . - - ‘ ; . . |
,‘-‘ .- ‘_=._ . ) / . <4 ‘~ ) A:. _.‘,’ . .

“{in C.A.17B0/2017).

mCA7sl/2017f o o T Peowy

(in C.A.178342017) -~
{in C.A.1784/2017) -

(in.C.A.1786/2017) . S e
{in C.A.1787/2017) .
{in C.A.178B/17} _ R .
(in C.AL7B97ZOYT) . o .

PR

fin C.A:1791717):

i C.A. 1792/2017)

{in C.A.1793/2017) R o

(in C.A.1794/17) - Co S SEE
(mCA1795/2017) R B

(in CAL797/17F - :
lin C.A.1798/2017) L

{in C.A.1800/ 17)

fin €.A,1802/2017)

(in C.A. 180472017):
fin C.A.1805/2017) -

(in C.A.1807/2017)
(in C.A.1808/2017).

“in C.A.1809/17) - .

(in. C.A.18%0/201

{in C.A.1B812/17)
(in' C.A.1812/2017)
{in CA.1814/2017)

{in C.A.1818/17) " |,
{in C.A,1819/2017) * - .
{in' C.A.1820/2017) "~ - . . I
(in C.A.1821/17) - : : C

i (m CiA1822/2017) T
- {in C.A.1823/17} - . o o )

. (in C.A.1824./2017)

(in C.A. 1828/2017)
(in C.A.1830/201%7 -.

:'(mc,ﬁ. 1832717 e f
<+ {inC: .1833/2017) N -
© .. {in C.Al§834/2017). . e,

". (in C.A: 1835/17,
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* Muhammad.Farid’ etc.

: ~’.ahahzad anu‘ ete.

Miss Rubina Ageel ctc

Irfan Ahmed etc.

Kausar Afza ste. . . -

Atif Rashid et L
Mat, Shamim’ Akhtar ete.
Babar Mchmodd ete. . .

- Thean Ahmed ‘ete, - - - .
Mra, Naghfaha Jabcan etc.

Qari Muhammed\ Abbas ctc,
Noureen Kazmi e etc

Sajid Masih etc:”

Mrs. Uzma Khatoon etc. -
Abdul Manan eté.- W
Hardon Rashecd e

Sajid Mehmood. ete

. Zeesham ur Rehman cte. .

Muhammad Saleh -ete.,

.Baid Rehman etec. . :
. Muhammead Ashmf etc

Guftar Abmed ete. .. -~
Shahid Raufetd,-

* ' Farrikh Saleem:etci’ ‘
" - Muhammad Irfan etc.

Muhammad. Iqbal etc. .
Zia-Ullah Asad etc, -
Fajahat Shahid etc,.
Mrs. Asghari Bano ete,
Zia Alzal ete, -
Muhammad: Rafagat: ar.c-.

- Raflg Masih ete.,

Javed Igbal ete.

‘Muhamiad Yameen. ete. o
. Mst. Ishrat Masood etc. o

Zafar 1qbal Bajwa ete,

. "Khalil Ahmad Bajwa etc.
© Alam Zeb etc,
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Muhammad Att1que ur Rehman

ete.  (in C.A.811/=2016)
...Respondents(s) L E R
For'the Appellant( ) Mr. Sajid {lyas Bhatt, DAG o E - ’1 :
{in all cases} : _ -Syed Rifagat Hussain Shah, AOR - C ] ' " S
N . Ms. Saadia Kanwal, 5.0 Fin. i o - g o l‘
Mr. Abid Hussain Channa, S.0 Fin. ;
- Mr. Sajid Javed, Asstt. Legal Fin. o i i
Mr. Abdul Razzaq, AAO MEG ~ .= - S
Rawalpmd1 : v o : V i{
g ' For the Responderit(s) In—person S ' AT T
For the Respondelit(s) Mr Muhammad Ilyao Lodh1 ASC q
nCA2IG/16] Mallk Itaat Hussain Awan, A.SC 1 |
Amicus Curiae: ~ Mr. Muhammad Makhdoom Ah S e
' " Khan, Sr. ASC. - - T
» Mr. Sikandar Bashir Mohmand ASC ;
" Date of Hearing -~ 17. 01 2018.
| JUDGMENT b
: UMAR ATA BANDIAL, J— By leave of tis Court . - ‘l
grctnted on 23 02 2016, 01:4. 2016 and 12. 12 2017 in the B ' "
' several connected appeal's before us, the appellant Federal
‘ Government challenges the Judgments delivered on common’ ]
qUEbUOD.S of fact and law by the learned Federal SerV1ce Tnbunal !
“on 05 102015, 11. 01. 2016 ‘and 18. 07. 2017 ‘The judgments SRR B
' 1rnpugned in t.he connected appeals declare ‘the respondent. ' i
“}y _ employees of dlfferent 1nst1tut_10ns funcuonmg under the |
’ Dxreetorate General of Specral Educatron (“DGSE”) to be entrtled« o _' ’ < ' ;f,
to payment of Health Allowance granted by the Federal o
Government v1de its Ofﬁce Memoranda dated 04 02. 2012 and v' ‘ . ' I |
06.2.2012. These Memoranda are 1ssued by the Fmance Dlvmon ;
E (R eculatlons ng) Govemment of Paklstan pursuant to ‘
’ K approval granted by the. Prlme Mmrster under the . Qules of :
}’\é Busmess 1973 It Would be useful to reploduce the two' , B

‘-‘uuwwwmﬁshwbmmmﬂmma R
: N . gk d




o

m(?moranda containing the terms and conditions for the grant of - - 2 [ a

Health _Allbwancen to cligiblé ‘persons:

. “Government of Pakistan
Finance Division .
- _- - (Regulations Wing) o ;
- F.No.2{13)R-2/2011 . . Islamabad, the 04t Féb,2012

_ QFFICE MEMORANDUM
Subject: ~ *GRANT OF ADHOC ALLOWANCE EQUALTQ -
- - ONE_BASIC PAY AT THE INITIAL.OF THE °
_ - SCALE TO THE HEALTH PERSONNEL IV 3PS

: . The undersigned -is directed to say that the
Ordinance No.Vi of 2011 that sanctioned the Career Structure for
" Health Personnel Scheme (CSHF) has lapsed on. 26.12.2011.
Accordingly, CSHP is no longer in the field and all-health personnel -
have consequently revérted to the BPS scheme. Ta order to .. . 4
compensate health personnel for the loss of benefits sought under . . -
-CSHP while preserving their status as Civil Servants, it has been
decided by the Federal Government to grant'adhoc allowance equal
to one basic pay at the initial of the scale to the health personnel
in the employment of Federal Government, in' BPS scheme, with
© effect from. 1% January, 2012. This will be in addition to their
. existing pay/allowances in BPS Scheme.” ‘ ST

2. - - This Division's OM No.2{13JR-2/2011-698 dated 17t
Nov;:mbe_r, .201 1 may be treated as withdrawn w.e.‘L 2_6'.1_2.2011.

osdf
(M. Munir Sadiq)
Deputy Secretary (R-I)”

ek,

“Govémment of Pakista.n’.
) . Finance Division
» ~ {Regulations Wing) .
© FNo.2(13)R-2/2011-777° - Islamabad; the 06t February,20i2 -
o B QFFICE MEMORANDUM '

Subject-  GRANT OF ADHOC ALLOWANCE.EQUAL TO ONE
.- . BASIC PAY OF.RUNNING SALARY TO THE HEALTH -
ERSONNEL IN BPS SCHEME. <~ - :

B

. In continuation. of Finance; ' Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to grant benefit of one basic pay of unning .-
salary ‘as - Health Allowance to the health personnel in the ’
employment of Federal Governiment, in BPS scheme, with effect

" from 1% January, 2012. This will be in addition to their existing )
allowances in BPS Scheme. Also grant of stipend amounting to -

-'Rs.50,000 per menth to the postgraduate residents and Rs.24,000 & .
per month- for House: Officers respectively wief. 1.7.2011 will
continue. . ' - . "

8d/-- -
(Manzoor Ali Khan) :
Sr. Jeint Secretary (Regulations)”
'(erhphcisis supplied). )
2. - Learned Deputy Attorney General has contended -

that the’Héalth Allowarnce gfénfed by the Federal :‘Govérﬁmér‘lt is .

available to health .pérﬁsorinél in the employment of the Fedéral.‘

. Gover'nmenﬁ'in.the BPS ‘sc_herr‘L‘e at three hospitals "estéblishevd_,in
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. Islamabad namely, Paklstan Insutute of Medlcal Sc1ences.

(“PIMS”), VFederal Government Polyclunc {“F(:P”) ‘and Nauonal

Instltutlon of Rehabxhtahon Medlcmcs (“NIRM”) The employees

-

. the Ca.reer Structule for. Health Personnel Scheme OrdmanCe E

 was- accordmgly granted by the. Federal Government as.a form of

04 2.2012 and 0622012 reproduced above that the Health

,'Allowa_nce is g‘ranted to “health personnel” However, t_he

. composition of the catcgory of employees that are ehglble for the

' oenef t has not been prowded thereln The respondents who are

view of the fact that a large number of employees are affected by:’

-at thesé hospltals do not have a career structure in place after '

: 2011 (“Ordmance”) lapsed on 26 1.2011. The Health Allowance : :

'compensatlon It 1s clear frorn the two memoranda dated o

s several hundred in number are unrepresented by counsel In' -

thc mstant controversy, the Court has sought a351stance from‘

M1 Muhammad Makhdoom Ali Khan Sr ASC and Mr Stkandar'

Bashlr Mohmand ASC as armcus curiae, m the matter. :

Mr. Slkandar Bashxr Mohmand, A_SC made able submissions

documents‘ on - record ‘which simplified the- controversy

appr ec1ably

3. L V It transplres that an Ofﬁce Memorandum dated

27 03 20 12 by the Fmance D1v1s1on (Regulattons ng) cla_r1ﬁes

..before _the ’C-ou,rt that highlighted important facts  and . V

: that the term “health- personnel” used in the- above mentloned '

'memoranda bears the meanmg g1ven to- that expressmn 1n‘-

Sectlon 2(b) of the Oxdmance ThlS deﬁmtton refers to the‘__.

- service prom‘ders who quahfy as health personnel. Aperusal_of

Schedule-I shows that.five .cat'egories_ of service providers are

bcontents of Schedule—I to the Ordmance Wthh speclﬁes the )
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class1f1ed as health personnel namely Doctors, Alhed Nurses,'

‘Paramedlcs and Support The sermces spec1f1ed under the

categones of Paramedlcs and - Support mclude Teachers

) Auolowsual Operators T echnlcrans L1b1anans etc

4, ' The- adrmmstratlve‘ l\fhrnstry‘ ~for  the health

' iristitutions of the ~Federﬂl Governrnent at Islamaba'd ‘is the -

, l\/hmsu'y of Capltal Adrmmstratmn and Development D1v1s10n":'

' (“CADD”) It is an adrmtted fact that v1de order dated

- 13.08. 2013 the Mmlstry of CADD granted the health Allowance '

' to the employees of the DGSE and its alhed spec1al educatlon )

: centers/ 1nst1tunons 1nclud1ng Natlonal ’I‘rust for’ the Dlsabled

(“NTD”) and the Natmnal Counc1l for Rehabﬂltatlon of Dlsabled'

'. Persons (.“NCRDP”).. The respondents were N thereby N

v'v'vvorklng in . Federal Government hosp1tals and cl1n1cs ‘were

- acknowledged as beneflc1anes of the sald grant and were pald s

the Health Allowance w1th effect from 01, 12012 unt11 o

' Gen(,ral Paldstan Revenue (“AGPR") that only health personnel‘

quallﬁed to recelve the Healtn Allowance . -The AGPR

correspondmgly 1nstructed the DG"%E to stop payment of ‘the

R T R R R

said allowance to- its employees'.as no budget‘allocanon for 'the.

said emolum‘enthad been made in the ﬁnancial year 2014—15..

5. o The dlscontmua‘non of their Health Allowance was

- 27.10. 2014 when the Fmance D1v1s1on mformed the Accountant '

taken to the Islamabad H1gh Court by some of the respondents. -

Vlde order dated 17.9. 2015 the learned H1gh Court referred the':'

d1spute to the Secretary CADD for passmg a spealnng order' N

thereo_n, and till. then restramed recovery of past payments of .-

the Health . Allowance fro'm t_he_affected employees of lDGSE andv

s

o
ls!arﬁ had

T ouprenwoﬁ %

‘allied centers. The Secretary CADD heard the parties and by

PR

c13 mrmis,
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order“ dated 21.3.2016 rejected the .entitlemen-t' of thc A

respondents to recelve the said' allowance The pnnc1pal ground

of his de01s1on is that employees of the DGQE were engaged in
o thel procesls of educatlon tralnmg and rehablhtatmn of disabled -
._-jch11dren and therefore dld not fall within the amb1t of a health
orgamzatmn The respondents successfully challenged the said .

v.order before the learned Federal Serv1ce Tnbunal whxch has
inter alia, by the 1mpugned judgment dated 18 07 2017 declared

"th_at the -responde_lnts- are entltled to-‘ the- grant’ -of AHe'alth |

: AllOWance. '

6. - Learned Deputy _.'Attorneir General has ‘-cont:ende_d

that after the. lapse of the Ordinance*that h‘ad provided' a career
“ stxucture for the doctors nurses and paramedrcs Worklng in
' PIMS, FGP and NIRM, the Health Allowance was granted by thie o
I‘ederal Government - as compensatlon to the sald healthf"

personnel He was, however unable to show an*r"

contemporaneous d1rect1on 1ssued by the M1n1stry of CADD or

che Mlmstry of Fmance that restncted the grant of the Health A

) Allowa_nde to the clarmed employees of the three hospltals' 2
spec1ﬁed by . h_u'n As already noted above, the’ deﬁ:ntmn of health
' personnel “provided in the Mmlstry of F1nance Off1ce" :
Memorandum dated 27 3 2012 is-wide in scope and therefore o

unhelpful to h1s plea

7. o ‘We have examined the definition of “health

' personnel”: adopted by said InernorandU1n dated 27.3:2012 from -

Section 2(b) of the Ordinance which is to the following effect:
‘ “Bb) “.hea‘lth persannel” means a pcrson who holds a post i any
" institute or organization delivering services in the health
sector and included in Schedule-l, but does not include: .
" if -a person who s on deputation to the Federal

" ' Government from any Province or other authority;

SRasoEmIrTans
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ehm ged basis or who is- pd.ld from contmgen cies.” . .

u) a.person who 18 employed on contract, or ori. L work . g /_

8. It is noted that the foregomg deﬁmtlon of health

’ personnel covers persons holding posts in any mstltute or

’ organlzatlon who are dehvenng serv1r‘es in the health sector that
are mcluded in Schedulel to the. Ordmance Learned Deputy
., Attorney General was’ unable to d1st1ngu15h the respondents,
who are ernployees of the DGSE and alhed lnstltutlons / centers o
| 'NCRDP and " NT D “from the paramedlc and support staff-—
' posmons that qualrfy as health personnel accordmg to
"Scheclule I to the Ordmance It is not demed by the appellant_ | .
that educanon tramm'sr and rehab1htat10n of dlsabled persons _
. are services "prov1ded ‘in the health-sector. These sernces fall e
within the terms of Schedulel to the Ordmance and therefore _
‘the pr ov1ders thereof quahfy as health personnel |

. 9. - Accordmgly, not only do the respondents fall W1th1ni' |

the category of persons who are, in terms of Fmance D1v1310n

- Memoranda dated 06.2. 2012 and 27.3.20 12 ehglble for grant of

| itlie Health Allowance but ‘their enuﬂement has 1n fact been
' adm1tted by both the M1n1stry of CADD and M1n1stry of F1nance
In thls 1espect the. aforementloned letter datcd 13. 3 20 i3 issued . '
by the M1n1stry of CADD is. referred Also the afﬁdav1t of the
Secretary Fmance Government of Palustan ﬁled in the
Islamabad ngh Court pursuant to that Court’s order- dated._'
| - 20 3 2015 passed in, Wnt Petltlon No 400’7 of 20 14, specrﬁcally
1ecords that the proposal approved by the ane Muuster v1de :
' Sumrnary dated 25 l 2012 d1d not restrict admlseublllty of the:
' Health Allowance to the person.nel of the three hosp1tals

(1dent1f1ed by the learned DAG) For that reason the Fmance ‘j'
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; ‘ L ' D1v1slon Memoranda dated 04, 2 2012 and 62 2012 made the :

allowance avaJlable to all health personnel employed by thev

' Federal Government in the BPS Scheme I sl co

o T s e e i 12 B o

19 . "As’ a result the Sald alloWance was pard to the

health personnel of the DGSE and 1ts alhed 1nst1tutlons unt1l

ST . B A s s

'+ 27.10. 2014 When the Fmance D1v1s1on 1nstructed the AGPR to e . - | i

- corfine the grant of the allowance to employees of Federal o I. g ‘ :

”Government hosp1tals and chmcs. Th1s _1nstruct10n represents :

15
-5

merely a change of op1mon whlch 1s not occas1oned by an" - s ' ‘ [‘
amendment in the terms of ehglblhty for the Health Allowance !

‘ Therefore as the Memoranda dated 04 2 2012 06 2. 2012 and

ST ey R

27 3. 2012 1ssued by the Fmance D1v1s1on Government of"

=y

: Pak1stan st111 hold ‘the f1e1d in the1r or1g1nal terrns, there is no' .

mcrxt in the obJectron by the learned DAG- to the entnlement of

R A e

FRE LN

' Lhe respondents to clalm and Teceive the Health Allowance

11: '. As a secondary and also tenuous argument learned |

)
B4
4

: Deputy Attorney General contended that the Health Allowance is
glanted under executlve ﬁat mthout any statutory backmg
) therefore the same can be w1thclrawn by the Federal Government -

' . at anv tlme That is clearly a ﬂawed oontentlon It is. adnntted Tl

that grant of the Hr-alth Allowance and the terms of ehg1b1hty to'

recelve the ‘same were determmed by the competent authorlty,",v L
: Mmlstry of Fmance in accordance w1th Rules of Busmess of the
. Federal Government The: or1g1nal terms of the sa1d lawful grant

still hold the ﬁeld These were: acted upon - and payment of the :

' Health Allowance to the respondents has conlerred a vested .

' nght upon, them In such c1rcumstauces, the executwe is barred
' by the rule of locus poemtem‘zae from umlaterally rescmdmg and "

)
/‘- . . .
)/ - retnevmg the beneﬁt avalled by 1ts rer1p1ents Reference 1is. made

SRR PR RE *Lx‘»‘,-;..ur'- 6




,AMuhammad H1mayatull.1h Farukh1 (PLD 1969 SC 407) and-_

- ‘of employees of the DGSE alhed Lnstltutlons/centers NCRDP

B .“ and NTD to receu/'e the Health Allowance is. afﬁrmed

23

to. Pak1stan througfh the Secretary, Mmlstrv of Fmance vs. .

The Engmeer-m Ch1ef Branch vs. Jalaluddm (PLD 1992 SC‘ _

. 207) Therefore w1thout a change of the terms of e11g1b1hty for -
_ the Health Allowance even the plospectlve exclusmn of- the‘ ‘

' 1c,spondents from rece1pt of the benefit shall consntute arb1trary o

. and unlawful actlon

12. In the c1rcumstances we do not ﬁnd any error or

-defect in the 1mpugned Judg'ments of the learned Federal Servme, S
Tnbunal dated 05 10. 2015 11.1.2916 : and _18.74.2017‘.;

‘Consequently, these ~appeals are dismissed and the entitlement

B

Sd / - 1Wtan Saqlb szsar CJ |

Sd/- Unuu' Ata Bandzal y
S/~ Ijas ul glhsan, J

t apprOVed for reporting. -
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~ Dear Sur!

2.

&Iy GOVERNMENT OF KHYBER PAKHTUNKHWA
"IN ESTABLISHMENT AND ADMN: DEPARTMENT
ﬂ——_}}g o { CABINET WING ) _
i o No.SOC[E&AD|9-24/2019 :
S e i Dated Peshawar the 28' Qctober , 2019.

:['_hi.‘. Secretary to Govt. of Khyber Pakhtunkhwa
Zakat, Ushr, Social Wellare, Special Education & women
L partment. ’ ’

SUBJECT: DECISION OF THE MEETING OF _PROVINCIAL CABINET

DATED 22.10.2019. .

. ! am, c}irected to forward herewith the following decision of the
eeting of Provincial Cabinet held on 22.10:2019 under the chairmanship of
Chief Minister, Khyber Pakhtunkhwa for implementauon.

i AGENDA ITEM NO. 16 T - o
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL

'EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER

PAKHTUNKHWA . |

_’ Decision of the Cabinet:
! . . ) : . S
The Cabinet approved Heaith Allowance to the devolved employees of

| Special Education Institutions at the rate of one running basic pay.

Zakat, Ushr, Social Welfare, Special Education &
‘Women Empowerment e

; Implemenﬁnq Department.

[P [V —

decision as required under Rule 25 (2) of the Khyber Pakhtunichwa Government
Rules of Business, 1985 may kindly be furnished on top priority basis to the

Cabinet Section, Administration Department.
¢ Yours faitfilully,
P AN g

o - ' {FATMUHAMMAD)

SECTION OFFICER (CABINET)

'ENDST.NO. & DATE EVEN.
Copy to:-
P.S to Secretary Administration Deparument. .
- PA to Additional Secrctary (Cabinet) Administration Department.
PA to Deputy Secretary (Cahinet) Administration Flmen

M

| am lo request that an implementation report of the Cabinet

i
!
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T, GOVERNMENT OF KIyBER I'AKHTUNuuw,\ ‘ |
- - FINANCE DEPARTMENT

AREGULATION WING) - 'Zq -
o wm'm 25-“.31'
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BETTER COPY OF THE PAGE NO:29

" GOVERNMENT OF KHYBER PAKHTUNKHWA
__FINANCE DEPARTMENT

NOTIFICATION

- No.FDI(S'OSR-II)8'-8/2019J In pﬁrsuance of the Supreme Court of Pakistan Civil

Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to .the devolved .employees'working_ in the Special
Education Institutions from the date of their devolution to Provincial Govt of

v Khybé( Pak_htunkhwa.‘

2. The above said. allowance will be admissible only to the employees of

'Speciél Education Institutions of Khyber Pakhtunkhwa devolved under 18th

ConstitutionalAmendment. .

| Secretary to Govt of Khyber Pakhtunkhwa
Finance Department :

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber PakhtunkhWa Pes.hawar'
. Principal Secretary to chief Minister Khyber Pakhtunkhwa.
Principal Secretary to Governer Khyber_PakhtUnkhwa Peshawar
‘Secretary to Social Welfare, Social education & Women Empowerment
Deptt. o . L
Director FMIU Finance Department Khyber Pakhtunkhwa.
PS to Minister Finance Khyber Pakhtunkhwa _
PS to Secretary Finance Department Khyber Pakhtunkhwa
PS to Special Secretary Finance department Khyber P_akhtunkhwa
. PA to Additional Secretary (Regulations) Finance Department
10.Master File ' -

Pwn e

00N W,

Section Officer. _
Finance Department (SR-11)




®
‘ BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN
EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA PESHAWAR.

. ™

Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

| Respectfully Submitted:- _— @

That | am serving under your kind control in the Special Education Institution and

teaching/providing Special Education services/training to Special Children. It is
pertineht to mention that after eighteenth Constitutional arhendment the employees
of Directorate General Special Education of the Federal Gov;t: Department, have been
transfer/devolved to the Provincial Govt:, Special Education and such devolved
employees though serving under the same department of the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equalé to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its judgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet on 22-10-2019 and -also
implemented.

Since the employees of devolved Institutions and | am perfbrming the same duties in
the same Institutions, same department, having the same job description and cause,
being teaching/providing special Education/Training to special Children, therefore |
could not be treated discriminately more particularly with :respect to my colleagues
and that too under the same administrative control. It is \A:IOI'th to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even.after the payment of arrears the same has bieen merged in their basic

pays.

It is therefore requested that | may kindly be allowed/gtanted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012' on the analogy of the
employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits.

Dated : D) b—02 —2°2)

e Timee[J. 0V
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C+A  No. /2022 @
Homaggo, Tadmed, . Appeilant
VERSUS |

QG‘U@ & ofthers cremessmee e rssaressenseens RESPONAENL ()

! M MM ____,do hereby .app'o}nt and constitute,

Fazal Shah Mohmand Advocate Supreme Court &. To act, appear
... and plead in the abovementioned matter and to withdraw or compromise the
said matter or submit t§ arbitration any differences or dispute that shail arise
touchmg or in any manner relating to the said matter and to receive money and
grant“receipts therefore and to.do all other acts and. things which may be

necessary to be done for the progress and the course of the' prosecution of the
said matter

[ Tn draft and s:gn files at necessary pleadings, apphcatlons objections,
affidavits or other documents as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

2. Toemploy anyvother LegaI Practitioner, aurhorizing him to exercise the
power as confgrred on the undersigned Advocate, wherever he may
think fit to do s -

- AND | hereby agree to ratify whatever the Advocate or his substitute shall do
in the above matter. )| also hereby agree not to hold the Advocate or his
substitute responsible for the result of the said matter in consequence of his
absence from the Court|when the said matter is called up for hearing. | further
hereby agree that in the event for the whole or any part of the fee to be paid to

the Advocate remaining|unpaid, he shall be entitied to withdraw from the above
matter. Received by me on

CLIENTYs|

~ ACCEPTED BY:

| | ‘ , 5) }0')7’
Ai’)@ I , 2F- 5
FAzAL SHAH MoHMAkD
- ADVOCATE, :

Supreme COURT OF PmsmN




