
ft

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General for the respondents 

present.

Reply/comments on behalf of respondents not submitted. 

Learned Additional Advocate General seeks time to contact the 

respondents for submission of .reply/comments. Adjourned. To 

come up for reply/comments as well as prelimin^ hearing on 

13.10.2022 before S.B.

(Mian Muhammad) 
Member (E)
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FORM OF ORDER SHEET
Court of

Case No.- /2022

S.No. Date of order 
proceedings

Order or other proceedings with signature of judge

1 2 3

1 The appeal presented today by Mr. Fazal Shah Mohmad Advocate 

may be entered in the Institution Register and put up to the Worthy 
Chairman for proper order please. 1

24/06/2022 -

RE
t

j
This case is entrusted to Single Bench at Peshawar for preliminary 

hearing to be put there on ^^-^.Notices be issued to appellant

and his counsel for the date fixed.

' 2;
•|-

I. (

I

CIimMAN
1

I

I 06"’ July, 2022 Counsel for the appellant present.

Let pre-admission be issued to the respondents. To 

come up for reply/preliminary hearing on 16.08.2022 

before the S.B.

(Kalim Arshad Khan) 
Chairman•!
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No_^_^_/2022 

Mst. Lubna...................................... .Appellant

VERSUS

Govt, and others, Respondents

INDEX

Description of Documents PagesS.No Annexure
Service appeal with Affidavit 1-31.
Copies of Judgments, Cabinet decision & 
Notification

A, B, C & 4-292.
D

Copy of departmental appeal 303. E
Vakalat Nama4. 31
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Dated:-20-06-2022 eliant
Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841 
Email:- fazal5hahmohmand@Qmail.com

Note:-

Spare Copies will be submitted after 
the admission of Service Appeal

Advocate
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No_^^ 72022

Mst. Lubna, Vocational Teacher (BPS-09), Govt. School for Deaf 
Children and Govt. Center for MR & PHC, Swabi. r-Chybcr

iec 11 ilbuiiat.Appell^t

VERSUS 2Jd(^2£27^

1. Govt, of Khyber Pakhtunkhwa through Secretary, Social 
Welfare, Special Education, & Women Empowerment 
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women 

Empowerment Department, Govt, of Khyber Pakhtunkhwa, 
Peshawar.

3. Govt, of Khyber Pakhtunkhwa through Chief Secretary, Civil 
Secretariat, Peshawar.

4. Govt, of Khyber Pakhtunkhwa through Secretary, Finance 

Department Peshawar.
5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974. AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

lF5iiE<r3to-dia(^n acceptance of this appeal, respondents may kindly be
----- m directed to grant/allow the appellant Health Allowance at the

of one running basic pay with effect from the date of 

appointment with all back benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Vocational Teacher 

(BPS-09) on 12-02-2020 and is serving in the Special 
Education Institution and teaching/providing special 
education/training to special children and since appointment 
she has performed her duties with honesty and full devotion 

with spotless service career.



v
‘a 2. That after eighteenth Constitutional amendment, the 

employees of Directorate General Special Education, of the 

Federal Govt, department, have been transferred/devolved to 

the provincial Govt. Special Education and such devolved 

employees though serving under the same department of the 

Govt, of Khyber Pakhtunkhwa, are allowed/granted Health 

Allowance equal to one running basic pay w.e.f 01-01-2012 

which has also been endorsed by the honorable Federal 
Service Tribunal as well as the honorable Supreme Court vide 

its Judgments in Civil Appeal No 811/2016, also approved by 

the provincial cabinet on 22-10-2019 and also implemented. 
(Copy of Judgment of the FST dated 18-07-2017, 
Judgment of the Supreme Court dated 17-01-2018, 

decision of the provincial cabinet dated 22-10-2019 & 

Notification dated 25-11-2019 is enclosed as Annexure A, 
B, C & D).

3. That the appellant being similarly placed, approached 

respondents for allowing/granting the appellant. Health 

Allowance equal to one running basic pay with effect from 

the date of her appointment, vide departmental appeal which 

has not been responded so far despite the lapse of the 

statutory period of ninety days. (Copy of departmental 

appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting 

the appellant. Health Allowance equal to one running basic 

pay with effect from the date of his appointment, is against 
the law, facts and principles of justice on grounds inter-alia 

as follows:-

GRmLNDS>

A. That the omissions and commissions of the respondents 

are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance 

with law and rules in violation of Article 4 and 25 of the 

Constitution, as the appellant is exactly performing the 

same duties of teaching/training to the special children 

in the same Institutions and working under the same 

authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial 
Foras which appeals were accepted and even the



V

judgments have been implemented, thus the same 

point has been deiced by various foras, the appellant 
such is also entitled to the same treatment.

D.That not granting the appellant health allowance on the 
analogy of their colleagues cause monetary loss to the 

appellant and she is subjected to monetary loss 

illegally.

It is therefore prayed that appeal of the appellant may 
kindly be accepted as prayed for in the heading of the 

appeal.

pellantDated:-20-06-2022
Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service 

Appeal on the same subject and between the same parties has 

been filed previously or concurrently before this honorable 

Tribunal.

ADVOCATE

AFFIDAVIT

I, Mst. Lubna, Vocational Teacher (BPS-09), Govt. School for Deaf 
Children and Govt. Center for MR & PHC, Swabi, do hereby 

solemnly affirm and declare on oath that the contents of this 

Appeal are true and correct to the best of my knowledge and 

belief and nothing has been concealed fpm this honorable 

Tribunal.
DEPONENT
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Appc:i;.s Ni>..Vi5 lu 573. 757 l(v79.3, .Sy4 In y I 8. yiS-A. 919 to 
94.1. 998 to 1045. J 108 to I j 79. 1224 to 1243, 1265 to 1325,'2327 

10.2350, 2352 to 2368*t2368iA, 2369 to 2443. 2446 to 2484 &
' 248740 2505,2508 to 2520(R)CS/2016. willvM.Ps.

. J 'J'nln'r mul ollicr.s
Vcr.sii.s

Secretary, Cajiital Aduiiniilrnlion & O.cvclopiucat Division, ';
^ Secretary, Riiisiiice.Divi.sioii and ACl’K, Islamabad.

, bate of Institution : 04.04.2016. etc..
Date of hearing : 17.07.2017 
Date of Judgment : 18.07.2017

4 Before: . Syed Raliquc liiissniii Shall, and

. Present: ; . -M Mughal, .Advocate, foi tlic
^ ' appellants. ''.

^ Syed • Zil-c-Husnain Kazmi, Assistant AUomey
.General for the respondents with M/s Arshad Amum. 
A.s.sist:int Director. CA & DD. Naveed Akhtcr, Section 

• .Officer,- Finance Division, Azliar Nadeern Avan,; i 
. ^ A.s.si.ntant Acconnt.*!'Olticcr and Muliainriiad'Ja >bar, I 

: . Senior Auditor. AGlMi as D.Rs; ‘ 4
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.SYEP RAFIODK IIU.SSAIN SHAH. MKMBICR:- With thisIjudgi 
we shall decide the above tilled-appeals. The facts giving ri.se to Uic pn sent-, i 
appeals arc that the Prime Minister of Pakistan approved payment of HcaJtli’. 
Allowance to the insiilulions providijigj-lcalth Scp/jccs in tlic year ;i012 
and the Finance Division issued not! fiction No.2(13)R-2A2011-777 t ated 

4 06.02.2012 for grant of Health Allowance, equal to one j basic pa
running salao' to the hcahli personnel in the cniploynicnt of Federal'i-$i;

' • ^ ' j. j. • - * *1. I
Obvcrnincnliin BPS Scheme w.e.r. 01.01.2012, in addition to the cxi tihfi|y 

• pay and nlIow,mce.s iivBPS .selicmc. Mcatlh ullow.'incu had been paid to'litc^!?'

nuniK [' -.4i
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contemporaries of the appellants in other Government Hospilals-;inclu h

ii.
PlMSi Federal. Govt. Polyclinic. CDA, ICT. l’:ikisl:in Railways aiid l'ct 
Government Sci-viccs Hospital, Islamabad, etc. biil it. Wiu: d .sconlintictl.4 
the present appellants vide impugned orders dated 08.08.2014, 21.03.: 6l'6.)f;; '
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sw to 57.1(l<)(:.s/20lf:. 'Villi M.l'j,
anti 2.S.(U.20I6. The
division vi
lo 2<l

Xccrci:!^, Cnpiiai' Adniinislni
. vi'lc U-llci ihucil 0f..0.S.n0J2 all.W.

or l?iiecl..ii,le Cciii.-i-.ll

-■■n .t Dcvclopmcni 
I'lualdi Allowance 

(*3GSli) iinU 
iicsc personnel

or .S(icci.-:1 Miiiii
•'=ir.riciJ paying 11,c snid Allovvancc

ili.M:riiiiin.-iiivo

onthe ACl’K. Islamabad
"■iih eMcci li-iin, (j|

CA.tiDD Hie
iJnc

IlClii, 1 or Secreliiry 
nsilaling i|,c matter with liim tvho 

' Allowance lo .-,|| ,i,c employ 
allied eclucalion cenllc.s.

employee;. oriKiSU started 
vide Iciicrdaiccl 13.03.20lit allowed I leald 

insiiuii;on.s of PGM-:. .-,,,,1 
funciiops and the services being 
Scrxnccs to the disabled and

or 16 CC.S

etc. in view of 
rendered by them in providing Health

Subsequently the l-inancc Pivision 
but the CA&DD

2015 for the said

cohcci-ncd DDOs, 1
allocated budget for the •said Allowance "

parked the budget and later on allocated the same toother organization. 13ci some f
oy ayaricvetl ofstoppage ofthc .s •‘id Allowance vid s

l ion blc lshim.-ibad High Court, 
llic following inanncr: -

Icilcr dated 05,08.2014

dLsposed of by th !
Islamabad vide oaler dated 17.()V.2bl5h
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■ alongwith the connSed VSns arc
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Secretary CADOrihc learned V"^ 
afTord an opportunity of heartne'^'^ur^ 
representative of the nctiiirv-..- authorized '

. to .he .-.ppm-.ai given hy the 
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wouid cause hmi,
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*• I.
5f..s 10 .V/:i(R)C;.S/2C)W.. etc. Willi M.l’ji.t : 3•*

;
;Klministralivc control ol CAOl) inul. llicrcroic, ihc 
cniiilcncni or cli|;ihiliiy sliall be U.kon mo
coi..siJcrati..n in the liljbl ol status ol each
ilcparlmcnt or entity separately.

5. In order to meet the ends of justice, it would be 
appropriate that recovery of the Health Allowance already 
paid to Ihd employees is recovered after a speaking order has 
been n.-»sscd by the learned Seerctary. It is expected that the 
Secretary C.*\DD shall pass a speakins order preferably within
90-dny.t.”

.X.N.XXXX.vxx

Tlic Sccrcimy i:Attl;)0 tiller pcriisiiiLi Ibe record iiilil nlTordint.; Hh' 
opporluyily of hcariiiL; hi Hie aiuliori/.cd rcprascnlalivcs of llic 
pctilioiicrs (iiiiw apjicllaiils) nii 1'1.03.2016 pa.*!.sed llic order dnted 
21.03.2016 and declared Ihc CA&pD's Iciier daicd 13.03.2016 
allowinc Mcallli Allowance/to llic DG.S’L-; employees iiiilawfiil, aytiiiisl 
the rules, void ah initio ai^ directed the AGHR lo recover the said 

Allowance from their salaries in easy installments.

lit this backdrop, the appcllaivis filed the instant appeal.s \/lth

*

\
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2. i
Ihc following prayer: - •1 1

“It is, therefore, most respectfully prayed that the 
appellant being entitled to Health Allowance being 
covcrctl under category of Health Personnel, the said 
order dated: 21.03.2016 by respondent No.l nuiy 
therefore, be set tisidc anil it be declared that the action^ 
of rcsporidcnt Mo.l in withdravying the said altov.-an^' 
and recovery thereof from the salaries of appellants, is 
inalafide, illegal, violative of principles of locu.t 
pocnilemiac, unfair, unjust, unreasonable, arbitrary. 
Tanciful anil capricious, and that arc entitled to receive 
the same,. I’rbiu llic date it has been withdrawn ami 
stopped from payinciil."
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The learned counsel for the appellants argued tlia 
appellants being I'cdcral government. Servants under Article 2< 0 of 
Constitution of Ihc Islamic Republic of Pakistan, 1973 and! covered 
Section 2 (b) of Civij Servants Act, 1973 were entitled jto all pa 
allowances prescribed by r-cderal Government for ils eiii]|layces. 1' 
stated that fiiianciai dirpclive contained in Ministry of 
No.2(13)R-2/2011 dated 06.02.2012 was unambiguous i^d ‘ 
stipulated admlssibiliiy 6f Mcallh Allowance lo all heal Ji pcrsoincl'ill; 
employment on-eilcral CovernmenI in 13P.S .Scheme but despite ll ei.siii^Jj-r..' 

luilillcalion i.f Ihc finance Oivisiim, Hie appclUmls were Hcpcived of lhc||.
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«r -■.A i-o ,( 05.10.2015 :iiid N.I2.20!f> •Ahciviii ilio coniiovcr.sy rdaiiiig lo HeaUh 
.‘MIowancc lias alruaily been iv.solvcd: When confrunteiJ with the said laci, 
ihc rcsponclcnus have lajlcd lo deny llic laci. As such, ihc aclion of tljc 

respondcnis apjiears 10 be incoiisisicm in llic light oC the arorcnicntioned 
Judgments on iiccouni oi'AtTiclc 25 of the Constitution which guarantees j 
equal rights,anil equal protection of lavi' lor every citizen. To ensure 
unirormity, rule of consistency must be applied while considering the ease 
• •r iliv .'{i'licf ilif I A|»-.\ (■•tiiirl vicli: il;: jiiil|>iiieill ill the
c.ise reported as 1996 SCMK IISS lias already held that “rule of good 

• governauee der.iaiids that the benefits of the said decision be extendejj to ' 
other civil .servants al.su. wliii may iiul be panics to llic liligntiim, instead of/ 
compeUing them lo approach the Tribunal or any other legal forum. Hc;icc; 
the claim of the appellants is requiredAo be decided on the same analogy /-■’ 

principle as framed in the eases of Dr. Famikli Fia'z Lodhi and others by tlic - 

Tribunal vide its judgment daicd 05.19,2015, 11.01.2016 and 14.12.201^. • '
i •

Forcgoing.in view and following the rule of consistency, tlic 1 
impugned orders dated 21.03.2010 and 25.03.2016 arc .set aside jyith ,* 
direction to the respondcnis lo eoniinuc the Hcnlih Allow’aricc already 
giaiued to the appellants .since 2012. and lo relund all deduction made In 
eompliaiiee with the inipugiiCil iirUcisAviihiii a puriud of,me niuiiih iViini 
the date ihc^c.iiiy ni'thi.N juilnuiciit is ivceiveil in iheir onicc. .Since the niiiin 
appetds liiivc been :ieccj>ied. Misc. Petitions tire also accepted.

Judgiiiciit III apiily all lluvlillcd appeal.s iniilati.s iiiUlandi.s.

■J’hcrc shall be no order as to costs.

. ■ Panics shall be informcd-accordingly. -
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liMuhammad Attique ur Rehman 
etc. ■ ,

i .(in C.A.811/2016) .

...Respoiidents(s) I
Mr. Sajid Ilyas Bhatti, DAG 

■ Syed Rifaqat Hussain Shah, AOR • 
Ms. Saa'dia Kanwal, S.p Fm.
Mr. Abid Hussain Chaima, S.O'Fin. 
Mr. Sajid Javed, Asstt. Legal Fin. 
Mr. Abdul Razzaq, AAO MEG 
Rawalpindi

For the Respondent(s) In-person

For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC
Malik Itaait Flussain Awan, ASC

Mr. Muhammad Makhdoom All ■
Khan, Sr. ASC
Mr. -dikandar Bashir Mohmand, ASC 

17.01.2018. ■

For the Appellant(s)
(in all cases) I. s

■:

s ■
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■

Amicus Curiae:

Date of Hearing
fJUDGMENT r ■M

■ i
UMAR ATA BANDIAL, J.— By leave of tlris Coui:t 

0l;4-.2016 and 12.12.2017 in the

?■

I .
granted, on 23.02.2016

connected appeals before us, the a.ppeUant Federal

■ ;

• several (;

challenges the judgments delivered on commonGovernment

questions of fact and law by the learned Federal- Service Tribunal 

11.01.2016 and 18.07.2017. The judgments

£■
fi!

■05.10.2015on "j L-
the connected, appeals declare tlie respondent

institutions .functioning under tlie .,

irnpugn'ed in 

employees of different 

Directorate General of Special Education (“DGSE”) to be entitled ■

i.

■ .4-iftf

;■

i:
Health- Allowance granted by the. Federal • !•to payment of 

Government vide.its Office Memoranda dated 04.02.2012 aiid_ i
06.2.2012. These Memoranda are issued by the Finance Division 

(Regulations Wing) Govermnent of Pakistan pursuant- to 

approval granted by the Prime Minister under the Rules of 

Business, . 1973. It would be useful-to reproduce the two

. f

,/

/

'i tNSi.

Sliprerne
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. .containing the terms-and coiiditions for

Healtli Allowance to eligible persons: . - .

“Government of Pakistan 
Finance Division 

(Regulations Wing)
Islamabad, the 04'!'Feb,20.12

OFFICE MEMORANPrnvr

F.No.2(13)R-2/2011

Subject: ■ GRANT OF ADHOC -AT.T^OWANCR TtOUAT. TO 
• OWE BASIC PAY AT THE INiTTAE.OF THE 

■ SCALE TO THE HEALTH PERSONNEL T>1 3PS , 5
SCHEME

i:
The undersigned is directed to say that the 

Ordinance N0..VI of 2011 that sanctioned the Career Structure for 
- Health Personnel Scheme (CSHP) has lapsed on 26.12.26ll. 
Accordingly, CSHP is no longer in the field and all health personnel • 
have consequently reverted to the BPS scheme. In order "to 
compensate health personnel for the loss of benefits sought under 

• CSHP -while preserving their status as Civil Servants, it has been ' 
decided by the Federal Government to grant adhoc allowance equal 
to one basic p.ay at the initial of the, scale to the health personnel 
in' the .employment of Federal Government, in BPS scheme, with 

■ effect from. l"‘ January, 2012. This will be in addition to tlieir 
. existing pay/ailowances in BPS Scheme." '

ThisPivision’s dMNo.2(13)R-2/2011-698 dated 17“! 
November, 2011 may be treated as -withdrawn-w.e.f. 26'. 12.2011.

sd/--
(M. Munir Sadiq)

Deput}' :Secretary (R-I)”

i.

li

. I2.
I;;-

II***.

..I-“Government of Paldstan. ,
. Finance Division 
(Regulationswing) , ,

• Islamabad, the 06U> FebruaTy,20i2

OFFICE MEMORANDUM

I■ i ii;a ■ ■'i
P.N0.2(13jR-2/2011-777'

|i
;-i

SSubiect- ■ GRANT OF ADHOC ALLdWANCE'..EOUAL TO ONE.
- . . -, BASIC PAY OF RUNNING SALARY TO THE HEALTH '

PERSONNEL IN BPS SCHEME, . ■

ii

In continuation, of Finance; Di-vi.sion’s O.M.
’ No.F.2(13)R-2/2011, dated 4.2’.2012, it has been decided by &e 
- Federal Government to grant benefit. of one basic pay of running .

to thp health personnel m the
: J:!)salary as ■ Health Allowance_________

employment of Federal Government, in BPS scheme, with effect 
' from 1=“ January, 2012. This will be in addition to their existmg 
allowances in BPS Scheme. Also grant of stipend amo^tog to 
Rs.50,000 per rhonth to the postgraduate residents and Rs.24,0p0 

House ■ Officers respectively w.e.f. 1.7.2011, will

(j

i
per month for 
continue.

Sd/- -
(Manzoor Ali-Khan)

Sr. Joint Secretary (Regulatioris)”

'(emphasis supplied) :

Learned Deputy Attorney General has .contended 

that the Health Allowance granted by the Federal'Government is 

■ available to health personnel in the employment of the Fedenal 

(Government in. the BPS scheme at three, hospitals established in

ja

I. -2.
ii! '

' i
ii

i
i3;I
ii

STEt J 
T0KTRUEC0!>v

.. Se-iiior Court Asst 
Supreme Court of Pskish;!/ , ■

i



Islamabad, namely,. Pakistan Institute, of Medical Sciences 

(“PIMS”), Federal Govetnment Poiyclinic (•‘PGP”) and NationaJ 

Institution of Rehabilitation Medicines' ("Hirm”). The employees 

at these hospitals do not have a career structure in place after '

■ the Career Structure-for Health Personnel Scheme Ordinance, .

2011 (“Ordmance”| lapsed on 26,1.2011. The Health Allowance'

was accordingly granted by the Federal Government as a form of 

■compensation. It is clear from the. two memoranda dated

04.2.2012, 06.2.2012 -reproduced above, that the Health

■ Allowance is granted • to “health personnel”. However, the 

composition o.f the. category of employees that are' eligible for the 

oenefit has. not been provided therein. The respondents who 

■ several hundred in number are unrepresented , by counsel. In'. 

view of the fact that a. large number of employees are affected by' 

the instant controversy,, the Court has sought assistance from . 

Mr. Muhammad Makhdoorn Ali Khan, Sr. ASC and Mr. Sikandar 

Bashir Mohmand, ASC as -amicus curiae, in the ' matter... 

Mr. Silrandar Bashir Mohmand, ASC made able submissions 

before 'the Court that highlighted important facts and...

.record which simplified the- controversy

are

l!

• H

■

documents on

Iappreciably.
I0- It transpires that .an Office • Memorandum dated li3.

27.03.2012 by the Finance Division: (Regula.tions Wing)- clarifies

the above mentioned

' .. I■ ii

that-the term “health personnel” used in

memoranda bears the'meaning, given to-that Expression, in I:;;'ll
the. Ordinance. This definition'refers to tlieSection 2(b) of

contents of Schedule-I to’ the Ordinance which' specifies the - a-
. service providers who quaHfy as health personnel. A perusal, of 

Schedule-I .shows that-five categories of service providers are

..

■ Pv

■i

I
I

ii'i

ffmwy II

1



s

^ I
■ i

classified as health personnel, namely: Doctors, Allied, Nurses, 

Paramedics and Support.- The sendees'. specified under the 

categories- of Paramedics ' and: Support, include Teachers, 

Audiovisual Operators, Technicians, Librarians, etc. ■.

The- administrative Ministry for 

■ iiistitutions of the.-Federal Government at Islamabad is the 

Ministry of Capital Administration and Development Division ' 

(“CADD”). It is an ' admitted - fact that vide order dated 

13.03.2013 the Ministry of CADD granted the Health Allowance 

to the erhployees of the DGSE and its allied special .education 

' centers/ institutions- including National Trust for'the Disabled - 

(“NTD”) and the National Council for Rehabilitation of Disabled 

(“NCRDP”). The respondents were / thereby 

acknowledged as beneficiaries-of the said grant and were paid

Health Allowance with effect from 01.1.2012 until . ,

i .

I
>1 ■

I ■

the healtli4. ■

■

,
t

. iiI:Persons
f.

!
iithe

27.10.2014, when the Finance Division.informed the Accountant 

' ' General -Pakistan Revenue (“AGPR”) that only health-personnel

- ti
■ I

* !'l i
working in Federal' Government hospitals and clinics- were .

the- Healtli Allowance'. - The AGPR
iii'

. qualified to

correspondingly instructed the. DGSE to stop payment of the
i'--receive

I i. . I
ksaid allowance to-its employees , as no budget-allocation for the 

said emolum'ent.had been made in the financial.year 2014-1,5.,'

' The discontinuation' of their Health AUowanee was

■ -i

- ti
■ Iii

. -5 . ■ i
.15:-

taken-to the-.Islamabad High Court by some of the respondents. 

Vide order dated 17.9..2015. the learned.High Court referred the'.
■I

Iidispute to the Secretary CADD for passings a spealdng order 

and tiU- then restrained recovery .of past payments - of 

the Health Allowance from the affected employees, of DGSE and 

allied centers. The Secretary .CADD heard the parties and by

Ithereon:
) ■

I

■i
-IPII

msidSenior
Supreme CousrCfPaKistan 

Islamabad |-
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\.- ■

order- dated 21.3.2016 rejected the entitlement of the 

respondents to receive the said'allowance. The principal ground 

of. his decision is that employees'of the' DG3E -were engaged in 

the process of education, training and rehabilitation of disabled 

children and therefore did not fall within the ambit of a health 

organization. The respondents successfully challenged the said 

order before the learned Federal Service Tribunal’ which has,. 

inter alia, by the impugned judgment dated-18.07.2017 declared 

that the respondents are entitled to the grant of .Health- ■ 

Allowance.

Z %

1:

• %

Learned Deputy . Attorney General has contended 

■ that after the lapse of the Ordinance that had provided a career 

sti-ucture for the doctors', nurses and paramedics working in' 

PIMS, FGP and NIRM, the Health Mlowance was granted by the

compensation to the said health'; 

personnel. He was, however, unable to. show anj/ 

contemporaneous direction issued by the Ministiy of CADD or 

the Ministry of-Finance that restricted tiie grant of . the Health . 

AUowanOe to the claimed employees of the .three hospitals.

. 6.

i k-I
II«•

■E -Federal Government as
■ t

1!s• ii.

. S'-

specified by him. As already, noted above, the dehnition.of health

the Ministry ' of . Finance Offic^-- personnel -provided in 

Memorandum dated 27.3.2012 is wide in scope and therefore.

unhelpful to his plea.

'We have examined. the definition of. “health 

personnel”, adopted by said memorandum dated 27.3:2012 from 

. . Section 2(b) of the Ordinance which is to the foUovraig effect;

“b) “health personnel” means a person who holds a post in any 
■ institute or organization delivermg services in the health 

sector and included in Scheduled, but does hot include: ,
.i) -a person who .is ' on deputation to the Federal 

. Government from airy Province or other authority; •

7,

. •i!

Ii'

iil

si:i
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\ .
^ X-
« ^ . 'i- i.i) a. person who., is employed ori contract, or oh. work 

■charged-basis or who is paid from contingencies.”
• s

;■

ii
It is noted, that the: foregoing definition of health 

personnel covers persons hold&ig posts in any institute or 

organization who are delivering services iii the health sector that 

are-included in Schedule-I to the Ordinance. Learned Deputy 

Attorney General was unable to distinguish the respondents, 

who are employees of the DGSE and. alUed institutions/centers, ■. 

NCRDP and -NTD,' from the paramedic and support staff - 

positions that qualify as health ' personnel according- to ■ ■ 

Schedule-I to the Ordinance.' It is not denied by the appellant, 

that education,. training and rehabilitation of disabled persons 

are services provided in the health sector. These services fall 

withiii tlie terms of Schedule-I. to. the .Ordinance ■ arid therefore

8. .

. t,
i

f- ..

fl

I •
1

1
li ■ i., i! ■ PI i

I
;
1 '

5

the providers thereof qualify as health personnel.

Accordingly, not only do the respondents fall within •

terms , of Finance Division ■

!i .9. i ■

the categoity of. persons who are, in 

Meraoranda dated ,06.2.2012 and 27.3.2012, elig.ible for grant of

t ■

Health Allowance but -their entitlement has in fact beendie

II' admitted, by both the Ministry of GADD and Ministry of Finance. 

In this respect the aforernentioned letter dated 13.3.2013 issued 

by the Ministry of CADD is. referred.- Also the affidavit of. the 

Secretary Finance, Government of Pakistan filed in 

- Islamabad High - Court .pursuant, to that' Court’s order- dated 

20.3.2015 passed in,Writ Petition No. 4007 of 2014, specifically 

records that the proposal approved by the Prime Miruster vide 

Summary dated 25.1.2012- did not restrict admissibility of the

the persormel .of the .three hospitals

i\

Ii;
■

•I

the
.1

•I
■ i'-

i
2

Health Allowance to 

(identified by the. learned DAG). For that reason ^tlie Finance giI
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* 5 Division Memoranda dated 04,2.2012 and 6.2.2012 made 'the 

. allowance available to all health personnel employed by the 

Federal Government in tlie BPS Scheme. ■■ ■ ■

IQ. ■ ' As' a resxilt, the said allowance was paid to the 

health personnel of the DGSE and its alHed institutions until

■ 27.10.2014 when the Finance Division instructed the iiGPR to ' .

■ confine the grant of the allowance to einjployees of Federal 

• Government hospitals ^d clinics. This instruction represents

merely, a 'change of .opinion which is riot .occasioned .by an. ' , 

amendment in the terms of eligibility for the Health Allowance.

■ Therefore, as thie Memoranda dated 04.2.2012, 06.2.2012 and 

27.3.2012 issued by the Finance.■ Division, Government of' 

Pakistan still hold the field in their prigirial terms, there is no

merit in the objection by the learned DAG to'the entitlement of

the respondents'to claim and receive the Health Allowance.

As a secondary and also tenuous argument, learned 

Deputy Attorney Gerieral contended that the Heialth Allowance is 

gi'anted, under executive fiat. without any statutory-backing 

therefore the. same can' be withdrawn by the Federal Govemmerif 

at any time.. That is clearly a flawed contention. It is admitted' •

that grant of the Health Allowance and the terms of -eligibility to ;

receive the 'same were determined by the competent authority,' 

Ministry of Finance in accordance witli Rules of Business of the 

Federal' Government. The original terms of the said lavriul'grant

stiU hold the field. These were acted upon .and payment of the

Health Allowance to the respondents has conferred a vested .■ 

right upon them. In such circumstances, the executive is barred ■

^ by the rule of loaxs poenitentiae from unilaterally rescinding and 

retrieving the benefit availed by its recipients.. Reference is. made ..
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to Pakistan, through the Secretary, Ministry of Finance vs.■ I-

Muhammad Himavatxillah Farukhi (PLD 1969 SG 407) and 

. The Engineer-in-Chief Branch vs. Jalaluddin (PLD 1992 SC 

. 207). Therefore without a change of the terms of eligibility for 

. the Health Allowance eveii. the prospective exclusion of the 

respondents from receipt of the benefit shall constitute arbitrary ■

I

i

, and unlawful action.

In the circumstances, we do not find.. any .error or 

defect in the impugned judgments' of the learned Federal Service.

12.

Tribunal dated 05.10.2015,. 11.1.2016' and i8.7;2017.,.
■

<1Consequently, these appeals are dismissed and the entitlement 

of employees of the DGSE, allied institutions/centers, NCRDP 

. and ■ NTD to -. receive the ’ Health . AUbwance . is affirmed.
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* GOVERNMENT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT AND ADMN; DEPARTMENT 

( CABINET WING ) 
No.SOC{EfltAD)9-24/2019

__ ^te^I^shawar the a8“> October . .4 '
. 01' 2BTlie Secretary to OovT. of Khybcr Pakhtunkhwa

z'akai, Ushr, Social Welfare. Special Education &. Women
Department. . im

Mrrvp'TNfi OF PRQVINCIAl;—C,SUBJECT: DECISION OF THE 
P4TED.22JOmig.

Dear Sirl 1 am directed to forward herewitii the following ^
iiiceLlna of Provincial Cabinet held on 22.10.2019 under the c airm 
Chief MinisUT, Khyber Pakhtunkhwa for implcm.cntflUon.

I

i AGENDA ITEM NO. 16 ^ np SPECIALDRAWL OF HEALTH ALLOWANCE BY, THE ^hyBER
NAZEER SHAH VS GOVERNMENT OF AHToert :i|

EDUCATION WP.NO.430/2018 
PAKHTUNKHWA_____ ;_____ ■1
Decision of the Cabinet: (

‘i

Cabinet approved Health Allowance to the devolved employees of 

1 Special Education Institutions at the rate of one mnning baste pay.

Zakat. Ushr, Social WBlfare, Special Education & j 
Women Empovtferment________ ____________ i

i
The . >'

: imnlementino Department:
r

■ 'I
RuTeTuf BuSS; .1985 may kindly be furnished on top pr.ority basis to the 
Cabinet Section, Administration Department.

V

I
■‘i’i

IYour,^«rtlTiTuUy,

'---(TAd-MOfiAMBlAD) 
SECTION OFFICER [CABINET) •:

rNDS*^ DATE EVEIL
Copy to:*

Deputy Secretory (Cabinet) Admin.strau^epSrtn^^^
1,
2.

PA to,T.i

^OFFICER (CABINET)SEi

*

■V'

U
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TOBETHUIPCOP''
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^ 1* # IOf KH VflKtl f AKHTUNKH Wa ip

HqJKKiATIOIH
MMteaaaasa^
5Sf=S^s:a3s.ass.‘!»SSsSiiltf or ono Itiniiiig Me M 4 lhb **^. JE*M
i4ii6iMioii liiitMiiHoiti ttom m ^diito oT M '(iwolifnfi' # «f Wi^

»^«ASK:.t»psa2SS®»®^
AnuiH^ifionl
2

So«Mf leO^ oOttiyljg^

■giKiit?i4o.A.Domi»»it.
Coof I* loMM tar infomMo and iMcotiafyoctaiii to^<• .

li .■>Ilff:?I'^i;-
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RCTTFR rOPY Cf THF PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA 
FINANCE DEPARTMENT

notification

Ap"pTafNT8U%Sed
indaUart, Allowan^^e 'aUh^L^

Khyber Pakhtunkhwa.

The above said allowance will be admissible only to the employees of
of Khyber Pakhtunkhwa devolved under 182.

Special Education Institutions 
Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa 
Finance Department

Fndst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

1. Accountant General, Khyber Pakhtunkhwa Peshawar 
2 Principal Secretary to chief Minister Khyber Pakhtunkhwa. 
s’ Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar
4. Secretary to Social Welfare, Social education & Women Empowerment 

Deptt.
5. Director FMIU Finance Department Khyber Pakhtunkhwa.
6. PS to Minister Finance Khyber Pakhtunkhwa
7. PS to Secretary Finance Department Khyber Pakhtunkhwa
8. PS to Special Secretary Finance department Khyber Pakhtunkhwa
9. PA to Additional Secretary (Regulations) Finance Department
10. Master File

Section Officer
Finance Department (SR-II)

OBfWeewv



Before the Secretary Special Education Social Welfare & Women Empowerment

Department Khvber Pakhtunkhwa Peshawar

Subject- THROUH PROPER CHANNEL APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted.
That I am serving under your kind controi in the Special Education Institution and Teaching 

Providing speciai education/Training to Special Children. It is pertinent mention that after 

Eighteenth constitutional amendment the employees of Directorate General Special - 

Education, of the Federal Govt Department, have been Transferred/Devolved to the - 

Provincial Govt. Special Education and Such Devolved Employees though serving under the 

Same Department of the Govt, Khyber Pakhtunkhwa, are allowed/Granted Health Allow 

Equal to one running Basic Pay w,e,f, 01-01-2012 Which has also been endorsed by the 

Honorable Federal Service Tribunal as well as the Honorable Supreme Court Vide its

Judgments in Civil appeal No 811/2016,also approved by the Provincial Cabinet on 22-10-019 

And also implemented. Since the employees Devolved Institutions and I am performing ti.t 

Same duties in the same institutions. Same Department, having same Job description and

Cause, being teaching/providing special Education/Training to Special children, therefore I 

Could not be treated discriminately more particularly with respect to my colleagues and that

Too under the same administrative control.lt is worth to mention that the employees of

Devolved institutions have been allowed Health Allowance since 01-01-2012.and even after

the payment of arrears the same has been merged in their Basic Pays.

It is therefore requested that I may kindly be allowed/granted Health allowance Equivale v:

To one Running Basic Pay w,e,f, 01-01-2012 on the analogy of the employees of Special Edu:

AInstitutions of Khyber PakhtunKhwa with all back benefits.
i'*'-

Dated

lMhn<3r

)'
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WAiCfttAlfNAMA
BgFORE tl-<E KM SERVICE mBUNAL. PESHAWrAR

fZOZZ.r«;o.

Ir^L hO^ :. j^ppelianj

VERSUS

Respondent^sJ& others...

___  ...^ctaf«tiH3y.3pf)<ymandcwiptuse
Fazal Sf^h Mohfraod Advocate ^reftte Court &. To act.
3fx5 ptesd in im.;above-fr«rjnoo€d-ni3^^^aftd jra wwtmdfiwor coni^i^^ 
said matsa- df sutsmit to artoitnsijpn afy or i^jpute {nat' sha«t arise
touchr«g <*'in any' mannet retaiing ro tfc.said 'inat^ and: pj rec.#!« tnoney -and 
gram *'rece^ djeretofe 'Aid to’ do other, acts and toings which fnay he 
necsssaiy.to he done for the progress and the course, proiecution of d-c 
saxt rnaftor.

I.

- 2

To dfm -'km si^ files SI rMsccssary pieadir^;^ .apptiC3#<5n.S, <«))oct>ons.. 
atfidanats ot otlser docoroeots as straff be defied nec,«ssary ami 
adsnsabte fpr the prosecoRon erf- the S3« rnator at a« its; stages.

i.

2 . To any other Legal Pracdwoner, auihcf*ang h;m to e^etosi? toe
p?>wtsr as codarexS xxn toe undersigried /ySwoGRc, whenever m may 

. OTrat fft to do.sg

AND I hereby .agresr to fat% whatever me AcMpcat:e.«sr his suastitute-shafl do 
m :he ahow mattor. .f also hentoy agre': net to htrfd toe Advocate or m 
■suDsstole reiponsibfe for toe resoSt d toe said ntatter fn conscgiK^e of h» 
absence fewn the Court when toe said -mattor s caSed up tor hcarrg.»further 

■ ficfd3y.agii^'.that :in toe; event to’ the whok? or arty part toe fee to be paicf to
toe AtobcP?'?^»raMh3liT?pa*l he jnal tse enttfed to wttod.r;?w from am? attove 
■nnier: getrmrpdbvme'ts; ■:■ - ..

cugmuL

ACdraoWf:

vX^
Fa2WL Sh#I Wte>HMy^ 
AhiAXATE.

.GousfiO Pakistan.

i
7 il Ky^ A r-r

.CSwrf-:C'.afy.art?afnt 8^»a P3si 3<‘pi)riyfet.y teTz^rFc^navvar Cegf gtd) 88iM341
;CfejaCgMC«3^mijfe %


