o *
16.08.2022 -  Learned cou‘nsel}for- the'ap_pellant present. Mr. Kabirullah:_'
' Khattak, Addltlonal Advocate General for the respondents

present

Reply/comments on behalf of respondents not submltted
Learned Add|t|onal Advocate General seeks time to contact the -

| respondents for submission of reply/comments Adjourned. To
~come up for reply/comments as weII as prehmlna
13.10.2022 before S.B.. |

/ hearing on

'(Mvian Muhammad)
Member (E)



S.No.

© o g o man

I

' proceedmgs E

I orm A

FORM OF ORDER SHEET

. Court of

Case No.-

IO 2(’( /2022 '

Date of order

2

24/06/2022 - -

06“‘ Iuly, 2022

-‘ hearmg to be put there on % %r V2l .Notices be issued to appellant

Order or other proceedmgs with 5|gnature ofjudge

The appeal presented today by Mr. Fazal Shah Mohmad Advocate

may be ‘entered in the Instltutlon Reglster and put up to the Worthy

| REEW—I» TRAR 0

t

Chairman for proper order please

ThlS case is entrusted to Slngle Bench at Peshawar for prellmmary
and his counsel for the date fixed. -

CUATRMAN

Counsel for the appellant'pr_e's,ént.

‘Let p're-admission be issued.to the respondents To
| ‘come up for reply/prellmlmry hearmg on 16 08. 2022‘
before the S.B. '

(Kalim rshad Khan)
Chairman
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BEFORE THE KHYBER PAKHTUNKH\WA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No CZCZZ /2022

41 R T o - T — Appellant
VERSUS
GOVt. aNd OtherS. e remrreccsmsensnreseen s ennnsnanss Respondents
INDEX
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2. Copies of Judgments, Cabinet decision A B C& | 4-29
Notification ' D

3. Copy of departmental appeal E 30

4. Vakalat Nama 31

r.

Dated:-20-06-2022 Mt
| Through \)\S\éy

Fazal Shah Mohmand

Advocate,

Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Fiat 3/B Khyber Bazar Peshawar Cell# 0301 8804841

Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

Advocate
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~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No %Z /2022

Mst. Lubna, Vocational Teacher (BPS-09), Govt. School for Deaf

Children and Govt. Center for MR & PHC, Swabi. Khvber Pazatulhuen
........................ Appellanticc T+ ibuna

Bzry o

22022

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

VERSUS

LT

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
\WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

Filedto-da@n acceptance of this appeal, respondents may kindly be

directed to grant/allow the appellant Health Allowance at the

Regisiratigte of one running basic pay with effect from the date of
WM A\6|>>>  appointment with all back benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Vocational Teacher
(BPS-09) on 12-02-2020 and is serving in the Special
Education Institution and teaching/providing special
education/training to special children and since appointment
she has performed her duties with honesty and full devotion
with spotless service career.



b

2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D). |

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of her appointment, vide departmental appeal which
has not been responded so far despite the lapse of the
statutory period of ninety days. (Copy of departmental
appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay with effect from the date of his appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
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judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and she is subjected to monetary loss

illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
Dated:-20-06-2022 ppellant

Through

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. 5 }‘,S

ADVOCATE

AFFIDAVIT

I, Mst. Lubna, Vocational Teacher (BPS-09), Govt. School for Deaf
Children and Govt. Center for MR & PHC, Swabi, do hereby
solemnly affirm and declare on oath that the contents of this
Appeal are true and correct to the best of my knowledge and
belief and nothing has been concealed Hfrcm this honorable

Tribunal.
PONENT
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In (hc I ulc:.ll bcxvu.c Trxbun.ll Isl'xm.ll).)d

‘ ‘/\p]n, 1s Nu, (:S i 575, 757 o 7‘)"1.' 8‘)4 o ‘)l.\ 9|8 A 91‘) to ‘ >
- ")ﬂl'i 998 1 0'045 T108 0 1179, 1224 10 124.3. 1265 o 1325, 2327 v

102350, 235210 236882868:A,°2369 (o 2443, 2446 (0'2484 & .-
f "487 10 "50:, 2305 to 2520(R)C512016 wuh M.Ps.

4
.

) \ll\l‘.ll l.nlm .m(l others

VL‘I \ux

"Sccrc('u; . ("l)n(.ll Admmxalr.ul-on & Duwlo uu,n( Dnnsmn.
Sccx cl.uv l-m:uuc Division and ACPR lsl.tm.xl).ld

‘ i D.xlc oflnstllulnon : 04.04.2016. cle. .-
,' T . Date ot'hcarmg -1 17.07.2017
: : Datc of Jud;,mcnt 18. 07 2017

B(‘,:Ii'brc:-» o -'Sycd R.lfquc Huamm Shah, and-
S '.Sycd Muhammad H'mnd Mcmbcrs.

1 Present:
C rappx.llanls. .

‘Mr. Mulmmmad Anwar Mu:,hnl Advocatc fo:“ the .

S et USyed /nl-c-Ilusmm Kumn.' Assistant Al mcy

I ,Gc.ncr’nl Tor the rc:.pmxdcnls with M/s Arshad Al jum,

C T Assistant, Dircctor, CA & DD, Naveed Akhtcr. Scgtion . .

I, L 7 - . Officér; Finance Division;” Azhar Nadecem A van;. v

e Assistant -Acconts” Officer and . Muh.unm.ad “Ja bnr, '

. l e b«.mnr /\mhlor AC:['»R asDiRs: 7 L B
i

I'UDC‘MI'NI

LT svm) RAFIQUE HUSSAIN SHAM, MEMBER:- With (hu. Jn:d,,';noxxx,;-:.;' B
' we ahall decide the' abovc mlcd appcals. “The.fucts yvmg rm. 0 lhc present: fi |- ;

f cef
appcals are thnt llu. anc Mxmstcr of Pakistan’ approvcd paymcn( of H Ith b

ee vt o

Allow:mcc to thc msutuuons provxdmg Health Scrvxces in I.hc year 012',.:‘ 1
. and thc I‘mancc wasnon 1:~.sucd nonﬁcauon No 2(!3)R-2I201 1-777 utcd g
S 06 02 2012 for grant of . I-lcalth Allo\vancc, cqual to onc,basxc pn ~of

‘ runnmg salnry’to Ahe health - pcrsonncl in the cmploymcnl of l‘c cral
I
Govu'mncm in BPS Schcmc. w.x..l' 01.01 2012 m nddmon (o lhc c.m lms

“pay. :md ‘Illow'mcu- in. l3l’S '-chcnu.. Ilc.xllh .\llmvmcu had been p:ud to.(h

- . comcmporancs of the- 1ppcllama in olhcr Government. Hosp lals mclu )
I"lMS Federal, Gnv( l‘ul) clum.. C‘DA ICT, P.nknsl.m R.ulw.wa .md F L(' r .‘

J |

Govcmmcnl Scrvncu Ilospnlal I«l.lmnb'\(l cte. bul it.was d :-conlmuul t.‘»

: . T s

T : S . the pr-..scnl appcll.lms vide impugned ordcrs dalcd 08.08. 2014 21 03.2 Ol X

o e ; . - ».' l‘] l"u“.r.r:': Hel ?' L :»’v: -
""'t'-"*-‘

LN
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SE “d.  In the lig_jll of the

5

2 565 STMRICS2016, e, with M.1%,
. - N &

and 25.-()3.-;‘(7_](6_'._. The. Scerctary, C.'lpil;'lf '/.\E'ﬂll'ﬂish'ifi;.-"!l & ‘Dcvclnpr'nclll .
Division (CALIND) vide feuiy daicd 06.08.2012 alinec \
o 24 personng nl‘-Dixi:cl‘m;ul;"'ch'cr.'ul of Special Bdue  -gn (LGSE) -
the /\Glf!ﬁ. lslninnbad:smrlcd‘ Paying e snjrl'AliQ\\::lncé .

with elfee o 0o 2002, e o diseriminative gelic.

« Pleal th Allowanee

1ol Neeretury

CALDD ihe cmployces ol DGSE slarted agitating the matter with him svho

ol 16 inslik_ulimls ol DG and allicd cducntion centkes, cle.

 vide letter dated 13.03.2013 alloweed Healt Allowance to all (he cmployces

in view.of

‘hese personne} -

functions and the scrvices being rendered by them in prhvitlingll-lcallh_

and the AGPR accordingly started p:iyiug the said

allowanee 1o them, The
'AGP-R vide letter dated 08.08.2014 infurmed (he Dircctor chlcrnl;' DGSE.
“that Finance Division had.not provided budget allacation for the year 2014.

2015 for (he said Allownn;c;. henee, the payment of s$aid Allowance be

kloppcd by submitting the computer changes throtgh cohcerncd DDOs,

but the CA&_DD parked the budget and later on nliopa(cd the s

ame to some

-Scrvices 1o the disabled and speciad children wil eflect from 01.01.20]2 ’

R

- Subscquently the Finance Division allocated '.bud:_;c( for the said Allowance - T

other organization, Being apgrieved Ql':«ld]‘)p:lgd-‘of the said Allmfvn_ucc vide .-
letter. dated 05.08.2014. the  affecied employces  [iled Writ  Petitiop
No.378472014, 3358/‘20!-! and 40077201 4 which were disj)uscci o' by the. -

l-lq.n'h_lc Islamabad Fiph Court, lsl:unub:ld vide order dated 17.09.2015
- the following manner: - i ' :

XXX ' © XXX

above, the instan: petition

alongwith, the. connecled petitions are converted

representations decmed (o e Pending before the learned
. Seerctary CADD: The learned. Scercrary

" afford “an opportunity of hcaring 1o

inter-alia, take into, Considcration:

#) e affidawit dated ."!6__.'3.20!5 filed by the See
|‘occddings belore this

Finange, during the s

" . : ’» . L - ; . ’

b) the fhelthad jn seme cases the Health Allow anice,
was paid to the employees by ihe AGPR

ie tise approveal given-hy thé Ca no;

) The fequest  mide by and un

- hazdship:; and

d) The fact: that the pelitioners are craployees of
e 2em i Tiapos .y oyl il il
£ AR LTI TY different .,d\.p.:r:nu.lnl.-. and edtlies | ander

AT

behall off ‘the,
*. Petitioners that in the circumstances recovery of
‘the Health . Allowance would . cause immense

TES

CADD-
an  authorized

representative af “the betitioncrs -and, thercafler pass g -

" -speuking order, If is Expected that the Sccretary shall,

i
retary
1

prir

XXX
inlo

shall

i
urt; .

suant

1
¢

ihcj

-

e

P e DL
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o ,‘6".', 3 -s:.,s:..573(1()(;5/20:(.,cm.wiu._m'u;

administrative wnuol of CADD and, therefore, the -
or cligibility shall be wken imo

“entitlement
of status of cinch

consideration  in the  light
department or entity separately.

s. - In order to nicet the ends of Jushu,. it 'would be
“appropriate that. recovery of the Health Allowance alrcady
paid 10 the cmployces is recovered after a speaking order luis
C beea passed by, the learned Sccrclary It is cxpected that the
o _Scurcl’lr) CADD shall pass a speaking order prcfcrablv within .

- © 90-days.”
NXN ’ © . UNNX o © - NNX
o The bu.u.lm) CALDIL alier puu-.m,_- Ilu, u.um' uml alTording lln' o
J~' o “opporiugity “af lu..umg to llu. .lullmnn.d lcprcscnlnuvcs of - llu. "
h i pcmloncr:. (now appeliants) . ou 14.03.2016 passed the order dn(ul -
, 121.03.2016 and . declaccd the CA&DD's lciter dated 13.03.2016 - E
. o allowmg Health Allow.mu. Ao the D(Jbl t.mpluyw:, unlawful, .nb.un'.l :
~ the'rules, void ab initio and dirceted the- AGPR to xccovcx the said ° 0
. !
) ‘ Allowancc from their salancs in’ casy msmllmcnls. ' . ;
e T L2 S lhxs backdrop, thc appcll-uﬂs filed lhc mslnnl .lppc:\h wllh : %
lhc followmg prayer: - -.».' : , , : #
. “It is, lhcrcfon.. most respectfully: pr'lycd thal llu. - ‘l:
- l‘appcllam being: cntitled to Hecalth - Allowance being | 0 -, i
) covered under category of Health Personnel,  the said RV
“prder -dated? 21.03.2016 by respondent No.l may [ o R
. ‘lhuclors.. be set aside and it be declared that the action } - " Py
S ‘ e y of respondent No.l in withdrawing the suid allovienge’ "_‘I!_-
' : o v .o and rccovery thereof from the- salarics_of appcllants, is|. .
‘ © malafide, illegal;. violative of principles of locus| . i
. pocnilentiac, unfair, unjust, unreasonable, nrbxlnr)' SN , '
Tancilul and.capricious. and that arc cntitled (o regcelve) 3 I Bt
' the same, . from the d.\h. it has- been wxlhdr-\wn amd| L[
sloppcd lrom p.lymcnl - R R J J;.:
- ] - I
3 The lc.xmc.d ‘counsel lor the appcllants a-'gucd tha lhc'-"'i :
. _appellants bcmg lcdcr'\l govcmmunt Scrvanls undcr Amclc 24 ;
" Constitution of the lslamlc chubhc of Pal\mnn, 1973 and covcred 4 !
Scction 2 (b) of wal Scrvams Act, 1973 ‘were entitled - to all pay.a "
o allowanccs pru-crxbud by l'u.lu.ll GO\'Lrnmul\ for its unpluyu..s Tt . l
L o "~ 7 stated that - -finanicial dlrccuvq contained: in Ministry ol‘l Finunce f
- No 2(13)R-2/2011 dntcd 06.02. 201" w.\s unamblguouls nnd gleay S I RS
. llpuhh.d ndnu\sdnllly of Health- Allowance 10 .\ll health- pu‘son
. o cmplovmcm of’ Federal Guvunnu.nl in 3PS .Su.lu..m. but 'd-.:.\pllc the
‘ nnlllu..umn al the I m.mu. Dmsmn. the appellanis wuc{dcprwud
T N ; , !'14'5 T\Q _. ".” - A l
. . . B P - A A WA -:.. . .
P
A o ,!z'-;’efall.::f\- e |'-u\.l .
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4SS 10 STICS 2006, ete. with IQQP.‘.

. said benefits, In suppont of hn \'c.rsmn. the learmed cu.umt.l‘ for ~ihc

appcﬂnms referre d o the uuh..:m.nl.. Or FST dated 03.10.2015. 1] 0l. "0!6
18.05.2016 any 14, 12.2010 j).l\\cd in Appunl No. 224(1{)(25/"'201 3, 867 ln

&7’.(R)C$(201.’. 70 a0 II.\7 1189 1o 1251(R)CSM015 & 331

T HOS(R)CS/2016 and praved for the same relief. The lcnrncd c.omm.l

vchcmcnlly nrgucd that the Fespondent-Finance Division was blmvmg,, hot -

-and cold in (he same by citth s, on the ane haad, it h.xd aduul(c.d the clmm ol‘

the Wpeliznis in paa 5 o EHTCT pasawise Coiltnents s filed inohe H::::'blc' i

_ Islamabad ngh Court, lslnmnb'\d while, on {hc other I, they du.hucd _
the same claim vide uukr ;i llul 2| LU3.2016. e conu.nglcd that -the bcm.l‘l ’

- once granted .'md acted upoy h.ld ch.llcd i vested right wlm.h couid not be -+

' withdrawn mla(crall\', in \mlnuon of pnncnplc of natural msucv.. The

Adearned counsel lor the .-ppwll.m( l.nlly argued that unpugm.d orders - werg
void ab- mmo. coram- nnn-uuhcc and’ having no -..mculy of law 'im,n

: wuhdm\\'.nl / \lnpp.ll,c. of :s.-huy 'lmmmlul o punishiment which could not

be awwarded without. .|dnp|m,- the duc pracess of [, Pravided undep lllc

Guvémméul Servants (i, ey il L)n-.uphm.) Ruics, 1973, i ':\ E

a0 _ 'lhc appc'ﬂ\ were rc.smcd by the rcspondu)ts. 1L, wag stat

lhnt lhc said :nllowamc W NS x.ut .ldmmuhh. to the appellants as (hcy dld agt.
“fall un(lrr the 'lc.xmmn o!' hul.h poisonnel beeause health pcr\onncl mica t
‘a pcrson who hicld a posl in .mv nstitute or organization dchvcnng servi
" in the health sector and mcludcd in Sv.hcdulc-l It was further submulcd tha
thc Hecalth Allownncc was :dlowcd provxsxonauv to, the nppc“nul by Uu.l
./\GPI\ on the -basis of- CADD Division's lettcr dalcd- 06.08. 20]2 but’
. Subsequently (hat Division -u.nl a rcfcrcncc to the Finance vaxsnon (o scck|
'us concurrence for admxcsnbxhl) of Health Allowance which rcgrcucd the| -
Samc on 14,03.2013 on-the ground that they were involved in the proccss
of cducation, training and n.hnlnlu tion of disabled <hildren audl pecsons
with' disabilitics and, hc.ncu, \.nuld nol be dccl.nrcd ns hcnl(h purcoxmcl to|.
become entitled for the said .nlluw.mcc. The CADD on 13.03.2013 in its
communication (o AGPR s.omcvvd sanction of the Healih Auow.mcc to:
DGSE cmployccs without curc’.xrrcncc. ol the Finance Divisicn ‘md* thc
AGPR - made provmonnl vinen; 0 thc appcllnnts. which *\vas
_sul.:‘scqucnlly clnscominucd .nlu.r vcrllnu.mnn ol” umucnn.nt m <
'pxcyfcm the misuse of this allowance by non-catiticd persoanel

submitted by rcsbondcn Nn 2 th.u health .|l|ow:mcc Was g,r:mlcd
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N ‘ . o ?, L5 . 565 (n,57J(~K)CSI?.016. elc. with M.!’s.

- .nppm\‘.nl ol the It mm Ministcr, lhmugh it summary, spu:mcally moved for :

¢. Pakistan Institutc of MLdlC.ll

X ‘f. , lhru. Federal Government Hospxluls i
) O L - Seicnces, 15 G Pol)uluuc and National lastitute ol'l{cll.\bm(ulmn Medicine.

JThe Ducclor.llc (nuu.rn! ol Spccml Eduu.umn & Social Welfure, hcmg an

cducational bod). (k..lll with. the. process of cducauon lraining and - :

n.hnbzlu.mon of disablgd chxldrcn and persons wiih d:squhuos, which was
carricd oul by a muiti- 1rof'cs~.xonnl tcam mcludmg leachers, pxofcssmmh

doulo:.s. admins strators, ministerial and supportive / ancillary staff did st

: fall w:lhm lhc ambit of health’ oxgamznuon and could not be declarcd as
allowance. T respondent No.3 je, L .T:Z»_

——h

A Tt s

hcullh pt.rsmmcl‘ lu et the said.
_AGPR in its parawnsc comments subnuucd that the xdcnlncal .cascs litled Dr,

Farkh F.. Lodhx etc.’ vs Sccrclary Finance were stjl] pcnduu, bLfDl‘C the

Hon ble SL\prcmc Court of Pakxsl:m '
N T Wc_ hcm’d the lcamtﬁd counscl for the partic; and pcruséd the

record.

- .

.

- 6. '4 B Hu. Iu..mh .uHmv.mcc (.qu.ll to onc Imsnc pay o[’runniﬁg salary

S .  was. granted to. (he hc.ll(h pt.rwnm.l in he employment of Federul
_Govc.rmnqnl. in BrS Scheme,: wuh elieet from 01.01 2012, It w.m made ™

AT e,

ddmissiblc io'non-ch.nc-ﬂ cadres. In reply- (o o qQuery raised b)‘"AG,P{( vide | . - I

letter - No. T™M/1s- 64’CSHP/HJ’5/20H -12/186, datcd |32, 03.2012, thc - SRR S

T chulauons ng of the Finanec Duvnsmn vudu U.0. No.F. 2( 13)1(-2/20]2- ) s
oo 172 d_'.:ucd 27.03.2012 fumished 'dcllinilion of thc, health personnel by shluu_,

" that *health pcrso:)ncl'-.xxxéale a pcrsons who held a Post in. any institute or .

.

Lk T O

' -orgam'zation dclivcring scrvices 'i,n the hwllh Scelor “and - included in
‘ Schcdulc-l but did not include. person who was on deputation lo the
- . F cdcral Govcmmcnl from. any Provmcc or-other aulhonty and who was on

contract, or on work ch‘lrgcd basxs or who was paid from contmgcncncs.

The appul!ants are ncither dcpu(auomsls lrom any l’rovnncc or othcr

- authority nor have been cngaged on conlncl or on work’ chargcd bns:s.
Thcy arc also not being p:ud from « conunguncws. On the contr: acy, lhcy are
c:vnl servaatls under sectjon, 2 (b) ol ‘the Civil bcrv.mls Act, 1973 und uu:
dchvcring scrvices to ‘the disgbled chxldrcn / persons. The bencficiarics l .

' nppcﬂnnls comprised of Academic nnd Adnumslmhvc Cadrcs. Accordmg
to the defi inition fumlshcd by lhc rmancc wasxon vide their u.o. nlc.d,
127.03. 2012 the appeliants. are c.nullcd 10 health allow.uu.c. In. Puras-6 & 70
under Facts of parawisc Comments filed before thc Hon'blc Islnngglbadd-hgh A

R AREATY OV r . : R
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: “..-; een.

", _Organization to AGPR for stoppage of HPA 1o non-cntiu_cd'cﬁaployccs and -

- Nb.4007.'2014 it was calcrorlcnlly admuu.d (lm( in April, 2014 Mmmry of
] C.-’\DD again submitted Nl'i / DO» cnu(mmng a provision ol Rs.100 uullmn

Costael, s Dt allowed 1y .uppmh.nlc and u.pruh.m. No logical rcpl)' has .

" the light of the Judgmcm of Hon'ble Supreme Court of Pa“ls(an r«.portcd in”

: légally Sllslainnblb and liablc to be set .nsldc o

. 7.' ’ We \vnuld like to make ; an cmphasis on lhc judgments oflthc "
' I'nbunal in Appcals N "24(R)CS/’0 lS and 381 to 405(R)CS/"016 dnlcd :

’ : t \.' -1
acmran G-8i2. ST -
. ~re '\
v 6 S65i0 snm)cs/zox( ete. with Ml's.

1

Court, Islamabad on b’ch.nll’ of Su.rc.('lry Finance Dlvusmn in Writ Petition

85 HPA “for DGSE for fimancial year "Ol'l IS hmw.w.r DEA u.lu..ul to
endorse the N[S !/ BOs and ron...n.ny deducted i amount ol‘ Rs 92.542 .-
million of HPA, lcavm" Rs.7.458 million for thc pcmiom.n (now
:\ppcllnnt..) i.c. 24 cmplo)'u-.. who bclongcd to medical prot‘cssxon and came .
.undcr the cntcna of cnutlcmcnl of HPA, as. p-.r DFA (&,ADD) _ )
_undcrslandmg .D:0.7 letter dated  09.05.2014 was issucd by FA's

n was duty of AGPR o take acllon on’ the said lcucr and " decide
cnmlcmcnl It was praycd that the pclluon Wils_an .ndmmmrnuv«. issuc wuh -
CADD & PGS, therelore, (Iu. Fi m.mu. Division be c.\«.lu(lul from the list

of respondents.” Now- the hn:mm. vanum h.n come up with ;hl‘fcrcm

RERos

e
-

been submm«.d by the n,.s,)ondml\ lfor d\.pnvm!, the appcllants of their - T

VA

lc;_:mmah. rights, A lacge numbey uf cmployces of the F cdu‘.ll (..ovc.mmcnl S

..‘-

éimil'irl)' p"laccd. arc gct(mL.. the said ,ldV'm(ngc. Why. then, the appullnul%

B
N

bc.. (lcpnvcd is not clear from. what. has been written in the commum bul‘ow o )
“the -Hon'ble Islamabad llu_.h (.om( Islamabad and the Federal Scrvice T o

s

Tribunal-.-ﬂ'his seems to be discriminmory treatment ‘oﬂ'cnding Arlicle 4 & - _
25 of the Constitution of Islamic chubhc of Pakistan, 1973, Further, the " ., ;
appellants have bccn dxrcc.tcd bv JFespondent No.| o refund the paid | '
amount’ which is ngamsl the principlc of locus pocmtcmmc because the

Hon'ble Suprcmc Court of Pnkxslan has consxstcnlly held that the bcmﬁl

oncc grantcd and acted | upon crcalcd a vested -riglht. wluch could not’ be -
wuhdrawn umhlcnlly, in \'lolnlxon oF n‘uural Juslu.c. Itis an csmbhshcd '

law that benefits reccived hy a c:wl servanl, _even under urmncous urdc..r
passcd by the compclcn( aulhority wulmu( :my Laule on “the pun of uvnl
servant could not be r\.cuvcacd ‘cven il - lhc benelicial  order \v.ls .
subsequenily \\uhdm\\n or rectific ol We are fortified 1o take this vn.\\' in

PLD 1992 sC 207. chcc. 1o this s\:cm, the impugnicd orders are 'not
=
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0 , ' :-bS W STHRHUS/2UL 6, cre. with NP
/ . .

05.10.2015 and 4. 12.201{) wherein- the " controversy relating to Health. £l
Allowance has .:lu.sdv bueen resolved: \\'lu.n confxunu.d wuh the said lact, o ].l

the respondents have failed 1o dcn‘_v the 'lact. ‘As such, lhc_ucuon of thc

L respondents :ipp'curs to be inconsistent in the light ol the alorementioned

! Judgments on account ol Al lCl" 25 of the Conpstitution which guaramccs o
-.qu.ll rights il equal plotcmun 6f law for cvu‘y cmzcn. To msurc :
unlfommy ‘rule of "consistency n;ual ‘be applicd while considering the case
.-l the nppetlion, Ninee the Thwithile Apes Court vide il'. imlrn'lul'l in the . :
case reporied as 1996 SCMR lle s alrcu(ly Tweld that “rule. ol E,ood ot
. l,ov;.rn.mu dun.nmLs thai the bu:-..ﬁ-s ul’ the said decision be n.xu.ndbgl to ‘
other ¢ivil servants also, who m.ly nut’ ‘be p.u'm.; lo the litigation, mslc.nd of’ . ' '
compclhng them to approach the 'lnbpn.xl or any 'other legal forum. Hcpcc' E R
v the claim of the appcllants is rcquxrcd to bc dccxdcd onthe same analogy / A hoa
) ‘principle as framed i m the cascs of Dr. F arrukh Fiaz Lodhx and others by thc A I | Y
i Tnbunal vxdc nsjudgmcnt dmcd 05 l() 2015 11.01.2016 and 14.12. 201p SRR ,}‘-;
" \ - R %
: . s$. -~ . F oregoing, m vicw and lollowmg the rule of cons:stcncy. thc 5 T a .":‘-3
- impugned orders d.uul "l 03.2016 .uul 25.03.2016 arc sct aside mth ; el ﬁ: T
., oAl e
_ dm.cuon ‘1o thc rv..spondcnls lo continue ‘the Healtli Allowhrice .xln.ndy ' RN v Al
. wp b
. - [.l-lllll.d W the appellunts sinee 2012, amd o refund all dc.dm.uon made in “ ) RRRTEY { 1
: o ’ uumph.mu. \\ulx the fmpugodd uuh.'l's \vnhm n pl.rlml ol utie nmnlh lrum
the date the u-p\ ul'this Jmlruwm is recaivend in their oftice, Since the main | -~ ’ :
’ : , appeals h.n'c been .u:c-.pu.d ivlisc. l’uuuuns we ;:l.-o accepled. . . !
- : . 4o [ e
.f'. . : v, S Jmll;nn.'m lu .xppl\' all thetitled .lppx..ll\ mutatis mutandis. !’ Sl ) I' i
. 10. There shnll be no order ns to cosls. l. ‘., N
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. Suprsme Court of """“ﬁv{uhammud Anf Ct\-

i

: 'On’um

he duden
sc«,uoa-f'-n.mwu'a' ms 1335,22070380,2
g w.zu:a.m.amam 434:2484, m-nma

‘Federatiost of Pak!stan throug’h Scuetary Capltal Admmnstratmn

and Development. vaxsmn, -
Tslamahad. etc (AN
. ! N .
- . wm.svs
Nusrat Tehir etcr )
Mira) Qui etc.
‘Ejaz Ahmed and others
Firdous Begum-etc. .
Robiria Qureshi etc. . ~
Muhammad Arshad ete. * -
- Shahbaz Akhtar Khalid ete..
Muhamme.d Tona) 'tmm gtc i
Mt’ﬁgﬁ‘ﬁhmed e, .
Taimoor Imran Ali.Khan etc. '
Mfuhemmad Jabbar Khan etc,”
Shahxd Iqbal et :
Muhammad Anwar ate,
‘Nalieed Kavesr etc.
Iqbal ur Rashid etc:
Ghulam. Mustafa ete.
Mu.lcmar Ahmed etc, = .. ..
e T & Nacema-Bushra Malzk ete,
, ’ Meena Asadketc..
' . ‘Muhammad Ghulam Durrani- éte. )
Muhammad Mubdhtsig ete.

Muhammad Qayyum ete.
TED Qari Mulidminad Almas ete,

bR l.

c e

!

‘Ruibiria Mahmoaod-Awan ete.
Muhammad Khusha.l Khan ctc

Mussarat Bibi-etc.

S
’&- Riaz Ald:t.a.z: ete. :
- Gyed Zameer Htuder thvx etc.
* Court Assaciate Liagat. Ali'été. ~

ls!
slamsbad... * Wasepm Huasain cbc

Khaltd Pervez etc:"
mxhammad»Nazir Kiyani ctc. X
- "Abdul Majee y
meaﬁmxad; ﬁsﬁmf ete.

. . -‘e:' }

C s

MR J‘UBTIGL IVHAN SAQIB NISA:R 1’-1CJ
" MR. JUSTICE. UM’AR ATA BANDIAL

l- Jlud/la710‘-1.“4.201005-)0 2015'f. the l‘adar"l Barvice Trihunal,’
08565 th 873,767 - 7‘3,!91 910, 910-&,919 4943958~ 1008, 1005-A, 1000«

04,2368

370,337242443,2496-

Ap1§olla:1L(a)
(in all caacs)

(in ©. A.1631/2017)

. (In C.A.1632/17)

/ {in C.A:1633/2Q17)%.
“fin C:A.1634/2017) ~

(in C.A.1635/17)

‘(in. C.A.1636/2017) -
(i C.AI1637/2017) ¢
+fin C.A,1638/2017)

" {ih C/A1639/2017)

(in C.A.1640/2017)

(I CALL641/1T) .
“(in C.A.1642/2017)

. {in'C.A.1643/2017)
(it

C.A.1644/17)
fin C.A.1645/2017),
(inC.A.1646/2017} -

(i CANBST /17

{in C.A. m«m/zm 7).
{in C:A.1649/2017)

. {in/C.A. 1630/ 17)

(in C.A.1651/2017)
(in C.A.1652/2017)

. {in C.A.1653/17)

(in C.A.1654/2017)
(in C.A.1655/2017)
{in C.A.1686/17)

- ik C.AL1657/201T)
: ,(mCA.1658/2017)

(mC‘A1659'1 T}

0 in G:A1660/2017)
- (in C.A.1661/2017)

{in'C.A.1662/17) -

" {in C.A, 1663/2017) -

{in C.A.1664/2017)

’ . (m C A 1665/ 17y

uuls,as‘l BIREI] 13, ﬂun)ca/ 15
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Mumtaz Hussain cte. (mcmisas/"oav) e ;- L
. .Manzoor Ahmed etc. _ - (mCA,lGﬁ?/QOJ‘T) et col A
mohsin Tanvir ete. 7~ ‘ (in C.AIYEBBY1T). . . i .- I S ,‘ : '
. Jabbar Hussain etet . ‘ T (mCA.1669/2017) SR . ; . ! S
Syed Manzar Hussain Gardezi; etc. {in C.AL670/2017) - L. 0 . '] Ll ]
Muhammad Saleem Kunber ete.  {in&.A671717). AT , ’ _ ! . :
Abid Hussainete. . . *{in C.A~1672/2617)"§' . . g AR
Nawabzada . etc. {ih GiA1673/2007) e T P o
. Muhamrnad Az.eem-!(’.hanetc (mG}\ 16FAJATY: e - L ’ . oo o
Attauliah etc, . (in C:A.1675/2017) o . - T .. i
. Syed Nazir H\xssam Shah etc. in C:A.1676/2017)'- . . o 5 o
Muhammad Amir ete. (i C.A1677717) . .. o . Co e
.+ Mrs. Mehmood l‘arzana (in CA. 1678/2013) : o + S
. Muhammad Anwar ur-Rahman ete. (in C:A/1679/2017)". s SRS P
Rufi ete. T . R (ln Cvf\r1580/17) e . : . A S L
* Mumtaz Khan cte. - {in C.A16817201T) L BN RV A '
* Mrs. Rehana Ghaffar ete., (in-C.A.1682/2017)." o SR N
Avad Khan etc. (in C.A,1688/17) T oy A
" .. Shazia Bibi etc. o (in C.A. 1684/2Q17) T o o .
lmran etc. . (in C;A.1685/2017). e 4 - T
Zahid Mehmood etc. . Gin C.A.1686/17) - - : Lot e . .
Zafeer Ahmed ete. +.(in C:A.168772017) - : . g L.
Arslan Iqbal etc. (m C.A1688/2017) | . , - ’ ! -
Mrs. Syeda Khatoon etce. . . {in C.A:168817). e T T C - .
Miss Zubaida Khatoon etc, - (inCA«1690/2017I I SAIP T RV SR
Mrs, Farida Refi ete. (in C.A: *xﬁguaon) RN : R
Badar Munir Badar erc. . fnC. A.L692/-47) P ’ .
Azhar Mehmood etc. - - (ne.hn. 1693{2017) X X . . N
. Muhammad Daud etc. (in CiA. 1694/2017) - - LT
‘Ghafiq cte. - ({in C.A. 1695/17) . A DU
- Juavaid Rauf ete. {in C.A:1686/2 017) - — S
" .Ch. Amjad All etc: - (in CA:IHONN, zﬁ; e e
. .. Liagat Ali ete. ‘(in C,A. 1688£07), "7 5 ' ) A &
" Akhtarete. . . (in C.A,1609/2017) " " L. . R
. ShaukatJaneté, (inCA.l?OO/QOlT)‘ e
_ Abdul Karim etc. oo (m C.A.1TOL/1T) R s -
Mubarik Ali:Satthéto. ;. i, . -HEC.ASTOR/2017) . N
"* Mrs. Safia Kalboro cte. ., * ** 7 fn-C1708] T l t
__Mra. Sahleha Nasreen &t&: “@n'C. A.1704}17)_. _ RY I oo oL
* Miss Shazia Nazir etc, (inC.A. 1705/2017).. L foo :
Abdul Rashid Shah etc! (i0°C.A.1706/2017) T i
Mumtaz Gill efe. - . “imcAdrorylny. T LT T P
Muhammad Farhan etc.. \. “(in C.A.170 /3017) R o K )
Aliudin ete. , : (in C.A.1709/2017). oo . ;
. m. Sohai! Khan ete. . - {in-C.AX710717):. . - KOO A o
L Syeda Sadaf Ali ete., | -3, (in C. A.l'f‘l.l/ﬁpl‘i' e e e i :
‘ M‘TESTED M. ANWar etc. | I {in-C:A.1T12 /2017, e L I
o , .. Miss Shahida, Parveqn ctc‘." 4 * - {in C.AZITY -&M‘I . VR O S
gHa Mrs., Shamim Abid etc. .. , .1+ {in C.AL7I4/2 17’ St ; -
o atpoctate Mrs. Rahat Sultana ete. - . tinC. A.l'i":}S[QDEVJ . e A !
p :n‘: coutt ot PaKisRl Maqsood ete. L (mCA.lﬂlﬁ/I?) L i
gt mmn! ‘Mrs. Sumira Yasmtcn b (m C.AL 171”7[20175,-,- . -
Shahid M. Khamaty. | i szé}zemu
. Miss Shazia Bibl ete.. - in C.A: 1749137
P Mra, Rulch-e-Afzal ctc. (i CA&AF2072017)
R M. Amir ete. .’ u“ (inCA.lWL;QOW)' ,
e Mrs. Sumera A2iZ ctc E © in C.A.1722/17) *
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_Couft.

Asif Ali and others: .

" “5::‘Muh'ammgud Bukhsh others _ .

M. Qamar Zahra gtc.
;- aShabbirNawaz ete:

", Zulfiqar Ahmed othera:; P
Mrs. Raghda Jabéen etci” ¥
m: etC. -

Mrs. N,aéma'i{h'a'n

s . MES Mali-c-IVaz Israr &
Zuhaida Khanum ¢tc.

| ASif R (i C.A.1728/2017) -
. ;Waj‘id‘ RBashir ete. 5, B
Mra. Saming Zafar-eter, -

. (m C.A. 17242017} - '
o - in CA1725/17) -
(in. C.A.1726/2017)

in C.A.1727/2017) .

{in C.A 1728/17)

oo (in C.A.1726/2017)

. (in.CA.l,.,'laO/QOlﬂ

£ (i C.A.1731/17]

i CiA.1732/20171

“vitfin C.A.1733 2017\
(w0 C.A.1734 nn

PN
. '

=

othérs -

Mra, Zahida Naheed &tc. T i G-, 1735/2017)

Miss Lala Rukh Qurehi ete.
Mrs. R@heela,Ambmcn‘,.gtc.. o
_Mrg. Shams un Nisa and others
Msg, Farzana Maspod €iG:.

- Mrs. Kaneez Rubab; etc.

Ms. Rahcela Haider-dnd:

- Mrs, Asia Bashid ete.

o

' . Inayat Ulial etc.

‘M'uhg‘mmad 1dreés Qamar ,céc. ot
Syed Arif Hiissain Shah éte

‘Parveen Aknhtar-etc. -

. Muh‘ammad"?dusa!‘. et -

- Masreen Anjum Aya 6tc.
‘Muhammad Ishaq etes | -
Azhar Mahniood: €te. . ..

. Abdul Ghafoor ete:.
shammad Sayyad

“. Muhammad SaleemKhan otc..

GuiShadete.
Josheph Rafig etc. - o

- Gyeda S’a’délf;.}xli'}etﬁ-. 4

- Mrs, Mehnaz Ajimel ete. - :

- Javed Iqbsl efc.
‘MrB.

uhammad Afmalete:

| |quider Husgai' eté. -

.+ ~Tahir Mehmood cte.

(ESTED, Al Baperes,

Pervaiz Nadeen €tc.
c-psif ‘(gunas’- ete,

Wy

¢lalo

.\

s ames’ Mpshid-ete,
M

o Coyit,ol,fl’,.i!‘
Islainabad. A

- ghoukat Mashid-cte:

\ yagmin T

TS Tayyaba Qaisezete. . -
e Mis, Naureen -I:qbai'.md’.-ot,h'c_rs. .
© o Mrs: Sﬁahbgna»xnuss;t'qw; N
e .'Tahl_x:aYatsm’eed Ayai.etes -
- Taugeer-Ahmad and dthers

t;ﬁte- . f.
izwansa S‘ha,:hid zt&._ ‘

Muhammed Younas etc.
nmad-Aslam ete.
ahira-eio:

S M\:._\ha.mmadﬁ.élamj‘letc.
i, Mys: Rubind Anjum etc.. -
Sy T ;

T (in C.A1T362017)
fin C.A1T37/17) " -
(in.c.A.l'rsa/Qoml-
. tn C.A.1739/2017)
- (ih C.A.1740/17) .
-{in C.A,1741 /2017)
.}~(in_G.A.J.742/2017) _
fin C.A.1743/17)
(in C.A1L744 /2017)
“fin C.A.174572017)
(in C.ALT#6/1T)
{in C.AT47 /2017
. ~fin C.A,1748/2017)
(in C.A.1749/17)
-ate.. . . . (in'(:.A.J.‘750,/’2.017\ -
< lhn C.A 17512007
{in C.A 1752117 -
(in‘C..'k.l'ZS:B/ZOI‘T)‘ -
{in C.A. 17542017
“+lin C.ALTSS/ i
{in C.A,1756/2017Y
(_in'o.A..1757/2917)
. {in C.A.1758/17)
y. i C.A.L759/2017T)
o ~..(inc,.t*.‘,1760/,9._017}_
e o CoA1761/17)
Clin CALTEZ(20ITY T
in C.A.1763/200T) .~ o
-t

thers

S '.(ipc'.A'.i'fes/zom)-:

(i CALT8B/2017T)
C(n C.A.1760/2017)

(i C.ALTTOILTY
in C.A.1771/2017)

fin C.A.1772/2017) .

o e C.ALTTSI LY

- (i €A \774)201Th
in C.A.1775/2017
{in C.AITT6/[1T)

in 6315.1-777/20‘.7}
LA 1TTBIZ01T
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LY, ssoclate:

C G AQAIIN AT

Mg, Nazming ete.’,

AT

© Ms: Tasneem Fatxfna ‘ete; -
Muhammad Naveed Anf Khxm .

ete.
Miss Naz Tahir ete.

" Syed Sultan Shah eter . - A

Mrs. Shagufta Bibi

[Chawar Idrees etc. . .-
tars. Naila iqbaletc. - i
Amjad Badghah etc. '
We.na Malilc etc.
imran Anwar etc.-
Amjad Schail etc,

- asif Mashid etc.

. Mrs. Nusrat Dastagir ete. .

Mukhtar Ahmed ete. -
Busharat Masih-ete. |
Ali Rehman etc.
Munir Ahmed etc,
Muhammad Zardad ete.
- Syed Ashiaf Ali ete. ,
Mrs ~Kausar Ayub ete.
Malilc Waheed Shahzad ctc
. Ashraf Mashid etc,
Muhammad Ajmial-etel
Mrs.-Shaista Manasir té.
yumtaz Hussein ete.
Mre. Saima Norccn etc.
Razzagq Ahmed ete.
vuhammad Ayub ete.
Ejez Ahmed etc.. -

Shah Muhammad’ Afzal etc. -

muhanimed Javed etc.

. muhdmmad Asif etc!

. Muhamraad Khaliq ate. -

- Nuofisa Hanif etc. ..
Qari Zahid Mrhmooa ct.c.
Asif Amin ete. e
Mrs: veronica etc,. ©

Qarl Miihammad Stddique etc.
Syeda Saima’ Nasir qtc.

I Mrs. Hunma 'Waseem' €1C: -
Waheed ur Rehinan -ete. |

‘Ms. Saima Parveen étc, -
Ghulam Rasool:and others
Tarig Khan etc., -~

Muzaffar Husaam Rathore etc
Me: Shahena Bhahid-etc.,
Muhummad Khar-etc.-
Basharat Ali etc.

swordms Gourt of PaMSUB R Tanveer ete.

islamavad -

in
L .
:‘/ el

Shabbir Ahmed etc. -

Mro. ShaminyAkhtar cte.

Tnpvcer Abhmed cte,
S.M. Siraj ete.

Zahm “Michmood ete.

Mrs. Wadia Noreen etc.

. ({ac. A. 1782/ 17)'
{in'C.h, 17832017~ ;
“\in C.A. 1784}2017)
 (in CAI7BS/ 19y
£(in.C.A.1786/2017)" .

P BRREY

“fin C.AT790 204 'I) o

(in C.A.1809/17) -
"fin C.A:1811/2017)

" inC.A.IB29/37) -

(in C. A 17807‘201"’\

. (int A.I781/2017)

{in C.A.1787/2017) -

{in C.A.1788/17)

(in. C.A.1789720%7)

{in 1791717

“(in C.A. 1792/2017)

(in C.A.1793/2017) .

(m C.A T4/ 17) .

in C.A.1795/2017) ..
{in C.A.1796/2017)." .

(n CAI7QT/7 - "5 T~

fin C.A.1798/2017)

{in C.AX799/2017)
{in C.A.1800/17) "
. {in C.A. 1801/2017)

(in C.A.1802/2017]

+ {in'C.A.1808/X7) - L

in C.A. 1804/&017}
{in C.A. 1805/2017) - o

_ {in C.A. 1806717

{in C.A. wg?fzom'
{in C.A.1808/201%)

(in, C.A: 1810/ 2017},

(in CA.1812/ 17y ..
{in C.A. 1813/2017)
jin C,A.1814/2017)

- (i CILIBLISAT) - -
*{in C.A. 1 8FG12087) .
(in C.A1817/2047) . " :

{in C-A.1818/17)
iiri C:A.1819/2017)

" {in C.A.T820/2017),

{in C.A.1821/17). - \
{in C:A. 1822/2017) B3

' ia C.A.1823/17) -
(in C.A. ry e

(in C. Mazsnom T
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) JUDGMENT

UMAR ATA BANDIAL J.— By leave of Atlds Coult

granted on 23 02.2016, 0142016 and 12.12. 2017 in the
"'several connected appeals before us, the appellant Federal

Govemment challenges the Judgments dellvered on. common'

quebtxons of fact and law by the leamed Federal Servme Trlbunal

on 05 lO 2015 11. Ol 2016 and 18 07 2017 The Judgments

1mpugned in the connected appeals declare ‘the Iesponden’r‘

cmployees of dlfferent 1nst1tut10ns functxonmg under the

Dxrcctorate General of Spec1a1 Educatlon (“DGSE") to be enutled-‘
to payment of Health Allowance gra.nted by the Federalv

| Government V1de its Ofﬁce Memoranda dated 04 02, 2012 and

06.2.2012. These Memoranda are 1ssued by the Fmance D1v1<;10n

H(Regula’uons Wlng) Government of Paklsfan purSL.ant to K

proval granted by the Prime M1mster undcr the . rQules “of |

'Busmess, 1973 It would be useful to reploduce the two
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memora.n | : of
da conta_u'nng the terms and conchtmns for the gra_ut of

. '» - | : Health Allowance to ehglble persons : T _ | @ -

Gclvernment of Pa.k:stan
Finance Division

¢l§mm:wt;-__. e
Coevn

(Regulatlons Wing)

- F.No.2(13)R-2 :
. (13) /2011 I-;Iamabad the O4fh Feb,2012 i i
. OFFICE MEMORANDUM 5 ‘.
Subject: : & :
abject: - GRANT OF ADHOC ALLOWANCE EQUAL TO 5 i
I: .

i s

"ONE_BASIC PAY AT THE INITIAL OF THE °

" SCALE TQ THE HEALTH PERSO
NNEL N .
SCHEME . R .

e ey amany e,

The undcrmgned ‘is dzrccted to sa
y t_hat the
Ordinance No VI of 2011 that sanctioned the Career Structure for

e T

DV - Health Personnél Scheme {CSHP) h !
5 as lapsed on 26.12.2011. ;
- i Accordingly, CSHP is no longer in the field and all-health personnel - . !

have consequently reverted to the BPS scheme. 'n order to -~ 4 |

.. - : 5

compensate health personnel for the loss of benefits sought under .
'_CSHP while preserving their status as Civil Servants, it Has been . : B
decided by the Federal Government to grant'adhoc allowance equal ‘ ) o i :
o one basic pay at the initial of the scale to the health ‘personnel’ - . o TR
in' the .employment of Federal Government, in- BPS scheme, with -~ - o
.+ effect from.1e January, 2012. This will be in addition to therr . R
- existing pay/ al.lowances in BPS Scheme ' ‘ . B : R

2 ' ~ This. Dmsxon s OM No. 2(13)R—2/2011 -698 dated 17m
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.
54/ y
K

(M. Munir Sadxq) Lo :
Deputy Secretary (R-I)” O

P FRRA SR AT U RS

e,

AR

o : g . “Government of Pakistan.
o ' o . . Finance Division .
(chulatlons Wing) ',

2 3o

F.No. 2(13)R—2/2011-777 : Islamabad the osm Februaxy 20i2°

IR gl

ObFICE MEMORANDUM

GRANT OF ADHOC ALLOWANCE. EQUAL TO ONE. - L
BASIC_PAY OF RUNNING SALARY TO THE HEALTH : ' - o

o PERSONNEL IN BPS SCHEME.

. In continuation. of Finance; = Division’s O.M.
No. F2(13)R-2/2011 dated 4.2.2012, it has been decided by the
- Federal Government to grant benefit. of one_basic pay of running .
salary - as : Health Allowance td the. health personnel in the -
employment of Federal Governiment, in BPS scheme, with effect
~from 1st January, 201%2. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting (o L S .
‘Rs.50,000 per month to the pastgraduate residents and Rs.24,000 o ‘ : i T
" per month for Housc Ofﬁcers respectwely wef |1.7.2011, will . N . _ R |
. v ' . e i woo

conttnue

Subject:

TTESR,

e

sd/-- -
. (Manzoor Ali Khan) -
Sr. J omt Secretary (Regulanons)

(emphdsis supplied)

2. Learned Deputy Attorney General has contended g
- that the Health Allowance granted by the F ederal Govemment is

'aveulable to health personnel in the emplovment of the Federa,lv L

/ S Government in.the BPS scheme at three hospltals estabhshed in
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27 03 2012 by t.he Fmance Dnn.smn (Regulatxons W1ng) clanﬁes |

Islam
abad namely, Pa.klstan Instltute of Med1cal 801ences

(“PIMS”) Federal
) Government Polyclunc (“FGP”) and Natlonal

Inst1tut10n of Rehablhtatlon Medlcmes (“NIRM”). The employee's

at these hospltals do not have a career tructure in place after '
. the Career Structure for Health Personnel Scheme Ordmanee '

' '2011 (“Ordlnance”) lapsed on 26 1. 2011 The Health Allowance . |
was accordmgly granted by the. Federal Government as.a form of | .

‘cdmpensatmn It 1s clear from the two memoranda dated :

042 9012 and 0622012 reproduced above that the Health

.Alrowance is granted to “health personnel” 'However, the

composmon of the category of employees l’.ha.t aue ehg1ble for the

: oenef t. has not been prov1ded therein. The respondents Who are
everal hundred in number are unrepresented by counsel In el

v1eW of the fact that a large number of employees are affected by o

the mstant controversy, the Court has sought ass1stance from o

Mr Muhammad Makhdoom A11 Khan Sr ASC and Mr Slkandar |

Bashlr Mohmand ASC as armcus curiae. 1n the matter‘.
Mr. Slkandar Bashlr Mohmand 'ASC made able submissmns

before _the Court- that hlghhghted
record' “which shnphﬁed the- controversy

appr ecxably

pi transp1res that an Ofﬂce Memorandum dated

that the term “health personnel” used 1n the ‘above mentroned '
memoranda bears the meanmg g1ven to: that expressmn 1n.

‘ Sect10n 2 b) of the O1d1nance ThlS def1mt10n refers to the-.

contents of ScheduleI to thc Ordmance Whlch spec1f1es the

- service provxders who quallfy as hea]th per onnel A perusal of

ScheduleI shows that five categones of serv1ce prov1ders are

1mportant facts and. -
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Paramedms and Support The ser\uces spec1ﬁed under the.-
categones of Paramedlcs and Support mclude Teachers, )
' Auo1ov1su_al Opelrator's, Techmmans, L1brar1ans, ete.

:4.‘ ' - The: administranye d\__*[lnistry : 'for‘ the'- health
k v'instit\ltlons of ‘the. Federdl (A}overnrnent. at Islamabad is the

Mm1sr.ry of Capltal Adrmmstratlon and Development D1v1s1on"_

~

(“CADD”) It 1s an admtted fact that V1de order dated
-] 13. 03 2013 the Mlmstry of CADD granted the Health Allowance
' to the employees of the DGSE and its alhed spemal educatlon“
- centers/ 1nst1tut10ns mcludlng Natlonal Trust for” the D1sabled
(“NTD”) and the Natmnal Counc1l for Rehabﬂltatlon of D1sab1ed '
4Persons (“NCRDP”) -.The R respondents L were , thereby-‘”
i acknowledged as benef1c1ar1es of the said grant and were pald. '.

.the Health Allowance wnh effect from 01.1. 2012 unnl -

27.10. 2014 When the Fmance D1v1s1on mformed the Accountant

o General Paklstan Revenue (“AGPR”) that only health personnel
- WOI‘kan in Federal Government hosp1tals and cl1n1cs ‘were .
. quahﬁed rece1ve " the H'ealtn Allowance The AGPR ‘

'correspondlngly 1nstructed the DG%E to stop payment of the

said allowance to 1ts employees as no budget allocatlon for the

.said emolument had been made in the ﬁna_nc1al year 2014 15

5. The dlscontlnuatlon of their Health Allowance was.

ta_ken to the Islamabad I—I1gh Court by some of the respondents -

: V1de order dated 17.9. 2015 the learned Hrgh Court referred the"
'd1spute to the Secretary CADD for passmg a speakmg order'

'thereon, , and Hll then restramed recovery of past payments of

he Health Allowance from the affected employees of DGSE and'

alhed centers The Secretary CADD heard the partles and by o

(P
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ouprene uGL‘;e 1

. c‘lassn"led as health personnel narnely Doctors, Alhed Nurses,
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G o order- dated 21.3.2016 rejected “the entitlement of the .

R e 2 an T

- i , respon'dents to re_ceive-the sal'd:allovvancel.’l‘lie principal grour_id '
R of. his decision is. that employees of the: DGSE were en.gaged ln

"the process of educatwn trammg and rehabxhtatlon of disabled -

-jchlldren and therefore did net fall within the amb1t of a health L . ,

‘ orgamzatxon The respondents successfully challenged the sald _ .' o 3 'é

order before the lea1ned Federal Servrce Tnbunal wlnch has, =

inter alia, by the 1rnpugned Judgment dated 18 07 2017 declared ‘?

.n
by
3

: that the respondents are enutled to- Lhe grant of Healtl'\- o a

Allowance. -

. »6. o Learned Deputy _'Attorney General‘,'has contended -

that 'afterthé.lapse of the ‘Ordi'nance'that had provided a career' S ,

” stzucture for the doctors, nurses and paramedlcs workmg in : BRI

et AL

" PIMS, FGP and NIRM, the Health Allowance was granted by the _ N

I‘ederal Government as compensatlon to the sald health{'

SRR AR

personnel He was however unable to . show anv"

contemporaneous d1.rect10n issued bv the Mmastry of CADD or .

ST T

the Mlmstry of Flnance that restncted the grant ‘of the. Healtlr
B Allowande to the cla1rned employees of the three hosp1tals
speC1ﬁed by . h1m As already noted above, the deﬁmtlon of health - .

. personnel prov1ded in the M1n1stry of Flnance Ofﬁce- '

W i‘ Memorandum dated 27 3 2012 is W1de in scope and therefore.

-+~ unhelpful'to his plea

74. o We have exammed the' deﬁnition ' '.ofg “health o
- personnel” adopted by saud memorandum dated 27 3. 20 12 from ; '

| Secmon 2(b) of the Ordlnance Wthh is to the followmg effect

- “b} "health personnel” means & person who holds a post in any
' institute or organization dehvermg services m the health
sector and included i in Schedule 1, but does not mclude o

o V.l) -a person who 1s on deputation' to the Federal ‘

- / : - - Government from any Province or other authonty,

-~
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Q .~‘-lf . ' c. . u) a.person who is employed on conuact or ori. work o S /

T N ‘ R : charged ‘basis or who is palcl from contmge.ncxes .

e e

8 : It is noted that the foregomg cleﬁmtlon of health

' personnel covers persons holdfng posts in any mstltute or
‘ orgamzamon WhO are delive nng services in the health sector that
- are 1ncluded in Schedulel to the Ordmance Learned Deputy | . Ch
‘. Aftorney General was unable to dlstmgmsh the respondents, : | |

- who are employees of the DGSE and alhed mstltutlons/ centers,l T

)

o 'NCRDP and NTD,’ from the paramedlc and support staff -

pos1t10ns that qualtfy as health personnel according- to 8

2 ARSI TR T

,-Schedule I to the Ordmance It is not demed by the appellant_' .

3 dmosnmanyn &

* that educatlon, training and rehablhtatlon of dlsabled person"
are serV1ces prov1ded in the health sector These serv1ces fall '
within the terms of Schedule -1 to the Ordmance and therefore .

. _the pr ov1ders thereof quahfy as health personnel

“9. Accordmgly, not only do the respondents fall w1th1ni‘
the category of persons who are, in terms of I‘mance D1v131on :

' Memoranda dated . 06 2.20 12 and 27 3.2012, ehgtble for grant of

| the Health Allowance but.- their entltlernent has in fact been ’

" admitted. by both the M1mstry of CADD a.nd Mlmstry of Finance. . o |

In this respect the aforementloned letter datcd 13. 3 2013 1ssued_,

by, lhe M1n1stry of CADD 1s. referred Also the affidavit of the

: Secretary Finance, Government of Palustan filed - in the

‘ Islamabad H1gh Court pursuant to that Court’s order clated'

: 20 3. 2015 passed in. Wr1t Pet1t10n No 4007 of 20 14 spec1ﬁcally

‘ »;1ecords that the proposal approved by the ane Mmlster v1de i
Summary dated 25. l 2012 did not restnct adrmss1b1.1ty of the.

'Health Allowance to ‘the personnel of the three hosp1tals.

_”W,é/ ' (1dennf1ed by the learned DAG) For that reason the Flnance C
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‘ Dms1on Memoranda dated 04.2. 2012 and 6 2. 2012 made the‘.-.‘ ’
g allowance avaﬂable to_ all health personnel employed by thev

E Federal Government in the BPS Scheme

10. - .7 As’ a result the sard allovvance was pald to the

health personnel of the DGSE and 1ts alhed 1nst1tut10ns until

- 27. 10 2014 when the Fmance D1v131on 1nstructed the AGPR to ‘

- “confine the grant of the allowance to employees of Federal -
.'Gove1nment hospltals and clinics. This 1nstruct10n represents .

merely a change of oplmon wh1ch is not occasroned by an'

amendment in the terms of el1g1b1hty for ‘the Health Allowance

Ry Therefore as the Memora.nda dated 04. 2 2012 06 2. 2012 and
' 27 3. 2012 1ssued by the Fmance D1v1s1on Government of “
- Pakistan strll hold ‘the ﬁeld in the1r orxglnal terms there is no
| mcnt in the ob_]ectlon by . the learned DAG to the entulement of .
3 the respondents to claJm and recelve the Health Allowance |

11 - Asa secondary and also tenuous argument learned.'.

) Deputy Attorney General contended that the Health Allowance 1s.

g1anted under executlve fiat . w1thout any statutory baclﬂng

i therefore the same can be. w1thdrawn by t.he Federal Government e

. at any tu'ne That is clearly a ﬂawed contentron It is adrmtted' :

| that grant of the Health Allowance and the terms of ehg1b111ty to .
' receive the same - were determmed by the competent authonty,"'. :
' Mlnlstry of Flnance in accordance w1th Rules of Busmess of the -

E Federal Government The or1g1nal ‘terms 01” the said lawful grant
| still hold the f1eld These were’ acted upon and payrnent of the :
| Health A]lowance to the respondents has conferred a vested _
" nght upon, them In such cu“cumstances, the executwe is barred-

';by the rule of locus poenztentzae from umlaterally rescmdmg and |

retrieving the beneﬁt avauled by 1ts rec1p1ents Reference is. made
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‘Muhammad Himayatullah Farwkhi (PLD 1969 SC 407} and .

to Pakistan; through the Secretary, Ministry of Finance vs. .

Tﬁe._ Enéiheer-i‘n-Chief Branch vs. Jalaluddin (PLD 1992 SC .

" 207). Therefore without a change of th.e termé of cligibility for
. the Health A.llowance even. the plospectlve exclusmn of the '

o rcspondents from I‘CCClpt of the beneﬁt shall consutute arb1trary

- and unlawful actlon

2. - In the mrcumstances we do not ﬁnd any error or.

defect in the 1mpugned Judgments of the learned Federal Serv1ce. .

' Tnbunal dated 05 10. 2015 11.1.2Q16‘ and 18.7.-2017;,‘

.-Consequently, these ~appeals are. dismissed and the entitlemerit.

of employees of the DGSE alhed msututlons/centers NCRDP

', and * NTD to recetve the Health Allowance is ‘afﬁr,med.
;Sd / - ﬂlzan /Saqtb Nus‘ar C’J |
Sd/ u Ulnar Ata Bandzal g
) Sd/- I]az ul Ah.san, 9 4 _ :

t étppro'ved for reporting.
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT AND ADMN: DEPARTMENT
{ CABINET WING )
. Ro.SOC(E&AD)9-24/2019
Dated Peshawar the 28t October , 2019,

W
N
/ z}!}

7]

%

The Secretary to Govt. of Khyber Pakhtunkhwa
Zakat, Ushr, Social Welfare, Special Education & Wemen
Department.

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABE
DATED 22.10.2019. |

Dear Sir} .
. I am c}ireqted to forward herewith _tiue following decision of the
meeting, of Provincial Cabinet held on 22.10.2019 ander the chairmanship of
Chief Minister, Khyber Pakhtunkhwa for implementauon.

| AGENDA [TEM NQ. 16 : —
ORAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL| .-
EDUCATION WP NO.430/2018 NAZEER SHAH VS GOVERNMENT- OF KHYBER|: ..

PAKHTUNKHWA : )

! Decision of the Cabinet:
|

. ' The Cabinet approved Heaith Allowance to the devolved employeeé of
Special Education Institutions at the rate of one running basic pay.

Zakat, Ushr, Social Welfare, Special Education & |

‘ implementing Degartmént:
) : ' Women Empowerment i

[—— —

2 | am to reguest that an implementation report of the Cabinet

d;;:cision us required under Rule 25 (2) of the Khyber Pakhtunlkhwa Government
basis 1o the

Rules of Business, 1985 may kindly be furnished on top priority
Cabinet Section, Administration Department.
¢

. SECTION OFFICER (CABINET)

ENDST.NO. & DATE EVEN.
Copy to:-
.S to Secretary Administration Deparunent.
. PA to Additional Secretary (Cabinet) Administration Deparyment.
PA to Deputy Secretary (Cahinet) Administration rtmen

b S

S 2N

. MST&C

T0 BE TRUF COPY




&1 W m“”ﬁd with
RS canner

 GOVERNMENT OF KiryBER WAKII‘I“UI\ |

KN
FINANCE DEPARTMENT wa pt'
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GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-II)S-S/ZOlgL In pursuance of the Supreme Court of Pakistan Civil

Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. Thé above said allowance will be admissible only to the efnployees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18™
Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment

Deptt. _ '

Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa
_ PA to Additional Secretary (Regulations) Finance Department

10.Master File :
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Section Officer
Finance Department (SR-I1)
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Before the Secretary Special Education Social Welfare & Women Em

Department Khyber Pakhtunkhwa Peshawar

Subject- THROUH PROPER CHANNEL APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted,

That | am serving under your kind control in the Special Education Institution and Teaching
‘Pr.oviding special education/Training to Special Children. Itis pértinent mention that after
Eighteenth constitutional amendment the employees of Directorate General Special -
Educaﬁon, of the Federal Govt Department, have been Transferred/Devolved to the -
Provincial Govt. Special Education and Such Devolved Employees though serving under the
Same Department of the Govt, Khyber Pakhtunkhwa, are allowed/Granted Health Allow
eq;al to one running Basic Pay w,e,f, 01-01-2012 Which has also been endorsed by the
Honorable Federal Service Tribunal as well as the Honorable Supreme Court Vide its
Judgments in Civil appeal No 811/2016,also approved by the Provincial Cabinet on 22-10-019
Aﬁd also implemented. Since the employees Devolved Institutions and | am performing t..=
Same duties in the same institutions, Same Department, having same Job description and
Cause, being teaching/providing special Education/Training to Special children, therefore |
Could not be treated discriminately more particularly with respect to my colleégues and that
Too under the same administrative control.It is worth to mention that the employees of
Devolved institutions have been allowed Health Allowance since 01-01-2012.and even after
the payment of arrears the same has been merged in their Basic Pays.

It is therefore requested that | may kindly be allowed/granted Health aIIowénce Equivale -’

To one Running Basic Pay w,e,f, 01-01-2012 on the analogy of the employees of Special Edu:

Institutions of Khyber Pakhtunkhwa wnth all back benefits. q; y R
Dated_2. Svo 292;)/
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Nﬁ/b L\.Ubhob e e Appeliant
_ VERSUS . »
Q‘{Otkt_ ___&others o i : Respondcam{s}

.Y Y - =1 1. -+, appcmt ang constitute,

Fazé?ggh Mohmand Advotate Supreme Court & Toact, appear

arxi piead in the. above-mentionad, maaer and s MMF&W or compmrm the
said matty or submit 10 ammaam any :ﬁﬂmex m dipute that shatl atse
tuuchmgu tnanynmneweizmngmmm matter and to receve money ardd

gmm “receipts therefore and to do 2l other acts and things which may be

eEsary-1e be done for the progress and the course of the pmsecuaon “of the
saxi mafter. e

I, To draftana sign fikes at necessary pleadings, applicationt, objecons,
affidnits of other documents. as shall be deemed necessary amd
actvisanie for the prosecution of the sax) maner 3t af fts stages.

z Te m;iq, any other Legal Pracitioner, authSnzing mm 10 exertis? the
Biwer as corferred on the uﬂdcrssgned Advacate. wherzver he may
: 'bimc ﬁt o g SD

AND ! Kereby agree & ratly whatever the Acvocate o his substitute shall ao

i the above matter. f also beroby agree nol 1O holt e Advecate or M

suushiute tesporibie for the rosult oF the said matter in consequerke of his

. absence from the Court whien the s manter ¢ aied up for reanng. further

" heralyy agmtf Hutin the: Evi’f‘Z tor e whole orarv,fpar’wf the foe 1o be pac i

the ABVOCATE remain paKt he shall be enttied 1 wihidraw from ihe above
 mangr Retoved by me Gy :
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