© 16.08.2022

13.10.2022 before S.B.

| Learned Co'uhsel- for the appellant "present; Mr. Kabirullah -
Khattak, Additional Advocate General for the respondents -

present.

Reply/co»mment's on behalf of respondents not submitted.
_Learne‘d Additibnai Advqc’ate _General seeks time to contact the '

respondentsAfor 's_ubm_i_ssfion of reply/comments. Adjourned. To

come up for reply/comments as. well as prelim

. (Mian Muhammad) -
' Member (E)

Iy, hearing on



S.No. |

5

1

proceedings

LY

Io rm- A
FORM OF ORDER SHEET .

" Court of

Case No.-

alqg /2022

Dale of order .

2

24/06/2022

06" July, 2022

" Chairman for proper order please.

Order or other proceedmgs wnth sxgnature ofJudge

D

The appeal lpre'se»ntedvtoda\‘/ by Mr. Fazal Shah Mohmad Advocate

may be entered in -the Institution - Register and put up to the _Worfhy_

RE(%ISTRAR' 1y

_This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on 0& 9 et Notices be issued to appellant

-and his counsel for the date flxed ’ " Q

CHAIKMAN

" Counsel for the abpcl'lant present'-.
Let pre-admission be issued to the respondénts. To
come up': for reply/preliminary hearihg on 16.08.2022
' before the SB. '

(Kalim Arshad Khan)
Chairman
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Service Appeal No__ (0245 /2022

'ﬁ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Ghulam Saeed ....ciceersemmecceramensnsraessaneseassnsesanssnananss Appellant
VERSUS
GOVE. aNd Others...ceeccsrrnmrsmsemrennseeresnssmassncnesaens Respondents
INDEX
S.No | Description of Documents Annexure | Pages
1. Service appeal with Affidavit 1-3
2. Copies of Judgments, Cabinet decision & | A, B, C & | 4-29
Notification D
3. Copy of departmental appeal E 30
4. Vakalat Nama 31
Dated:-20-06-2022 Appellant

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841

- Through \"\)\p

Fazal Shah Mohmand

Advocate,

Supreme Court of Pakistan

Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

S

Advocate
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* BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
' PESHAWAR FChatser Pmidatukh\l.va

wervive Yrilaanag

Service Appeal No_/©24- /2022 ey N U 22

Initent
Ghulam Saeed, Naib Qasid (BPS-03), Govt. School for Blind Swabi.
........................ Appellant

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
\WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

On acceptance of this appeal, respondents may kindly be
\ a0 directed to-grant/allow the appellant Health Allowance at the

v . rate of one running basic pay w.e.f 01 01-2012 with all back
\;\:\\ 3 \%6!\— benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Naib Qasid (BPS-03), on
27-04-2011 and is serving in the Special Education Institution
and teaching/providing special education/training to special
children and since appointment he has performed his duties
with honesty and full devotion with spotless service career.

2. That after eighteenth Constitutional amendment, the
employees of Directorate General Special Education, of the

LY bZ222



Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

3. That the appellant being similarly placed, approached
respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so

far despite the lapse of the statutory period of ninety days.
(Copy of departmental appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting
the appellant, Health Allowance equal to one running basic
pay w.e.f 01-01-2012, is against the law, facts and principles
of justice on grounds inter-alia as follows:-

GROUND S:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.



£

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
Dated:-20-06-2022 Appéllant
| Through ) : ,
Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan
LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable
Tribunal.

ADVOCATE

AFFIDAVIT

I, Ghulam Saeed, Naib Qasid (BPS-03), Govt. School for Blind
Swabi, do hereby solemnly affirm and declare on oath that the
contents of this Appeal are true and correct to the best of my

knowledge and belief and nothing has been cealed from this
honorable Tribunal.
EPONENT
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I\])])L.l‘\ N0.565 10 §73, 757 10 793, 894 Lo ‘)l.\ 9|8 A.919 1o

vy : . 943.998 101045, 1108 ta 1179, 1224 10 1243, 1265 to 1325, 2327
s . o 10.2350, 2552 10 236882365- A, 2369 to 2443, 2446 L0 2484 &
: / . 2487 10 2501, 2508 o 2520(R)CS/2016 with M.Ps.
. - ) ‘ . R ) Nusea( '1':|l;ir aud olhers -
’ . ' ' \’cx SIS

Secer clary, C‘mx( il Adnmush ation & Da.w.lo; wend Division,
Sccx cl ary, l-m.mu. Division and AGPR, Isl: nm.lh ad.

Datc ol'lnsmuuon 04.04: 2016, cic. .
Date of hcaring ¢ 17.07.2017
Datc ol:Judl,mcnt : 18.07.2017

'C" 1
: ) Bc,:forc: . Syed R.lﬁcjuc I{ussain Shah, and- .
v o e o Sycd Muhammad H'umd Mcmbcrs. :
4 ' N l"rcbscnl:' ,. Mr. Mulmmm.ld Anwar Mug,hnl Advocalc for the ’ i
appellants.- o

\ "Syed: Zil-c-Husnain Ka/ml. Assistanl  Altorncy
‘General for the respondents with M/s Arslmd Aﬁ um,” .-
Assistant Director, CA & DD, Naveed Akhter, Scetion . | ,

. . . . Officér, Finance Division, Azhar Nadcem Awim.ﬁ"-
- . » ) : ; Assistinl Accounts” Qfficer and, Muh.unm.nd Ja rbar, !

buxmr Auditor, AGN( as DR, - ; ’

AUDGMENT B ﬁ;ﬂF:ﬁ{;

" U RN
N WI:D RArIOUI- HUSSAIN SHAH, MEMBER:- with um.uud,,ucm._f.f? 1

we shall decide the above mlcd -appeils. The facts g,xvmg rm. o lhc p sc..m":}:;
. appcals are that-the Prxmc Mlmslcr of Pakistan approvcd paymcnl ‘of Héalth r
Allowancc to the msuluuons provxdmg Health Scrv:ccs in lhc ycnr 01254
" . , _and the Fi Finance Division’ u.sucd nonﬁcauon No. 2(13)R-2/20| 1-777 nlcd -
' -« - 06.02. 2012 for grant of Hcalth Allmvancc, equal to onc,bnsnc pn of"

running salary to- the hcnllh personnc! in the cmploymcnl of Feq

[Tk
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‘ Government in BPS Schcmc w.i,lt 01.01.2012, in addition lo thc existi é
‘pay. and 1Ilow:mcc\ in BPS scheme. Health allowanee had been pmd (0.l §I
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comcmponm.s of the- appcllams in ‘othér Governinent. Hosp lals mclu i5
PIMS Federal, chl l’ul) clmu.. CDA, ICT, Pakistan Railways .md Feder. i§
_ - Govcmmcnt Scrvncc.s llospxl.ll l«l.mnbn(l ete. but it was d \coluinuulfi :?
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256510 STURXSI2016, erc, with M,

and 25.()3.:0}1(-:.“ The. Scerctady, ,C:lpil:,'ll. /.\Elminis(r:ft"?n -'.\':"Dcvc_:lnpmcnl .
Division (LII&‘QI.SJ)) vide letie davied 06.08.2012 ilowe, . Mealth Allowance
0 24 personnel ur'z)ix'ccg-u_-uig”Gun'cr.-u ol Special Fdue  op (DGsE) -
the AGPR, lslm‘nabad_smrlcd. paying (he sn‘id'Allo“::mcc - ‘hese personne
with effeei T 010 2013, D o diseriminafive uctics of Seerctury
CARDD the cmployces o DGSE started agitating ll,tc" matter with him who .

vide lefter dated 13.03.2013 allowed | ealy, Allowance (o all the employees

of 16 ins(igl(iun.s ol PGS and allicd cducation centbes, cte, in) view.of
functions and the services lScing rendered by them iy prbvi(ling}l-lcal(h,
-Scrvices 1o the disabled and speciad childrcnvwilh effect from 01.01.2012

: ;:l“n.\'valll.:c to lhcnﬁ. The

- AGPR \'idc_ letter dated 08.08.2014 infgn;lcd, the Dircc(c}r .Gcncrnl,' DGSE - .‘

“that Finance Division had.nat providec budget allacation for the ycur 201 4.

and the AGPR accordingly started paying the sajd

2015 for the sajd Allox\‘:lﬂ;o:_’_. llcnqc. the payment of said Allowance be _
Sloppcd by submitting the computer clianges through concerned VDDO§. B
Subscquently the Finance Division allocated budget for the said Allo.wzmc'c T , L
-but the CA&DD Parked the budget ang later on alio_catcd the s'."xlnt_i to somg

other arganization, Being agpricved ql‘s(dj);::ngc"'or‘ the said Allmfv:mcc vidg .-
letter . dateq 65;08.20 14 the affected cmpléy&s liled Wril‘ Petition
No.3.784/20|d. 33581’20]-_! :nml.al()()wzul-l whiéli_wcru disposed of by th
l-lc{n'lqlé Islamaibad High Court, Istunubag vide order n.lax‘lcxl 17.09.2015

the fol'lowing manner: - g .

. . . s ]

XXX _ : XXX o xXxx

"o Inthe light of (e above, e instant pelition S

alongwith the: connecteg petitions are converted into i
representations deemed (o pe Pending before e learned | o

. Secretary CADD. The learncd Scerctary CADD ‘shall |, |

g nfford.'ax} opportunity of .hcnring 0 an authorized
reprcsentative af ‘(e petitioacrs and, thereafler pass a
" Speaking order, If s expected that the Sceretary shall,
inter alia, take in;o,considcm(ion: . i
, : + . i
a) the affidavit dated 26.3.2015 filcd by the Scc:;cmry

Fizange, during ihe pg‘gccédi_ngs belore this Couri; !

L) the ."ncl';'th.-u in some cases the Healtly Allowance,
was paid to e employecs by ihe AGUIR pussuant
v e the approval given-by thé Ca PD;- CY

'c) The reqoest minde by and oy behall o the,
Pelitioners that in (he circurmisiances recove of
‘the Health Allowance would cause immense

] h_n.'d:-'hip:,; anil '

. S ‘ 1
d) The fact- thar the pelitioners arce criployees of:
RS W T differen Aleparinients  and enities . nnder | the-
I .ri‘.-z-"; \'_‘ " ; . - R
3 L

13
N "n s

PN

R

cr b unal

cafaniatzacl




A

“ ;jr' . .
- 'Jiﬁ/ . o : v "6 7 R 35S ln‘l/l(l()( \I"()ll; ele. with M.,
..V. ' T o . ’ : . .ot
'\l. v' : . o : . “administrative control ol CADD and, therelore, the : A
4 ‘ ' — ' o . entitlement or cligibility shall be taken imo -
a o B . " consideration in the light of status of cuch .

department or eatity separately.

5. In order to mcet the ends of Jusuu.. it would be
"appropriate that. recovery of the Health Allowance alrcady
paid 10 the cmployces is recovercd after a speaking order has
been passed by the learned Sceretary. It is expected that the

T ; Sccrciary CADD shall pass a spcaking order prcl’crablv within
- IR . . 90-days.” -
R ©omsx. - . NN © NN
o . The Scerctry G AR .lllu puu sing the rc;.uu' uml nflording lhl.“ Lo
» o ’ opporluqnly ol lu..mny w the -llllll(‘llll\.d ncprcscm'\uvcs ol - th
' " petitioners (now appellants) . on. 14.03.2016 passed the order dn(ul -
- ) 121.03.2016 and . declared -the CA&.DD; lciter dated 13.03.2016 .
. o allowing Health f\llow.mu, to the Dbbl unpluyv.u. unl.lwful, agains( "~ ;
the rules, void ab mmo and dirccted the: AGPR 1o I'CCOVCI (lu. Said ]
¢ Allowance from (hcxrsalancs in casy msnllmcnls. g e . .,2
: . -k
. t2) S llus backdrop. thc :\ppclhms filed lhc mstunl .xppc'lls with P %h
thc following prayer: - 4 - ' : #
) “*Itis, lhcrcfon., most respeetfully prayed l.hal the : E
. _appellant being: cntitied to Health Allowance. being [ : . ¢ Y
covered under category . of Health Personncl, the said [y VR
~order .dated® 21.03.2016 by respondent Neo.l may ] o B
. therelore, be set aside and it be declared that the uction o -
o . ’ of respondent Mo, in withdrawing the said allowangn’| | 'f'"""]lf
. .o and recovery thereof from the- salaries of appcllanls, is .. ..
malafide, illegal, violative of principles of locus| . I
. pocmlc.nuao. unfair, unjust,’ unrcasonablc, arbxlnry. .;v'-i';"'
Tancilul and.capricious. and that arc catitled to receive] it
v the samg,. from the date it has been wuhdr-\wn and| - Chp 0
sloppul lrom payment.” ) . T 1
S i S i
3 - The lcamod ‘counscl l’or the appellants agucd tha} the’: :
. ,appcllanls bcmg I'Cdcral govcrnmonl Scrvants under Amclc "40‘ of | ;
" Constitution of the Islamlc Republic of Pakistan, 1973 and covered nndc . i
Scction 2 (b) of wal Scrvams Act, 1973 .were entitled ltc: all pay.a M
allowances prescribed by F c.du.\l Cov;rnm;nl for its unployu.b ¥ lr(hlc l
stated that - financiul dlrpcuvq comnmcd in Ministry ol‘] Flmmcc OM f
| P
. No.2(13)R-ZI"Oll datcd 06.02. 201” ‘was unambxgum b
' "
stipulated adwmissibility ol Health- Allowance 10 .l" heal L
g cmplovmcm of Fuderal Govn.rnuu.ul in BPS bl..llb.llt- but’ '.::spllc U ol
‘ |mnlu..|lmn ol llw I m.mu.u Dx\'lsmn. the appellants were clcpriivcd
DN ¢ . o .
' N &aﬁubnmﬁ N T
. ! g
W - . 4 : Faderal Zoevty -.|':u:\.1i . l )
: isiumaad B : i . s s
I
; ' * SRS A
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AGPR - ‘made provxsmnnl .wmgn: to thc appcllants. which ;was
,subsc.qucmly dnmnunucd alier: \cnlu..umn ol umllcnn.nl in

. said bcncl'u. In ‘support or lm u..rsmn

b7”(R)CSI"0L». RREJ N ll.\? 1SY (o l"Sl(l\)(..S/"OlS & 381 o
- 40S(R)CS/2016 and prayed for' the same relich. The e

vchcnicmly nrcucd that the n.spond(.m-['mnncu Divi
-and cold in the same breath

the Wppelizas in para a ul’ lu\.u asaw m, consients Hled it the H

e ol:.
Islamabag ngh Court, lslnmnbad “while,

on ch ouu.r Iawd, they dc.clmc.d
the snmc claim vide urdu' s |(ul 2! U3.2016. MHe conh.n(lcd th

. once vr’mlcd nnd acted upan h.ld c.rc.ucd
\ulhdnwr. mlmcr.lll\'. in \'mlnhon of j punc:plc of natural justice, The

Adeamcd counse) tor the .-mnll.m( l.mly :u;_,m.d that unpugnul orders were

void ab- milio. coram- nrm-,mchcc
. \\'ululr:m.ul / \lupp.u_;c. of .\.-lxuy xunmmn.d 10 punishiment which could not
be snwarded without .ndnpliup

(aovunmuu Servants (115e: s.m.y md lh'.uphm.) Rules, 1973,

4. , " The appc-ﬂs were rc.smcd by the rcspondu)(s Jl ,was. slal

that lhc s.ud allowamc u.n x.u( admissible to the' appellants as lhcy dld nI

th petsonnel because health pcr\onm‘:l ey
“a pcrson \vho held o pos( in .mv institute or org

“fall umlrr the 'lc.mz!u..': o"hul

in the hcallh .Sector and mcludcd n Schedule-l, It vy,

as further submzucd tha
lhc Hcal(.h Aﬂowancc was nllowcd provision

AGPI\ on the -basis ol’ C/\DD Dwnsmn 5 letter da(c
sub:cqucnuy that Dwnsmn m.m
its concurrcncc for

d- 06 08 2012 but '
a rcfcrcncc to the Finance vaxsxon lo Scek '

involved in &hc proccss

of cducation, lr'unmg and rdnblm.llmn of dlsahh.d c.hlldrcn .uul |n-rsom|

witly ths.lblhuv.s and, lu.ncu. c..nuld not be dccl.u‘cd ns hcnl(h pv..rﬂonncl to].
beeome c.nmh.d for the suid .allnw.mcc. The CADD on 13.03.2013 m its
commnmc.mou to AGPR u‘bn\cvt.d sanction of the l"h..‘lllh Allownncc to-

DGstc cmployccs wuhout C()ECPN’CDCL el the l‘mnncc Divisicn .md*‘ lhcv

_:)rdc.r to
prevent the mnusc of this allowance by non-cnullcd personnel

submtucd h\' rc<pondc.n! No 2t heaith .ulow:mcc was y.mu.d

R TMF“U' W

" s:,S(nS:!(l{)ChIZUI(». ¢le. wuhM Ps, X

the learned wuru.l lor lhc-
appclhms referred 1G] the lll:l&.mull.. of'F§" r dated 05, 10.2015. 11.01. 0!6.'

Is. 05.2016 and 14.12.2010 p.n\cd in /\ppml No.224RICS/2201 s, .\67‘ln.

1rncd c.ouusc.l'
ision was blnwmg hot”
S, o the onc hand, it h.xd udmnu.d the clmm oﬁr

al-the bcm.ﬁ '
it vested right wlm.h could not l.u. :

andd’ h.wmg no w.mcluly of lu\v ns

anization dchvcrmg scrv:cc.s -

ally o, the nppdhm" by Uu.' i

admwsllnh() of Health Allowance whicly ru.gt cucd the| -
' v‘ ' same on 14.03.20!3 on.the ground that lhcy were

the due process of I pravided under Ilu. .

S 2Rl
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g,

a ) AR L S ? - 30310 5T3(R)CS2016, ctc. \vi_('ln M.l"s.
T 3 . . ' /
4

- '1pprm'.ll ofthe I* rime Ministcr, thmugh it ;umm.\ry apc.cmcally moved (‘ur .

el f S three wderal Government Ilospxluls i.c. Pakistan Insmulc of Medicul-
) O o C ’ - Seiences, 17 G Polyclinic and N.mon.ll lastitute orl{ch :bxhlalnon Mcdxcmc
Jhe Dxrcclor.uc (xuu.ra! of Spccml C(luc.nmm & Sociul Wclf.uc, hcmg an .
ulm.mmml bod).' u;.m with . the. process of cduc.xlwn training and - K ;.'
n.lnbxhl.mon of dxs.lbh,d clnldrcn and persons ivith chsnbxhuos, which was
carricd out by a nw.n--)rorcsx:on-xl teamy mcludmg (caqlmrs, prpfcssionnls’

dox.lorx. adminis strators, mun-u.n.xl and suppmuvc. / ancillary stalf did nw
fall wulun lhc ambit of lacn]lh orgamzauon and could not be declared as
hc.xlth pt.rsonncl‘ m yet Uu. satial. .muw.mu.. The respondent No.3 j.e.- s .'f':--
_AGPR in its paraw:sc comments subnuucd that the identical, .cascs litled Dr,.

Farkh F..Lodhi, ete” vs Sccrctary Finance were' stjj) pcndmg,.‘l‘ncforc the -

N T e XL I

K25 Tt

Hon ble Suprcmc Court of Palusl:m

=
=

oS, -Wg h_cm‘d the lcamgd counscl for the paities and pérused the

-record. L L N SR 1 S '"}é

, 6 I’lu. lu..mh .mmv.mct, c..qu.nl to onc basic pay ofrunnmg q.llnry N Y

B 33

o o was. granted to. the hc.lllh pt.rwnm.l in’ the employmeni. of h.dcml : :ﬁq
Gow.mmcm in i m.lu.mc wuh elteet from 01,01 2012, 1t w.m mmh. R v 1' f:

A

admxssxblc to’ non-ch'ncal cadres. I reply- 1o 5 query raised by AGPR vndc

letter © No, TM/lb-M/CSIlP/HI’bIZOU -12/186, daed 13, 03 2012 the _ |- .

T chulatxons ng of the Finance Divisioi vndc. U.0. No.r, 2(13)1{-2/2012- :. _. D e
" T 172 datcd 27.03.2012 fumished dd‘ inition of thc health pcrsonncl by smtml, NN B

' " that ‘health pcrsonncl mcant a pcrsons who héld a post in. any msmuzc or .

—~r

P P

' organlzatlon dchvcrm;_, scrvices in the hullh scelor ‘and - nncluch.d in -
o Schcdulc-l but did aot mcludc -person who was on d(,pu(alxon lo lﬁc
. S cdcml Govcmmcn( from.any Provmcc or-other aulhomy and who was on
contncl or on work chargcd bas:s .or-who was paid from connngcnclcs.
‘The appcﬂams are ncjther dcpu(ahomsls from any Provmcc or othcr .
- authority nor have been cengaged on con(nct or on work’ chnrgcd basns. S E
Thcy arc also rnot- being p'ud from conlmgc.ncxcs. On the contrary, lhcy are
: cwnl servants. under sectiop, 2 (b) ol llu. Civil Scrv:nul:. Act, 1)73 and nrc -
dchvcrlng scrvices to ‘the disabled chxldrcn / persons. The bcncf cmr cs /= L
' .nppcllams comprised of Academic nnd Adm:msxnuvc Cadrcs. Accordmg
to the defi inition f'umlshcd by lhc I‘mancc vansnon vide their u.o, nu.d‘
'27 .03. 2012 the appellants. ire umucd to health allmv.mu: In puras-6 & 7+

under Fa acls of Parawisc Lommcnls ﬁlcd bclorc thc Hon’blc Islnmubnd~l-hgh '

.
.
Y
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T

Nn.4007.'2014i it was calcrorlcnlly admnu.d lh.u in April, 2014 ans(ry of
C-\DD again submitted NiIS 7 DO-. con(mnmg a provuuon ol R.-.IOO nulllcm
as HUIA “for DGSE for financial year 2011 15 . hmw.w.r DEA u..lu-.c.d to

endorse the Nis 7 BOs and l‘uxu.l'ully deducted an amount o(‘ R.s 92.542 R
million of HPA, lcavm" Rs.7.458 _million for thc petitioners (now.‘v ,

,- Court, Islamabad on behalr or Su.n.hry Finance DlVlSIOl‘I in Writ Petition

.-\ppcllnnl..) ic. 24 cmplo)‘c.c.'.' who bclongcd to mcdical prorcssxon and came . .
under the cmcna of. cnmlcmcnl of HPA, as- per DFA _(CADD)

undcrsmndmg DO, letter datcd 09.05. 2014 was issucd . by FA's

. Organization 10 AGPR for stoppage of HPA to non-catitled cmployces and B

u was duty of AGI’R o take’ acuon on: the said lcucr and " decide

cnmlcmcnl It w.-n praycd that the pelition was _an .ndmnmslmuw, issuc wuh -

CADD & DGSsI, therclore, the l-m.mu. Division e | c.:u..ludul from the list

-of respondents, Now: the l- :mcu Dw:smn h.ls come up witly d:ﬂ'crcm

ostand, It s hal .lllowul i .mpmh.llc and uproh.ult.. No logical rcply has

been submuu.d by the respondents for d\.pnvmg, the dppb"ilnlb of their -

lcmumau. nghh. A large number of cmployces of the F cdcml Govunmcnl
cumlnrl)' placed, arc gcum:, the said .l(lV'mlngc. Why, lhcn. the appc."an(s
lu. dc.pnvcd is not clear from. what. h.x:. been writlen in thic commuua bufmu

“the Hon'ble Islamabad llu__h (,ouu Istamabad | and the Federa] Scrvice

Tnbunal “This SECINs 1o be dlscrnmmn(ory treatment . oﬂ‘cudmg Articlc 4 &

25 of the Consmunon of Islamic chubhc of Paklslan, 1973 F urthu' the

appellants have bccn dircéted b\' :fespondent No. | to rctunﬂ the paxd
aimount’ \\luch is agamst the prmcnplc of locus pocmtcnlmc bccnusc lhc
Hon'ble Suprcmc Court of Pak:smn has conslslcnlly held that the bcm.m

- once gran(cd and nctcd upon crcalcd a vested -right. whmh could not be

\s-uhdra\\'n uml:\lcnlly, in \'lol:mon oF n1lural Jusllu.. Itis an cstabhshcd
lasw that benefits reecived hy a c:wl scrv.'ml cw.n under c..rroncous urdu'

:xs:.n.d by e compctcm .mlhm'uy wuhnu( :my Lault on ‘the p.u'l of uv:l

suln;qucmly wuhdn\\'n or rectifi cd’ We are fortificd (o take this vu.\\' in,

:". the light of the Judgmcnt of Hon'ble Suprcmc Court of Pakistan rcporlcd in”

.lcgnlly sustmnnblc and liablc to be scl asxdc. o I

PLD 1992 sC :07. chcc. o this e\tcm. the unpugncd orders are ! lncn

- 7.' ' . Wewould hL(. to mal\c ,:m cmphns:s on lhc Jjudgments or (hc
B rnbunal in Appcals No.224(R)CS/"0l5 and 381! to 405(R)CS/"016 dnlcd ‘-

r-sr?.r:. oo -.;,- o~

A i s
HBE A g
. . R ™
. o

.
DRI L
AR -

Foder] ey s Utisunar
LN it -

T BE Rys oty

- sevanl could” not be rs.cuvclcd ‘cven il lhc benelicial nr(h.r \v.ls .

. '..




\
.
5 .
L]
.
)
t
.
-
3
o
+ ‘.
.
.
! .4
B
A
1.
[
a
-
X
.. .
L}
;-
M :
)
i
. A
J

~ o /WW

.:v . ) '. . . l./\ . ] "{_ ; '..

*Saced*

Sh4rerr=an Py

| . O / ' -‘05 v .\7Ju<)rsr.:uu.. cie. with M.Ps.
2

Allowance has .nlu..nd\- been resalved: \\’lu.n conﬁunu.d wnh the said lact,

the rcsponch.m\ have failed. 10 dcm the lact. As such, the ucuon of tl)c

. ruspnndcnl\ .xpln..u> 10 lu. mum.lsu.m in the light of the '1lou.nu,ul|om.d

Judgﬂ‘lCﬂlS on account ol I\.’IlCl 23

o.qu.ll rights , Lqual pwlu.uon of law for cvu‘y cxlucn. To LIISUX'C '

umfomnl)' “rule of ‘consisteney n}_u;l be upphcd wihile considering the case

ul the npllcllnul. N e Hhonithde 'Aln'\ Clomrt vl il

. case reported as 1996 SCMR lle “has already lu.ld that “rule. ol bood

;,av:.m.uu.;. d-.n.:.nuLs ihui the b\.m.ﬂis ol the a.ud decision be extendey lo

vther cnvnl suv.mu also, who m.ly nat’ lu. p.u‘lu.:. (o the litigation, 1x1slc:|d of’

compclhng them 10 approach lhl. 'lubpn.xl or any o(hur legal forum. Hcpcc'
the claim of the appcllams is rcquxrcd to bc dcc:dcd on the samc analogy /

‘ pnncnplc as framed i m the cascs of Dr. 1" arrul\h Fiaz Lodhi and othcrs by thc

' Tnbunal vndc ns;udgmcnt dnlcd 05 10 2015 ll.Ol 2016 and 14. 12, 201{5

s I‘orcgomg in view and lollowmg the rulc of consxstcncy. thc '
- impugned -orders dastedd "l [03.2016 .md 25.03.2016 ure scl. aside yvuh i

dln.cuon 1o the n.spondcms lo continuc the Health Allowance .x!rt.ndy

l.r;mu.d W the appellants .sulu w12, mul to refund all dn.duuuou m.xdc in

L\Jlllph.lllu. wuh the unpubuml urder .\ wuluu ] p»ruul ol unie munlh h'um
the date the u-p\ vl this Jmlrnwul is n-\-vnvml in their oflice. Since the main .

appeials h.wu been .ncc:.pl'.d Mise. Ititions are alio accepled,

v, - - Jmll:nu.-nl_lu apply all the titled :lp_pﬁ,:ll.\: mutulis iulul:lzxdis.
)

10. There shail be no order as (0 costs.

1. ; Pamcs shall bc m[ormcd accordmgly -

e e
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(in C.A.1631/2017)

{in C.A, 1632/17) .
in C.A/1633/2Q17}%. |
(m C:A.1634/2017)

Nusrat 'l‘a.hu- ctc. .
ire) Qul ete. e
. Ejez Ahmed and othera ]
« Firdous Bcgum ete.. ., .

Robina Qureshi cte, - . {in C.A.1635/17)
. Muhammad Arshad etc. " in. C.A. 1€£36/2017) -
. Shahbaz Akhtar Khalid etc., -~ " {in C.A1637/2017)
. Mubamxnaq,’mugccr ﬂmam setc 2 CoAL 1638 fR20LTY
C T AdtegdRhmegete, ' i A 1639/2017)
- Taimoor Imran, Ali.Khan ctc. : _{mC.A. 1640/2017‘ ‘
_s" .. Mphemmad JabbarKhan ete,” ('qu.A 1641/17) " .
©  Shahidlgbaletc. ™ - . "in C;A.1642/2017).
. Muhkammad Anwar au: . in'C.A.1643/2017) |
-w ‘Naliced Kaniear etc:.: (in C.A.1644/17)

(in C.A.1645/2017),
{ir.C.A.1646/2017) -

:Ghulam.Mustafa ete.
i C.AXB4T/IT)

( " Igbal tar Raehid eté:
. Mulhtar Ahmed- etc,

- Nacema-Bushra Malilcete, £ - (in C/A1648/ 2017y, -,
‘Meeha Asadietc.. | .. O {in CIAL1649/2017)
‘Muhamimad Qayyam ete, . (in’'C.A.1650/17)
Rubma Mahmoad«Awun ete. . (inC.A.1651/2017)
‘Muhammad Kbushal Khan ¢tc. {in C.A,1652/2017)

. (in C.A.1653/17)
{inC.A 16354/2017) -
{in C.A.1635/2017}
{in C\A.1656/17)

(in: C.A.1657/2017)
{in C.A, 1658/2017)
» (in C.A.1659/17)

“{in C:A.1660/2017}

Musaarat Bibi-etc,
; Muhammad ‘Ghulam Durrani ete.
Muha:mrxad Mushmq ete. .
STED Qari Muhiamimad Almas,ete.
Riaz Akhtax: ete.” ' o
‘ Syed Zameer Haxdcr l’hzvx ete.

" CourtAssoclato - Liagat.All" été,

*Weseem Huasainete, . (i C.A. 1661/2017)
Khalld Pervez et . _ (inC.A.1662/17)’
Muhammad Nazir nyamctc © (inC.A. 1663/ 2017)
. Abdul’ Majeed’ eter fin CA.1664/2017)
(m c A.1665/ 17y

Mnhammad Asf‘rmf ete,
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Mumtaz Hussain eto.
Manzoor Ahmed ctc, |

" ‘Mohsin Tanvir ete. <+
. Jabbar Hussain etcy . ‘

Syed Manzar Hussain Ga.rdezx etq:
Muhammeaxd Saleem Kunber ete.-
Abid Hussain etc. - .
Nawabzada etc.
mMuhwmnmad Aucm-]ﬂmn ete.
Attaullah ete. :
Syed Nazir Hussain Shah ctc
Muhammad Amir ete.
mrs. Mehmood Farzana

Muhammad Anwar ur-Rehman ete. (in-C:A.1672/2017)". K

Rufi ete.
pMumtaz Khan etc.

© Mrs. Rehana Ghaffe\r.etc

#Azad Khan etc,

" .. Shazia Bibi etc. [

Imran ete. .

Zahid Mehmood etc. .

Zafeer Ahmed etc,

Arslan Iqbal ete.

Mrs. Syeda Khatoon etc. .
Miss. Zubaida Khatoon etc, -
Mrs, Farida Rgﬁ ete.

Badar Munir Badar etc. .
Azhar Mechmood ete. - *
Muhammad Daud ctc.

Shalfiq etc. )

Javaid Rauf ete. = .

" .Ch. Amjad Ah etc:

Liaqat Ali ete. -
Althtar etc.
Shaukat Jan etc,

" Abdul Karim etc.

Mubarik Ali:Satti-éto. .° .
Mrs. Safia Kalboro ct.c.-‘.‘ ’

‘ Mrs. Sahleha Nasreen etg.

* Miss Shezia Nacir etc, e
Abdul Rashid Shah ete. - %"}
Mumtaz Gill ete. - . R
Muhammad Farhan etc.. v,
Aliudin etc. .

M. Sohail Khan etc.
Syeda Sadaf Ali etc.
M. Anwar etc. ‘ :

. Miss Shahida, P'ar;}eqn eteh”

Nrs. Shamim.Abid ete.’ - ;

rs, Sumu'aYasm!cn o
Shahid M. Khametc E O
Miss Shazia Bibi etc. -
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M. Amir ete. - ¢
Mrs, Sumera Aziz ctc
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. Mrs. Raghda Jabeen etci” ¢
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"+ s, Mak- Mo Térar & others

.Zuhaida Khanum ete.
Mrs. Shabana Latif-ete.
Mra. da Naheed etc.

Miss Lela Rukh Qurshi ete- e

Mrs. th:ela.Aﬁbzceq,sm,
.Mrs. Bhame un Niea a
Ms. Farzana Maspod €ic;.
_Mrs, Kaneez Rubebete.

* Wis. Raheela Haider dnd: othrets

O ”Mr&;-As‘la'.Bastiid ete.
T s, Tayyaba Qaiser.etc..

4
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. Taugqeer-Ahmad and dthers
A inayat Ullah etc. )

. Muhaemmad 1drecs Qaruar ete,
. gyéd-hrif Hiissain Shab etc..
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(i C.A.1725/17)
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. Bjaz Ahmed ete. . .
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* Ms: Tasneem Fatffoa ete, -

Muhammad Naveed Arif Khan -
etc. R
Migs Naz Tahir ete.”

* Syed Sultan Shah ete.. . E
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lmran Anwar ete.- .
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Ali Rehman etc.
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2Zohid Michmood ete.
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Rawa1p1nd1 ' '

For the Respondent(s) In- person

For the Respondent(s) Mr Muhammad Ilyas Lodl'n ASC

{in C.A.216/16] - ) ‘ ‘ .Mallk Itaat Hussain Awan, A&»C

Mr. Muhammad Ma_khdoorn Ah -

‘Khan, Sr. ASC -
" Mr. Sikandar Bash.tr Mohmand ASC

" Date of Hearing - _~ 17.4 0. 2018."

d UD GMENT

N UMAR ATA BANDIAL J— By leave of this Court

' "'several connected appeals before us, the appellant Federal
".‘Government challenges the _)udgments dehvered on common'

questlons of fact and law by the 1earned Federal Service Tnbunal v

on 05 10 2015 11. 01 2016 and 18. 07 2017 The Judgments

1mpugned in the connected appeals declare ‘the responden’r
'cmployees of dlfferent 1nst1tut10ns funct10n1ng under t_he‘
Dxreetorate General of Spec1al Educatlon (“DGSE”) to be en’ntled‘-'
'- to payment of Health Allowance gra.nted by the Federa.l'

' Government v1de its Ofﬁce Memoranda dated 04 02 2012 and

06. 2 2012 These Memoranda are 1ssued by the Fmance D1v1s10n

(Regulanons ng) Government of Pakls’ran pursuant to E

i approval granted by the Prime mester under the, Rules “of _'

20- , @

etc. - P C o (inC.A.811/l2016)

granted on 23 02.2016, 0142016 a_nd 1232 2017 in. the
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e ) memoranda contan‘ung the terrns and condltlons for the grant of . - Zl

e Health A.IIOWance to ehglble persons '. e o _—

: “Government of Paklstan
’ Finance Division . . *. T LT T .

‘ _ o - (Regulations Wing) L S B i
© F.No.2(13)R-2/2011 Islamabad the 04t Feb,2012 :
4 : OFFICE MEMORANDUM o o s

Subject: GRANT OF ADHOC ALLOWANCE EQUALTO _ - A s ~‘ o i

" ONE BASIC PAY AT THE INITIAL OF THE
* SCALE 10 THE HEALTH PERSONNEL IN 3PS
SCHEME.

Sy Y okl

o The unders1gned is directed to say t.hat the L : I
Ordinance No.VI of 2011 that sanctioned the Career Structure for . - :
- Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. . .-
Accordirigly, CSHP is no longer in the field and all-health personnel - B o, 4o
" have consequently reverted to the BPS scheme. Tn.order to = =~ . '
-compensate health personnel for the loss of benefits sought under
" CSHP while preserving their status as Civil Servants, it Has been
~decided by the Federal Government t¢ grant'adhoc allowandée equal
to one basic pay at the initial of the scale to the health ‘personnel’ -

" in the .emplovment of Federal Government, in: BPS scheme, with - .

. effect from.1# January, 2012. This will be in addition to thelr
. existing pay/allowanm.s in BPS Scheme ' . .

¥
W

Lo TRTSNEEEA Y

2 ’ This. Dmsmn s OM No. 2(13)R—2/2011 -698 dated 17“1 .
November, 201 1 may be treated as wnthdrawn w.e. f 26.12.2011. -
| sd/- o B

(M. Munir Sadiq) oL : . ;
Deputy Secretary (R-1)” R i

“Government of Pakistan.
: Finance Division : L i
(Regulatlons Wing) . . . S S ' T

: . o ) FNo 2(13]R-2/2011-777 e Islamabad the Ot;"h February,20i2 -
OFFICE MEMORANDUM ’

" Subject: GRANT OF ADHOC ALLOWANCE.EQUAL TO ONE. ~ - A
- 7. BASIC_PAY OF RUNNING SALARYTO THE HEALTH | " o
. PERSONNEL IN BPS SCHEME. - | "

. In _continuation, of Finance; Dwsxons O M.
,No F2(13)R—2/2011 dated 4. 2.2012, it has been decided by the .
Federal Government to grant benefit of one basic pay of runmng L
salary as :Health A]lowance td the, health personnel in the
employment of Federal Government, in BPS scheme, with effect

*"from 1st Janua.ry, 2012, This will be in addition to their existing

" allowances in BPS Scheme. Also grant of stipend amounting to .

"Rs.50,000 per thonth to the postgraduate residents and Rs.24,000 ' o .
per month for House: Ofﬁcers respectwely w.e.f.  1.7.2011 will 4 -

S Vot I R LA

TEETTUTIIAE Y vl

continue. 5
i
Sd/-- : il
- (ManzoorAhKhan) g f
) Jomt Secretary (Regulaﬁons)” ‘ : H
: - i
(emphdsis supplied} _ : i
2. " L Learned Deputy Attorney General has contended S o

- ‘that the Health Allovvance granted by the Federal Government is
A ‘avaﬂable to health personnel in the emplovment of the Federal.. o

/ S . Government in.the BPS scheme at- threehospltals estabhshe_d‘,ln
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) _ Islamabad namely, Paklstan Instltute of. Med1ca1 Smences

(“PIMS”), .Federal Governmcnt Polychmc (“FGP”) and Nahonal

Insututlon of Rehabilitation Medlcmes (“NIRM”) The employees

-at these hosp1tals do not have a career structure in place after '

' ._the Career Structule for Health Persormel Scheme OrdmanCe -

' '2011 (“Ordmance”) lapsed on 26 1. 2011 The Health Allowance‘. |
was accordlngly granted by the. Federal Govemment as.a form of .
o compensa’uon It 1s clear from the “two memoranda dated y g

0422012 and 0622012 reproduced above that the Health_
.' Allowance is granted to “health personnel” However, the
»composmon of the. category of employees that are ehglble for the'
1 oenef t has not been prov1ded therein. The respondents Who are |
several‘ hundred in number are unr'epres"entedl by counsel‘ In- -

view of the fact that a large number of employees are affected by:l:

thc mstant controversy, the Court has sought asslstance from' .

Mr ‘Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Slkandar: |
| Bashlr Mohmand ASC as amlcus curiae. 1n the matter'

Mr. Srk_andar Bashrr Mohmand, ‘ASC made able subrnissions
before the Court 'that highlighted 1rnportant facts and .

- documents. on .-.'re.cord' ‘which simphﬁed the- controversy' '

appr ec1ab1y

} 3 L ' It transnlres that an Ofﬁce Memorandum dated
27 03.2012 by the FmanCe D1v1$1on (Regulatlons Wwing)- clanﬁes
that- the term “health. personnel” used 1n the ‘above mentroned_‘ -
-memoranda bears the meamng glven to: that expressmn 1n'
Sechon Q(b) of the Ordmance- ThlS deﬁmtlon refers to the-.'

..contents of Schedulel to’ thc Ordmance Whlch qpeclﬁes thP )

' serv1ce provrders who quahfy as health personnel A perusa_l of

Schedule-I ,s_hows that -five _categones of service prov1der_s are

TR 3 SN

~am

ST T T

T




*

h

.

das

T
¥

(e A

Classiﬁed as health p‘ersonnel nam'ely- Doctors, Allied,. Nurses,v
Paramed1cs and Support The servmes spec1f1ed under the.<
categones of Paramedlcs and Support mclude Teachers,

’ Auolowsual Operators Techm01ans leranans, etc

" institutions of 'the Federa.l ' Governrnent.‘ at Islamabad ‘is’ the

.4.‘ ‘ The- adm.lmstrattve Mm13try for the' healtl_m

IVIH’J.ISU’_Y of Capxtal Admmstrahon and Development D1v1sxor~"

(“CADD”) It 1s ‘an adn‘utted fact that V1de order dated
' 13 03 2013 the Mlmstry of CADD granted the Health Allowance
' to the employees of the DGSE and its alhed spe01al educa’uon

o centers/ 1nst1tut10ns mcludmg Nat10na1 Trust 1or ‘the Dlsabled'

(“NTD”) and the Natlonal Counc1l for Rehablhtatlon of Dlsabled -

Persons' (“NCRDP”) »The ' respondents  were - thereby-

‘ acknowledged as beneﬁc1anes of the sald gra.nt and were pald .

the‘ Health Allowance w1th effect from 01.1- 2012 unttl.- v

27 10. 2014 When the F1nance D1v1s1on mformed the Accountant

- Worklnc in Federal Government hospltals and _clinics were'

'correspondmgly mstructed the ‘DGSE ‘to stop payment of the

said allowance to: 1ts employees as no budget allocat10n for the-

sa1d emolument had been made in the ﬁnanmal year 20 14 15

- Gencral Paklstan Revenue (“AGPR”) that only health personnel' '

.qualxﬁed to rece1ve the Healtn Allowance The 'AGPR' :

5.  The dlscontmuatlon of their Health Allowance was.

taken to the Islamabad ngh Court by some of tl"e respondents - _4

V1de order dated 17. 9. 2015 the learned H1gh Court referred the' .

'd1spute to the Secretary CADD for passmg a spealong order'

thereon, , and till then restramed reoovery of past payrnents of -

the Health Allowance frorn the affected employees of DGSE and'

allied centers. The _Secretary ._CADD heard the_"part;es and by _

f:emor Fo
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o - order: dated 21.3.2016 rejected - the entitlement “of the ..

respondents to rece1ve the sa1d allowance ‘The pnnc1pal ground' '

" of his dec1s1on is that employees of the DCmE were engaged in
“the pr ocess of educauon trammg and rehab1htat10n of disabled - .

;jchﬂdren and therefore did not fall Wlthln the amb1t of a health

' organ1zat1on The respondents successfully challenged the saud_:
order before the learned Federal Serv1ce Trlbu_nal Wthh has, :

inter alia, by the 1mpugned judgment dated 18. 07 2017 declared o

'that the respondents -are ent1tled to- Lhe grant’ of Health A l

Allowance. :

6. l: : Learned De‘puty ifAttorney G.eneral .‘has _‘cont.endeld :

that after théflapse of- the Ordinance'that had provided a career § 4' ‘ ' d
‘stzucture for the doctors nurses and paramed1cs Workmg in® I
PIMS, FGP a_nd NIRM the Health Allowance was granted by the : " E

I"ederal Government as compensatron to the sald healthi' - . i

personnel He Was however, unable' to . show anv" - o ok
. c Jd B

contemporaneous d1rect10n issued l:y the Ministry of CADD or

SRR
¥ R T T

the Mrmstry of Fmance that restncted the grant of the Health

Y

“ Allowa_nce to the claimed employees of the three hosp1tals

B A X P PP AR

specrﬁed by him. As already noted above, the’ deﬁn1t10n of health

T TGS mr e

. personnel ‘provided in the Mlmstry of F1nance Offlce-

& _' Memorandum dated 27 3 2012 is-wide in scope and therefore.
N unhelpful to his plea. | o | ' ‘

7.. . We have - exarmned dle deﬁnition::o'f- _‘.‘%_healt'h - ol i

‘ personrlel’;r adopted by said memor’andumdated 27 .35240.12 from : .' N

Section 2(b) of the Ordmance Wh1ch is to the follovvmg effect

o o : P )| “hea.lth personnel” means a person who holds a post in any
- " institute or organization clehver;ng services in the health
sector and included ‘irx.S‘chedule’-.I, but does rlot include:
S - . . .,i) a person who 4is‘ ‘on deputation to the l?edera.l )
i / - ' S Co G_ovemrnent'from anyAProvince or other alithon'ty;' B

uup.ene,uourt of
- Islamahad




“

3, . . , u) a. person who is employed on contract, or om. work . / ' - h
s ‘ o ) chalged basis or who is pard from contmge.ncu:s . 2 B

8 It is noted that the foregomg deﬁmtlon of health

* personnel covers persons holdmg posts in’ any mst1tute or

: organlzatlon Who are dehvermg services in the health secto1 that o '

are mcluded in ScheduleI to the Ordmance Learned Deputy _ .

. Attorney General was unable to d1st1ngu1sh the respondents,

- who are employees of the DGSE and alhed msututlons/ centers,v o S : l t )

e d

oo NCRDP and NTD from the paramedrc and support staff - 'I , '

W e oo oy

pos1t10ns that qualrfy as health personnel accordrng» to

,-Schedule—I to the Ordlnance It is not demed by the appellant_ :' o o
that educatlon, training and rehablhtatlon of dlsabled persons o |
are serv1ces provrded in the health sector These servmes fall :
within the terms of ScheduleI to. the Ordmanre ancl therefore I S

) ‘the pr ov1ders thereof quallfy as health personnel.

"9, Accordmgly, not only do the respondents fall vw1th1n-v‘
the category of persons who are, in terms of I‘lnance D1v1s1on

' Memora_nda dated 06. 2 20 12 and 27 3. 2012 ehgtble for grant of

| die Health Allowance but - their ent1tlement has in fact been'

' adnntted by -both the Mlmstry of CADD and mestry of Flnance '

In this respect the. aforementloned letter dated 13. 3 2013 issued

by. the M1mstry of CADD is. referred Also the affidavit of the

SR O

_' Secretary Finance, . Government -of Paklstan filed - in the
B Islamabad H1gh Court pursuant to that Court’s order dated'

: 20 3. 2015 passed in, Wr1t Petrhon No 4007 of 20 14 spec1f1ca11y
'ecords that the proposal approved by the ane Muuster v1de '

.Summary dated 25. 1 ,’2012 did not restnct adm.tss1b1‘1ty of the_

Health Allowance to ‘the personnel of the three hospltals.

%Wg/ | (1denuﬁed by the learned DAG) For that reason the Flnance .

e
]

s

o

£, . "
e

-Senior £o
 Suprems

———r—TTTer: .
T R A S P A




[

)
o
)~

. Division Memoranda dated 04.2. 2012 and 6.2.2012 made the .-
g allowance avarlable to all health personnel employed by the.

E Federal Government 1n the BPS Scheme

1. - . As’a result the sald aHOWance was pald to the

health personnel of the DGSE and 1ts alhed 1nst1tuhons until’

- 27, 10 20 14 when the Fmance D1v1s1on 1nstructed the AGPR. to

-..'Gove1nment hosprtals and cl1mcs Thxs 1nstruct10n represents .
merely a change of op1n10n whrch is not occas1oned by an
amendment in the terms of ehglblllty for the Health Allowance '
iRy Therefore as the Memoranda dated 04 2 2012 06 2. 2012 and

27 3. 20 12 1ssued . by the Fmance D1v1$1on Crovernment of .‘
: Pak1stan st111 hold ‘the ﬁeld in thelr onglnal temls there is no
| mcnt in the obJectlon by . the learned DAG to the entnlement of

" the respondents to cla1m and rece1ve the Health Allowance

, Deputy Attorney General contended that the Health Allowance is

- grantcd under executlve fiat . w1thout any statutory baclﬂng

: Federal Governrnent The. ongmal ‘terms of the saud lawful grant
R stlll hold the ﬁeld These were: acted upon «and payment of the .

Health Allowance to the respondents has conierred ‘a vested

| r1ght upon. them. In such c1rcumstances, the executlve 18 barred{"

o

"by the rule of locus poemtentzae from umlaterally rescmdmg and "

retrieving the beneﬁt avalled by 1ts rer1p1ents Reference is. made .

s
marm. -

'I".'conﬁne the grant of the allowance to employees of Federal -

B ll'f- - Asa secondary and also tenuous argument learned.

,. therefore the same can be.mthdrawn by the Federal Grovernme_nt o

| - at. anv t1me That is vclearly a flawed contenhon It is adrmtted" :
| that grant of the Health AIIOWance and the terms of ehglblhty to .
receive the same were determmed by the competent authonty,".‘.. L

' Mmlstry of Fmance in accordance thh Rules of Busmess of the o
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. ‘ . T to 'Paki'stan,' through the Secx‘etary, Ministfz of Finanée vs. |
) ) .Muhammad Hlmayatull.a.h Farukhl (PLD 1969 SC 407) and'_ j;‘
) The Engmeer-m Ch1ef Branch vs. Jalaluddm (PLD 1992 SC
: "; 207) Therefore mthout a change of the terms of ehglblhty for
: the Health Allowance even. the prospectlve exclus1on of the' '
- r(,spondents from rece1pt of the beneﬁt shall cons‘atute arb1trary
" and unlawful act10n | .
12, . In the c1rcumstances we do not ﬁnd any error or- ;
defect in the 1mpugned Judgments of the learned Federal Serv1ce, . '
Tr1bunal dated 05 10. 2015 11.1.2.016' and 18.7;2017-:.
_‘Consequently, these appeals. are .dismiSséd and the entitlemexit S ‘ '
lof employees of the DGSE alhed mst1tut10ns/centers NCRDP _
_and * NTD to recen/'e the Health Allowance is afﬁrmed.
Lok
,. Sd/ - Jllzan Saqzb Nusar CJ |- E
- [1‘-
., Sd/ u UInarA a Bandzal g o
. Sd/- IJaz ul Ahsan, 54 4 l: '{
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. ENDST.NO. & DATE EVEN.

o % 4y GOVERNMENT OF KHYBER PAKHTUNKHWA L
AN ESTABLISHMENT AND ADMN: DEPARTMENT "
~ ¥ { CABINET WING ) B
?%_"-—;t. , No.SOC(E&AD)9-24/2019

T Dated Peshawar the 28! Octobor , 2019 .

'_l‘,he Secretary to Govt. of Khyber Pakhtunkhwa
Zakat, Ushr, Social Welfare, Special Education & Women
Department.

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL _CABINET
DATED 22.10.2019. ' o

Dear Sir! : ‘

- | am directed to forward herewith the following decision of the

u"xcgqng of Provincial Cabinet held on 22.10.2019 under the chuirmanship of

Chief Minister, Khyber Pakhtunkhwa for implementauon.

| AGENDA ITEM NO, 16 i - -
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL

EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER
 PAKHTUNKHWA :

_{ Decision of the Cabinet:

‘ . The Cabinet approved Health Allowance to the devolved employees of
! Special Education Inetitutions at the rate of one running basic pay.

Implementing Departme}nt: Zakat, Ushr, Social Welfare, Special Education &
. ' Women Empowerment .
2. | am to requcst that an implementation report of the Cabinect

decision as required under Rule 25 (2) of the Khyber Pakhtunkhwa Government
Rules of Business, 1985 may kindly be furnished on top priority basis to the

Cabinet Section, Administration Department. .
¢ Yours feithiully,
~ N\

SECTION QFFICER (CABI

f A A~A 2

Copy to:-

P.5 to Secretary Administration Deparunent.
. PA to Additional Secrctary {Cabinetj Administration Department.

PA to Deputy Secretary (Cahinet) Administration Dep
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_ FINANCE DEPARTMENT KHwa
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BETTER COPY OF THE- PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil

Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. The above said allowance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18™

Constitutional Amendment.

Secretary to Govt of Khyber Pa khtunkhwa
Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

‘Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.
Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar
Secretary to Social Welfare, Social education & Women Empowerment
Deptt. | '
Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa
_ PA to Additional Secretary (Regulations) Finance Department

10.Master File '

PN

© 0N oW

Section Officer
Finance Department (SR-I)

A'ﬂi%%%ven
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Before the Secretary Special Education Social Welfare & Women Empowerment

Department Khyber Pakhtunkhwa Peshawar 50

Subject- THROUH PROPER CHANNEL APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

€

Respectfully Submitted,

That I am serving under your kind control in the Special Education Institution and Teaching
Providihg special education/Training to Special Children. it is pertinent mention that after
Eighteenth constitutional amendment the employees of Directorate General Special -
Education, of the Federa|.Govt Department, have been Transferred/Devolved to the —
Provincial Govt. Special Education and Such Devolved Employees though serving under the
Same Department of the Govt, Khyber Pakhtunkhwa, are allowed/Granted Health Allow
Equal to one running Basic Pay w,e,f, 01-01-2012 Which has also been endorsed by the
Honorable Federal Service Tribunal as well as the Honorable Supreme Court Vide its
Judgments in Civil appeal No 811/2016,also approved by the Provincial Cabinet on 22-10-019
And also implemented. Since the employees Devolved Institutions and | am performing the
Same duties in the same Institutions, Same Departr;1ent, having same Job déscription and
Cause, being teaching/providing special Education/Training to Special children, therefore |
Could not be treated discriminateiy more particularly with respect to my colleagues and that
Too under the same administrative control.lt is worth to mention that the employees of
Devolved institutions have been allowed Health AIIow.ance since 01-01-2012.and even after
the payment of‘arrears the same has been merged in their Basic Pays.

It is therefore requested that | may kindly be aI|owed/granteq Health allowance Equivalent

To one Running Basic Pay w,e,f, 01-01-2012 on the analogy of the employees of Special Edu:

Institutions of Khyber PakhtunKhwa with all back benefits. ;‘ gz ﬁ
Dated 7/\5’:6 L/Za)/) '
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¢ A No.._ ..,zzqz_z;

@ /’Mﬁﬁf‘m Sﬂ@@.ﬁﬂ e e ADPENNE

vsasus |
070\)_1‘7 I T — e - Respondentfs}

L Q‘QQM , do hereby appoint and constitute,

Faza! Shah Mohmand Advocate Supreme Court 5. To act, appear
and picad in the. above-mentioned mater and 19 WAL OF COMPIOITESE the:
said marter o SubmEL 10 Artianon: any differences o dupute that shal anse
toumw;nrmmy mannes selating (o the said m&xand 1D TECENC RONTY 3K

‘ gmnf “receipts therefore ang 1o do 3l other acts and ‘things which may be

essary to be denc for e ;mgfess and the course of thc prosecution of the
5‘36 mattm z

P To draft and sign files at necessary pleadings, applications, objechions.

affickawis of other documents as shall be geemed necessary and
agrasanic for the prasecmﬁo# mc ;ax: mater. 3t aft fts stages.

2 To ems!cﬁf any other Legat Pracriioner, authorung Mum 1o exer asr the
foer os corderred on the urwdersigried Aﬂwcme wherzver R nay
- -'hinxmmzrosc

AND | nﬂmay agree © ratify whatevet the ATt o his suDsiute shaﬁ a0

m the abbve maler. toalso bereby agiee nol 1o nolg e Advocate oF s

substhate a&pcmbk» for the rsult of the said matter i1 consequence af his

apsenge fron e Court whern:the sad mastes 5 cafied up for heanng. frirther
fevolry. agrm that in the ewent for the whole or any part &f the fee 1o be pad ¢

| the Arorate remINNGHmpan he shall be entiied 10 windszw from e above

maner ‘?ecawc‘c Do

!
ACCEPTEDBY: R M .




