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16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General for the 

present
respondents

Reply/comments on behalf of respondents not submitted. 

Learned Additional Advocate General seeks time to contact the 

respondents for submission of reply/comments. Adjourned. To 

come up for reply/comments as well as preliminary hearing on 

13.10.2022 before S.B.

(Mian Muhammad) 
Member (E)
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Court of

72022Case No.-

Order or other proceedings with signature of judgeS.No. ' Dale of order 
. proceedings
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The appeal presented today by Mr. Fazal Shah Mohmad Advocate 

may be entered in the Institution Register anc^ put up to the Worthy. 

Chairman for proper order please.

24/06/20221-

\

REGISTRAR^
I

I
This case is entrusted to Single Bench at Peshawar for preliminary 

hearing to .be put there on <9^r^^<-^.Noticps be issued to appellant 

and his counsel for the date fixed.
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CHAIRMAN

I 06"’July, 2022 Counsel for the appellant present.
• !

Let pre-admission be issued to the respondents. To 

come up for reply/preliminary hearing on 16.08.2022 

before the S.B. ‘
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I (Kalim Arshad Khan) 
ChairmanI
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No 

Mohammad Zayad............

72022

.Appellant

VERSUS

RespondentsGovt, and others,

INDEX

Description of Documents Annexure PagesS.No
1-3Service appeal with Affidavit1.

Copies of Judgments, Cabinet decision & 

Notification
A, B, C & 4-292.

D
30Copy of departmental appeal E3.

Vakalat Nama 314.

ppellantDated:-20-06-2022
Through

V
Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841 
Email:- fazalshahmohmand@amail.com

Note:-

Spare Copies will be submitted after 
the admission of Service Appeal

Advocate

mailto:fazalshahmohmand@amail.com


BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No to 2^ /2022

Mohammad Zayad, Chowkidar (BPS-03), Govt. School for Blind
« II . Klivbrr uUhwa

.Appellant service- JVibunatSwabi..
NoVERSUS

Daletl

1. Govt, of Khyber Pakhtunkhwa through Secretary, Social 
Welfare, Special Education, & Women Empowerment 
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women 

Empowerment Department, Govt, of Khyber Pakhtunkhwa, 
Peshawar.

3. Govt, of Khyber Pakhtunkhwa through Chief Secretary, Civil 
Secretariat, Peshawar.

4. Govt, of Khyber Pakhtunkhwa through Secretary, Finance 

Department Peshawar.
5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRtBUNAL ACT 1974. AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

acceptance of this appeal, respondents may kindly be
undirected to grant/allow the appellant Health Allowance at the 

rate of one running basic pay with effect from the date of 

appointment with all back benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Chowkidar (BPS-03)) on 

25-07-2016 and is serving in the Special Education Institution 

and teaching/providing special education/training to special 
children and since appointment he has performed his duties 

with honesty and full devotion with spotless service career.

2. That after eighteenth Constitutional amendment, the 

employees of Directorate General Special Education, of the



I.' Federal Govt, department, have been transferred/devolved to 

the provincial Govt. Special Education and such devolved 

employees though serving under the same department of the 

Govt, of Khyber Pakhtunkhwa, are allowed/granted Health 

Allowance equal to one running basic pay w.e.f 01-01-2012 

which has also been endorsed by the honorable Federal 
Service Tribunal as well as the honorable Supreme Court vide 

its Judgments in Civil Appeal No 811/2016, also approved by 

the provincial cabinet on 22-10-2019 and also implemented. 
(Copy of Judgment of the FST dated 18-07-2017, 
Judgment of the Supreme Court dated 17-01-2018, 

decision of the provincial cabinet dated 22-10-2019 & 

Notification dated 25-11-2019 is enclosed as Annexure A, 
B, C & DJ.

3. That the appellant being similarly placed, approached 

respondents for allowing/granting the appellant. Health 

Allowance equal to one running basic pay with effect from 

the date of his appointment, vide departmental appeal which 

has not been responded so far despite the lapse of the 

statutory period of ninety days. (Copy of departmental 
appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting 

the appellant. Health Allowance equal to one running basic 

pay with effect from the date of his appointment, is against 
the law, facts and principles of justice on grounds inter-alia 

as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents 

are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance 

with law and rules in violation of Article 4 and 25 of the 

Constitution, as the appellant is exactly performing the 

same duties of teaching/training to the special children 

in the same Institutions and working under the same 

authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial 
Foras which appeals were accepted and even the 

judgments have been implemented, thus the same 

point has been deiced by various foras, the appellant 
such is also entitled to the same treatment.



D.That not granting the appellant health allowance on the 

analogy of their colleagues cause monetary loss to the 

appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may 
kindly be accepted as prayed for in the heading of the 

appeal.
Dated:-20-06-2022 Appellant

Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service 

Appeal on the same subject and between the same parties has 

been filed previously or concurrently before this honorable 

Tribunal.

ADVOCATE

AFFIDAVIT

I, Mohammad Zayad Chowkidar (BPS-03), Govt. School for Blind 

Swabi, do hereby solemnly affirm and declare on oath that the 

contents of this Appeal are true and correct to the best of my 

knowledge and belief and nothing has be0 
honorable Tribunal. (

ncealed from this

D NENT
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Dale of Iiislitulion ; 04.04.2016.
. Dale of hearing : 17.07.2017 

Dale of Judgment : 18.07.2017

Syed Rnfiquc Hussain Shnh, and
Syed Muhammad Hamid, Members.
Mr. Muhammad A.nvar Mughal. Advoeaic for ihc : 
appcilaais.
Syed ; Zil-c-Husnain Kazmi. Assislanl Auqmcy ' 
General for ihc rcspondcnls with M/s Arshad AtJjum. ^
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ci-"' julminislialiVC cmuiol ol' CAIIO :iiul. llicrcCoix;, llic 
cniidcincnl nr cli|;il*iliiy sluill lie taken into 
conMdcrali.iii in Hie liglu i.r slalus of eiich 
d>=Pi*rliiicnl or ciiliiy scpnralcly,

5, In order lo meet ihe ends of justice, it would be 
appropriate that i-ccovcry of the Hcaltli Allowance already 
paid to the employees is rccovcicd after a speaking order has 
been p.asscd by the learned Secretary. It is CNpcctcd that the 
Secretary CADD shall pass a Speaking ordir preferably within 
90-dny.'i."

r
x.v.\ NXX XXX

Jlie SecrelHiy c:a.V:I:)0 alter perii.-iiini the rceort! iiiiil iifrnrdint: 
opporlujiily of heariin; to the iiuthori/.od rcprcscnlativcs of 
pctilioticrs (ijtuv apjiellaiils) oil M.03.20l6 jKi.s.sed the order dnted 
21.03.2016 and declared the CA&DD’s letter
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dated 13.03,2016 
allowing Hcallh Allowance lo the DGSli employees titilawfitl, tigaitKit 
the rules, void ah initio an^ clircctciJ the AGPR to recover the suit! '
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( Allowance from their salaries in'easy installments.

. lit this backdrop, the appcIU'in'is filed the instant uppeal.s with 
the following prayer: -
2, Ii
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“It is, therefore, most respectfully prayed that the 

appellant being entitled lo Hcallh Allow.anec being 
covered under category of Mcalth Personnel,' the said 
order dated'! 21.03.2016 by respondent No.l mny 
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the same. Mm the dote it has been withdr.awn and 
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I!

k■••i I< •\
!

t ■

n i.

!:

I.

•;t
.1

r
learned counsel for the appellants argued ilia 

appellants being I'cdcral government. Servants under Article 240 of 
Constitution o‘f the Islamie Republic of Pakistan. 1973 and! covered Imdcr 
Section 2 Cb) of Servants Act, 1973 were entitled ito all pa;
allowances prescribed by Federal Governmcnl for it.s emi|loyccs. b 
stated that rinanciui directive contained in Ministry olj Finance 
No.2(13)R-2/2011 dated 06.02.2012 was unambiguotts fd <
sUpulMcJ or Hoolrt. AUowoocc » nil licald, n^oo 'ol -,.r;
coplovocu or MOO,1 fcovoroiocn, In Ul-S Scho.nc bo. tep.lo llo;*^ 
„o,mi.b.o or ,1,0 1-1,0,000 lllvinioo. ,„o „ppo.l„,«n oven- Jcp.l.o.l of ,1, J1

UlC :The?• t • '■

V-.
I t

irihcr5j

6m
•••

I

•>
I .
i ■

J

•I

^ !lTfI,S;TSS_
'•■ederoli • i‘;im.it '

1. .'•?*>

\ ifs

■ i

¥ ■\
1 ti

'J

;
i -

f€0.4

/



1
»

f ••0-

W"W ...
< -1

..;j^

4 ^^J<o57J(K)CX/2(J|6.c.«.tW.(,4|0

Icjinicd counsut. for the 
i0.20IS. II.01.20re,

sn.d benefiu;. 1,, swppon of I„s vemion. ,I,c 
iippcJjnnts referred lo 
|S.05.20I6 niul 14.

> «'>“.i"dtfnjems of l-ST tinted 05 i 

«5(K)CS/2016 „„d r„„„

once Ijrantcil and acted upon lijid a

::20I5. K67 to 
1251(K;CS‘/20I5 & 381 m 

snmc relief. The Icarnc.l counsel

1

I-

• i.s.
humor

: lU»t in ,hc H«n-bl• • e* .

;i6. Me coniemlctl that the benem ‘

...c .,„c „
Oovernmcni Scrvi.m.s (i;ni

i I. .v- .

void ab ■ initio.
n.o .sanctity of law iw

I'unishmeiu whieli could not 
procc.s.s tri‘'|;,w provided

‘-•%-ncy antl Di/teipline) kuM.s.
Ituidcr the •

I1973.4. Tile ajipcnl.s 
that the said allow.nncc i'

were rc.si.sicd by die

'“V ^hJiHiwible to (h 
or,

Ml the JicaJth sect

■ • ;

rc.spondcnl.s..li.,was stetCjd \
“ •■’kPcIlants as they did lit F.’ i.

pcreonncl mcaiA
or • . ■ . ^ " orsanization delivering serviee

,s,u S “Vices■^cy,
GPIv on the basis of CADD Division's

I
.Vv;

s
was further submitted tlia 

to, the appcllani.s by djt
letter dated 06.03.2012 but

on sent a reference to the finance Division lo'scck 
for adiflissibili^- of Health Alio

• • I
S..

'.I

.■■! ■■

1.
sub<;cqticntly.|I,.n Divisj 
its concurrence

1

coiiiihunicaiion to AGPR o. ' i l->-03.2013 in its

ccbmmcd bv „.po„d.,„ N0.2

same on 14.03.2013
-.• I• .

I

•• •••
:

I1

:
-■>

:S•tndv the ■

I
-i?i'-.

subscqiicniiy di.scontiniicdC-. • S-sivi^ ■-id

.<•■|!

It ,wns 
vilh liic

:w
"5;

.1 \-mmEB
'lAAr-rjy\AJ^

I '

■;

V
Mj. y

k'
.*

\ r i. OTT TEB - :)
T0BEmU2C0?Y I

I
s'.

■':y:'r4



I' •
. / .2' I/ ' 5 573(K)CS/20I6. cic. wirti M.l's.■i ■ -

7, ■

•'•ppmval ,o/-.l,c JVi„K. Min/Mcr. Il.roi.g;, a 
Ihrcc ^cdc^al Govcrnniciit llo 
Sciences, Ji.G.

suinmao-, specifically moved for 
Hospituls i.c. Pakistan Institute of Mcdicjil 

Polyclinic and National Ihsiitutc of Rcluibilitalion Medicine 
, nic. Dnccioratc Cic.icral of Special education & S 
cdiicalinnal body, dealt wiih

ocial Welfare, beine

=:^=:r::7-:=r“r
JtcalUi personnel- to yet the sai.l ailnwanee.

an

and

nut
not be declared a.s 

■rile re.spi>ndent No.3 i.e ' 
«<»ran,™B ,ub™i.u;d ihoi u,e fdcnUcal cjscs UUcd Dr. 

etc. vs Secretary Finance 
Hon'bl.c Supreme Court of Pakistan. '

. S’.

AGPR in its parawise
Farkh F. Lodhi.

■ f
■I

were still pending before Uic

We herd ^ le^ed\
record.

I6. .

ii
•n.r

»» srbmcd to ,I,C bed.,. i,rd,„„„or b, ,hc 
Government, in itp.s

1 ■

pay of running .salary 
•fiililoymcnl of Pcdcral

1

r-pl

No.IM/IS.CbrcSHP/HI"S/2'oi'i:i'L'i°sf
RcSulotions Wiiisor iiio Kmno D' ■' ’ Ibo _
172 dated 27d)3J012 Atodabad daiilT”" 7““

»»=.« a 1 b^bTtr"°™"'
o,ea„iaa,io„ dclivcri„b sc^lcc., |,aalll,
Schcdulc-I, but did

'.M
•i'

letter i i-
i*

! •. .*
1.I

• :
i
t

iHi» soctor and included in
_ ^ include penson who
Federal Govenmient from any Province or 

work charged basis'

was on deputation to tlic 
other authority and who was on

Y'** F“id from conUngcncics^ 
n'=dIicr .dcput.ationisls from 

authority, nor have been

contract, or on 
The appellants

-..1„
Nmany Provinee or otlicr ;•

engaged bn contnict ti?or on work-charged bjisis.They arc also not being paid fro 
civil servants ui

i:'

nr'
m cpnlingcncics. On the cont

under .section 2 (b; of the Civil
rttry, they arc 

Servants Act, 1973 and 1i:|i
, .0 die dartoirrtei b,": r r "-4-'-.0.2. tebte-

te .rpatewtec cbmmcbB filad before .6c Hoa'bte lalate

lire
I ■ •a*.

r,; .f
I '

4-
ips■ ’‘lif'v'-'

?;V;7!
•J

itibad-Higli ' •r.*

ATIKSfSD 3f:iI.•!
/ ■ rtr\ ‘ :\ •y

t’cecr*; ;s;,:
V.- •f

\ ■ 'Vi
*1-

• :
■ :■•

<

r'>,*■ .



c

A
r\n G-Si2.

i : 'i'

9'' ' r,
■| !

A
5r,5 10 57.VR)CS/20ir,, etc. will, M.l'». \ ' "m i.

Court. Islamabad on bcli.ili'ofSec
' No.4007.'201d.cAoo ^

as MPA -for DOSE for r • , 100 mUiio,,DGSe for financial year 20I.|.i5\ however. OJ.'a lefiised t« 
endorse the NIS / BOs and *
million of HPA,

rorecAilly deducted a,, amount of Ils.92.542

undcrsianding. D.O. letter 
^ Organizalion lo ACPR fi 

it was duty of AGPR 
cniiiJcmcnt. It

;;
a.Iof MPA. 

dated 09.05.2014
ns per DFA (CADD) 
was issued by FA’s 

»r Moppas. of HPA .o nonM»UUod cmploKca »d 
lo lake action

I
k-

of reapooden,.., NO.V u,.

V

tlic li.s|

'0CWma.oridto. A W,a„,L„ILXrrf a.cF ’TT
l>o .Icprivcd. ia a,.., r„,„ ^ ^ ^ -‘“o apPoUto

WhhoahTfdaacto.. d.to \

« or,he Co„a.ho.toof
oppollanu have hc=„ dto.cd rto.,, „„».noon. to-ch ia apalj^ !,!' :?T <»“ :

Hon-We Supreme Coon of PahisiaJhl” Ihe .
onec srahied and aeled uuoh e ' , '"‘'‘"'““■'o heneni

subsequently withdrawn or rcciifict/! Vc tire fortT • T'■

- • f ■

. .stand. It i.s nut

ment.

Jkr'i" n.' '!
ri!.?■

A .:!

■-

'1

*■*! •.5 t:

i-•*•,•' - --j '' •••
■ •■M- ■ ;'Ai

I •I:j
‘•I •I -!•^v'vas . . •:

^i' .1

■. :?
r.'orders are not .f*

V;''M v!

^ ^pEsm
s7.

!■ ■
■!;

■I

.. : ^
<

I ;■at
ii-:.
iiiSV-';•' sder.-.i ■ . ' ;l.

;;,ntv- ■. V ■:iI

• v

/
■'v w '■■Trs ' 1^' ,

-.1

i
- •■•' :-i



%*

‘.. i*vj:V

/i >ti> III n7.UUj(.-S/'.*UI».i etc. wJlJi M.l>!!.

A 'P I*
<?

o / ■ :•05.10.2015 :ind N.12.2010 -.vliori-’iii ilic coiurovcr.sy rclaiiiig to Health 
.‘Mlowance has already beer, re.solvcd. When confroiucd with the said fact, 
the respondents linve lajlcd to deny the fact. As such, the action of tljc 

rcspondcni.s itppears to he inconsistent in the light of the albtemcnlioiicd 
judgmems on iiccouiu of Aniclo 25 of the Constitution which guarantees j 
equal rights,.-nut equal protection of lavv for every citizen. To ensure 
unifopnity, rule of eonsisteney must be applied.while considering the ease 
Ilf iliv iiiiiielliiMi;.. .s'liiff il„> I ixii'iili- A|ti-.N f'liiiri vliii! iiK Jiiitj.jnenI in the 
case reported as 1996 iiCMll 11S5 Ijas already held that “rule, of good 

• govenianec deiiiands that the bc.nents of the said decision be exlendej^ to. 
other civil servants al.so. who may iiiit be parties to the litigation, instead off 
compelling them to approach the Iribpnal or any other legal forum. Hcpcc; 
the claim of the appellants is reqaired-'to be decided on the same analogy A"' 

principle as franjed in the eases of Dr. Farrukh Fiaz Lodlii and others by’the'

Tribunal vide its judgment dated 05.10,2015, 11,01.2016 and l4.1'2.201jS..

S.

I*

1:1
Ilf;

. M •

i

!

;
«V !' *v

r.K: ; ■ • 1%
Foregoing, in view and fpllowing the rule of consistency, : i 

impugned orders dated' 21.03.2016 and 25.03.2016
■; -.1.

are .set aside ^ith | 
direction to the respondents to continue the Mcnlih Allow’aricc already 
granted lu the appellants .siiiec 2012, and to refund all dcdiieiion made in ’ 
complianec wiih die inipugneii oiiicr.sUviiliiii a jicriiul ol‘une niuntli Ironi ' 
die dale llie e,i|iy Ilf iliisjii,11.11,oiii is iveuiveil in ilicir ofljee. .Sinec die miiin 
appeals have been accepted. Misc. f'etiiions arc also accepted.

.•I- !•
■*

*•'.1
•• 'Vr/j .- 

isrI

.1* ■

i
•fc.!

JiidgmeiiMi. apply all dieditjed appeal iiuiUiti.s- inulandi.s.y.f* •• •
s

10. h-.i •■J'hcrc sh.nll be no order as to costs. t-jl

.-ii'ii:
11. . i.*Panics shall be inforniccI\accordingly. .:

■' I'i'f,!
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; Iqbal ur Rashid etd; . •• "
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Mohsin Tanvir etc. (in C.A;166By 17),
. Jabbar HuBSBjn'.etcj '. ' . (in C.A..1669/,2017).
Syed Manaar Hussain Oa^ezi-etp.;-. (in 6,A^0/2at7)..

. Muhammad Saleem Kuaber etc. • (m CA..1|7W-27) ,
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Attaullah etc. , T’ (in C,a; 1675/,2017]• ■
Syed .Nazir Hussain Shdh etc. (in C,A«'1676/2017)
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• Mrs. Mehmood Farzana
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Zafeer Ahmed etc.
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ABif Amin etc. ...
Mr.s. veronica etc. • •
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. Mrs! Hurta Waseem etc; • ■
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Ms. Saima Parveen etc. ••.. ' . '
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Mil . ;■ Ms. Shahanathahidetc. . . . . -i" ,,
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Shabbir Ahmed etc. - om ' '
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. • Shahzad-Nasiretc. ; (in C.A.1836/2017)
Misa RuWna Aqeel etc. (in C.A.,lfi37/2017)

■' Irfan Ahmed ctcV ., i. (in C.a; i^3S/17)
Kaviaar Afza etc.v . • • ,. (in C.A.I839/2017)
Atif Rashid etc. '• (in 0,^.1040/2017) ’

■ Mat.Sh^imAlchtar etc. (in C.A.i84l7i7)
Babar Mchmotfdetc. ... (in C.A. 1842/2017) '
Iteal^hmed ^etc^^j \ ' (in^<;.A. 1843/2017)
Mra. Waghmaha Jaheen etc. (in C.A.1844/17)
Qari’ Muhammad'Abbas etc. (in C.A. 1845/2017)
Noureen iCazmletc,. . • .. (in<:.A.ia4e^ 17)
Sajid Masih etc; '(in C.A. 1847/2017)
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Haroon Rasheed etc. . ' (in C.A. 1850/2017)
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, Palahat Shahid etc.-^ . (in C.A.1G62/2017)
Mrs. Aaghari Band'etc. . (in C.A.1863/2017)
ZiaAfzalctc. ' (lnC.A.1864/.l7)
Muliammad-.l^aqat^tc; (in C.A. 1865/201.7) •

■ .RaiiqMasih etc..,, (in C71.1866/2017)
Javed Iqbal etc. . (in cIa. 1867/17)
Muhammad Yamcch etc. ' ' (in C.A. 1868/2017)

. Mst. Ishrat Masood etc. ... ■> (in C.A, 1869/17)
Zafar Iqbal Baiwa'etc. (in C.A.l870720i7)

'. Khalil Ahmad Bqjwa etc. (in .C,A. 1871/2017) .
. " AlamZebetc. (in C.A. 1872/17)

• Muhammad Jqbaletc. . (in C.A. 1,873/20.1,7)
.TanveenBa-waftetc;-.y ■ ; ■(iM-'C.A. 1874/2.017)
Ghulam Imran Baidcr etc.;: ' (in:C,A.1875/17) ,

• Muhanlmad.jparid'.etc. , V . .. (in C.A.1876’/2017)
Chan Mohmood Sqjjad.etc, . (ih'C.A. 1877/2017) . 
Nisar Ahmed; etc. ;. (in C.A.,1876/17) •
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Syed ARbar Hussain etc. , (in C.A.1890/.17)
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HMuhammad Attique lor Rehman 

etc.- - . , (inC.A.'811/-2016)

...Respondents(sj I -
f? ■

Mr. Sajid Ilyas Bhatti., DAG 
Syed Rifaqat Hussain Shah, AOR ■ 
Ms. Saadia Kanwai, S.p Fin.
Mr. Abid Hussain Chaima, S.O Fin. 
Mr. Sajid Javed.'Asstt. Legal Fin. 
Mr. Abdul Razzaq, AAO MEG 
Rawalpindi

. ■ For the Appellant(s)
ft(in all cases)

!i

3
For the Responderit(s) In-person

SFor the Respondent(s) Mr! Muhammad Ilyas Lodhi, ASC
Malik Itaat Hussain Aw'an, ASC

Mr. Muhamrnad Makhdoom Ali - 
Khan, Sr. ASC
Mr. Sikahdar Bashir Mohmand, ASC 

17.01.2018.

•j ■

(inC.A.316/16)

i

Amicus Curiae:

Date of Hearing
-!!■

JUDGMENT I

. ii
d ■

•• ttmAR ATA BANDIAL. j.— By leave of-tins Court 

gr^mted. on 23.02.2016, 01.-4.2016 and 12.12.2017 in the , 

• several connected. appeals before us, the appellant Federal 

Government challenges the judgments deUvered on 

questions of fact and law by the learned Federal-Service Tnbunal 

05.10.2015, 11.01.2016 and 18.07.2017. The judgments

impugned in the connected, appeals declare tlie respondent 

employees of different institutions .-functioning under tire -.

■:

i!
ii

--!. i
■;! Icommon

■ i
■ !i -

Ei
■

on I-•!-
■■ ;!

4"
■ tDirectorate General of Special Education (“DGSE”) to be entitled- 

of Health- Allowance ■ granted by the . Federal

s

-fto payment

Government vide,its Office Memoranda dated 04.02.2012 and

06.2.2012. These Memoranda are issued by the Finance Division 

(Regulations Wing) Gdveminent of Pakistan pursuant to ^ 

: approval, granted by the Prime Minister under the . Rules of 

Business, . 1973. It wouId .be useful -to reproduce
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fp
•ij I'.memoranda.containing the terms- and conditions for the grant of 

Healtli Allowance to eligible persons:

1-
■m "

s
I-I“Government of. Pakistan 

Finance Di-vision
. (Regulations Wing) . . f

Islamabad, the Feb,2012- F.No.2(13)R-2/20U ;
t

3'OFFICE MEMORANDUM - £g- !
!:: GRANT OF ADHOC ALLOWANCE EQUAL TO

• ONE BASIC PAY AT THE INITIAL. OF THE ' ’
- Sr.AT.F. TO THE HEALTH PERSONNEL IN .BPS

Subject:
E

SCHEME. f
The undersigned is directed to say that the 

Ordinance No!vI Of 2011 that sanctioned the Career Structure for 
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly, CSHP is no longer in the field and all health personnel -. 
have consequently reverted to the BPS scheme. In order to
___ pensate health personnel for the loss of benefits sou^t under-
eSHP -while preserving their status as Civil Servants, it has been 
decided by the Federal Governinent to grant-adhoc allowance equal . 
to one basic p.ay at the initial of the. scale to the health 'personnel 
in' the -emnlo-yment of Federal Government, in- BPS scheme, with 

- effect from- 1« January, 2012, This wUl be in addition to their ' • 
. existing pay/allowances in BPS Scheme.'

This Division’s DM No.2(13)R-2/2011-698 dated I?* 
November, 2011 may be treated as withdrawn-w.e.f. 26'. 12.2011. .

Sd/-' ;
(M. Munir Sadiq)

Deputj' -Secretary (R-I)”

W-
■■

com

t ii!

2..
■ i ■ !

ir-.

:i .***.

"Government of Pakistan. ,
. Finance Division 

(Regulations Wing) .
N • 'I' R.No.2(13)R-2/2011-777' - Islamabad, the Ofiih February,2012

OFFICE MEMORANDUM .' ' '
ftiil

■ .GRANT OF ADHOC ALLOWANCE'., EQUAL TO ONE
BASIC PAY OF.RUNNIWG SALARY TO THE HEALTH '

. PERSONNEL IN BPS SCHEME. ■ -

In continuation, of Finance; ’ Divr.sion’s O.M. 
No.F.2(13)R-2/2011, dated 4.2’.2012, it has been decided by toe 
Federal Government to grant benefit. of one basic nay of running . 
salary as ' Health Allowance to the. health personnel in the ' 
employment of Federal Governinent, in , BPS scheme, with effect 

' from 1“' January, 2012. This will be in addition to their existing 
allowances in BPS Scheme. Also grant of stipend amouiiting to 
Rs.50,000 per month to the postgraduate residents and Rs.24,0C)0 
per month for House ■ Officers respectively w-.e.f. 1.7.2011 -will .
continue. ■ . , ’

Subject:-
.

.f]
tl

I

Sd/- - . .
(Manzoor AliKhan) '

Sr. Joint Secretary (Regulations)".

'(emphasis supplied): ' '

. Learned Deputy Attorney General has contended 

that the Health Allowance granted by the Federal Government is 

■ available to health personnel in the employment of . the Federal 

Government in. the BPS scheme at three hospitals established in

lii!?

. -2. . I
i^ I.1!

fill- II

Senior Court
Supreme Court of Paki,stt;n 
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Iii ■ i■ Pi ■ 'i'iiIslamabad, namelyPakistan Institute. of Medical Sciences. 

{“PIMS”),' Federal Government Polyclinic .(“FGP”) and National 

Institution of Rehabilitation Medicines (“NIRM”). The employees 

■ at these hospitals do not have a career structure in place after 

. . .. the Career Structure -for-Health Personnel Scheme Ordinance,

2011 (“Ordinance”) lapsed on 26H.2011. The Health..Allowance'. 

was accordingly granted by the. Federal Government as. a forrn of . 

compensation. It is clear from the two memoranda dated .

■ 04.2.2012. and 06.2.2012 ■ reproduced above that the Health 

'Allowance is granted to “health personnel”. However, the 

composition of the. category of employees that are eligible for the 

benefit has not been provided therein. The respondents vyho are 

• several hundred in number are unrepresented, by counsel. In 

view of the fact that a large number of employees are affected by 

the instant controversy,, the Court has sought assistance from 

Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Silcandar 

Bashir Mohmand, ASC as -.amicus curiae, in the matter.

Mr. Silcandar Bashir Mohmand, ASC made able subriiissions 

before the Court -that highlighted important facts and. 

documents on record which simplified the • controversy 

appreciably.

•jj

SI 5

i

■ii
.i;

i;
r.

i:
iip

■ t !i 't f
i: ■ ii!iIi!

iii

t
!■

• - Ii ■

I

I
I

I
l:

I

i
S' piIt transpires that an Office. Memorandum dated 

27.03.2012 by the Finance Division (Regulations Wing) clarifies . 

that the term “health personnel” used in the above mentioned 

memoranda bears the meaning given to.- that Expression in 

Section 2(b) of the Ordinance. This definition' refers to tlie 

■contents of Scheduled' to the Ordinance which.'specifies the 

service providers who qualify as health personnel. A perusal of 

Sched-ule-I .shows that five categories of seiyice providers are
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\ I
classified as health personnel, namely: Doctors, Allied^ 

Paramedics and, Support. The sendees specified under tlie 

categories- of Paramedics'^d Support, include Teachers,' 

Audiovisual Operators, Technicians, Librarians, etc.'

The

■, Nurses, !.i
I s --

. ■lii
i?
!bn

ii ■ ii
T

■a.

I4. administrative Ministry for the' health- 

institutions of the Federal Government at Islamabad is 'the

■ ■ n! Ev .
•I'-

fi. i:Ministry of Capital Administration and Development. Di-vision ' 

(“CADD”). It is an admitted . fact that vide order dated 

13.03.2013 the Ministiy of CADD granted the Health AHo-wance 

to the employees , of the DGSE and its allied special education 

centers/ institutions including National Trust for the Disabled 

(“NTD”) and the National Council for Rehabilitation of Disabled 

Persons (“WCRDP”). The respondents . were / thereby 

acknowledged as beneficiaries-of the said grant'and were paid 

the Health Allowance with effect from 01.1.2012 until .

i
• fi :

■ y I

r: ■

Ii
Ii9 • I

I
.5!

■ -I i27.10.2014, when the Finance Division informed the Accountant 

• General -Pakistan Revenue (“AGPR”) that only health, personnel
IiIworking in Federal Government hospitals and clinics- were . .

the-. Healtri Allowance'.. The AGPR
Ihi

qualified to receive

pondingly instructed the. DGSE to stop payment of the 

said allowance to-its employees , as no budget-allocation for ;the 

said emolument.had been made in the financial year 2014-15.

The discontinuation of their Health Allowance was

ii Ii:corres ii - '
i!
P.

■

■

: ■#
!i

5:-
taken-to the. Islamabad High Court by some of the respondents.

Vide order dated 17.9.2015.the learned.High Court referred the;.

the Secretary CADD for passing- a spealdng order ; !i;
.ISdispute to

thereon; .' and till- then restrained recoveiy of past payments-of I
■ -I

tire Heal'th Allowance from the- affected employees', of DGSE ahd i?l-iIk, allied centers. The .SecretaiT .CADD heard the Barties and by ii
'■i

1' I
^ ■ 4I - -i -late'Senior Coorp^

Supreme CouErdTPai-cistas
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■

order dated 21.3.2016 rejected the entitlement of the., 

respondents to receive the said allowance. .The principal ground / 

of his decision is that employees' of the' DGSE were engaged in 

the process of education, training and rehabilitation of disabled 

. children and therefore did not fall within the ambit of a ,health 

organnation. The respondents successfifUy challenged the said 

order before the learned Federal Service Tribunal which has, 

inter alia, by the irnpugned judgment dated 18.07.2017 declared: 

that the respondents are entitled to- the grant of .Health 

Allowance.

V #
li

i-
. .1 ■

ii
ii

• % i

'I
Learned Deputy . 'Attorney General has contended 

- • that after the lapse of the Ordinance that had provided a career 

stilicture for the doctors', nurses and paramedics , working in

PIMS, FGP and NIRM, the Health. Allowance was granted by the

compensation to the said health- 

however, unable to. show any

6.

I
ii
■i

■ I
i

:i
■!l ' -Federal Government as 

personnel. He was, 

contemporaneous direction issued by the Ministiy of CADD or

i>
i;

i;

the Ministiy of Finance that restricted tlie grant of the - Healtli 

Allowance to the claimed employees of the . three hospitals
f

i s;i ■ i;specified by him. As already, noted above, the definition.of health

the Ministry of .Finance Office ■ .3■ personnel provided in 

Memorandum dated 27.3.2012 is-wide in scope and therefore

unhelpful to his plea.

We have examined. the definition of. “health 

persomiel”. adopted by said memorandum dated 27.3.2012 from 

- . Section 2(b) of the Ordinance which is to the following effect:

:‘b) "health personnel” means a person who holds a post in any ■' 
institute or organization delivering services in the health
sector and included in ScheduleTl, but does not include; ,

. i) .a person who is ' on deputation, to the Federal
• Government'from any Province or other authority; .

7.

.
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ii): a. person who., is employed on contract, or ori. work 
■ charged basis or who is paid from contmgen.cies.”. . ^

. E
■i

11
- 1: .

liiiIt is noted, that the: fotegoing definition of health 

personnel covers persons holding posts in any institute or 

organisation who are delivering services in the health sector that 

included in Schedule-I to the Ordinance. Learned Deputy 

Attorney General was unable to distinguish the respondents, 

who are employees of the DGSE and- allied institutions/centers, . 

NCRDP and NTD,' from the paramedic and support staff

positions that qualify as health personnel according- to 

Schedule-I to the Ordinance. It is not denied by the appellant, 

that education,. training- and rehabilitation of disabled persons 

services provided in the health sector. These services fall 

within the terms of Schedule-I ■ to the Ordinance • and therefore

the providers thereof qualify as health personnel.

Accordingly, not only do the respondents fall within' 

the categoiy of persons who are, in terms of Finaiice Division 

Memoranda dated ,06.2.2012 and 27.3.2012, elig.ihle for grant of 

Allowance but their entitlement has' in fact been

a8. ri

ii

I.are

ii ■iiIi
i! -!if • [1•'fell 'Ik

;; •

i!i
■ , i!

Jl- i

■ Ii

!

are

9.
i .

■ s

tlie Health

admitted by'both the Mirdstry of GADD and Minishy of Finance.
t

In tliis respect the aforementioned letter dated 13.3.2013 issued ii
■ Sby. the Ministry of CADD is. referred. Also the affidavit of the

of Pakistan filed- in the

. Ii: ■ iiiI!-Secretary Finance. Government 

Islamabad High Court pursuant. to that' Court’s order-dated

■ 20.3.2015 passed in Writ Petition NoV 4007 of 2014, specifically 

records that the proposal approved by the Pnme Munster vide 

Sinnmaiy dated 25.1.2012- did not restrict admissibilily of the

the personnel of the .three hospitals

■I

■ ■ I •

If;
Health Allowance to 

(identified by thedeamed DAG). For that reason die -Finance

Ii
i-:.
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5 ■ i

Division Mpmoranda dated 04.2.2012 and 6.2.2012 made the ■

■, allowance- available to all health personnel employed by the / 

Federal Government in tlie BPS'Scheme. -

f
o V /■ i

\

■■As' a result, the said allowance was paid to the10.

health petsonnel of the DGSE and its allied institutions until' ll •

27.10.2014 when the Finance Division instructed the AGPR to ■

■ >I- confine the grant of the allowance to employees of Federal'

■ Government hospitals Md clinics. This instruction represents .

merely, a change of opinion which is not occasioned by an, 

amendment in the terms- of eligibilily for the Health Allowance. 

Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and 

27.3.2012 .issued by the Finance - Dmsion, Government of ' 

Pakistan stiU hold the field in their prigirial terms, there is no ■ 

merit in the objection- by the learned DAG to the entitlement of 

the respondents to claim and receive &e Health Allowance.

As a secondary and alBO'.tenuous -argument, learned

■■ P
- ■■

■ ir

• !!

3

ii:
I ■

• 11.

Deputy Attorney General contended that the Health Allowance is 

granted under executive . fiat. without any statutory ■ backing

therefore the same can' be withdrawn by the Federal Govemmeiit 

, at any time.. That is -clearly a flawed contention. . It is admitted' ■ 

that grant of the Health Allowance and the terms of eligibility to 

receive the same were determined by the competent authority,' -

Ministry of Finance in accordance witii Rules of Business of the

Federal' Government. The original-terms of the said lawful grant 

still hold the field. These were acted upon-and payment-of the . 

Health Allowance to the respondents has Conferred a vested 

right upon them. In such circumstances, the executive is barred-' 

by the rule of locus poemtentiae irom unilaterally rescinding and 

retrieving the benefit availed by its recipients.. Reference is made ,.
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to Pakistan; through, the Secretary, Ministry of Finance vs. .m- ■

Muhammad HimavatuUah Farukhi (PLD 1969 SG 407) and . [

. The Engineer-in-Chief Branch vs. Jalaluddin -(PLD 1992 SC 

: 207)' Therefore without a change of‘the terms of eli^bility for 

. the Health Allowance even, the prospective exclusion of the 

respondents from receipt of the benefit shall .constitute arbitrary 

•. and unlawful action.

■| •

I

. li

. -ii

In the circumstances, we do not find , any error or 

defect in the impugned judgments' of the learned Federal Service.

12. i]

Tribunal dated 05.10.2015,. 11.1.2.016' and 18.7.2017.,

Consequently, these, appeals are dismissed and the entitlement 

of employees of the DGSE, allied institutions/centers, NCRDP 

and NTD to ■. recehre the Health . AUbwance. is affirmed.
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’ - a GOVERNMENT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT AND ADMN: DEPARTMENT 

( CABINET WING ) 
No.SOC(Ea6AD)9-24/2019 

______Dated Peshawar the 28*“ October . 20^9.

'v-

■ » ■

, O'
*

2JB 0The Secretary to Oon. of Khybcr Pakhiur.khwa
z'akni, Ushr, Social Welfare. Special Education &. Women
Department. ' .'si

PRQVINClAL_-CABINErSUBJECT: DECISION OF THE MEETING OF 
DATED 22.10.2019.

I am directed to fonvard herewiUi 
iTiceUng of Provincial Cabinet held on 22.10.2019 
Chief Ministe r, Kltybtir Pakhlunkhwa for implernemauon.

Dear Sir! the following decision of the 
under the chairmanship of

S'

i AGENDA ITEiVl NO. 16 , ^ np SPECIALDRAWL OF HEALTH ALLOWANCE BY, THE ^yBER
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KH
PAKHTUNKHWA_____________ ^--------------

- t

/i

'5
Decision of the Cabinet:

' The Cabinet approved Health Allowance to the devolved employees of

Special Education Institutions at the rate of one running baste pay.
■

Zakat. Ushr. Social Welfare. Special Education & | 
Women Empowerment-------------------- -------------

i

.'J

..i
Implementing Department:

» t<,p pnon., » U..
, Adraini.stration Department. -- '

2. n
. (

Your^Jaitlitully,Cabinet Section
*

SECTION OFFICER (CABINET)
• .V

ENDST.NO^D^ISJEVSrL 
Copy to:-

Deputy Secretory (Cabinet) Admimstrau^eijsrrtmep^
1.
2. • PA to
,T. PA to

(
I

1 SECTITJN^FICER (CABINET)

4
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RFTTER COPY OF THE PAGE NO:29_

GOVERNMENT OF KHYBER PAKHTUNKHWA 
FINANCE DEPARTMENT

notification

Nn.FD(SOSR-in8-8/2019, In pursuance of the Supreme Court of Pakistan Civi 
Aopeal No. 811/2018 titled "Muhammad Atique Ur Rehman & others Vs Federa 
Govt of Pakistan & others etc" the Government of Khyber Pakhtunkhwa 
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of 
one running basic pay to the devolved' employees working in the Speca 
Education institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

The above said allowance will be admissible only to the employees of
of Khyber Pakhtunkhwa devolved under 182.

Special Education Institutions 
Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa 
Finance Department

Fndst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

1. Accountant General, Khyber Pakhtunkhwa Peshawar
2. Principal Secretary to chief Minister Khyber Pakhtunkhwa.
3. Principal Secretary to Governor Khyber Pakhtunkhwa Peshawar 

Social Welfare, Social education & Women Empowerment4. Secretary to 
Deptt.

5. Director FMIU Finance Department Khyber Pakhtunkhwa.
6. PS to Minister Finance Khyber Pakhtunkhwa
7. PS to Secretary Finance Department Khyber Pakhtunkhwa
8. PS to Special Secretary Finance department Khyber Pakhtunkhwa
9. PA to Additional Secretary (Regulations) Finance Department
10.Master File

Section Officer
Finance Department (SR-II)



■ ■ € * V-

Before the Secretary Special Education Social Welfare & Women Empowerment

Department Khvber Pakhtunkhwa Peshawar

Subject- THROUH PROPER CHANNEL APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted.

That I am serving under your kind control in the Special Education Institution and Teaching

Providing special education/Training to Special Children. It is pertinent mention that after

Eighteenth constitutional amendment the employees of Directorate General Special -

Education, of the Federal Govt Department, have been Transferred/Devolved to the -

Provincial Govt. Special Education and Such Devolved Employees though serving under the

Same Department of the Govt, Khyber Pakhtunkhwa, are allowed/Granted Health Allow

Equal to one running Basic Pay w,e,f, 01-01-2012 Which has also been endorsed by the

Honorable Federal Service Tribunal as well as the Honorable Supreme Court Vide its

Judgments in Civil appeal No 811/2016,also approved by the Provincial Cabinet on 22-10-019

And also implemented. Since the employees Devolved Institutions and I am performing the

Same duties in the same Institutions, Same Department, having same Job description and

Cause, being teaching/providing special Education/Training to Special children, therefore I

Could not be treated discriminately more particularly with respect to my colleagues and that

Too under the same administrative control.lt is worth to mention that the employees of

Devolved institutions have been allowed Health Allowance since 01-01-2012.and even after

the payment of arrears the same has been merged in their Basic Pays.

It is therefore requested that I may kindly be allowed/granted Health allowance Equivalent

To one Running Basic Pay w,e,f, 01-01-2012 on the analogy of the employees of Special Edu:

Institutions of Khyber Pakhtunkhwa with all back benefits.

Dated
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BgFOmE THP KWC service TRIBUNAL PESHAWAR

/•7022M. IS!o.

Mo\3h>^ >\ppetiant
Q VERSUS

(hvlr .Resp<jr»dent|$}&pt}iers

<lo rserefiy appoint and cor>s,r?&jte.
Fazaf Shah Mohmand Advocate Supfewe Court &. To act w»
am) pjcaa in rrje iboveHTienSBooaa fRaoer ^aml;.R5 compTOfrWe sf.c

oihmit to artjjtraiion afy::{fi«sorfKeS Qr tJutpat® Jttar spafl W'as 
t^ching or lo any rnarmei rettang »ifte- saW and^ to rccetve;n70ocy and
grarvf receipts merefore ito «3 do aJj otmr acts and things vmch rnay be 
necMiary to-fee'done f« toe ptogress and re course of dw fHOiecuiiDn ol toe. 
said m8«c?f

S3k5 rrcttter

• 2

To drafr/iihci- sign files- at rsecessary pleadiryjs, applications; op/cePom, 
affictevto or other docurnents as sfia» be dee«^ necessary and 
adirisaoic for the prosecuix«T> ^ toe s»*d matter at aff i ts stages.

2. To emplt^* any other tegal Pfsetiaoner, autoertong hsm. K* esefOto toe 
■ corrferred on'.toe underagned Advocate vs.-hcrever he may

mkikmto.mso.
/V^^P! t^rretiy-agree t0vrat% wh«aevef toe AcwKiste-to'to.a so.Bs®Tuse&hau a© 

m toe abbve (tsistor. .f afeo tentoy agf et? net to rwte toe Ato/ocate or ha 
suasPio.to lespGnsifcte te the resylt 6f toe said fTtaUer if? crtosegueoce of h«. 
absTtoCi* fn.'ni toe Court vmer? toe sjid iS Ct^ed up for neanng, I further

' iie3'dby...^rbt:toi^'roT.he,e'vcnt for !t?e whole or any part of the fee to-be paid to,
toe Adf^afe^renl^hgp^paid he snail .&e enis««s to vAtodfsw frttoa top
■rtiitter. Kccrtofea.bytoe-toJ:.,______

i.

CUENimj^

ACCEPTIOBV:

'' ■■■ '■ ' "' " /Fazal ShiW
./kf-ypCATE,.

‘ .St£pras« CmmOf Paksiajw ;
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