. 16.08.2022

Learned counsel for the appellant present. Mr Kabrrullah |

Khattak Addltlonal Advocate General for the respondents
present. - o o

Reply/comments on behalf of respondents not submltted ’

Learned Additional Advocate: General seeks time to contact the_ o

'respondents for subm|SS|on of repIy/comments Ad]ourned To

come up for reply/comments as well as prellmlnary heanng on
13.10. 2022 before SB.

(Mian Muhammad)- |
‘Member (E).
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S.No..

. -Date of order

Court of

‘ Case NQ.-

} orm A

FORM OF ORDER SHEET

o L{q /2022

proceedings

2

24/06/2022

6'— -~ 22

06" July, 2022 |

g Order or bther proceedmgé wfth 5|gnature ohudge

may be entered in the Institution Register an “vpuAt up to the Worthy |

T A e

The appe_al presented today by Mr. Fazal Shah Mo_hmad ‘Advocate

Chairman for proper order please.

- REGISTRAR,

This case is entrusted to Smgle Bench at Peshawar for prellmmary
hearlng to be put there on 2"‘74// .Notices. be issued to appellant

and his counsel for the date flxed

CHHAIRMAN

“ Counsel for the appellant preseht'.
~ Let pfé—admiésion be issued to the reepohdents. To
‘come up for reply/preliminary hearing on 16.08.2022
before the S.B. ‘ ' '

(Kalim Arshad Khan)
' Chairm_an




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No__[p WA 2022

Mian Hastam KNAN .ccccccescasmsssnsssanasensevesnnnennmnssesannsannnnaness Appellant
VERSUS
[€10)7, =16 I 0] o 1= 3O Respondents
INDEX
S.No | Description of Documents Annexure | Pages
1. Service appeal with Affidavit 1-3
2. Copies of Judgments, Cabinet decision & | A, B, C & | 4-29
Notification D
3. Copy of departmental appeal E 30
4. Vakalat Nama 31
/
Dated:-20-06-2022 . Appellant

Through \,,5@
[

Fazal Shah Mohmand

Advocate,

Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841

Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

Advocate
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Kaiyher Peistukhwa

PESHAWAR Serviede Fripbunal

Biary n.,._.tll/j__..
N 22

Service Appeal No /0272 /2022

Dated
Mian Hastam Khan, Chowkidar (BPS-03), Govt. Institute for the
Visually Impaired, Children (Boys) Peshawar............ Appellant

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar. |

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKH\WA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
\WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

&{ndy | |
On acceptance of this appeal, respondents may kindly be
E%—gmg’ directed to grant/allow the appellant Health Allowance at the
2\ \b \3;\/ rate of one running basic pay with effect from the date of
appointment with all back benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Chowkidar (BPS-03) on
11-05-2017 and is serving in the Special Education Institution
and teaching/providing special education/training to special
children and since appointment he has performed his duties
with honesty and full devotion with spotless service career.

2. That after eighteenth Constitutional amendment, the
employees of Directorate General Special Education, of the



g .

Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of his appointment, vide departmental appeal which
has not been responded so far despite the lapse of the
statutory period of ninety days. (Copy of departmental
appeal is enclosed as Annexure E).

- That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay with effect from the date of his appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.



D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
Dated:-20-06-2022 ppellant
' Through
Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan
LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. u.,&@

ADVOCATE

AFFIDAVIT

I, Mian Hastam Khan, Chowkidar (BPS-03), Govt. Institute for the
Visually Impaired, Children (Boys) Peshawar, do hereby solemnly
affirm and declare on oath that the contents of this Appeal are
true and correct to the best of my knowledge and belief and
nothing has been concealed from this honorable Tribunal.

EPONENT




S ' ' lufll'lm'uf Sheer . S v

lnthe I L(lCl-ll bcn'u.c Tribunal, I.slnm.llmd

v/\l‘apv..ll’\ N0 565 1o 573, 757 to 793, 894 1o ‘)l«\ 91 8-A. 919 (0

o 943,998 101045, 1108 to 1179, 1224 to 1243, 1265 10 1325, 2327
Vi o 10.2350, 2352 10 23688&2868-A, 23G9 lo 2443, 2446 10 2484 &
/ ’ o 2487 1o 2501, ,..sOb lo 2520(R)Cb[2016 with M.P 'S,

Nuseat Talir uu(l othiers -
\'l‘l NUS

Sccrchx) ' C‘.l)n( 1] Admuus(x.ul-ou & Dwdo sient Division,
Sccx cl.u Yy l-mdnu. Division and ACPR Isl.rm.ll).:d

Datc oflnsmuuon : 04.04.2016, cic. .
Date of hearing  : 17.07.2017
Date of Judgment : 18.07.2017

Before: . Syed R.x!‘th IHussain Shah, and-

v o e Sycd Muhamniad H'umd Mcmbcrs.
_ Present: M. Mulmmm.nd Anwar Mu;,hal Advocmc I'o;‘ the . .
\ appellants. . Cod
Y . "Syed® Zil-c-Husnain Kazmi, Assistant  Altorncy |

General for the respondents with M/s Arshad Anjum, .
Assistant Direetor, CA & DD, Naveed Akhter, Scction . L
Officér, Finance Division, Azhar Nadecem Ajvan, -
o : Assistanl Accounts Qfficer and Muh.unm.ud Ja bnr, v
- . ' . bum)r /\mlllm /\Gl’l\ as D.Rs. -, ; E S ]

] P =
: - -~

)'Ul)(‘i\'”‘Nl

.

" SYED RAI‘IOUP HLHSAIN SHAH, MEMBER;- WIlll (hmJudl,x[m.nl,_.;-
we shall decide the above ullcd -appeals. The facts ;,nvmg risc to lhc present-

' appcals arc lh'll the Prime Muuslcr of Pakistan appl oved puymcnt of. H! allh .'

Allowance to the institutions provxdmg Health Services in the year 012...;
~and the Fi mancc Division’ :ssucd nouﬁcauou No. 2(13)R-2/20! 1-777 nu.dl‘
- 06. 02 2012 for grant of Health Allownncc, cqual to 0nc|bas|c pai, iof. i

leral

-

- RN ST R = =

-
ez s er

i

Sa

running salary to the hcnllh personncl in the cmploymcnl of Fe
I

Govommcnl in BPS Schcm«. w.ef. 01.01.2012, in addition lo lhc exi lii
pay and allow.mcu. in m*s scheme, Hc.lllh allowance had been pmd l(

conlcmporarics of the nppcllams in othcr Govcrninent. Hospuals mclu
PIMS Federal, Gov(. Pul) clmn.. CDA, ICT, Pakistan R.ulw.u'x .lud Fede

e A TR T [ ey,

v , Govcmmcm Scrwcus Hoapu.nl lnl.lmnbnd cte. but it was d .\coﬁlinuud l )
o : S 7 the pu.scnl appcll.mls vide impugned orders dalcd 08.08. 2014 21.03.2 '

‘; ’,.‘f'- |- sy T
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; Ioera ...'Lt} : L
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the following manner: - i
7 xwx . o Xy _ : XXX
- 4. In e light of the above, (e instat petition
. : : - alongwith the: connecteq petitions are converted into

. K ) \'~..«. .
2 $65w STUIICSI2016, ere, winy ML, < .

.‘-

and .'!5.()3.'_’01(-‘.“ The. Sceretary, -Capital 'Aélminislr;r'.'"rl & Dcvclnpmcm '
Division (CAKIND) vide luuLj: et 06.08.2052 alowwe,

"o 24 personnel off Di:ccguu';uc'-chi-ml of Special lidm_ ‘un (HOaGsE) nd

Mealih Alowance

the AGPR. Islm'nabad’sznrlcq payins tic sn‘id'Aum\::mcc - hese personne)

with elfew Trom 0100 25, Due 10 diseriminajve uctic off Secretnry
CALDD l'hc.;'cmployuu:: o' DGSE started agitating ll,u:‘. matter with him v

©wide leiter dated 13.03.2011 allonved { jealrn Allowanee to all the cmployc_cs'

e of IG inslil'miuus 'nl' DGSE and allied cducation centbes, cle. in view.of

funciions and the scrvices being rendered by them in prbviding.chl(h_

1 ellect from 01.(51.}2012

and the AGPR accordingly starte p.'l)'i'ul; the said Sllowanee 1 them, The
AGPR vide letter dateg 08.08.2014 iuﬂn‘mcdv the Dircctor Gcncrnl;' DGSE

-Services 10 the disabled apyl speciad childrcn'wiu

that Finance Division had.po provided budpet allocation lor the year 2014.

2015 for the said )\llowam;c_’. hence, the Payment of said Allowance be

'Sloppcd by sub’[nilting the compuicr changes Ihi’bu;ilfcon’ccmcd DDQs.

Subscquently he Finance Division allocated budget for the said Allowance - O

but the CA&,DD parked the budget ang later on nlio_catcd the s'."xmc; ta ;oiuc

" other organjzation, Bcing aggricved ql’sldpp:ugc of the said Allo\fv:mcc vide |

letter . dageq 05.08.2014 the  affected cmployces filed Wiy Petitiony

No.3.784lzdlll.'3358/‘201-! uml‘-l()(ﬂ/?.mcl which were disposed of Ly th
Hon bic Islamabad Hiph Cuur:l_. Islamabad vige order dated I7.()9.'2'Ol$ i

fepresentations deemed (o b ‘pcndi‘ng_l)clbrc,(hc"lcumcd :

Seerctary CADD; The learned Scercrary CADD ‘shalj |-

~ afford ‘an opportunity of hearing (o "ag authorized

- Fepresentative af e Petitioacrs and, thercafier pass a

"-Speiking order, I g expected that the Secretary shall,
interalia, take intg consiteration: - i

) the :afﬁd'ﬁu'il dited 26.3.2015 filed by the Sccr;cmry

Finange, during the p';:occédings belore this Court; !

b) the St hat in soms cases the Health Aljoy ‘ance,

wWas mid to the tmployeces by the AGPR pirsuant

o e e approval given by g CADD;: T

€ Fhe request muge by and on behatr nﬂ the,

Petitioners that in the circumstances fecaverdy of

. the Health Allowance “would . cause imnense
- basdship:. any ' -

'
are crployces of:
Sty ey Ahe:

d) The fact. tha the petitioners
ARV QW Y different e noments  ang
.r,'r-a-;‘_",‘\.': reEy U ey ‘

R L) oL
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;é 7 303 o STHIRICSI2010, cte. with M.I'5,

administrative \.mmol ol CADD andd, therelore, the

“entittement or cligibility  shall _be  taken into
consideration in the light of status of' cach
departmient or.entity separatily.

paid 10°'thé cmployces is recovercd after a speaking order hus
been passed by the learned Sccrclary It is expected that the

‘Scuclnr) CADD shall pass a speaking order prcfcrablv wuhm
© 90-days.™

T ONNX

S, - " In order to nicet the ends of JIISIILL, u wnuld be
"appropriate that. r;.covcry of the Health Allowance alrcady

“NNN " XXX

The Seerctury CA&DD alier jwru::iu_u_;,nm record uid allording the

" petitioners (now appellants) .on,

,21 .03.2016 and . declarcd the CA&DD‘S lcilcr dated 13.03.2016

‘opportugity of hearing 0 the authorized representatives ol -the |
14.03.2016 passed the order dated:

allowmg llc.lllh :\llmv.mu. Ao the Dbbl uupluyc.c:, uul.nvt'ul, .q_.,.un..l o
the rules, \'oxd ab initio and dirceted the- AGI’R lo recover th saul

' 2."

' Allowancc from their salancs m casy mslallmcnls.

i this backdrop. lhc nppcll'\ms filed lhc instant uppc'\h

lhc followmg prayer: - n

3

“It is, lhcrcfon., most rcspcclfully prayed lhat the

"appclla_m being cntitled to Health - Allowance being |
"covered under category of HMealth Personncl, 'the said
‘order -dated’ 21.03.2016 by " respondent No.l - muy |

therefore, be set aside and it be declitred that the action

el respondent Moot in withdrawing the suid s llov-am—-

and recovery thereof from the -salarics of appcll.mls, is

_ malafide, illcgal, violative of principles of locus| .
. pocnitentiac, unf.nr. unjust,” unrcasonable, nrbxtnry J
“fancitul and. capricious, and that are entitled to receive| -
the same, . from the date it has been wnlhdnwu and[ -

stopped lrom payment.” T ot

'Ihc lc.xrm.d ‘counsel. for the dppcllanls argucd Aha

!

* Constitution of the Islamu: chubhc of Paklslan. 1973 and, covered

{

Scction 2 (b) of anl Scrvanls Act, 1973 \vcrc onmlcd to all pn

stated that - ﬁu.mcul dlrccuvq conlmncd in Mimslry oq l"mnnct.
No 2(13)R—2/"0]l datcd 06.02. 201” ‘was unambxguous and ‘!‘;ﬂf‘?‘;
stipulated 1dnu~.snhnhly of Health- Allowance to .xll hmlth le"-Oll
cmplovmcnl of’ Federal C'uvmum.ul in 3PS .'s\.lu..m. but d...spllc thye

nnulu..umn ol llw I m.mu, lesmn. the appc.ll.ml\ were dcprlvul
- f

'-ccﬁeml Lo ;- ¢« ituna I

|
e

isiamanad R S i .
]
1

wlith

.appcllams bcmg lcdcr'\l govcrmm.nt Scrvants undcr Amclc 2 0'. of

mdcr
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'DGSE cmployccs mlhnu( cu..cFrrcncc of the Fj Inance Divisicn .md~ thc

. subscquently dnconlinucd afier vcnm..umn of ullxllcxllmt in . rrdcr lo

prevent the misusc of this allowance by non-cntitled personnel

4" 508 m 57 mc)cvzmn, cle, wi(h M.Ps.

. said benefits, 1 suppont of lu< u.rsmn. the learncd counsel for. e

appc”:mls referied o the mzlmm.m.. of F§ ST dated 0.) 10.2015. 11.01. "OIG
18.05.2016 and 14.12.201¢0 p.nxcd in l\ppuﬂ.‘ No. ""4(!{)CSIZ2()I S, 867 (n
372'(R)C5/20Lt. 2 K¢ lh l 187, 118y ('( l"Sl(l\)(..S."Ol:l & 33!

: »l'OﬂR)CS/ZO]G and praved for the s'mu velicf, The lmrncd éoluwcl

v..huncnll) nrcucd lh.n' the .v..sponduu-rm'mcu Division was blmvuu, hm

and cold in the same bl cath iis. o the ane’ hand, it hayg .:dumu.d the clmm ol'

" the Ippelianis i p.':..*. 90 Im.u ,::\..l\\'lbb Coiiments filed i he e olt.
_ Islamabay ngh Coun lshmnh'\d avhile, on (hc ollu.r lrmd lht.y (Iu.lmc.d 5
- the same claim \'ld(. onder d.xlul 2l 03.2010. 1e  contengled (hat - ‘the hcm.l' t

. once granted nnd acted upoy’ h.ld created o vested right wlm.h could uol b; e

withdrawr u-nl:ucr.nll\'. in \mlnlmn of j punc:plc of nitural iustice, The
Jeamied counse) lnr the Aappellang l.|~.|ly .ucm..d that unpugncd nrdcrs-‘wcrc
void ab- initio, - cm.xm-nnn-uuhcc and’ having ng .-'::uu':(ily of lnw s )
\\-ill'w;lr:;\\';ll‘).\'mpp age of \.ul.uy .unmmlul to punu,\lnncxﬁ which t.oilld not

be awarded without .ndnplm,- the due plm.c\s of L. pmvulul mulcr llu. .

(;u\'umm.nl Servanty (13 flici m.y gl Uv.uphm.) Rules, l‘)?J

9. ‘Hu. :lppc'll-. were rcsmccl by lhl.. rcs'pondt.mﬁ, Il .was sla(cd g

that lhc said .-u"m\':lm ic \\.ls x.o( .ldmus'slhh. o the appellants as ﬂlcy dld ncf-t:.

“fall umlcr the 'Ic.uuucn hul.h pmsunnd because hv..alth pcr\onncl meant . -

" a person who held a' post in .mv institute or organization dchvcrmg services .
" in the health scctor and mcludcd in Schcduh.-l It was further subnuucd tha{

lhc Health Allowancc was nllowcd pl’OVlSIOH:l“V to, the .lpp(.ll.ml 'b'y Uu.‘

.AGPX\ on the basis ol C/\DD Division’ s lc.ltcr dated- .06.08. 2012 buy’ -
. subs‘cqucntly that Dmsmn mu a rcfcrcncc to the Financec Dmsxon lo  Scck 4

its concurrence for adml':sxbllll) of Health Allowance Which n.grcltcd the| -
Samc on 14.03.2013 on-the ground that thcy were mvolvcd in thc proccss

of cducation, (rammg and rc.h.'llnlu.umn ul' dn.lhh.d o._hlh.lrcn .md persons

Wwith disabilities and, ‘hence, unuld nol e dccl-:rcd a8 lu.nl(h personnel o 1,

bccnmc entitled for the said .llluw.mcc. The CADD on 13.03. 20!3 in jts
commumc.nuon lo AGPR um\cn‘d sanction of the Ih.allh Allo\vnncc o

';\GPR made provisional Paymen; o the appcllams. which .;was'

submitied bv respondent Nn 2 lh.u health .:llow:mcc Was granted yith' tie .
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: ?, - 565 :(»'_5‘73(|'<)Csama. ete. wiil M.Js,
' . .
:xpprm":n,l ol the Iime Minisicr, through a summary, specifically mov.cd I'ur_
'lhrcc FFedera) Gm’érnmcn: _l-fospi_(uls i.c. Pakistan Igts(ilulg of Medical
Scicnces, l-‘,.G'.‘ Polyclinic and National lastitute oI'Rch:lbilil_ulion Mcdicine,
dhe _L)jrccxok:up (icnc@l of Special E(luc;'ntin_!n & Sociul Wclf:urc'. h‘cil_ag an
cducational body. dealt with - the. process of cduc_u‘tion,.-lraining and
.'n:habililu(ion' of d'is:xl;lcd -Cllléldféll and persons wiil cli;h_bi_lilics; which was.
;:;urricd oul by a n_:mhi-_nrol’cssi&uﬂ (cn'n'i ixicluding‘ leachers, profcssimmls,

doctors, :xdmiui.-.'m'num,. ministerial any suppuortive / ancillary stafr did ot

© fall :wi~u1in the ambit of hecaltly organization and could not be declared as
- ‘health pér?dxnn:cl' da yet the .-::nid-u’llu\v;'nucu. The respondent No.3 je.-

' _AGPRin jts p;arawisc'commc'nts submitted that the idqmicnl,.cascs,liucd Dr.

Fa;kh'F..Lbdhi, et vs Secretary Finance were' stij] pending .Bcforc the
Hon'ble Supreme Coury of Pakistan, o

s We heard the Icamned counsel for the parties and peruseq the
record. - E ' : ‘
S 6. “The health alowance cqual 1o ane basic pay of running safary

 was. granted to the healy }:cr;mm_lcl" i the employmen o' Federal
,Govcmmqnt. n Bpey Schene, with cl'l'cc.;( from 01.01.2012. 1t was, nu_'uh: 1

ddmissiblc ioﬂnon-clinié‘nl cadres. In reply-(o o query raised by AGPR vidg -

lettcr No-TM/18-64/CSHP/MPs /30 14121186, dateq 12032012, e _|.
Regulations Wing of (e Finance Division vide u.o. No.F.2(13)R-2/2012.™ ,

172 d'.:x(cd 27.03.2012 Tumished 'dcﬁni(ion of ihe health personncl by stating

" that *health Personnel® .meang 5 pcf;ons who held g Post in any instityee or

- -Organization dclivcn‘ng scrvices in the ‘hcu}lh seetor “and “included in

thcdplc-(, bin_ did not include. person who was op deputation (o (e
Federa) GoQémiu_cn( from any Prov‘i.ncc or-other aulhdrity and who was on
conltract, dr on work chargc_d'bvasi‘s' or v;le_o Was paid from _contingc(;ci.'csf
‘The ﬁpﬁc«llants are nci(hcr,dcputa"iiionisls ii:om any Province or ;:thcij '

- authority nor have been engaged on éonrrnct or on work’ charged Lj):xsis.

They arc ajso not-being pajd l?onycénlingcncics. On the contrary, (hc,\'! are

- civil servants, under'section. 2 (b) of the Civil Scrv;uus Act, 1973 uny nn.;(
g dcliv_criqg.sqrviccs to ‘the disabled &{hildrgu / persons, The bcncﬁci_nr"cs l
 appellants comprised of Academic n}xd Adminislm;ivc Cadrcs, Acc’or'ing; '
10 the dcﬁnilibn 'fuﬁzg'shcd- by ll}c F._’inancc-Divisioh vide their u.o, dmc,d;'
'27.03.20]2- the appellants. are unl,illcci to hc;ﬂ(h allowancc, An paras-6 & 7,
' 'uvndcr Facts of parawise comments fijed bél’orc li;c, l{l;ﬁ'blc Islamabad-Higp, *
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S e may.

- once sranted and acted upon crcmcd a vested right. wlnch could not be
<
. w;lhdrawn uml:ucrally, in \'lol:mon oF nalural Jusuu.. Itis an csnbhshcd

o . o ) . : ’ :
Coaurt, Islamgnbad on l:i:l:.:ll' ol Scerelary I inance Dlwswn in Wu( Petition:

as HPA “for DGSE for financial ymr "Ol-l l. . hmku' DEFA refused o

_ n was duty of AGI’R lo take acuon on: (hc said lctlcr and’ dccidc

stand, It gy hat .|llmvul i .qmmh.llc and reprobate, No logical rcply has

: the light ot‘ the Judement of 1 Ton'blc Suprcmc Court of Pn.\man u:porlcd in”

legally su<lmnnblc and liable to be setaside, . : N

- 7: ' 5 We wnuld hkc to makc Aan cmplnsxs on the Judgmcnts of the™
' Tnbunal in Appcals No "24(R)CSI70|5 and’ 381 1o -105(R)CS/“0!6 dated

ceemran G-$72. 1513 \

7 Ve s s71m)c~:n01( cte. with M, l's,

T

‘No.4007.'2014. it was calcr'uncnlh' admnuu.l that in April, 2014 Mmmr r ol .
C'\DD again submitted NI / )]Os COH(mnmg a pmvmon ol Rs 100 mllhon '

TEERG

cndorse the Nis /7 BOs and t‘uu.-.rully du.lucu.d #n amount o(‘ Rs.92,542 .-
million o HPA, lcavm" Rs. 7.4.»8 _million ror thc pcmxon-..rs (now
appellants) . ¢, 24 cmployu... who bclongcd to medical prol‘cssxon and came .
under the cmcna of cnullcmcnl of I [PA, as. pu DFA (L.ADD) '
undcrslandmg DO letter dated 09,05, 2014 was  issucd by FA's

Orgamzauon o AGPR for stop, oppage of HPA 1 to non-cntxtlcd cmployccs and

€333

¥

FR

"
et

TN
T

>
N

d..‘#

cnmlcmcnx It w, ns pra)'cd lh:u the pcuuon Was_ an -ldlnlnl\ll"lllVL Issuc wxlh ce
CADD & DGSL, therefore, the Fi m.mu. Dw:\:on lu. excluded from the list
-of respondents, Now' the l-m:mc;. Dlvmnn h.ns come up with daﬂ'crcnl

been submnu.d by the respondents for d\.pnvmb the appc.llnnla of their -
lcgmmau. nglm A large numbey ol’ cmployecs of the F (.du.ll (;ovunmcnl
'mmlnrb' placed, arc gc(lmg the sald .ulv:mml.,c Why. then, the .lppc.llam.s -
be dv.pnvcd is not clear from what, has icen writlen in the cominenty before i, -
lhc {lon' blc Islamabay lh;_,h (.oml laluumbad aud lhc Federal Scrvice
Tnbunal This secns to be dxscnmm:uory treatment oﬂcndmg Article 4 &
.25 of the Consmuuon of Islamic chubhc of Pakxslan 1973. l-urtlu.r the
appellants have bc_cn dirccied by fespondent No.l to refund the paid v
Wnount’ which s ngamst the principle of locus pocmlcnlmc because (he .
Hon'ble Suprcmc Court or Pal\lsmn has consxslcntly held that e bcm.ﬁl

law 1t bcucl‘ Is reccived hy a Cl\'ll .scrv:m( cw.u under urroncoub or(lu'
passed by (hc compctcnl aulliority wuhnu( :my fault on the p.xrl off uvnl
servant could not be r«.cn\’clcd ‘even I (hc benelicial order \v.xs .

subscquently: withdrawn qop rectific uf We are fortificd (o take this vu.\\' m

PLD 1992 SC :07. chcc. 1o this £xient, the impugned” orders are,.not;

i - : Co

.
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L o 05.10.2015 and 4. 12,2016 whercin: ihe controversy relating to Health.

“Alowance has .thJd\' been rcsulvcd \\'lu.n confrunu.d wxlh the said lact,

lhu rcspomh.nls have failed 10 tlcn\ lhc. Lu.( As sm.h, the. aclmn ol tl)c

L uspnndcms .l|)|n..|r> o he mmn.xsxuu in the light ol the 'xlou.nu.nuom.d
judgments on account ol Asticls 23 of the Conslitution which guaranlccs K

C u]U.ll rights,and  equal pno(u.uon of law for cvu'y cuucn. To LHSUTG R R

umfomut)’ rule ol'u.onslsu.‘m.y n}_u;l b; applicd while consxdcrmg the case

ul' the sppething, S i Thai*hie: Apes Court vidde u-. uulrm\nl TR

case reporicd as 1996 buvll( 1185 has nlrcudy held that “rule. of bood

;_,ov«.ru.mu. desands that the bun.ﬁ:s ol the said decision be u\u.ndc.gl lo

other civil servints also, w. ho m.ty not ln. p.u‘m,a lo the lllu,mmn mslc.xd ofl . ' J
»ompclhng them 10 approach lhc. 'lubpn.xl or any Olhur legal forum, Hcpcc' S : ":
the claim of the appcllants is rcqmrcd to bc dccxdcd on-the samc analogy / : e

ot

. ‘principlc as framed i m the cases af Dr. I‘arrukh Fiaz Lodhx and othgrs by the » g N
* Tribunal vide its judgment dmcd 05 1() 2015, 11.01.2016 and 14.12. 201p o

o P ot

S. . F orcgomg m view and lollowmg the rule of consxstcncy. lhc P A [

- impugned -orders dated 2 [03.20106 and 25, .03.2016 are sel aside xvuh ;
dm.cnon to the n.spondcms 10 c.onumu. the Health Allowlrice ulrt.ndy ’

s

L.l-lﬂlbd W the appellants sinee 2012, .uul lo relund all dc.dm.uon m.ndc i
v ‘ - compliance \\'llll the impugndd, uulcr.s wulnu a periad ol uny mumh hum
e dane the u-;-\' wl this Jllilrlllt'ul is -wwvml i their office, Since the main ,b

. , appeals h.m.- lu.u\ .:u»:v.pu.d ilisc. Petitions are also accepled,

. ‘ : Yoo T Judgiment 1o apply all the.titlid appeals utatis mutandis, |- e

A 0. B ' lhcn.slnll bcnoordcr.n.toco:.la.

- SR H. . Pamcs shall bc mformcd accordmgly .
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Muhammad Musghtdq ete.
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Riaz Akhtar ete.” :
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" (in CiA.1649/2017)
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(m C.A1651/2017)
{in C.A.1652/2017)

. (in C.A.1653/17)
{in C.A.1634/2017)
{in C.A.1655/2017}
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{in C.A.1658/2017)
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. {in C:A1660/2017)
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{in C.A.1662/17)
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i {in C.A.1666/2017)
. fin C.A1665/17) -
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.‘ R i S et st
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: . ’ .- and Development- vaxsxon.
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: . Ejaz Ahmed and otherg - - Ain C.A1633/2017)
. . ¢ Firdous Begum-etc,. veoy " (in C.A.1634/2017)
. E Robina Qureshiete, .~ -° (in C.A.1635/17)
Voo T e Muthammad Arshad etc. {in. C.A.163672017)
i . -ShahbazAkhtarKhalidetc.. * " - (in C.A1637/2617)
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K 0 pdeptANmMEE e, Y CUin €A 1639/2017)
: . - Taimoar Imran Ali.Khan ete. ' -' (1 C.A,1640/2017)
i : 0 oo Mfuhammad Jabbar Khan ete. tm C.A.1641 /17)
& . SHahid Iqbal etc, - “fin CA.1642/2017)
: Mukaromad Anwar eLc - {in'C.A.1643/2017)
) A ‘Naliced Kausa.r ete: (i1 C.A.1644/17)
v : ; " Igbal ur Rachid etc: {if C.A.1645/2017), - .-
% 6\( * Ghulam Mustafa etc. (inCiA.1646/2017)
' )\{\‘f ‘ _Mulchtar Ahmed: etc, S CANSHT/IT) -
i 1648/2017) .
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Miss Naz Tahir etc.
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[Chawar Idrees ete.
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Imren Anwar etc..
Amjad Sohail ete.
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Busharat Masih ete.

Ali Rehmian ete!

Munir Ahmed etc,
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MrsKausar Ayub ete.
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. Ashiraf Mashid etc.

Muhammad Ajnial-ete:
Mrs. Sheista Manazir et¢.
Mumtaz Hussain ete.

- Mrs. Saima Noreen ete.

Razzag Ahmed ete.
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. Ghulam Rasool:and others
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Basharat Ali ete.
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“{in C.A.1702/2017).

(in C.A. 1793/2017)
(in C.A.1794/17) _

(i’ C.A. 1795/2017).
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(in C.A. 1802/2017)
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fin C.A.1805/2017) -
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(in C.A.1826/2017) . * .
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For the Appellant( ) Mr. Sajid Ilyas Bhatti, DAG
(in all cases) s ‘Syed Rifagat Hussain Shah, AOR -

- \/Iuhammad Attrque ur Reliman i
. ete. - . (1nCA811/2016) b :
'...Respon'.dents(s); j

o

i

"

Vel

it

. i

i

.
: ¥
| i

¢

. Ms. Saadia Kanwal, 5.0 Fin. . It
- Mr. Abid Hussain Channa, S.0° Fin..
- Mr. ‘Sajid Javed, ‘Asstt. Legal Fin. ; v
Mr, Abdul Razzag, AAO MEG : l’:"” :
. Rawalprnd1 i
i For the Responden‘c'(S)': In-person | - E
For the Responderit(s) ‘er Muhammad Ilyao Lodh_r AS(‘ - S o ;7 ‘ l
Cincaaieisl o j.Mallk Itaat Hussain Awan, A 3C L l i
-Ail,nicu's Curiee: '. ‘ Mr. Muhammad Makhdoom Ah N . ,. - _ é ‘
. Khan, Sr. ASC o : S ]
A ' . Mr. Sikandar Bashir Mohmand ASC . . L ;
" Date of Hearing 17.01.2018. I |
o | ) JUDGMENT A '} ‘
. | UMAR ATA BANDIAL J— By leave of this Coult— o .ﬂ] : x
gmmed on 23 02.2016, 0142016 and 12. 32 2017 in the |
' several connected appealo before us, the appellant Federal : . fl ' :
- 'Government challenges ‘the _]udgments dehvered on common' . [‘ o
: queetlons of fact and law by the 1earned l"ederal SerV1ce Tr1bunal i
on 05.10. 2015, 11. 01.2016 ‘and” 18.07. 2017. The judgments IR i i
. 1mpugned in the connected appeals declare ‘the respondenf'_‘: .
“Jy . cmployees of dlfferent 1nst1tut10ns functlonlng under the ‘-
Dxrcctorate General of Spec1al Educa’uon (“DGSE”) to ‘be enutled_' ' o | L o gi
to payment of Health Allowance granted by the Federal} .
| Government vide . its Offrce Memoranda dated 04. 02 2012 and |
: 06 2. 2012 These Memoranda are 1ssued by the Fmance D1v1sron | . { :
(Regulatlons W1ng) Govemment of Paklsfan pursuant to‘ o l:
/ v approval granted by the Prlme Mmrster under the-. Qules of'.-
é}/"\é S ’-'lBu,smess, . 1973 It would be useful to reproduce the two»‘:. o
S mmmwwnr@rgis '-'~..




(\\:/ ‘ , memora_nda conta1n1ng the terms and condltlons for the grant of g 2' l
[ ¥ ) : ! ) ) .

‘- . Health Allowance to ehglble persons: -

‘Govermnent of Palostan

Finance Division - T ) S ' o

. - (Regulations Wing) . C

- F.No.2(13)R-2/2011 . .+ Islamabad, the 04m Feb,2012

OFFICE MEMORANDUM

Subject: * GRANT OF ADHOC ALLOWANCE EQUALTO . -
: " ONE BASIC PAY AT THE INITIAL.QF THE -
* SCALE TQ THE HEALTH PERSONNEL IN BPS
SCHEME : “r

Ordinance No.Vi of 2011 that sanctioned the Career Structure for
" Health Personnél Scheme (CSHP) has lapsed on 26.12. 2011.

i

have consequently reverted to the BPS scheme. In. order to i |
'compensate health personnel for the loss of benefits sought under o - h
CSHP while preserving their status as Civil Servants, it Has been - o . g

RN TS B

The unders1gned .is directed to say that the o : l B

Accordingly, CSHP i is no longer in the field and all health personnel c o . - . . !

" decided by the Federal Government to grant'adhoc allowance equal .
to one basic pay at the initial of the scale to the health personnel . 2
in' the.employment of Federal Government, in' BPS scheme, with - . R 2
effect from.1st January, 2012. This will be in additiont to thexr . !

- exxstmg pay/ allowances in BPS Scheme ) . . ]

2 : This. lesmn s OM No. 2(13)R—2/2011 -698 dated 17"‘
November, 2011 may be treated as withdr: awn'w, e. f 26. 12. 2011

saf
(M. Munir Sadig} o : :
Deputy Secretary (R-1)” S

ke,

' “Government of Pakistan.

_Finance Division -~ .~ . <. - ’ .

. (Regulations Wing) " . } _
F.No. 2(13)R-2/2011 777" - - Islamabad, the 06t February,2012
OFFICE MEMORANDUM ' '

Subject  GRANT OF ADHOC ALLOWANCE. EQUAL TO ONE - B
.- . BASIC_PAY OF RUNNING, SALARY TO THE I—IEALTH: . = S
. PERSONNELIN BPS SCHEME. - * S -

w

) in contmuatton of Finance; " Division’s oM. S ) B
No F2(13)R 2/2011 dated 4,2.2012, it has been decided by the ' e . -k

" Federal Government to_grant benefit.of one basic pay of runnmg L
salary as {Health AJlowance to the health personnel in the
employment of Federal Governinent, in BPS scheme, with effect

" from st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting (o

"Rs.50,000 per month to the postgraduate residenty and Rs.24, 000
per month for House: Officers respecnvely w.e.f, 1"2011 will

continue. S _ v
sd/- - ~
. (M:mzoor Ali Khan)
Sr. Joint Secretary (Regula‘aons)
(emphdsis supplied)
2. 4 . Learned Deputy Attorney General ‘has contended . o

that the Health Allowance granted by the Federal Gove1 nment is.

aveulable to health personnel in the emplovment of the Federal

/ S Government in.the BPS scheme at three hospltals estabhshed in
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Islamabad namely, Paklstan Insutute of Medlcal Sc1ences

(“PIMS”), Federal Govemment Polychmc (“FGP”) and Nat10nal

Insutunon of Rehabﬂ1tat1011 Med1c1nes (“NIRM”) The employees

~at these hosp1tals do not have a career structure in place after

. the Career Structu1e for Health Personnel Scheme OrdmanCe ’

_ 2011 (“Ordmance”) lapsed on 26 1. 2011 The Health Allowance‘. .
was accordmgly granted by the. Federal Government asa form of |

' cornpensatlon It 1s clear from the two memoranda dated o

04 2. 2012 and 06 2012 reproduced above that the Health

.' Allovvance - is granted to “health personnel” I_—Iovvever, “the

composition of the. category of emplojrees that are eligible for the

beneﬁt has. not been provlded therein. The respondents who are

everal hundred 1n number are unrepresented by eounsel In"- -
view of the fact that a large number of employees are affecLed by" o
thc 1nstant controversy, the Court has sought a351stance from .

M1 Muhammad Makhdoom Al1 Khan Sr. ASC and Mr. Slkandar

Bashir Mohmand ASC as armcus curiae, 1n the matter

Mr. S1l<a_ndar Bashxr Mohmand ASC made able submlssmns

before “the Court that hlghhghted 1mportant facts and‘,

docum.ents' on - record  which sunpllﬁed the- controversy

appr ec1ably

. 3& S transp1res that an Ofﬁce Memorandum dated' '
27.03.2012 by the Fmance D1v1$1on (Regulatlons Wing)- clarifies
that- the terrn “health. personnel” used in the- above mentloned.
'memoranda bears the meanmg glven to“that express1on 1nlA
Sectlon Q(b) of the Ordinance. Th1s deflmtlon refers to the»'

.coritents of Schedulel to thc Ordmance Wthh speclﬁes the ‘

‘ - service prov1ders who qualzfy as health pereonnel A perusal of

Schedule-1 shows that five '.categones .of - service prov1ders are
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classiﬁed'as health p'ersonnel namely: Doctors Allied, Nurseés, ~ .
Paramedlcs and Support The SCl’VICCS spec1ﬁed under the @ i
S

categones of Para_med1cs and’ Support mclude Teachers

' Auolov1sual Operators, T echn1c1ansj L1brar1ans,'et'c.' '

4. ' The admin‘lstrative "Ministry "'f or . the health'
' 1nst1t"ut1ons of the Feder'll Government at Islamabad is the

l\/hmstry of Cap1tal Adrmnlstratlon and Developmen‘t _D1v1$10nﬁ'

T e e e M ST L s a2t 1o
- 2 T 25T

XTI T L

. ‘ (“CADD”) It is an adrmtted fact that v1de order dated
S

- 13. 03 2013 the M1nlstry of CADD gra.nted the health Allowance

‘ to the employees of the DGSE and its allled spec1al educatmn'

o centers/ 1nst1tut10ns including Natlonal ’l‘rust for 'the Dlsabled - ) _' ;
(“NTD”) and the Nat10nal Councﬂ for Rehablhtatwn of D1sabled o S I x .

’Persons_' (“NC_RDP?’). . The respondents ‘, were thereby-

AT TR A

A acknowledged.as beneﬁciaries of the said grant ‘and were paid 4

the Health ‘Allc'wvance w1(l1 effect from 01.1.2012° unn’l

FTInTL

FPT

27. lO 2014 When the F1nance D1v151on mformed the Accountant

encral Palnstan Revenue (“AGPR”) that only health personnel' Lo

- WorkmL7 in Federal Government hospltals and chmcs were_ .

i

t R Ry it P R S SR P

qualiﬁed to rece1ve the H‘ealtn .Allowance The AGPR .' | ‘ b
.correspondmgly 1nstructed the DGC}E to stop payment of ‘the
said allowance to 1ts employees as no budget allocatmn for the .

| “" - ' sald ernolum‘ent had been made in the fmancral year 2014-—15._
5. The dlscontmuatmn of thelr Health Allowance was

taken: to the Islamabad High Court by some of tbe respondents o

V1de order dated 17.9. 2015 the learned H1gh Court‘ referred the
'dlspute to the Secretary CADD for passmg a speaklng order'
thereon, and till. then restramed recovery of past payments of -~

the Health Allowance from the affected employees of DGSE and'

?}/‘/ ‘ | alhed centers. The Secretary CADD heard the parhes and by
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_ order" dated 21 3.2016 'reject'ed - the ‘_ en‘titlement of the/ | ; »
= respondents to receive the sa1d allowance ‘The pnnmpal ground ' ] _
" of his decxsxon is that employees of the DGQE were engaged in g
“the process of educatlon trammg and rehab1htat10n of dlsabled :
_ jchlldren and therefore did not fall within the amb1t of a health |
' orga,mzatmn The respondents successfully challenged the said
order before the learned Federal Serv1ce Tr1bunal Wthh has, _ . ;
o inter alia, by the 1mpugned Judgment dated 18 07 2017 declaredv . ‘
N -’that the *respondents are enutled to- the grant of Healtb | :
~,Allowance. | o N " _ ' -
6. }j : Learned De‘puty :.'Attorney G.eneral.lhas _'contended '
. that after thef lapse of the 'Ordinance'that had provid_ed a career ; : - ‘,
As:tr_'u‘cture for .th‘e doctors, nurses and paramedic'si_worlti.ng_in . o | A' 51, |
PIMS, FGP and l\IIRM; ‘the.Health Allowancewas‘ gr@t’éd by the : 1
Ij‘ederal Government " as ~cornpensation ‘to'_' the."r sald he‘alth?" R | o o ‘ :
‘personnel Ide .Was' howeyer unable to Sh.OW' any | S b :
contemporaneous du‘ectlon issued - bv the M1mstry of CADD or : ,[, ' [j '
'. the M1n1stry of Fmance that restr1ctn.,d the grant of the Health o A . 1 " El
‘- Allowanc’e' to the clalmed employees of the _three hospltals . ‘ E ir; 4
specrﬁed by h1m As already roted above, the’ defu’ntron of health - - l
. personnel prov1ded in the Mmlstry of Flnance Offlce- ' . S f _
o - ‘Memorandum dated 27 3 2012 is- w1de in scope and therefore. . A ' [
'unhelp,ful to his plea. | L 4' S S
7 ‘We halvev' exammed the deﬁnition."-.o'f-',‘.‘fhealth o ) g
' personnel’;. adopted by, said Inemor'andumdated_ 27.3.’20 12 from o , _. I{L]
Section Z(b)iof the Ordinance which is to the following effect: ;
A S '. © . “b) “health personnel” meansaperson who holdsaposti.ri'anly ' ., o - . :,
' institute or organization delivering services in the health -, e i
“sector and inchuded in Schedule:l, but does not inctade: .-~ I o
- I © i -a person who .is on deputation to the Federa.l - . ;
/ S " - -Government from any Provmce or other authonty, oL - '

uU‘O:E‘T’F L:\_J’”" C'
slamakad !
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ij) ;a person who is employed on contract, or ori. work L g /

chm ged basis or who is pmd from contmgencles .

8. ' It is noted. that the foregomg deﬁmtlon of health

personnel covers persons holdmg posts in any mst1tute or

' orga.n1zat10n Who are dehvenng services in the health sector that
are 1ncluded in Schedulel to the Ordmance Learned Deputy
.. Attorney General was" unable to d1st1ngu1sh the respondents,

who are employees of the DGSE and. allred 1nst1tut10ns / centers,x,‘ B

| 'NCRDP and NTD from the paramedlc and support staff»

posmons that quallfy as health personnel accordlng to'

‘ that 'educatron,_tr_almng and rehablhtatlon of d1sabled persons

are services "pro’vided in the health ~sector These "services fall o

\

,'Schedule I to the Ordmance It is not demed by the appellant,' .

within the terrns of ScheduleI to the Ordmanre and therefore _

. the pr ov1ders ’chereof qual.lfy as health personnel

9. Accordmgly, not only do the respondents fall W1th1n»'

the category of persons who are in terms of Finance D1v131on _

' Memoranda dated 06.2.20 12 and 27 3.20 12, ehgtble for grant of
die Health Allowance but. their enutlement has 1n fact been

’ adm1tted by both the erustry of CADD and Mm1stry of Fmance |

In this respect the. aforementioned- letter dated 13.3.20 i3 1ssued )

by. the Mmlstry of CADD is. referred Also the afﬁdav1t of the
. Secretary Finance, Government -of Paklstan filed - in the
Islamabad ngh Court pursuant to that Courts order dated

: 20 3.20 15 passed in, Wnt Petition No 4007 of 2014 specrﬂcally

' ?:1ecords that the proposal apprOved by the Prime Mlmster v1de '

Summary dated 25. 1 2012 did not restrict. admassrbﬂlty of the_.-

'Health A]lowance to ‘the personnel .of the three hosp1tals-.

(1dentzﬁed by the‘leamed' DAG). For that reason the F1nance )
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' D1v1s1on Memoranda dated 04. 2. 2012 and 6. 2 2012 made the
g allowance avallable to all health personnel employed by the‘

K Federal Government in the BPS Scheme

10. - . As a result the said allo*Wance was paud to the"'

health personnel of the DGSE and its alhed 1nst1tut10ns until’

27.‘1'0.20 14 when the Fmance D1v1smn 1nstructed the AGPR _to

A::confi‘ne the ’_grant IOf the Aallowanc,e 'to-'erflployees "of Federal g
‘. 'Govemment hospxtals and clinics. Th1s 1nstruct10n represents )
merelv a change of opm1on wh1ch 1s not occas1or1ed by an ‘
amendment in the terms of el1g1b111ty for ‘the Health Allowance '

- Therefore as the Memoranda dated 04 2 2012 06 2. 2012 and

27 3. 20 12 1ssued by the Fmance D1v151on Government of :

Paklstan stJll hold ‘the ﬁeld in thelr orlgmal terms there is no

| m(.rlt in the obJecnon by . the learned DAG to the entnlement of
: the respondents to claum and receive t.he Health Allowance |
1l. c - Asd secondary and also tenuous argument learned‘.l" -
, Deputy Attorney General contended that the He.alth Allowance 1s‘>
glanted under executlve fiat - Wxthout any statutory backmg ,- "

. therefore the same can be w1thdrawn by Lhe Federal Government L

. at any tlme That is clearly a ﬂawed contentlon Ttis admltted" '
| that grant of:the. Health Allowance and the terms of ehglblhty to -
 receive the same were determmed by the competent authonty S
' Mmlstry of F1nance in accordance w1th Rules of Busmess of the
. Federal Governrnent The ongmal terms of the sald lawful grant-
| still hold the fleld These were’ acted upon and payment of the 4
Htalth Allowance to the respondents has’ conterred a vested ‘

. r1ght upon. them. In such cucumstances, the executwe 18’ barred :

by the rule of locus poenztentzae from un1laterally rescmdmg and .'

retnevmg the beneﬁt avalled by 1ts rerlplents Reference is. made .
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to Paklstan, through the Secretarv, Mmlstry of Fmance vs.

._Muhammad H1mayatull.1h Farukh1 (PLD 1969 SC 407) andh

‘ _'The Englneer-m Ch1ef Branch vs. Jalaluddm (PLD '1992° SC. 4

f 207) Therefore w1thout a change of t.he Lerms of el1g1b1hty for
. thé Health Allowance everi. the pr ospectlve exclusron of the '
o .1cspondents from rece1pt of the beneﬁt shall constltute arbltrary

" and unlawful actlon

"12. ~  In the circumstances, we do not find any error or.

aeg

defect 1nthe in;llp}.lgnedljudg:rnents of the learned F.ecl'eral Service . -

..Tri'bunal dated . "65.10;20‘15 11.1.2016 - and 1’872017-_,

‘(‘onsequently, these appeals are dlSI’l‘uSSCd and the entltlement
of employees of the DGSE alhed mst1tutlons/ centers NCRDP

' ,ancl NTD to recenle the Health Allowance is .afﬁrmed.

Sd/- thq 'Saqlb szar C’J , | ‘.
Sd/ = Ulnal-fAta Bandzal g ,‘ o
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gz‘ —i% " GOVERNMENT OF KHYBER PARHTUNKHWA
,/_/“ %Y ESTABLISHMENT AND ADMN: DEPARTMENT
ey . { CABINET WING )
. T o 0.SOC(E&AD)9-24/2019
. oo Dated Peshawar the 28t October , 2019, -
o varthe 28T ORI

:l'_he Secrelary to Govt. of Khyber Pakhtunkhwa
. Zakat, Ushr, Social Wellare, Special Education & Women
Department.

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET
DATED 22.10.2019. ‘

Dear Sir! , : :

- | am directed to forward herewith the following decision of the

meeting of Provincial Cabinet held on 22.10.2019 under the chairmanship of

Chiel Minister, Khyber Pakhtunkhwa for implementaton, '

| AGENDA ITEM NQ, 16 X . : S
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL |
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER |~

| PAKHTUNKHWA : )

! Decision of the Cabinet:
|

. ‘ The Cabinet approved Health Allowance to the devolved employeeé of
| Special Education Institutions at the rate of one running basic pay.

|

implementing Degartmeht: Zakat, Ushr, Social Welfare, Special Education & -
) : ] Women Empowerment

[S— s o st s

d. | am to requcst that an implementation report of the Cabinet
decision us required under Rule 25 (2) of the Khyber Pakhtunikhwa Government
Rules of Business, 1985 may kindly be furnished on top priority hasis to the

Cabinet Section, Administration Department.
’ Yours feithiully,
~ N

- MAD)
. SECTION OFFICER (CABINET)

ENDST.NO. & DATE EVEN.
Copy to:-
P.S to Seccretary Administration Deparunent.

. PA to Additional Secretary (Cabinct) Administration Department.
PA to Deputy Secretary (Cahinet) Administration

WS -
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil
Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Fducation Institutions from the date of their devolution to Provincial Govt of
Khyber Pakhtunkhwa.

2. The above saild allowance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

Endst: No. & Date Eveh.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment
Deptt. - '
Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa

_ PA to Additional Secretary {Regulations) Finance Department

10.Master File
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Section Officer
Finance Department (SR-Il)
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BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL W FARE AND WOMEN

)

EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.

Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

f .

|

Respectfully Submitted:-

. : |
That | am serving under your kind control in the Special Education Institution and
teaching/providing Special Education services/training té) Special Children. It is

pertinent to mention that after eighteenth Constitutional amendment the employees-

of Directorate General Special Education of the Federal Gov!t: Department, have been
transfer/devolved to the Provincial Govt:, Special Educdtion and such devolved
employees though serving under the same department:of the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equalf to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its jﬁdgements in Civil Appeal

No. 811/2016, also approved by the Provincial Cabinet on 22-10-2019 and also

implemented.

Since the employees of devolved Institutions and | am perfci’nrming the same duties in
the same Institutions, same department, having the same jbb description and cause,
being teaching/providing special Education/Training to spécial Children, therefore |
could not be treated discriminately more particularly with respect to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even after the payment of arrears the same has b;een merged in their basic

pays.

It is therefore requested that | may kindly be allowed/granted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012! on the analogy of the
employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits. !

Dated : = 02 ~202

e /@ mend Min Jlton Lo ot
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VAKALATNAMA

BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR.

No.

/2022

Gout-

T Appellant
VERSUS

& OLNEIS e Respondent(s)

, do hereby appoint and constitute,

Fazal Shah Mohmand Advocate Supreme Court &. To act, appear

and plead in the above-mentioned matter and to withdraw or compromise the
said matter or submit to arbitration any differences or dispute that shall arise
* touching or in any manner relating to the said matter and to receive money and
grant receipts therefore and to do all other acts and things which may be
necessary to be done for the progress and the course of the prosecution of the
said matter.

1.

To draft and sign files at necessary pleadings, applications, objections,
affidavits or other documents. as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

To employ any|other Legal Practitioner, authorizing him to exercise the
" power as conferred on the undersigned Advocate, wherever he may

think fitto do s

D,

AND | hereby agree to ratify whatever the Advocate or his substitute shall do
in the above matter. |
substitute responsible for the result of the said ‘matter in consequence of his
absence from the Court|when the said matter is called up for hearing. | further
hereby agree that in the|event for the whole or any part of the fee to be paid to
the Advocate remaining

matter. Received by me on

also hereby agree not to hold the Advocate or his

unpaid, he shall be entitied to withdraw from the aBove

CLIENT](s)

ACCEPTED BY: s

} \ 5 Ule F‘“M % é"a
FAzAL SHAH MOHMAND
ADVOCATE,

SupremEe COURT OF PAKISTAN,

i
1

OFFICE-Cantonment Plaza Fiat 3/B Khyber Bazar Peshawar Cell# 0301 8804841

[Clerk] Cell# 03339214136

Email: - fazalshahmohmand@gmail.com.
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