16.08.2022

Learned counsel for the appellant preserit_, Mr. Kabirullah

Khattak, Additional Advocate General for ~ the respondents_‘

~ ‘present.

Reply/comments on behalf of respondents not submltted

Learned Addltlonal Advocate Genera| seeks time to contact the

respondents for submlssmn of reply/comments Ad]ourned To' '

come up -for reply/comments as well as__prehmln hearing on 4

-

13.10.2022 before S.B.

(Mian. Muhammad)
Member (E)-
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FORM OF ORDER SHEET
"Court of
Case No.- | ' ‘/,492/‘ ‘_/2022
' ! vS‘.No.. ‘ ' Date of order | Order or other proceeaiﬁg§;vi—€ﬁ sfg_n.a—-ar—e_o?juvdge ST
i '+ . proceedings '
1 2 ' ) : ,' 3 _ - “

|
1- | 24/06/2022 The appea presented today by Nlr Fazal Shah Mohmad Advocate

may be entered in the Institution Reglster and put up to- the Worthy

Chairman for proper order please.

et

06" July, 2022 | Counsel for the appellant present.

Let ‘pre ‘admiss.i(:)n‘be issued to the respondents. To

- come up ‘for reply/prehmmary hearlng on 16.08. 2022

. { before the S.B. '
i ' o .

[ o " (Kalim Arshad Khan)

e ] . i ~ Chairman

é’ 7 2 ThIS case is entrusted to Single Bench at Peshawar for prellmmary o
o hearmg to be put there on Qé C‘% 22— -Notices be issued to appellant |

N and his counsel'for the date fixed. @

SR o . CHATRMAN

.
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Dated:-20-06-2022 Appellant

Through \ E

Fazal Shah Mohmand

Advocate,

Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841

Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

WA

Advocate
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR e Teitnat
o Diary No._L‘D_L__
Service Appeal No__ {0248 12022
Dntcd.—é«—'é{.:é:-&:zb
Nasrullah, Junior Clerk (BPS-11), Govt. Institute for the Visually
Impaired, Children (Boys) Peshawar......ccseeeceesevense Appellant
VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar. .

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

IFXM‘MQ' any On acceptance of this appeal, respondents may kindly be

e eEr At directed to grant/allow the appellant Health Allowance at the
A \ "~V rate of one running basic pay w.e.f 01-01-2012 with all back

benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Store Keeper (BPS-06)
on 07-07-1993 and was later promoted as Junior Clerk (BPS-
11) dated 30-07-2020 and is serving in the Special Education
Institution and teaching/providing special education/training
to special children and since appointment he has performed
his duties with honesty and full devotion with spotless service
career.



*

2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so

far despite the lapse of the statutory period of ninety days.
(Copy of departmental appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay w.e.f 01-01-2012, is against the law, facts and principles
of justice on grounds inter-alia as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.



D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal. W
Appellant

Dated:-20-06-2022
Through ‘J@
Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. \\\A?

ADVOCATE

AFFIDAVIT

I, Nasrullah, Junior Clerk (BPS-11), Govt. Institute for the Visually
Impaired, Children (Boys) Peshawar, do hereby solemnly affirm
and declare on oath that the contents of this Appeal are true and
correct to the best of my knowledge and belief and nothing has

been concealed from this honorable Tribunal. NW
DEPONENT
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. appcals are that the anc Munslcr of Pakistan’ appxovcd p.xymcm ‘of H

“and the Fi mnncc Division issucd nonﬂcauon No 2(13)R-2/20! 1-777
- 06. 02 2012 tor gnnl of Hcalth Allmvmcc cqual lo onc.basnc pa; or
" running salary to the hcnllh personncl in the cmploymcnl of Feq

‘pay. and :\llow.mcu in lll"S schene, IIc.ll(h allowance had been pmd tq i

conlcmponncs of the appcllama in othcr Government. Hosp lals:.mclu

e @

In .hL Is deml bcn ice Tribunal, Islnm.llmd

I\Pp(,.ll\ Nu.5065 o 573, 757 W 793, 894 (o D18,/ 918-A,919 (0
943, 998 101045, 1108 to | 179, 1224 t0 1243, 1265 10 1325, 2327
10.2350, 2352 10 236882868-A, 2369 to 2443, 244G 10'2484 &
2487 to 2501, ..30b lo 2320(R)Cb[2016 Wllh M.Ps.

Nusrat l.lhn .md o(hcn.s

Vl‘l SUS

Sccn clary, C‘unl 1l Adnmush ation & Dc_w..lo;.mc.n( Division,
Sccxcl.u Yy L'm.lm.c Division and AC‘PR Isl: un.lb .

_ Date of[nsmulxon : 04.04.2016, cic, .
Date of hearing  : 17.07.2017
Date ofJudgmcnt : 18.07.2017

- :
Before: . Syed R.ll'quc Huasmu Shnh, and ]
o Sycd Muhamnnd H’umd Mcmbcrs.
_ Present: . Mr. Muhumnmd Anw'xr Mug,hnl Advocntc fot‘ the _
\ appellants. ;
v "Syed Zil-c-Fusnain Ka/mx. Assistant  Altorney

General for the respondents with M/s Arshad Anjum, . ' )
Assistint Dircctor, CA & DD, Naveed Akhlcr. Seetion . L

Officér; Finance Division, Azhar Nadcem Avim.:"- i
Assistant Accomnts Officer and Muh.mmmd Ja 'bnr, !
buunr Amlllm AC-l’l{ as D.Rs: -~ 4 s

TUD(‘M]‘NI

SYED RAFIOUI' HUSSAIN SHAHM, MEMBER. With this .Judl,'m.m

I
we shall decide the above mlcd appedls. The fucts giving mc. lo the prIsc.n(' ,’
i

alth ¢
| |
Allowance to the msuluuons provxdmg Health Services in lhc ycarLTOIZ

Government in BPS Schcnu. w.e.f. 01.01.2012, in addition lo thc existit

PIMS, Federal, Gov. l’ul)elum.. CDA, ICT, Pukistan Railways aud Federal

Govcmmcm Scrvncu Hoapu.ll lsl.mmbn(l cle, but it was d scaﬁlinuc |

the pn.scm appcll.mls vide impugned ordcrs dnlcd 08.08 2014 21 .'03..2 i
.0 .
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- letter  dated 05.08.2014 the afTected cmplé);ccs liled Weit l’ctilic}u

.that Finance Division had.not provided budget allecation for the yuear 201 4.

. g ’ “ : '
565 0 57](!()('?Si2(llﬁ. vic,

and 25.()3.2016_._‘ The. Sceretary, | Sapital AElm’x'nislr:::."wl & Development *
Division (CARIN) vide et dared 06,0820, 2 adlowe. tealih Allowance

10 24 personnel of Dixccgqxg-;ug"'(.icui‘rnl ol Speciizl l-ldmv ‘on (LDGSE) {_llld»

the AGPR, lsluinabnd‘xznrwq paying tlic sn.i(l.A“m\::u"tcc - hese personne)

-

With elfce frmg DL, Dae 10 :li:u:l‘iihiu:lli\«' uclic | of .\'ucréll!f,\'

CANDD ihe cmployces ol DGSLE started agitating the matter withy him twho

©vide leiter rJ:n!cd.lB.l)S.-.'{ﬂlZi allowed Healin )\Hnw:mcc to all the cnlploytjc.\"

of 16 instiwitions ol DGHE and allicd education centkes, cle, in view . of*

functions and (e scrvices IScing rendercd by them prbvi(ling_l-lcnl(h,

-Services (o (he disabled and special children wig, cflect from 01.01.2012

and the AGPR accordingly Started paying the said allowance 1o them, The

'AGI’R \'mc letter dateq 05.08.20]4 inl'urxiwd the Dircc(c}r .Gcncml,' DGSE.-

2015 for the sajd Allowance, henee, e payment of said Allowance be
‘stopped by subxhiuing the computer changes thi‘du[_:h concerned 'DDOs. -
Subchucnll)‘ the Finance Division allocated budgel for the said Allowance - J

but the CA&DD parked the budget and later o alioga(cd the s‘."xmc_: to some

3

other organijzation, Being appricved qrsudpp.--gc*or the suid Aumfvnncc vide

No;3.78ftlzdlll. 3358/’201-! mul‘-l()()'IIZ()l-l wlli;:li‘w_crc disposed of° by th¢
Ho:nv'h.lc Islamabad High Coury, Islaumabad vige arder dated 1 7.()9.2'015 i

the following manner: -

XXX ) . SONXX : . XXX
" In e fign of the -above, e instant Petition
alongwithy e connected petitions arc converted into
representations deemed (o be 'pundi‘ng_bc(brc_(hc"lcurncd
. Secrctary CADD, Thc-lc:u(ncd_ Sceretary CADD ‘shall
"~ afford an opportunity of hearing (0 "an authorized -
representative ol “the Petitioncers and, thercaficr pass a -
© Speaking order, If s expeeled that (e Sccretary shall,
inter alia, take imo,consi‘dcmlion: S i
) the :u’ﬁd'iu'il dated ?'.6,3.2015 filed by the Sccnfcmry
Firanee, during the procecdings before this Court; !
b) the :':nc(';!ihm in some cases the Healily Allowance,
was mid io the employees by ihe AGPR Pirsuant
v i ahe approval given-hy ¢ CADD;: T

€) The reqiest minle by and on behalll off the,
Petitioners that in the "circumsmnccs recovery of
‘the Health . Allowance “would . cause immense
. hasdship:, and ' Lo . .

. . . . [

d) The It that the petitioners are craployces of:

SRV LTS TY differe: Cparnients  ; eiditieog or | ihe:
AT \\..‘::!'1‘.‘ ™ dilleren ;.dq roents and Mies ey ihe

B

i
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“opportugity of Iu...an, twr llu.. .nulhm:.u.d representatives ol llu.
" pelitioncrs (now appellants) . on 14.03.2016 passed the order dx\lu.!
,21 03.2016 and . dcclarcd the CA&.DD: iciter dated 13.03.2016

' Allowancc from their salancs in casy mslallmcnts. . )
. : - 4

t2) - 1n this bacl».drop. lhc nppcllmﬂs filed the inslanl dppC'\l\ with E ?
thc following prayer: - - bl

) “It is, lhcrcfou. most respectfully prayed l.hal the | - . . E

“appellant being. cntitled to Hcalth ' Allowanee being | : o . L

covered under catcgory of Health Personncl, the said [v° "0 ' .

. R

. " therefare, be set aside .uul it be deelared that the action

.appcllams bcmg l'cdcr'\l govcrmm.nl Scrvants under Amclc 24l0 of

: " Constitution of the Islamxc chubhc of Pa}.nslan, 1973 and covered

v'"L

=
. . . 4 . ‘.. .‘.-7 e lMl"
v . - A B [ u.»sl.su_c)(.h/ﬁulh. cic. with M.,

administrative umuol ol CADD ad, _lhcrcl'm'c.;lhé : .
Centittement o cligibility shall _be wken nte 0
consideration in the light ot status of awch

) department or entity separately.

S. In order lo meel ‘the ends of Jm.uu_. it would be

“appropriate that. recovery of the Health Allowance alrcady

paid 10 the employces is recovered after a speaking order liis

been passed by the Jearned Scerclary. It is expected that the

Sccrciary CADD shall pnss a spcaking order prcfcrablv within . o

‘90d'\)"‘
Coass . “NNN .4x.\'.\'_

The hu.u.lm) CALRD alier puu s llu., ILL.()H' uml allovding the E

o o

allowmg llc.nllh :\llow.mu. to the DUSL unpluyc.w uul.uv(ul, againal
the rules, void ab initio and dirccted the- AGPR to xccovcr llu. s.ud

~order dated’; 21.03.2016 by respondent No.l may |

. of respondent Mo in withdrawing the said alloviangn’-
and recovery thereof from the- salarics. of appcll.mls, is| .

- malafide, illegal,. violative of principles Pt locus |- t“
.- pocnitentiac, unfair, unjust,’ unrcasonable, nrbxlmry R
ancilul and.capricious. and that arc catitled to receive)
the same, . [rom the date it has- been wuhdrawn and

sloppcd !rom payment.” . . ;.

3. ’ 'lhc lc..u'm,d ‘counsel I'or the appcllanls agu;.d Um{ lhc";"

mdcr 3

Sccuon 2 (b) of wal Scrvanls Act, 1973 -were entitled | l.o all pay.a
allowances prescribed by F c.du.nl Govunuuul for its t.mployu.s l'.j_;”
stated that <ﬁu.u1t:ul dlqgclnvq cunlmncd in Mlms_lry of] Finance ).
No.2(13)R-2/2011 daicd 06.02. 2012 was unambiguous and  glearl

5

supul:m.d ‘Idlul'-Slhlllly ol Health - Allewance 1o .1ll hc'\th-pcmon ‘

cmplov ucnl of Federal CD\'LI’I\I“L!II in 3PS bulu...m.. hm d...spllc th

nnlllu..umn ol the FF |n.|nu. Dx\'nsmn. e appellants were dc.prlv;.d f

s tgmensnl
.




o

- said benefits, In support of hm \crsmn. :ln. learped counse| {or lhc

the snmc claim \'ldc nulLr d.uul 2! U3.2016. e coniengled that the benefit

. once gr. :m(cd .'md acted upon h.n(l created o vested right wlm.h could not be - -

" a pcrson Who hicld a' post in .uw instilute op organization dchvcnng scrwcc.:.
" inthe hcallh sector and mcludcd in Schedule-l, g ywas  further submuucd tha

_AGPR on the -basis of-C. \DD Dwmons letter da(cd .06.08. 2012 bug - »

, subscqucntly that Division m.nt a rcfcrcncc (o the Finance vamon lo scck

Cwith disabilitics and, hulCu, -.nuld nolt be dccl.lrcd as health pur:ouncl tal.
- beecome entjtiey for the said .lllmv.mcc. The CADD on 13.03. 20l3 m its

_sub;cqucmly diséon(inucd. alier: VCriﬁc_:ninh ol catitlement . jn ¢ rd .

g

appc”nnt.s referred 1o the Jilements of* I°S T dated 05.0. 2015, 11,01 "OIG

I8, 05.2016 and 14,12,201¢ p.lsscd in Appnl -No. 224([{)CSI?_'2OI 5, 867 ln
b7"(R)C5/"OI.’. 170 10 I 187, 1189 10 I1251(R)CS2015 & 331 o
~05(R)CS/2016 and praved for the same relicf, The Iurucd counsel
vuhuncnll)' nrcucd that the Fespondent-Finanee Division was blnwmt, hot -
-and cold in the same breatl) is, on the une haad, it hag admitted the chum of
the appelizais in pada 4 o l..-,n Prawise cominents ded ia e |14 2 blt.

Islamabay Migh Court, lshmnbad avliile, on the olhc.r Ird, they tlu.hm.d

withdrawp nxln(cmll\'. in \'mln(mn of i principle of natural Justice, The
leamicd counse} lor the appullang lm.lly '.uL'm.d that lmpugncd orders were
void ab- uuuo. cnr.lm-unn-_uuhcc and’ h:n'mp no s.uu.uly ol lmv hs )
wululr;m'.ll ¢ stoppape of s.nlmy .umumlul to puuulununl which could lml

be awarded without .:dnphn;- the due process of h\v provided ungder llu.

bu\'unmuu Servants (I “u.---m.y and Discipline) l\ulu. 1973. B j N

4. - . The appc'lls were rcsmcd by the rcs'pon(lc.ms ll .was stat
that the said allowance \\.us x.ul admissible (o the appellants as lhcy dxd uc‘t. .

fall umlcr e desinitivn of hnl-lx petsonncl because healty pcrsonncl meant .- RN

Nd g

i i 4

the Healty Allownncc was n”owcd provxsxonnllv to the appellants ‘By Uu.‘ "

o I
ils concurrence for ndeSlbllll} of Health Allowance whig)y r\.grcucd the) . 1 1.1
same on 14.03 2013 oi-the gwund that they were involved in the prOCC% 1

of cducauon. trammg and rt.hnb:m.umn of disabled ;.lnldrcn and persony

Communication o AGPR u‘»mcu.d sanction of the N(.nllh Allowuncc to-

DGSE cmployccs mlhnu( curcPrrcncu of the Fi Inance Dmsn.n .mc .hc
AGPR  made provmonnl raymeng 10 _the appcllan(s, which ;was

prevent the nmusc of this allmvancc by non-cnu’tlcd crsonne!
I 3 Iy

submittcd h_\' respondent No.2 that health allowance was grinted
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5 565t STIRICS/2016, etc, with M.ps,

P . A w | . N . : |

:lpbm\':u of the Inime Minister, through a summary, specifically mov'cd ('or :
.¢. Pakistan Instituic of Medicul -

Scicneces, 1.G. Polyelinic and National lastitute of Rehabilitation Medicine. -

The Dix‘cclo}:xlc (ic'llcral of Spéci:l! Education & Social Wellare, licing an

‘ ) ) ) ! - ' - . : .

the. process of cducu'u'on, Clramung and

) and persans will disabilitics, which was

three Federal Government Hospitals |

cducational Bud)'. (!czll(_ with
‘rehabilitation of disablgd childres
carricd oul by a n_w!li-prol‘cssi&rnl tcam including; leachers, profcssionnl..s..
dox:.(ors. ud‘miu'i.‘slr:;lt.u's,. minizsterial ang supportive / ancillury staft did nat
fall :wi~u:in e ambit of health’ organization and céulgl not be declared _hs

’ ) ! 3 ! -t LTU ) - .
-, ‘health pers\mmcl' 1o yet the said. allowanice, “I'he respondent No,3 .,

AGPR in its p'_:xrawisc'commcnts submitted that the idcmical:_cascs,lillcd Dr.
FarkH'F..Lbdhi. elc.’ vs Sccretary Finance were stjj] pending before thie

Hon'ble Supreme Court of Pakistan;

LIS We hc.’irq the Icaméd counscl for the parties and pérused the
-record. E ’ - :
"6, "'.l‘l.x;-\hc.-_:uh aHowanee equal to onc basic Pay of running salary

was_ granted 1o the healih personnel in the cmployment. of Federal |

'Govcrnmqnt. in BrS Scheme,: wi;h cllect o (1'1.01.2012. It w.-x.{ nqidc

admissible to non-cliniéal cadres. In reply-to a query raised by AGPR vide

lettcr No-TM/I8-64/CSHP/HPS 01 1. 127, 86, dated 12.03.2012, e -
- Regulations Wing of the Finance Division vide U.0. No.r.2(13)R-2/2012.

172 dglcd 27.03.2012 fumished 'dcljm'lion of the health personncl by stating

- that *healwy personnel’ .meant 5 persons. who held 3 Post in any institute or .
- -organization dclivcring services in (he health “sector ‘and - included in

S_c_h,cdulc-l, but did noy .include . person who was on deputation 1o the
Federa) Govcmmcn( from any Province or-other authority and whg was on

conlract, or on work charged basis or who was paid fromy contingencies’
‘The appellants - are neither | deputationisis from any Province or other -

" authority nor have been cngaged o}z éonl‘rnct or on.work',éhargcd ljasis; '

Thqy arc also not being Paid vﬂ-om_cfinliﬁgcncics. On the conlrary, lhcj". are
civil scrvams,undux"scc(iuh._z (b) of the Civil Scrvants Act, 1973 d:hull' are,
dclivcring.s;wiccs to the disabled children / persons, The bcncﬂci_nrfcs /. X

' appellants compriscd of Acudemic nf'nd Adlﬂini_strn_(ivc Cadres, Accbrc‘ling'f
. o the dcﬁnilion 'fumjshc_d- by the Ffinauchiﬁsion vide their u,o, da(pd;‘:‘ '
'27.03.2012 the appellants. are entitled 1o health allowance, .In:pur.-;s-ﬁ L 7

under Facts of parawise comments filed bé('or_c e th'blc'Islnnpbad-l-ligh v
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. ' . = . e . R 0 565 o 571(R)CSI?.OIG, cle, with M l's
: . . . ; ‘
| Court, Islamabad o;x l:'ch.-lli ol Su.n.mry Finanee Division in Writ Petition’
Ntx.-3007.“20!4 it was calcwrxcally admnu.d that in April, 2014 Mmmry ol
C'\DD again submitted NIS 7 l]Os cml(mmng a pravision ol Rs.100 lmllmu
as HPA “for DGSE for i nnnunl yc.nr 2014« IS'. lmwwc.r DFA u.lu-.ul to-
Acndoru. the NIS / BOs and rou.c.fully deducted i amount of Rs.92 542 .
million of HPA, lcaving Rs.7.458 _million for thc petitioncrs (now ,
appcllants) i.c, 24 cmﬁloyu.. who bclougcd to mcdlcal pro[cssxon and canic .
. uhdcr the i:ﬁ(éria of. cnmlcmcm of . HPA, as. ])u‘ DFA (LADD)
- understanding, D.O." Ictter dated 09.05.2014 was issied by Fa's.
_ Organization to AGPR for stoppage of HPA to non-cnuucd cmployces and
u was duty of AGI’R lo takc action on- the said letter and- dccxdc
cnmlcmcm It was pr:nycd that lhc pelition was _an .ndlmmstr.mvu Issuc wxlh

CADD & DGsI:, therelore, llu. i m.mu. Division b | (.\c.luclul from the list

-of rcspondeats. Now- the Amnncu Division' h.u. come up with different

st W g ot .1lluwul ' .mpmh.m. and u.pmh.m. No logical n.ply has

been subnnuud by the respondents for d»pnvmb the appellants of their -

lczmmau. nghh A large number of emiployees of (e F uk.ml Qowmmcn(

-:umlarb' placcd. arc gcumg. the said udv'uungc. Why, then, the
be deprived, is nog clear from. what. has bcen written in th
“the Hon' ble Islamabad llu_,h (.oml

.\ppc.ﬂanls
¢ conunents before
l:.l.nmabad and’ lhc Federal Scrvice

alory treatment oﬂcndmg Article 4 &
25 of the Consmulwn of Islamic’ chubhc of l’akxs(an, 1973. I‘urthu'.

appellants have bccn dirccicd by rcspondcnt No.

Tnbunal "Thxs secms to be discrimin

the

Ito refund the paid
amount’ wlnch is agamsl the prmcuplc of locus pocmlcnlmc bccnusc lhc

. ’ ‘ . Hon'ble Suprcmc Court of Pnkls(nn has consnslcndy held that the bcm.ﬁl
; ' E once granted and acted upon crcatcd a vested - -right. wluch could not be
wuhdra\\'n llnlhlcrally,( in \'xolnuon oF natural Jusll\.t..
law that benefis received hy a mwl scrv,

It is an cslnbhshcd

ant, _even under c.rroncous onclu'
pnsu.d by the compclcul authority wuhoul .'my

- Servant cnuld not be r«.cu\*cncd cvm il

Laul ou the p.xrl off uwl

the benelicial order w.ls
subsequently withdrawn aor ruur c.(f ‘We are fortified (o take (his vu.\\' uiIf
:", the light of the judgment of Han' bic Suprcmc Court of Pakistan u.portcd in”

PLD 1992 SC. 207. chcc. 1o this c.\tcnl. the u'npugncd orders are 'nol

1
- lcg'lllv su<tmnablc and liable to be scl .mdc. % ' !

,ﬁ i
a 7; o - Wewould lec 0] makc 'm cemphasis on lhc judgments of; the'™
' l'nbunal in Appeals No. vz«mcsams and 381 to 405(R)CS/“016 da

-
.
. .
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U:t.)O.ZOl) and 14.12.2016 whercin- ihe controversy - u.lauu;, to Ht.dllh
“Allowance has. .:lu..nJv been :uulvcd When conﬁunl\.d with the s.ud fact, '
lhu rcspomh.m\ have failed. lo dcn\ the lact. As such, the uclmu of tl)c"_
. r;spnndcms .xp]u..u:. 10 be :mon..lsu.m in the h;,hl of the 'lloxumnlxomd
' judgments on account ol A.nck 2: of the Constitution wluch guaranlccs %
gqu.xl rights ,and  cqual puoxu_uon of law for cvery cuucn. To uxsurc .

umfomm,\', rule ol n.onusu.m.y mual bc. applicd while consxdcrmg the case

ul' the appetlonnn, Sinee e Thaithile Apes Cone vide i m:l;-amul in the |
case reporicd as 1)96 b(.MK lle has nlxcady held. that “rule. ol Bood

; bov;.rn.m«.u d\.t.l.ml.L\ thai the b\.m.ms o’ the ;.ud decision be n.M...ndc.gl to :
other civil servants also, who i 1)' nut’ lu. p.u'm.:. lo the litigation, instes nd ofl
' c.ompclhng them to approach llu. 'lubpn.xl or any 'other legal forum, Hcpcc'
the claim of the appcllants is rcquxrcd to be dccxdcd on the samc analogy /
‘prmcxplc as framed i in the cascs ot' Dr. F arrul\h Fiaz Lodlii and others by the*

' ’I'nbunal vide usJudgmcnt daxcd 05 10 2015 11.01.2016 and 14. 12. 201§

. T A Foregoing, m vicw and lollowmg the rule of consistency, lhc
- impugned orders dated "I 03,2010 .md 25.03.2016 are set aside mlh ‘
' dm.cuon 10 the n.spondcms to (.Dnumu. ‘the Health Allowurice uln.ndy ’
. o L.l-ll\l\.d W e appellunts sinee 2012, .md o refund all d‘.dm.uon m.ndc in

compliance \\uh the impugndd uulus wuluu a pu‘uul ol ung munlh lmm '

the date the o "l‘\’ withis Juulrlucm is recdiveal i their olfice, Since the main .

. . appeals h.xvc been accepted, ivise, Patitions are also uccepled,

. : v, - Judgment 1o apply all the tithed appeals mutatis mutandis.,

T Jhcn..».lnllbcno ordcr.x.slo casls.

- 1. Pamcs shall be informed. accordmgly -
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{Appellate Juris 1-cti‘qn .

. Present: . - . - )
- MR. JUSTICE MIAN SAQIS NISAR, FLCJ
"' MR, JUSTICE UMAR. ATA BANDIAL

S MR, JUSTIC IJA4 UI AILSAN )

. éL I‘IO:!
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P (in all caac..u)
‘ i VER.S‘US _
Nusrat Tahir ctc o (in . A. 163 1 / 2017)
Mira) Gul stc. ' L . {in C.A.1632/17) . .
-(in C.A.163J/”Ol7‘ S

. Ejaz Ahmed and othérs
¢ Firdous Bepum-ete.. .,
Robina Qureshi etc, -~

* (in C:A.1634/2017)
(in C.A.1635/17)
in C.A.163672017) -

Muhammad Arshad etc. ™
- ‘Shabbaz AkhtarKhalid ete.. '  (in° C.A1637/2017)
. ,Muhamme.ds qugeer !kram c;tc . -,=;_-(in (..)A.1038/ 2007)
7 ngwﬁhmed S L H{ih CA 1639/2017)
- Taimoor Imran, ali. l’hgm ete. © 17 {in C.A.1640/2017)

.7 .. Mmhammad Jabbar Khan ete. 7 {in C.A.1641/17)
. Shahid Iqbal etc. “in C.A.1642/2017). -
) © . Muhammad Anwar ete, C[C.A1643/2017)
S ‘Nalieet Kentaar ete:- - (it C.A. 1644/ 17)

{int C.A,1645/2017), - .
(I C.A.1646/2017) -.
i CANBFT /1T
{in C.A.1648/2017) . -,
{in C.A.1649/2017)
- (in/C.A.1650/17)
{in C.A.1651/2017)

" Igbal ur Raehid etc:
‘Ghulam. Mustafa ete,
_Mulchtar Ahmed- etc, X
Nacema-Bushra Mahk ete,
Meena ksad etet e
Muhammad Qayyum etc.
‘Rubma Mahmood -Awan ste.

¥

) O\ Muhammad Kbusha.l Khan éte. {in C.A.1652/2017)
' Mussarat Bibi-cte. . (in C.A.1633/17)
L ‘Muhammad Ghulam Durrani ete. | (in C.A.1654/2017)
! . Muhammnd M'ushmq etc. {in C.A. 1655/201 7
, Hl STED Qari Mulismmad Almas.ete, {in C.A.1656/17)
L - Tisz Alhtar etc.” : o inC.A1657/2017)
! ' - Syed Zameer Hmdcr Rx.zvx ete. - {in C.A.1658/2017)
| . " CourtAssoclate  Liagat Ali'cté: L s (in C.A1659/17)°
- "“"’.‘"“,’J;“";;’J’ﬂ,"'mvmmmmad Anf ete.” L in G 1660/2017) '
P e Waseem Huagain ctc, (in C.A.1661/2017)
S D S B Khalid Pervez et  {inC.A.1662/17) -
R g- . .JMuhamme.d Nazxr}(xyamctc {in C A, 166&/2017) :
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M, Amir etc. SN
Mrs, Sumera AZiZ _ctc.-

" (in C.A. 17:21;2017) 2

R . e . “ e e L 1
g . e i o i Semmeey 1
' o . ‘ -' . It
! . L R i
viamtaz Hussain et - ) (m . A1665/"017): L Cd sk
. Manzoor Ahmed etc. . - ©fin CAIE6T/2007) - L - e e 0
" mohsin Tanvir ete. < Cin CAMBEBYIT). . & oo . -k
. Jabbar Hussain sty .. (inC.A.1669/2017). . . . . PR T
Syed Manzar Hussain Ga.rdazt etc. . {in €A L670/2017) - N - l R
Muhammad Saleem l(unbcr ete. (m EANETIIAT). . . ;
Abid Hussain etc. . -dinC A 167’2/:2017):* - i
Nawabzada etc. inG 673/2017)
Muhsmnmad Azccm-l(’han ctc ) (m CA. 1674/ 17) RN v
Attaullah ete. (in C.A.1675Y, 2017) - ) i
. Syed Nazir Hus sain Shah etc. fin C.A. 1676/ 201 ) . .;,
Muhammad Amir etc. (i C.A.1677). 17) Ry o
Mrs. Mehmood Farzana {ln C.A. 1678/2017) " §
rMuhammad Anwar ur- Rahman ete. (inC.A/1679/2017) . !
Rafi etc. - (i Cop168071T) e P
© pMumtaz Khan ctc. : - {in C.A/16817201T) . . A L
Mrs. Rehana Ghaffar ete. " - (in C.A.1682/2017). ..« - . - L A I
Auzud Khan etc. : . . (in C.A.1683/17) y e B 1 e
. Shazia Bibi etc. - (in C.A.1684/2017) e R
Imran etc. ; (in CiA.1685/2017). - - - .~ .- S RIS
Zahid Mehmood etc. (in C.A.1686/17) - - N L
Zafeer Ahmed etc. - (in C:A,1687/2017) - : : , .
Arslan Igbal ete. ¢ (in C.A16B8/2017) , - - ST R
Mrs. Syeda Khatoon ete, in C.AII6B9L1T). . e B
Miss Zubaida Khatoon et¢, {ih-C.A. 169G/ 2017) AN :
Mrs. Farida Rgﬁ ete. (in C.A: 1691/201'7) DR
Bacdar Munir Badar etc. fin C.A/ 1692/ 17 S
. Azhar Mchmood etc. - {inC.A, 1693/2017) -
. Muhammad Daud ctc. (in T:A. 1694/ 2Q17): .. -
-Shafiq ete. . ~(inC. A.1695/17) -
Javaid Rauf ete. " {in C.A: 1696_(2017) .
- Ch. Amjad Ali etc: _(inCAig ‘/QO Ed)e
Liaqat Ali etc, “{inC. A J6881T). - e
Akhtar etc. . . (inC.A, 1699/2017). S e s
Shaukat Jan-etc, " {in C.A, 1700/2017) -« .- -
~ Abdul Karim etc. (m o A 1791/17) =
Mubarils Ali:Satti-éfc. o %i i 7y 2017) o :
Mra. Safia Kalboro cte. et rw_mwos 712017); . S [ Lo
_Mrs. Sahleha Nasreen. etc.' “{in"C. A.1'704i 17, e
" Miss Shazia Nazir ete, (infCA. 1705/201; oo
Abdul Rashid Shah ete. (i C.A. 1706/2017)’ i
Mumtaz Gill ete. - inc.alrozyin. .- T T ol [
mMuhammad Farhan etc. . "{in C.A.170 /2017).,, I ‘ C i
Alludin cte. , . (R CAWZ09/2017). s R
, M. Sohail Khan etc. Ly iR CARTIONLT) . v '
. " - Syeda Sadaf Ali ete. i in ch.wm/aom N i,
: H‘-TEsTED M. Anwar ete. | . VD {in CiRLAT12/£2017) . : ;

" Nyfg . - Miss Shahida Parveen: etel” © (in C.AIIB/17, : - !
A Mrs. Shamim Abid etc. .. | in, C.A1714/%01 : y
e ) ciate . Mrs. Rahat Sultana ctc. T ging 2057 1

-ut'rne Coutt ot Pa¥ el Maqséod ctc. ! 0 Min. C.A ¢ 6/17) ; ;

e \nm“‘“‘ Mrs, Sumira Yasm!en ) " (in C.A. 171“7‘;2017§- o
hnhid M. Khaméty., |, Y fn CALTI8£2017)
g iss Shazia Bibi ete. .- ;- Hin G Yhki
' Mra Rukch-e-Afzel etc. (in C.&:372072017)
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Asif Ali and others: . -\ fin C.A1723/201T)
- 'Wajid Bashir etc. SRR {in C.A. 1724 /201T)
Mra. Saming Zafaretes, - - (n C.A.1795)17) -
. ‘7,}vmhamx-nad Buklsh others. . (m.c.5.1726/2017)
"0 Mrs. Qamar Zehraete. - - {in C.A 1727/2017)
< .;_"“Shabbir Nawaz ete:” 4 o C.A.1728/¥7) .
. zulfiqar Abmed othiers. T C.A.1726/2017)
Mrs. Rashda Jabeen etei” ¢ ¥ (in_CA.l_;I:#O/2O 17
.  Mrs. Najma Khanbimeete. - "M {in:C.A.1731/17) -
' - . Mra, Mah-e-N8z Ysrar-& otheérs R {in'C:A.1732/2017). -
Zubaida Khanum cte. : "Flin C.A. 1743/2017)
Mirs. Shabana Latif-cté. (0 C.A.1734/17)
Mra. Zahida_Nnheedetc. N C.A,1735/2017)
. Miss Lala Rukh Qurshd etc. ’ - {in C.A. 1736 /20L7)
i " Mrcs. Rg,\heela.hmbmcn.,.gtc.. S {in C.I\,1‘737/ 17) .
! ‘Mrg., Shams un Nijsa apd others {in .C.A.1738 J2017¥
H Mas, Fargana Maspod €i¢;. {in C.A.1739/2017})
i _ Mrs. Kaneez Rubab: etc. - {in. C.A.1740/17) .
H . Ms. Raheela Haiderdnd others’ -{in C.A. 1741/2017)}
- Mrs. Aslo Bashiid ete. - ‘}V(in‘G.A._1742/2017) ,
v Mrs, Tayyaba Qaiger ete.. Tlin A 1743717}
i Mrs. Naureer jqbel and: others: - (in C.A.1744 ]2017)
N ‘ ot Mrs. S,hahbana-Kause;; atey - “(in C.A.174572017)
i . ‘ o Tnhi;aYazsm’ecﬁ Ayaiete. - © {in C.A.1746/ 17}
i " Taugqeer-Ahmiad and éthers (in C.ANT47 /2017)

o Inayat Ullah etc.

‘Muhammad ldrees Qarmear ete, -

* gyed-Arif Hiissain Shah etc
Parveen Akhtar-etc. -

o .M\ihammad"»‘fdueaf»etc.i%
Nasreen Anjum Aye etc.
Muliammad ishaq e -

. pzhar Mahniood;Zte. .

. pbdul Ghafooretes . -

o - Muhammacl-_sayygd‘;etc. -

" Muhammad SaleemKhan ete.

. GwiShadete..- 3

Josheph Rafig_etc. IR

- gyeda Sadal Aliete. 4 S

. Mrs, Mehnaz ‘Ajimal ete.
- Javed Iqbal ete. - :
‘Mrs: Rigwana Shahid etc.

Muhammad Ajmakete:. -
- Iqudar Hussain® eté. -
. S Tahir McthQd'.‘ctp.'

:;?n'l';i'ESTED:;.'mnaﬂné?arietc. Lo v'

* ‘Pervaiz Nadeern £tc.

Y - asif Y,gunas*cr,c.'y

. Muhammed Ybunaé etc.
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-y supreine Coyé{.ol,‘l’,,agds.uhhm"a Maishid:ete:
o alamabad. %

\ihammad Aslam ete. -

-ghoukat Mashid-etc.
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e Muhammad'halm:‘ctc. a

", Mgs: Rubing Anjum etc.
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. ~fin C.A,1748/2017)
. in C.A1749/17)

- (in C.A.1750/2017) .
© ki C.ATS1/2017)

(in C.A.1752/17)

lin C.4.1753/2017). 7

{in C.A.1754/20 17
“fin C.A:1755/17)
in C.A,1756/2017}
{in- C.A.1757/2017)
(i C.A1758/17)
. in C.A.1759/2017)
in C.A,1760/2017}
{in. C.A. 1761/ 17) -

" fin CALTES 20T

_fin C.A.1763/20137)
i €A 1TEA 1T
- {in C.A.1765/2017) ;

Ceare ..(m‘(m.r/efs./zo 7.

¥ (in.CALTET/1T)

(in-C.A.1768/2017)

- (i C.A1769/2017)

{in C.ALTTONLT
(i C.A.1771/2017)
in C.A.1772/2017) .
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‘Waris Malik etc. ~

Ms. Nazming ete.), ...

© My.: Tasneem F Patitna ctc; o

Muham'rmd Na\u.cd Arif Khs.ﬁ
Ptc
Miss Naz Tahir etc.

"’ 8yed Sultan Shah ete: . -
" Mrs. Shaguifts Bibi ‘

{thawar Idrees ete.
Mrs. Naila Igbal etc,
Amjad Badghah ete. -

Imiran Anwar ete.. -
Amjad Sohail ete.

" Asif mashid etc.
. Mrs. Nusrat Dastagir etc.;

Mukhtar Akmed ete. -

Basharat Masihrete. . -

Ali Rehman ete.

Munir Ahmed etc,

'Muhammad Zardad etc.
Syed Ashtal Ali etc.

“mrs Kausar Ayub ctc '
‘Malile Waheed Shahzad cl.c
. Astiraf Mashid etc.

Muhammad Ajnial etc.
mrs.-Shaista Manaszir etc.
Mumtaz Hussain ete.
Mre. Saime Noreen ete.
Razzag Ahmed ete.
Muhammad Ayub ete.
EJaz Ahmed etc..

Ehah Muhammad Atzaleté,

muhammed Javed ete.

. . Muhammad Asif ete.
. Muhammad Khahq ate.
-Nafisa-Hanif etc.

Qari Zehid Mrhmood em.
Asif-Amin ete.
Mrs. veronica ete.

Oan Mithammad Slddxquc ete,

Syeda Saeima Nasir ete. -

" Mrs, Huma:'Waseem tc:
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Waheed ur Rehinan-ete. - -
Ms. Saima Parveen étc,
Ghulam Rasool:and others
ariq Khan ete.
Muzaffar Huasmn Rathore etc
Ms. Shahena Shahid-ete. -
Muhummad Khan.ete..
Basharat Ali ete.

sernrdmiv Gourt of Pakistan M: Tanveer cte.

sk mubad

Shabbir Ahmed etc.
Mro. Shamim Alchtar etc.
Tanveer Abmed ete.
S.M. Siraj etc.

Zahid Mchmood cte,
Mrs, Narha Norccn ete.

“tin C.ATT90/20;

" lin C.A.IBR9/17)

, ‘;;;l . L4

~{in C/A.1780/2017).

(in C.A.1781/2017)"+"

. (i C.A.I782/17) .

(in C.A.178342017) -
{in C.A.1784/2017) -

(o C.AITBS/ 1Ry

(i C.A.1786/2047)"
{in C.A.1787/2017)

“{in C.A.1788/17) -

(in C.A.178872017)

{in C.A1791/17)
“{in C.A.1792/2077).
{in C.A. 1793/2017)
{in C.A.1794/17)
{in°C.A.1795/2017)
(in C.A.179672017) "
(in C.AL17O7/LT} -
fin C.A.1798/2017)
{in C.A,1799 42017}
iin C.A.1800/ 17)
. {in C.A.1801/2017)

ing A.1802/2017)
- {in'C.A.1803717 -

in CA. 18047/2019).

. 4in C.A.1805/2017) -
. {in C.A. 1806717}

(in C.A.} 3712017}
(in C.A. 1808/2017)
“(in C.A.1809/17) -
{in. C.A.1810/201%}:
fin C.A.1811/2017)
{in C.A.181217)
(in C.A.1812/2017)
lin C,A.1814/2017)

: (m CIAIBAS/LY),
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(in C.A.1817/201%) - . ™

{in C.A.1818/17}"

{ini C.A, 1819/"'017) o

{in' C.A.TB20/2017).
(in C.A.1821/17) -

" {in CA. 1822/2017)
- (in C.A1823/17) .

- (in C.A, 1824-/2017)

{in C.A.1825/201T) "..

fin C.A.1826/17)"
(in C.A. 1897/2‘617)
{in CiA. 1323/2@17)

(in C.A.1830/2017] -
{in C.A.1831/2017) .

- {in C.A. 1832/17)
. {inCiA.1833/2017). -

© . {in c A‘iBS‘l/’ZOl?)
| (inC.A1B35/17) -
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Miss Rubina Ageel ct.c
Irfan Ahmied ete.

Kedsar Afza ste., . - -
. Atif Rashid etc.. ‘
"~ Mst. Shamim Alchta.r gtc

Babar Mchmoo‘d ete,

. Ihean Ahmed ‘etc, - .
Mrs., Naghmana Jabem etc,
Qari Muhammad: Abbas étc.

B Lo Noureen Kazmiete, . < '

o : Sajid Masih ete: . N

: .. Mrs. Uzma Khatoon' ctc, Us :
Abdul Manan eté, - L
‘Hardon Rasheed ¢ C:
- . Ssajid Mehmood ete. .
. . Zeethan ur Rehman ete. .
© Muhammad Sa.leh -ete..
Said Rochman ete.. .
. Muhammad Ashmf etc
Guftar Ahmed et¢, «. . -
Shahid Raufete,- -~ - .
Farrukh Saleem. etei -
L . - Muhammad Irfan etc.
: Muhammad Iqbat etc. ..
o Zia- Ullah Asad ete, - .
Fajahat Shahid etc..
Mrs. Asghari Bane etc
Zia Alzal etc.
Muhammad: Ra.faqat:onc.
-Raflg Masih ete.,
Javed igbal ete. -
“Muhammad Yameen.ete,
_Mst. Ishrat Masood ete,
© Zalar igbal Bajwa-ete, -
. "Khalil Ahmad Bajwa etc.
© Alam Zeb etc. .
o . Muhammad Jqbal el -
- © . Tanveér, Bawar ote. -
' Ghulam Imran Haxdcr etel
- Muhammad. Farid  etc. N
Chan Mehmood Sauad ete.
Nisar Ahoied” gte. . :
Aslam Shahzad ete. -~ "
Shaukat Ali etc. . L
Niser Ali- ete.
= MuhammadxAsxf «ctc. .
Arif Mehmood etc. T

“8yed Rizwan Ahmed eic. .o

Muhammead:Aslama etc..
Mazhar Iqbal’ K.iyam ctc. :
Supremo Coult ot PakistanMunir Masih étc,..

ulamabld . Shaukat qua.t otc.
. . Nazir Mehmood etc,
) Syed-Akbar Husggin ete. -
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etc.

" {in all cases}

Muhammad Atthue ur Rehman :
y (mCA811/’2016

L..Respondents(s)v

For the Appcllant( ) Mr. Sa_)ld Ilyas Bhatti, DAG
Syed Rifagat Hussain Shah, AOR
Ms. Saadia Kanwal, S.0 Fin. )
Mr. Abid Hussain Channa, S.0 Fin.
- Mr. Sajid Javed, ‘Asstt. Legal Fin.
Mr. Abdul Rdz7aq, AAO MEG :

Rawalp1nd1
For the R-espond‘en't(s)A In—person

For the Responderit(s) Mr. Muhammad Ilyao Lodhi, AS(‘ ‘
in C.A.216/16] - _ _Mallk Itaat Hussain Awan, AbC
Amicus Curiae: Mr. Muhammad Makhdoom Al1
o o Khan, Sr. ASC. -
- 'Mr. Sikandar Bashlr Mohmand ASC

" Date'of Hearing =~ 17.0.1.201.8.;

JUDGMENT

UMAR ATA BANDIAL J.— By leave of this Cou1t

gm.nted on 23 02. 2016 0142016 and 1232 2017 in the

' several connected appeals before us, the appellant Federal
a Government challenges “the _]udcments delivered on common'
| queetlons of fact and law by the leamed Federa,l Serwce Tribunal

on 05 10 2015 11. 01 2016 and 18.07. 2017 The Judgments

1rnpugned in the connected appeals declare ‘the Iespondent‘

employees of d1fferent 1nst1tut10ns functlonmc' under the

Dxrcctorate General of Spec1al Educatmn (“DGSE”) to be enhtled -
to payment of Health Allowance granted by the Federalp

| Government vxde its Ofﬁce Memoranda dated 04 02 2012 and '
l- 06 2.2012. These Memoranda are 1ssued by the Fmance D1v1sxonv

: (Regulatlons ng) Govemment of Paklsfan pursnant to E
o approval granted by the Prime M1n1ster under the . Rules of

‘Busin.ess, . 1973., It would be useful to reproduce the two
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- that the‘Health Allowance grahted by the Feder.aligovgrnméﬁt is

'mtlamoranda:cpntaining the terms and conditions for the grant of

Health 'Allbwva.nc'e to eligible pefsons:

. “Government of I’akistén

. Finance Division . . T S ' S
- . (Regulations Wing) L : ’ o
- F.No.2{13)R-2/2011 C Islamabad, the 04th Feb,QO-lZ
‘ _ OFFICE MEMORANDUM. o - g
Subject: * GRANT. OF ADHOC ALLOWANCE EQUAL TO ' S

" ONE_BASIC PAY AT THE INITIAL.OF THE -
SCALE TO THE HEALTH PERSONNEL IN 8PS

SCHEME. - ..

¢
ST

one

e, et = i

: . The undersigned ‘is directed to say "'thaf the
Ordinance No.VI of 2011 that sanctioned the Career Structure for
. Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.

Accordingly, CSHP is no longer in the field and all health personnel - . . o

have consequently reverted to the BPS scheme. In order to . . 4
compensate health personnel for the loss of benefits sought under . :
CSHP while preserving their status as Civil Servants, it Has been

* decided by the Federal Government to grant'adhoc allowance equal .

_ to one basic pay at the initial of the scale to the health personnel -
 in_the emplovment of Federal Government, in- BPS scheme, with
- effect from. 1st January, 2012. This will be in addition to their
. existing pay/allowances in BPS Scheme. ’ e

RS

2. ' . This Division’s O'M’ No.2{13)R-2/2011-698 datéd' 1‘7“!
Nov_:mbe_r, 2011 may be treated as withdra_wxyw.e.’f: 26'.12.2011.
| osd/

(M. Munir Sadig)
Deputy Secretary (R-1)”

ek,

“Govérnrncnf of Pakistan.

, Finance Division i L - : .

{Regulations Wing) .
F.No.2(13]R-2/2011-777° - - Islamabad, the 06 February,2012
o OFFICE MEMORANDUM C '

o,

Subject-  GRANT OF ADHOC ALLOWANCE.EQUAL TO ONE.
.~ .. BASIC_PAY OF RUNNING SALARY TO THE HEALTH -
ERSONNEL IN BPS SCHEME. - - : :

P

. : . In continuation. of Finance; Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to grant benefit.of one basic_pay of running .
salary_as : Health Allowance to the. health personnel in the
employment of Federal Governinent, in BPS scheme, with effect

“{rom 1% January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to

~ Rs.50,000 per month to the pastgraduate residents and Rs.24,000
per month for House: Officers respectively w.e.f.’1.7.20'11'wﬂl L

continue.
. 8d/--
(Manzoor Ali Khan) :
Sr. Joint Secretaryl(Regulatioris)".
'(emph&sis supplied). - ) o _ T
2. Learned Deputy Attorney General has cantended -~ i

available to health l‘per's,o.nnc‘:l in the employment of the Federai_ o

Government in.the BPS séhemé at three hospitals established in
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e I T

Pt . . . . !
< : | '
\‘)) o _ Islarnabad na_mely, Pak1stan Instltute of Medlca]1 Sc1ences A

B LT
e

.- (“PIMS”), Federal Government Polyclunc (“FGP”) and Na‘uonal
]

Insututlon of Rehabilitation Med1c1nes (“NIRM”) The [employees

Sonr ougemor

irmamg

-at these hospztais do not 'have a career structure in Flace'after '

: .,the Ca_reer Structuze for- Hea_lth Personnel Scheme Ordmam:e e - i 4
N ] g

N ' 2011 (“Ordmance”) lapsed on 26 1. 2011 ‘The Health[[Allowanceﬁ .

rosm eer a

was accordmgly granted by the. Federal Government ah aformof . . I |

|

'compensatlon It 1s clear from the two memoranda dated o

0422012 and 0622012 reproduced above that Jrhe Hea.lth | CE i
S , l

'Allovvance -is granted : to “health personnel” I—Iodvever, the - /
composmon of the, category of employees that are ehgrble for the o :

. oenef t has not been prov1ded therein. The responderr[ts who are

everal hundred in number are unrepresented by éounsel In"- -

view of the fact that a large number of employees are \affected by:'

|

thc mstant controversy, the Court has sought assm‘tance from .

Mr. Muhammad Makhdoom Ali Khan, Sr ASC and M. Slkandar
|

s Bashlr Mohmand ASC as armcus cunae 1n the matter' . i f
| TP B
|

i

S1kandar Bashxr Mohmand ASC made able st‘ubrmssmns_ o , ]

before the Cou_rt- that hlghhghted 1rnportant %facts and .

docurnents " on record which simplifiecd the- ¢ontroversy , = H
v _ 3. . It transplres that an Ofﬁce Memoranctium dated ' S U

27 03.2012 by the Fmance D1v131on (Regulatmns Wn{mg cla_rlﬁes‘
] :

that the term “health personnel” used m the above[ mentloned. '

e

memoranda bears the meanmg glven to: that Eexpression 1n‘

Sectlon Q(b) of the Ordinance.’ Th1s deflmtlon reﬁers to the.

.contents of ScheduleI to thc Ordmance Whlch qpecu&es the . o i B

- service prowders who quahfy as health perbonnel A‘ perusal of
' g

Schedule-I shows that five: categones of- serv1ce prpv1ders are

]
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' Aumov1sual Operators Techmmans, L1branans, ete.

e e S e oS 1 s

class1ﬁed as health personnel namely Doctors, Alhed Nurses, -

Paramedxcs and Support The sermces spe01ﬁed under the :

categones of Paramechcs and Support mclude TeacherS-

4. ' The- adrmnlstratlve l\/hmstry the’ hea‘lth

' institutions, of - the Federal Government at Islamabad is’ the

Mmlsrry of Caprtal Admlrustratlon and Developmenlt D1v1s1on.‘

' (“CADD”) It is an admltted fact that v1de order dated

13. 03 2013 the M1nlstry of CADD granted the I-Lealth Allowance

i centers/ 1nst1tut10ns 1nclud1ng Nahonal Trust for the Disabled”

(“NTD”) and the Nat10nal Counc1l for Rehablhtatwn of Dlsabled

Persons (“NCRDP”] -'The ' respondents - were thereby‘

27.10. 2014 When the Finance D1v1s1on informed the Accountant

3 General Palﬂstan Revenue (“AGPR”) that only health personnel‘

' to the employees of the DGSE and its allled spec1al education-

A acknowledged as beneﬁc1anes of the said grant and were paid ‘

vthe Health ‘Alléwance Wllh effect from 01.1. 2’012 untxl -

B Worklno in Federal Government hosp1tals and _clinics were .

qualiﬁed to I‘CCClVC tne Health Allowance The AGPR :

'correspondmgly 1nstructed the DG%E to stop paynjuent of the

said allowance to its employees as no budget allocatmn for the

said emolument had been made in. the ﬁnanc1al year £Ol4 15

"5, The dlscontlnuatron of their Health Alldwance was.

.tal{en to the Islamabad H1gh Court by s0me of tbe r#spondents -

V1de order dated 17.9. 2015 the learned H1gh Court r‘eferred the-

'dlspute to the Secretary CADD for passmg a speT_kmg order -

thereon, and till then restramed recovery of past payments of -

the Health Allowance from the affected employees ofj DGSE and

allied centers. The Secretary _CADD hea-'rd the‘pa.rlles and by '

. quprem u’J”‘- 2..
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Qrder' dated 21.3.2016' rejected. the .entitlemei'lt.' of  the .
respondents to receive the sald"allovvan'ce..,The princillal ground '
"of his decision is that employees'of the: DG‘SE were engage'd ln
“the process of educatmn trammg and rehab1htat10n of disabled - .
;;chﬂdren and therefore did not fall within the amblt df a health
: orgamzatmn The respondents successfully challenged the said .
order before the 1earned Federal Servzce Tr1bunal Wh1ch has,.. )

inter alia, by the 1mpugned judgment dated 18 07 201l7 declared' L

. that the respondents are enutled to- Lhe grant ‘of Healtb

Allowarnce.
6. - 4 Learned Deputy A'Attorney General :has v!cont'ended

that after the. la-pse of the Ordinance'that had provide:d a career

structure for the doctors nurses and paramedlcs working in .
- PIMS, FGP and NIRM, the Health Allowance was gra.rlted by the ) B
I‘ederal Government as compensahon to the sa.ld health{‘

personnel He was, however unable to . show anjr"

contemporaneous d].rectlon issued by the Ministry ol‘ CADD or

the Mlmstry of Flnance that restrlcted the grant ‘of rthe Health

- Allowance to the claimed employees of thev .three hosprtals
spemﬁed by him. As already roted above the’ deﬁmhoh of health -
- personnel ‘provided in 'the 'Mlmstry of F1nartce Off1c.ev

Memorandum dated 27 3. 2012 is- wide in scope and therefore._ '

unhelpful to his plea.

7.‘ . We have exammed xhe deﬁnltlon bf “health

‘ personnel” adopted by said 'memor'andum-dated 27.312012 from

|

Sec‘uon 2(b) of the Ordmance wh1ch is to the followmg effect:

“b) “health personnel” means a person who holds a post in hny
" institute or organization dehver;ng services in the heglth
sector and included m Séhedule'—.l, but does not include; .

>.i) a person who ,is. ‘on deputation to the lf"ederL.l‘

g

"~ Government from any Province or other authority;

/
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u) a. person who. is employed on conuact or ori. work L g /

* -char ged basis or who is p.nd from contmgencres .

8. oIt is noted that the foregomg deﬁmtlon -of health

' personnel covers persons holding posts in any lmst1tute or

' orgamzatlon who are dehvenng services in the health sector that

| . are mcluded in ScheduleI to the Ordlnance Learned Deputy

N

i

i} _the pr ov1ders thereof quallfy as health personnel

I. Attorney General was unable to dlstmgwsh the respondents,
who are employees of the DGSE ancl alhed mstltutlhns/ centers,’ . T
NCRDP arid NTD, fxom the paramed1c and support staff :
.posrtlons that quahfy as health personnel aocord'ing-- to

_'Schedule—l to the Ordmance It is not demed by the appellant, ‘ ‘

that educatlon, training and rehab111tat10n of dlsable_d persQns

are serv1ces prov1ded in the health sector These servi'ces fall o

within the terms of Schedulel to the Ordmance andtherefore »

-9, Accordmgly, not only do the respondents fall yvithih-”

the category of persons who are, in terms of Fmance D1vision

* Memoranda dated 06 2. 2012 and 27 3.20 12, el1g\ble for grant of

: Islamabad ngh Court pursuant to that Court’s order dated‘

4

: 20 3. 2015 passed in, Wr1t Pet1t10n No 4007 of 201

' -:vrecords that the proposal approved by the ane

die Health Allowance but - thelr entr’dernent has’ 1n fact been "
' admltted by- both the M1mstry of CADD and Mm1stry of Fmance
In this respect the. aforementmned letter datod 13. 3 20 i3 issued
by the M1n1stry of CADD is. referred Also the aff1dav1t of the '

Secretary Finance, Government -of Pakistan- ﬁled in the

spemﬁcally

Summary dated 25. 1 2012 did not restrict. adnns ibility of the.
Health Allowance to the personnel of the thr‘ee hosp1ta1s.

(1dent1ﬁed by the learned DAG) For that reasonlthe Fmance ;

‘uuster v1de- '
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‘ D1v1s1on Memoranda dated 04 2 2012 and 6 2 2012 made the

aIIOWance avaﬂable to all health personnel employed by the .

- Federal Govemment in the BPS Scheme

10. - . As'a result the said alloWance was pa,td to the.

health personnel of the DGSE and 1ts alhed 1nst1tutrons untll

.’?7 10. 2014 When the Fmance D1v1s1on 1nstructed the AGPR to
ntronfme the grant of the allowance to employees of Federal - g
: 'Govelnment hosprtals and clinics. ThlS mst_ructlon represents
merelv a change of opm1on whlch 1s not occasmned by an
amendment in the terms of ehg1b1hty for ‘the Health Allowance '
" Therefore as the Memoranda dated 04. 2 2012 06 2. 2012 and
27 3. 2012 1ssued by the Finance - D1v151on Government of
, Paklstan stﬂl hold the ﬁeld in the1r ongmal terms there is no
mcnt in the obJecnon by . the learned DAG: to the entnlement of ’.
" the respondents to claun and rece1ve the Health Allowance -
1l. ~ Asa secondary and also tenuous argument learned‘j'
_ Deputy Attorney General contended that the He.ilth Allowance 1s>v
g1anted under execunve fiat . wrthout any statutory backmg "

, therefore the same can be vmthdrawn by the Federal Government o

. at any time. That is clea.rly a 'flawed oontenuon.,lt is a.dmltted' '
that grant of the Health Allow'ance and the termsl of. eligibility to
~ receive the same were determmed by the competent authonty,";.‘, .
' Mmlstry of Fmance in accordance with Rules of Busmess of the
E Federal Government The. or1g1nal ‘terms of the said lawful grant

still hold the field. T hese were acted upon and payment of the

Health Allowance to the respondents hasconlen‘ed a vested

' nght upon. them In such crrcumstances, the execuhve is barred - -

by the rule of locus poenztentzae from umlaterally rescmdmg and _'

retuevmg the beneﬁt avalled by 1ts recrplents Reference is. made
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to. Paklstan through thr= Secretary, Mlmstg of Fmance vs. .

ST T

. P

..Muhammad Hlmayatull.ih Farukhi (PLD 1969 SC 407) and.,

The. Englneer-xn Chlef Branch vs. Jalaluddm (PLD 1992 SC. A
207) Therefore w1thout a change of the terms of ehg1b111ty for
. the Health A.llowance even. the prospectwe exclusmn of the '
1(,spondents from rece1pt of the benefit shall constltute arbltrary
-, and unlawful actlon ' o ‘
12.__: In the cxrcumstances we do rlo’r ﬁnd any error or-
defect in the 1mpuéned Judgments of the learned Federa.l Servxc,e: ‘

’ Trlbunal dated 0. 102015, 11.1.2016 - and 18.7.2017.

‘(‘onsequently, these ~appeals are dismissed and the entitlemeht L i
of employees of the DGSE alhed mst1tut1ons/centers NCRDP

' ,and NTD to I'CCCLVC the Health Allowance is affirmed.

, Sd / - jllzan Saqzb Nusar CJ
Sd/~ Ulnar Ata Bandzal J
‘ Sd./_ - fjaz. .yl.ifiglwat, J
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* meeting of Provincial Cabinct held on 2%.10.2016 un

N ~j— ' " GOVERNMENT OF KHYBER PAKHTUNKHWA
’J;J:' \.\‘\ ‘ ESTABLISHMENT AND ADMN: DEPARTMENT
@“g . { CABINET WING )
AN = . . No.SOC{E&AD)9-24/2019
: x> Dated Peshawar the 28" Qctober, 2019.
:[‘jm Secretary to Govt. of Khyber Pakhtunkhwa 2 8 "
Zakat, Ushr, Social Wellare, Special Education & Women - ho?
Department. ’ ’

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET -
DATED 22.10.2019. . y
. B

Dear Sir!
following decision of the

| am directed to forward herewith the
der the chairmanship of

Chief Minister, Khyber Pakhtunkhwa for implementaion.
o ]

| AGENDAITEM NO. 16 ‘ i . .
LLOWANCE BY. THE EMPLOYEES OF SPECIAL

DRAWL OF HEALTH A
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER |

. PAKHTUNKHWA : .

rDecision of the Cabinet: iy
I[ . . i 1‘\:
} The Cabinet approved Heaith Allowance to the devolved employees of &
:I Special Education Institutions 3t the rate of one running basic pay. N i‘
: Implementing Departmeht: Zakat, Ushr, Social Welfare, Special Education &) a
R n Women Empowerment .
2. { am to request that an implementation report of the Cabinet

decision us required under Rule 25 (2) of the Khyber Pakhtunikhwa Government
Rules of Business, 1985 may kindly be furmished on top priority basis to the
Cabinet Section, Administration Department. .

v

Yours.feithfully,
PN

S

o | MAD) -
SECTION OFFICER (CABINET)

ENDST.NO. & DATE EVEN.
Copy to:- . Ly
| B.8 to Seccretary Administration Deparunent. " '%
2 - PA to Additional Secrctary (Cabinet) Administration Department. =
3. (Cahinet) Administration Departmen j;

PA to Deputy Secretary

i
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; FINANCE IJFI’AR'I'MF.N’I'
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BETTER COPY OF THE PAGE NO:29

—————r————

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT '

NOTIFICATION

No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil
Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincia! Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic péy to the devolved employees ‘working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. The above said allowance will be admissible only to the employées of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment.

Secretary to Govt of Khyber Pa khtunkhwa
Finance Department '

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:’

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment
Deptt.

Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa
. PA to Additional Secretary (Regulations) Finance Department
10.Master File

Bwp

-

© 0N oW

Section Officer
Finance Department (SR-11)
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| (,‘ | BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN

N

EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR. ,

Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted:-

That | am serving under your kind control in the Special Education Institution and
teaching/providing Special Education services/training to Special Children. It is
pertinent to mention that after eighteenth Constitutional amendment the employees
of Directorate General Special Education of the Federal Govt: Department, have been
transfer/devolved to the Provincial Govt:, Special Education and such devolved
employees though serving under the same department of the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equal to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its judgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet on 22-10-2019 and also
implemented.

Since the employees of devolved Institutions and | am performing the same duties in
the same Institutions, same department, having the same job description and cause,
being teaching/providing special Education/Training to special Children, therefore |
could not be treated discriminately more particularly with respect to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even after the payment of arrears the same has been merged in their basic

pays.

It is therefore requested that | may kindly be allowed/granted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012 on the analogy of the

employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits.

Dated : ’)é,, 0D D022 | W

Nasvlleh Fomior Sove BPs= 11
é)ol/é/%g( ﬁlﬁ /r’r visusll [T b

(57) /@W’f




VAKALATNAMA *
i BEFORE THE KPK SERVHCE TRIBUNAL, PESHAWAR
g 3 A No. /2022 |
N QUM e Appellant
VERSUS
6}0 \ g\ & others ........ S Respondent(s)

, do hereby appoint and constitute,

l, A
Fazal Shah Mohmand Advocate Supreme Court &. To act, appear
and plead in the above-mentioned matter and to withdraw or compromise the

said matter or submit t

o arbitration any differences or dispute that shall arise

touching or in any manner relating to the said matter and to receive money and

grant receipts therefore

necessary to be done fo
said matter.

and to do all other acts and things which may be
r the progress and the course of the prosecution of the

1. To draft and sijgn files at necessary pleadings, applications, objections,

- affidavits or o
advisable for th

To employ any

ther documents as shall be deemed necessary and
e prosecution of the said matter at all its stages.

other Legal Practitioner, authorizing him to exercise the

power as conferred on the undersigned Advocate, wherever he may

think fit to do s

D. -

AND | hereby agree to ratify whatever the Advocate or his substitute shall do

in the above matter. |

substitute responsible fc

absence from the Court
hereby agree that in the
the Advocate remaining

matter. Received by me @

ACCEPTED BY:

i

FAzAL SHAH MOHMATF
ADVOCATE,
SupreME CoURT OF PAkis

also hereby agree not to hold the Advocate or his
r the result of the said matter in consequence of his
when the said matter is called up for hearing. | further
event for the whole or any part of the fee to be paid to
unpaid, he shall be entitled to withdraw from the above
n :

CLIENT(s)

i
ND

TAN.

OFFICE:-Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Ce”# 0301 8804841

(Clerk) Cell# 03339214136
Email: - fazalshahmohmang

L

@gmail.com.
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