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- 16.08.2022-

Learned counsel for the appellant present Mr. Kabirullah
Khattak, Additional Advocate General for the r-espondents'

‘present.

Reply/comments on behalf of respondents not submltted :

| Learned Additional Advocate General seeks tlme to contact the |

respondents for submission of reply/comments_. Adjourned. To

come up for reply/comments as well as preliminary hearing on.
- 13:10.2022 before S.B. '

(Mian Muhammad)
- Member (E_)
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: / / 5 . The appeal presented today by Mr. Fazal Shah Mohmad Advocate
1- 24/06/202 . . 4 '
I may be entered. in the institution Register andy put upvto the Worthy
' Chairman for proper order please. ) . .
| f REGISTRAR :

. , F . v
ll'z,_ j é 77 w : "' This case is entrusted to Single Bench at Peshawar for prelin'winary
| B hearing to be put there on ,:5.»6%/”7/ Notices be lssued to appellant

- '
| - o and his counsel for the date fixed. R o
. I ' | . \ CHAH%
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. 506“ luly 2022 - Counsel for the appellant present. .
| } Let pre-admission be issued‘to the resp(')ndents To
i I
' | come up for reply/preliminary hearing on 16.08.2022
O p p yip y 12
. ! ! before the S. B.
: |
! . : T - (Kalim Arshad Khan) -
f ' - - S Chairman
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% BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

-

PESHAWAR
Service Appeal No [@ZQ /2022
Abid Hussain ........... Appellant

VERSUS
€701V =1 1 Vo [ 0] 1 1= TS Respondents
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2. Copies of Judgments, Cabinet decision & | A, B, C & | 4-29
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Dated:-20-06-2022 Appellant

Through \ :

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazalshahmohmand@gmail.com

Note:- ~

Spare Copies will be submitted after
the admission of Service Appeal

Advocate


mailto:fazalshahmohmand@qmail.com

# BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No {03(E1 /2022

K |.:' ::lr)f: :.l: '\J:l:!: uk l.x wa
Abid Hussain, Cook (BPS-04), Govt. School for Blind Swabi.. L‘
....................... Appellant i f\m——zw

Dutcd.-z:.i:é:_éZL

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

%i‘ﬂmﬂw”@a‘y On acceptance of this appeal, respondents may kindly be

M directed to grant/allow the appellant Health Allowance at the
“4»“"‘;;";’/ rate of one running basic pay w.e.f 01-01-2012 with all back
23 \bA benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Cook (BPS-04) on 06-
12-1996 and is serving in the Special Education Institution
and teaching/providing special education/training to special
children and since appointment he has performed his duties
with honesty and full devotion with spotless service career.

2. That after eighteenth Constitutional amendment, the
employees of Directorate General Special Education, of the



Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

3. That the appellant being similarly placed, approached
respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so

far despite the lapse of the statutory period of ninety days.
(Copy of departmental appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting
the appellant, Health Allowance equal to one running basic
pay w.e.f 01-01-2012, is against the law, facts and principles
of justice on grounds inter-alia as follows:-

GROUND S:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.



D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
i
Dated:-20-06-2022 Appellant

Through ) } 5

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. 3 E
ADVOCATE

AFFIDAVIT

I, Abid Hussain, Cook (BPS-04), Govt. School for Blind Swabi, do
hereby solemnly affirm and declare on oath that the contents of
this Appeal are true and correct to the best of my knowledge and
belief and nothing has been concealed from this hgnorable
Tribunal.

EPO NT
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In. :hc I-c.dc:.ul bcx’vu.c Tribunal, Islnm.lb.)d

Nusrat 1" abyir and others -
Vw\u\

‘Scer clary, C‘ un( 1l Admuus(x .nt-ou & Dc..vc.lopnu.n( Division,
Sccx et arys l'm.mu. Division and AGPR, Isl.un 1b.nd. ,

Dalc oflnsmuuon

: 04.04.2016, ctg. -
Date of hearing

: 17.07.2017

[N SN

ot e

et et 3
.

P Datc of Jud;,mcnt : 18.07.2017
A '
Bc_,:l"orc: . Sycd R:lﬂ(jlxc I-Iussnin Shal, and- )
Sy'cd Muhammad H’xmid Mcmbcrs. .
. l"réscm: Mr. Mulmmmud Anwar Mu;,lml Advocnlc I'ox‘ the ' Ca
N\ ) appellants. - ' :, o
: . Sycd ® A:l-c-llusmm Kuml. Assistanl  Altarncy PR Y T
. ,Gt.ncr'll for the respondents with M/s. Arshad Anfjum, -
Assistiant Director, CA & DD, Naveed Aklucr. SLEuon . 2
- . Officér; Finance Division, Azhar Nadecm A V{m.:*
Assistant Accounts’ Qfficer and Muh.nmmad Jabbar, ! "
buzmr Audnlm AC-N\ as D.Rs. ~ oo F o i
R . 1 g - | ]
JUDGMIL N’I‘ : } = . L 1
: . . 5 S
" SYED RAI‘IOUP IIUSSAIN SHAH MI"MIH' R:e WIlh (hns Judg, ucnl,;’;! o * 11
we shall decide the above mlcd appedls. The. I'.xcts g,uvmg rm. to lhc pre Lntf} '?:‘ j
. appcnls are tlm( the Prxmc Muustcr of Pakistan’ approved puymcnt ‘of | H‘ Ih F 40
Allowancc to the msuluuons providing _ Health Scrvnccs in lhc year 012 ' :
“and lhc ‘Fi m:mcc Division’ issucd notlﬂcatlon No. 2(13)R-2/20! 1-777 nl.cd : X
|
B
b
' comcmponncs of the appcllams in othcr Government. Hosp!mls 'inclu ' 5 K
IR 2ol TR
PIMS, Federal, Gnv( l’ul) clum.. CDA, ICT, Pakistan R.ul\v.g's .md F u Jt| ik w_;g
Govcmmcm Scrvncos lloapxl.nl l«l.xmnbn(l cte. but it was d scon_unuu _:'.J_ :? !
B R N Wl
the pn..scnl appcll.mls vide impugned ordcrs dmcd 08.08. 20]4 21.03.2016- i ]
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o 24 pessonna of Ditectorne General or Spegial Bduc on (DGsLE) -

-Services (o the disabled and special children wiy

-the following manner: - i

2 565t STIRICSI2016, e, with M.J%,
. ’ . . K5

and 'ZS;UJ’.:OIQ, The. Scerctary, -Capital ‘Abminis(r::'f'fn & .DL‘VQIODITICHI .

Division (CA&KDD) vide leud daied 06.08.2042 adlowe. Mealth Allowancee

the AGPR, !sl.'u.nubad‘.\'lnrlud. paying tic snjcl'Alio\\:nncc ¢ hese personnel) -

Wwilh elfee Trom 001 2002, e 1, diseriminative uetic: of Seerctury

CALDD ihe cmployces ol DGSEE started ngilming the matter with him who

©vide lenter rJ:uc«l'lB.OS..'-m 13 allowed § lealin Allowance (o all the cmplquc.s"

of I6 inslil;lli(ms ol DGSE and allicd education centles, cle. ix_l view .ol
funciions and the services I:u:ing rendered by them in |7rbvi(lingl-lcal(ll,
1 eflect from 01.01.2012

and the AGPR accordingly staried paying the saijc allowance 10 them, The -

AGPR vide letter dated 08.08.2014 int‘uni]cd, the Dircctor .Gcncml',' DGSE.

that Finance Division had.not provided budget allocation for the year 201 4.

2015 for the sajd )\llo\\‘nncq. henee, e payment of said Allowance Le

#loppcd by submitting the computer changes theough concerncd DDOs,

- Subscquently the Finance Division allocn(cd'bmlgcl for the said Allowancg - O
-but the CA&DD parked.the budget and later on nliogatcd the s’:img la some

" other arganization, Deing appricved Ql'sldpp:tgcA'or the .s-'nid-/\llmfmmcc vid .-

letier. dated  05.08.2014 he aflecied  employees fileg Writ Petitiog
No.ysf:/zo'm.'3353:201-; wnd 100772614 which were disposcd or by 11,
l'ldn'h_lc Islamabad Hiph Culll':l, Islamabad vige order dated 17.()9.2.015'i

XXX T XNk
. In the - ligh of "the - above, e instant petition
alongwith, the: connected petitions arc converted into
Fepresentations deemed (o pe pending before the-learned
. Seerctary CADD: The learned. Scerctary CADD “shalj
- afford “an opportunity of hearing 10 "an authorized
- represeatative of “the petitieacrs and, thercafler pass a
“-speaking order, I( s expected that (e Sceretary shall, ,
inter alia, take indo consideration: - i

[
- ’ i
@) he alfidavit dated 26.3.2015 filcd by the Seerewry
Fitangc, during the Broccedings before this Court; !

b) the &g ihat {n some cases the Health Allo vance,
Was paid o the employces by the AGUIR pursuant
o e dle appraval given-hy ihé Ca PD:;- TG

c) The OqUCSt e by and un behalr off -the
Pelitioners that in the circumstances recoverdy of -
‘the Health Allowance ‘would  cause - imnlense )

_. hadship:; and ' o :

N . 1
_ . d) The fact: that the pelitioners are craployees of:
L e Qun ey dilferent  depaninients and - enditios  under Ahe:

PR AT
1} .. ..

f"'-,a'
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. . ,é © 3565 10 STHI)CN20TO, i, with M.I%, o

“administeative control ol CADD and, therelore, the

entitlement o cligibility shall _be taken into
consideration  in the light - off status of cich
department or entily separately. '

5. !n order to meet the ends of Jll\lll.t.. u would [\
appropriate that. recovery of the Health Allowance alrcady
paid 1o the cinmployces is recovered aficr a'speaking order his
been passed by. the Jearned Sceretary. It is expected that the

Secretary CADD shall pass a spcaking order prcl‘erably within . - .
" 90- dn) 5 ' '
NNN . © . NNN C 0 NXN

The Scerctury CASDD alter perusing the record und aflTording Ilu"l".
‘opportugity of Dearing 0 the authorized rcércscnlﬁtivcs" of “the
i pclilioncrs (mow appellanis) o 14.03.2016 pussed the arder dated -
.21.03.2016 and . declarcd the C/_\&pb‘s lciter dated '13.03.'2016 - -
allowing Health Allowance.to the 'l')GS.li cmpiuycés unlawlul, agains( -
the rules, void ab initio and directed lh-dAGl’R lo ‘rcic.qvcr‘ the said B v

¢ Allowance from their salarics i in casy mslallmcnls. H
. . b

- L2 - In llns backdrop. thc nppcll'\ms filed lhc instant uppc:\h wllh _ | f
the followmg prayer: - 1 : t

<

] “It is, lhcrcfon., most rcspcclt‘ully prayed that the | -, i

: appellant being- cntitled to Health - Allowanee being | @ - . ¥

. "covered under category of Health Personnel, 'the said [ LT
order .dated’ 21.03.2016 by respondent No.i-muy| i+ 7 t

. vlhuclor«.. be set aside .uul it be declared that the aetionf ©. . & .

& respandent Mo in withdrawing the suid allowang | ) T I

" . and recovery thereof from the- salarics of appcll.mls, is| -
" malafide, illegal, vielative of principles of locus|
. . ' v .. pocmlunlmu, unfair, unjust,’ unrcasonable, arbxlnr)'
- o T fanciful and. capricious. and that arc entitled lo receive
: © . the same,. from the date it has been. wnlhdr'\wn and]
‘ stopped lrom p.tymcnl - AR

3. " Thc lcamc.d ‘counsel l'or the appclldms :r'gucd “tha thed
rticle 240 of"‘

_appcllants bcmg Federal govcrmm.nl Scrvants undcr A
vered .mdcr ol

" Constitution of the Islnmlc Republic of Paknslan. 1973 ancl co

Scction 2 (b) of Cwnl Scrvanls Act, 1973 -were entitled to all pno;
cenment for its t.mpluyu.s. l'._ Ay

EE e N

allowances prescribed by F u.lu.nl Gov

stated lhat ﬁn.mcul dlrccuvq cunlmncd in Mlmalry oq Finance

) C
No 2(13)R-2/"0]l dntcd 06.02. 201" ‘was unambxgum_s :};nd c',"'l :
of’ Health- Allowance 10 .1ll health: p‘.rson
d':.:»p,llc the!

P

sllpuhh.d ’ldll\l‘-Slhllll)’
ment of Federal G \'umm..nl in BPS Sc.lu..m. but

cmplov
anls were v.lcpriivc(l

nnlllu..umu ol the 1P m.mu. Dwmun. the appell
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" aperson who held a post in .mv institute or organization delivering s scnn'
" in the health seetor and mcludcd in Schcduh.-l It was further subnuucd tha|

- subscquently dnconunucd aficr vcnm.umn ol cnullcm\_nt in :Tl’d?.l" to’

prevent the misuse of this allowanc‘. by non-cnmlcd personne]

4 508 ln S: l(l()C’ s/zmr,, ¢le, wnll M P&.

said benefits, 1 support of lu< u.rs:ou. the learned wunsc.l ('or lhc
appcllnnls referred 2 the jidgments of FST dated 05,10, 2015, 14,01, "'OlG

18, os 2016 and 14, 12, ’Ulbp.l\.scd in Appml No.224(R)C.S/"’Ol S, 867- o .

87’(R)C3/"Ola -Hlb to Ilh? lisy to lI‘.S‘l(R)CS"’OlIS & 381_ to
HO0S(R)CS/2016 and praved for the same pelicf,. The lcnrncul counsel

w.huncmly nrgucd lh.u the Fespondemt-Finanee Division \v::s blmvmg, hot-
-and cold in (he same hrmlh is. on the one haad, it had .:uumuu the clmm of .

”

. once granted and acted wpoy h.ld crc.l(ccl # vested right whicl coulcl nol b(- ‘

withdrawp umln(cmll\'. in \lolnllon of i puncuplc of n.uur.nl ]ll\llCL. The

deamed counsel lor the appellint I.le argued thag lmpugnc(l orders- were

void ab- mmo. cor;nu-mm-,uuhcc and’ having ng c.mclxly ol daw as

wuhdmw.ll ! stoppage of .\nlm)' .unmmlul to punishiment which could not
be awarde without .'tdoplmy- the due process of L. pravided umlcr (llc
Qovunmcm Servants (12 l‘lu.--.m.y e LJr.uphm.) Rules, 1973

4. . The nppc-nls were resisted’ by the rcspondc.nls 1( ,was slat
that lhc said nllowam.c \\.u; x.o( admissible o the appellants as (hcy dld n

“fall under e 'lc.un'.u.en of hnl.h peisonnel because heaith pcmonncl mea
Y .

the Healtly Allowancc was nllowcd provnsnonnllv ta, xhc :nppuu:ml Uy Un.‘

.AGPI\ on the -basis of- CADD Division's. lutcr dated - 06.08. 2012 bug
, subwqucnlly that Division sent a rcfcrcncc to the Finance Division lo Scek
. -4

its c.oncurrcncc for admwsxbnlll} of-Health Altowance which ;cgrcucd the|
. Ssamc oun 14.03 2013 on-the ground that lhcy were mvolvcd in the’ proccss

of. cducahon. training and rc.ln]nhmtmn nr disabled c.hlldrcu il pcmons

AWithy disabilitics and, lu.ncu, -.nuld not be dcclnrcd ns hcnllh pgrﬂonncl to|.

become entitled for the said .nllownucc. The CADD on 15.03. 20(3 in jts
communication o AGPR conv cvul sanction of the [ It.nllh /\llmvnncc {o-
DGSE cmployccs \\uhnu( cunclurrcncu el the Finance Divisicn .md* &hc
AGPR  made prolemxml : .mmm to (hc appcllanls. which *\vns

i
It was-

submiticd by respondent No 2 llmt heailth :lllow:mcc was granted vith' the .

ATFESTR
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e

n“l-
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the Wwpehianis s para 4 o l..-.u PaTwise cominents filed o ahe MHan® blv:":"
. Islamabagy Migh Court, lslamalnd while, on the mlu.r Ivand, llu.y du.hm.d
lhc sune ¢laim vide order d.llul 2! .03.2016. e con(t.n(lcd that lhc l)cm..l‘ (.

i
|
i
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.Icg-llly sustamnbh. .md lxablc lo be sct asudc. o oLk {

- 7.' ' We \vnuld hkc to make Al cmphasxs on lhc Judgmcms of lhc
' Tnbunal in Appcals No. ‘-‘24(R)CS/70I5 and'381 (o 405(R)CS/“016 ~dated’ ;. o

! | : '\.

A PN
-.'.n-i-nn' G-5§i2.
< 6 -565 i s71m)csn01( ot witlh M Ps.

‘f

Co’uri Islamabad on hch.ull ol & Su.n.lnry Finance DIVISIOI‘I in Wnl l’cuuon

‘No 4007.'2014 it was calcrorxcally ndmmul lh.x( in April; 2014 anu'y ol
) C ADD again submitted NIS 7 DOs con(mmng a provision of' Rs.100 nulhon
as HPA *for DGSE for financial yu.u' ”Olvl 15 hmve.vu. DEA relused o
-cndorsu the NIS / BOs and l'oru.l'ull)' deducted i amount o(' Rs.92, 542_{-’: '
million of HPA, leaving Rs.7.458 million for thc petitioners (now
appellants) i i.c.24 cmployu... who bclongcd to mediecal pro[cssxon and came . -
under the cntcna of cnuﬂcmcm of HPA, as. per DEA (t.ADD) ‘

‘undcrslandmg .D.O." Ieiter dalcd 09.0s; 2014 was  issicd . by FA's

- _./"Orgamzauon lo AGPR for stoppage of HPA 1o non-cnullcd cmployccs and © " -

u was du()' of AGI’R o take acuon on: the said Icucr and’ dccidc

cnmlcmcm. It wag pmycd that the pcnllon was_an ndmlnmrnlws. issuc wnh _—
CADD & DGsIE, therefore, the I~|u.mu. Division e c.\c.ludul from the list

-of respondents. Now' the tm.-mcu. Dlvnum h.l\ c<ome up with different

ostand, I js nat .lllmw.d tas .lppmh.nc and rc.proh.m,. No logical rc.ply has

been submxm.d b\' lll\. respondents for d\.pnvmb the appollanta of their -

lcfuxmau. nglm A large number uf cmployces of the I° cdc.r.:l (;ovunmcnl
similarly placcd. arc gc((uu_. the said .ndv:mlagc. Why, then, the .mpn.ﬂanls
be (k.pnvcd 15 1ot cléar from- what. has been written in the commuua bul‘mu
“the Hon'ble Islamabad llaL.h Loml Istamabud | and the Fedeeal’ Scrvice
Trlbunal “This SEcIns to be dzscnmmntory treatment | oﬂcndmg Article 4 &
25 of the Constitution of Islamic chubhc of Pakxslan, 1973 !‘uruu.r the
appellants have bccn dircc.(cd by - rcspondent No.| . to rcfunﬂ the. paid
amount’ which is ngamst the principle of locus pocmlcmmc bccnusc the
Ion'ble Suprcmc Court or Paklsmn has consxs(cnuy held that the bcm.(' t
oncc grantcd and acted upor crcatcd a vested right. whxch could not be
wuhdra\vn umhtcnlly, in wolauon ‘of‘ nntural Jusuu.. Itis an cslabhshcd
law that benpefits received hy a cn'nl scrv:ml. cvc.n under t.rroncoua ur(lu‘

pns.u.d by the compclcm .uuhomy wuhnu( :my fault oh “the p.m of” uvnl« '

-, Servant’ could ot be n.cuvcrcd -cvcn ir- lhc benelicial- ordu‘ \vas .

subsequently’ withdrawn. or rectific el We are fortified 1o take this \'u.\v uﬁ

; _the light of the judgment of Hon' ble Supreme Court of Pakistan rcpom:d in”

PLD 1992 sC 207, chcc. to this gxtent, the impugned orders are | Inm
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. ul e nlvln.'lluul-

' case reported s 1996 . SCMR lle s nlrc:uly lu_ld that “rule of bood

' wmpcllmg them to approach lhc. 'lubpn.xl or any olln.r legal forum. Hcpcc'

;,.r mted U the appellunts mnu. 2012, .uul o relund all d;.dm.uon made in *

v, - . Jmll.nu-nl I .:pplv all thetitled .lmn..ll\ mul..lu.s mul.mchs.
. Jhcn. shnll be no ordcrus 1o costs. '
L P Panics shall bc ml‘ormcd accordmgly -

ISLAMABAD . .
118.07.2017 & - .

o *Saved®

v

o 7. T :'05 w AR .\I,!ullr. cte. with Mv.'l'.;:.
- ‘

-

4 U.\.)O ’01: .mu 4. 12.2010 whergin: the wnuov-..n u.laun,, to l'h.ul(h

“Allowance has .nlu..ndv been auul\-cd \thr conﬁunu.d wxlh the said lact,

the respondents have failed 10 dcn‘y e lact. As ;uch, the ucuon of lhc :

. fespondents :tlp[pi.:ilrs 1o be incongistent in the light ol the aforementioned

judgments on dnc\:oux\l ‘oi‘ I\:’iicl“ 23 of the Conpslitution whxch guarantccs o

..qu.xl rights . snd cqual pwu.cuon of law for cvu‘y cma:n. To c.nsurc '

umfomuty ‘rule of “consistency n*_a.usl be applicd while considering the casc
Sime o the L oithile 'A‘n IN [ vurt vide il‘: illll]"‘ll'l\'ll‘l fu the

g,avu'u.lm.‘. d\.:.'n.md.x that the b\.m.ﬁ.s ol the said decision be u.h.ndc.q lo

other civil .u.n-.mu. also, whu m.ly ot ln. p.u'lu.:. lo the litigation, mslc.ld ofl

the claim of the; appcllants is rcq.nrcd to bc dccndcd on'the samc analogy /

: prmcxplc as framcd in the cascs ot‘ Dr. l‘ arrukh Fiaz Lodhx and others by thc -
' 'I'nbunal vide xlsJudgmcnl dalcd 05 l() 2015, 11.01 .2016 and 14. 12. 201p

l‘orcgomg in vicw and xollowmg the rule of consxstcncy. thc i

[

- impugned -orders dated 2 03.2016 .lml 25.03.2016 are sct. aside xvuh i

dln.cuon 10 the' n.spondcnls to c.onunuc. ‘the Health Allowlrice ulrundy
~

;umph.mu. \\'ul: the unpn;_.uul unlws wuluu Hl jnrmsl ol ung uumlh from

the date the \'n|-\' ul llusjuol,-uwlu is- wvcn\vwl in their of'fice. Smu, the muin |

appeils have been .lcn:v.ph.d ise. Petitions are ; l.-o .u.ct.plt.d
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1. Meeha Asadiete.. . \

chcratian of Pakistan throug’h Sccfctaxy Capntal Admi.mstmtxon

and Development: Dzvxsxon. .
. Islamahad etc. et
. '. .. . c. o . e
S ngs
Nusrat Téhir e:ce LT
Mira) Gul ete.. - LI
_ Ejaz Ahmed and otherg -
¢ Fxrdous Begum-ete, . e
Robina Qureshi etc. -

Muhammad Arshad etc.
- Shahbaz AJchtar’ Khalid etc.

. Muhammad:Tougeer. iepaim c;td

L A meg e,
- Taimoor Imran, All. Kham. ete.
: Muhammad Jabbar XKhan etc.”
Shahid Igbal'etc. :
Muharmmmad Anwar atc
‘Maleet Kavtesr ete.- "
" Iqbal ur Rachid ete; . -
*  GChulam.Mustafa ete.
. Mulchtar, Ahmed ¢tec, = .
& Naccma*ﬂushra Mahk cte,

Muhamimag Qayyum ete.
Rubinga MahmoodaAwan ste.
‘Muhammad Khushal Khan ctc

Mussarat Bibi-etc.
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Muhammad ‘Ghulam Durrani ctc. .

Muhammnd Musghtaq ete.

‘&' STED Qan Mribidmmad’ Alrods ete,
Riaz, Ak'hmt' ete. : -
Sycd Zameer Hmdcr R:.zvn ete. -
- Court Assoclata Liagat.Ali'eté. .
~: 5”” ",'"“: ‘;"“" of """‘fﬁﬂﬁlmmmad Anf ete”
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(in C.A.1635/17) S

{in. C.A.1636/2017)
- i C.A 1637 /201 7]
fala, 163812017
{ih C:A.1639/2017)

{in C.A.1640/201.7)

iy C.A.1641/17)
“in CIA.1642/2017) L.
. {in'C.A.1643/2017) T .
-{itt. ‘C.A. 1644/17) ’ .

{irt C.A.1645/2017), "
(i C.A.1646/2017) .- "

Sl CANFT/17)

{in C.A.1648/2017} . -

{in C.A.1649/2017)
.- (in'C.A.1650/17)

(in'C.A.1651/2017)
(in C.A.1652/2017)

. (in C.A.1633/17) .
{in C.A.1634/2017)

{in C.A.1655/2017}
{in C:A.1656/17)
{in C.A.1657/2017)
{in C.A.1658/2017)

s (in C.A2659117) "
U {in CiAc1660/2017)
" (in'C.A.1661/2017)

{in'C.A.1662/17) -

(it C.A.1663/2017).

{in C.A.1664/2017)

. bl_ “{in CA 1665/17)
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Mrs. Mehmood Farzana
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Rnfi ete.

- Mumtaz Kh'an ete.
© Mrs. Rehana Ghaffar ete..

Azad Khan etc.

‘.. Bhazia Bibi etc.

limran etc. .
Zahid Mehmood etc.
Zafeer Ahmed etc.

Arslan Igbal etc.

Mrs. Syeda Khatoon ete.
Miss Zubaida Khatoon etc,
Mrs, Farida Rgﬁ ete.

Badar Munir Badar etc.

. Azhar Mehmood etc.

Muhammad Daud etc. '

-Shalfiq ete.

Javaid Rauf ete.
Ch. Amjad AH ete:
Liaqat Ali ete.
Alchtar ete.
Shaukat Janeté,

" Abdu Karim ete.
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Mra. Safia Kalboro cte, . L

" Mrs. Sahleha Nasreen etd.
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(m C.A.1688417): Ry
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Mrs. Shamim Abid etc. .. . . J
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Mehnaz Ajmal ete. :

, Muhammad
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; nmad Attam ete.

T ghoukat Mashidete.

o Me: Yesmin T i

e Muhammed
AU W

{in C.A. 1723/2017) -
(in C.A.1724/2017)
{in C.A.1725/17)
(. C-4.1726/2017)

o A 1727/2017)
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oo Gn C.A.1726/2017)
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BeAY (niC.A.1731/17]
‘(in-"C.-A.1732/2017].
" i C.A.1733 2017\

(10 C.A 1734 [17)

(in C.A,1735/2017)

{in C.A. 173642017}

< fin C.ANTI7/17).
(in.C.A_.1738/ 2017§

n C.A.1739/2017)
{ih C.A.1740/17)
in C.A.1741/2017)
+(in G.A.1742/2017) .
Yin C.A.1743/17)

" (in C.A.1744 /2017)

fin C.A.1748/2017)
{in C.A.1746/ 17}
{in C.A-1747/2017) -

. fin C.A.1746/2017)
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(L C.A.1763/201T1 .
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- (in C.A.1768/20 )
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*(in.C.A.1767/17)

. (in'C.A.1768/201~7) :
. (i C.A.1769/2017}

(in C.AATTOMT) - .
(in-C.A 17T} 12017

in C.A.1772{20 1 .

{in CALTT3/1T)
ins C.A 1774/ 2017
(in C.A.1775/2017)
{in C.AATT6/1T)
{in CALTTT{2037T)
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* Sycd Sulten Shah etes . - \in C.A. 1784/2017) i o oL T e
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mrs. Naila Iqbabete. 2 A (mcm7a7/2o17) R o :
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. FEjez Ahmed ete. . . - . fin C.AQB09/17) R T TN
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o © 7 Mra. Hurta:Waseem' €1c:. - . (inC.A1820/2017) ' - - e o S B
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" “Mis. Saima Parveen étc. - © .. {in CA. 1522{2017) e S R }
. ) Ghulam Rasool:and others S i CLAIB2RB/17) - e U £ :
- "~ .. Tariq Khan etc.” - . - (in C.A. 1824-/2017) . . )
F‘J! ESTED  Muzaffar Hussein Rathoreetc (in CA1825/2017) = * - :
‘[|. - - Ms. ShahenaShahidete.., - ..+ OUn C.4.1826/17)"
: Mubummed Khan-ete:. . (in c,n.xam/zm?) : !
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oo S.M. Siraj etc. o o (inGA 1333/201:—7) i
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~'.Shéhiad' Nasir etc.
Miss Rubina: Aqeel ete.
Keadsar Afza ctc. S
Atif Rashid et S
Mat, Shamim Alchtar ete.

. Babar Mehmaod! etc.
. Ihsan Ahmed ei:c1

7 Irfan Ahmed etc; -

Mrs, Naghtnaha Jabeen ete.

Qari Muhammad Abbas cte,
o - " - Noureen Kazmi étc, .
S . Sajid Masih etc;
. 2+ . Mrs, Uzma Khatnon ‘ete,
<+ Abdul ’Manan eté.-
Harcon Rasheed e;
Sajid Mehmoad: etc

u«,‘

. Zeeshen ur Rehman ete, .

"~ Muharismad Saleh: etc
.Baid Rehman ete, . .,
. Muhammaead Ashmf etc.
GuftdriAhmed etz «.°. -~
Shahid Raufetc.- -/
Farrukh Saleem. ctc‘ . )
. - Muhammad Irfan ete. |
: Muhammad. lgbal etg.,.
: Lo Zia-Ullah Asad ete. - ,"
Falahat Shahid ete,. -
Mrs. Asghari Bane etc.,
Zia Alzal ete, i
© Muhammad Refagatsste,
-Raflqg Masih ete..
Javed igbal ete,” .\ :
‘Muhammed Yameen. ete.

©  Zafar igbal Bajwaete,
. 'Khalil Ahmad Bajwa ctc.
© Alam Zeb etc. .
. . Muhammad lqbal etc. g
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" Muhammad. Parid’ etc.
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- Arif Mehmood etc.
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,Mst. Ishrat Masood ete, .- -
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fin C.A.1841/17)
{in C.A.1842/2017) °

T (in'C.A,1843/2017)

© {in C:A1844/17)

(in C.A.1845/2017) o
(in ' C.A.1846/17) o
(in C.A.1847/2017) :

-~ f{in C.A.1848/2017) L
. {in €.A.1849/47)" )

- (in C.A.1850/2017) -

“(in C.A.1851/2017)
{in C.A.1852/17)

{in C.A.1853/2017) : L
(in. C.A.1854/2017) -
(in.C.A,1855/17)

(mCA.1856/2017) s

(in C.A.1857/2017) .

. {in C.A.1858/17)

*{in C.A.1859/2017)

" fin C.A.1863/2017)
Hn C.A.1864/17) .

.

* (in C.A,1860/2017)

{in C.A.1861/17)
(in' C.A.1862/2017)

(in CiA.1865/2017)-
{in C.A 1866/2017)
{in C:A.1867/17)
(in C.A.1868/2017)" ) .
(in C.A.1869/17) o -
{in C.A.1870/2017) g
{in C.A.1871/2017)
{in C.A.1872/17)"

. - (in C.A,1873/2017)
Dl GLA. 103'7’4/Q017)

{in'C.A.1875/17) .
(in C.A.1876/2017)

. {in"C.A, 1877/2017) .
- (in C.A,1878/17).

A{in C:A.1879/2017).

- (in C.A.188C/2017)
’ (mCA 1861/17)

in C.A.1882/2017)
{n.£.A.1883/2017)
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(i C.A.1887/17)
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N \/Iuhammad Atthue ur Reliman .
ete. . . © (in C.A.811/~2016)’ A
...Respondents(s) E
For the Appellant( ) ‘ Mr. Sajid Ilyas Bhatti, DAG I L 1 f
(n all cases) ‘Syed Rifagat Hussain Shah, AOR - S £
: © ' | Ms. Saadia Kanwal, 8.0 Fin. . o - Bk
..~ Mr. Abid Hussain Channa, S.0°Fin. * y o
- Mr. Sajid Javed, Asstt. Legal Fin. T A
Mr. Abdul Raz7aq, AAO MEG : - : ' i :
Rawalpmch .-
L B " For the Respondent(e)' In-person | !
For the Respondent(s) Mr, Muhammad Ilyao Lodh_r ASC i
(n CA216/16] e _Mallk Itaat Hussain Awan, AS C 4 '
Amicus Curiae: Mr. Muhammad Makhdoom Al1 - :
o Khan, Sr: ASC i
_ " 'Mr. Sikandar Bashir Mohmand ASC ;
. . f
" Date of Hearing 17 01.2018. i
o , R ' 1
| JUDGMENT o E
: UMAR ATA BANDIAL J— By leave of -this Coult A
grclnted on 23.02.2016, 0142016 and 12.12. 2017 in the
"several connected appea.le before us, the appellant Federal S l

\

- 'Government challenges “the Judgments dellvered on. common ’
questlons of fact and law by the learned Federal Serv1ce Tnbunal

on 05 10 2015 11. Ol 2016 and 18.07. 2017 The Judgments

‘ 1mpugned in the connected appeals declare the 1<=spondenf'
"éu o employees of dlfferent 1nst1tut10ns funct10n1ng under the | ;
Dm,ctorate General of Speolal Educatlon (“DGSE”) to be Cntltled~. ?
| to payment of Health Allowance granted by the Federal_ '(
| Government v1de its Ofﬁce Memoranda dated 04 02 2012 and o I l
" 06 2 20 12 These Memoranda are 1ssued by the Fmance D1v1s1011 . ' ' ; |
”(Regulamons ‘Wirig) Govemment of Paklstan purSLant to' - . ,. ;
/ v approval granted by the Pr1me M].l’llStEI' under the . Qules “of -

'Business, : 1973. It ‘would be useful to reploduce the two..
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memoranda contalmng the terms and condmons for the grant of - '2' l

Health Allowance to el1g1b1e perSOns A

Gcrvernment of Pakxstan
[ Finance Division
. .- - (Regulations Wing) .
- F.No.2(13)R-2/2011 . . Islamabad the 04"' Feb 2012.

OF ICE MEMORANDUM

éubjcct: ' GRANT OF ADHOC ALLOWANCE EQUALTQ -
: " " ONE BASIC PAY AT THE INITIAL OF THE °

- SCALE TO THE HEALTH PERSONNEL IN 3PS
SCHEME. o

' The underszgned ‘is chrccted to say that the
Ordinance No.V1 of 2011 that sanctioned the Career Structure for
" Health Personnél Scheme (CSHP) has lapsed on 26.12.2011.
Accordingly, CSHP is no longer in the field and all-health personnel :
have consequently reverted to the BPS scheme. 'n order to ~~ = 4
compensate heaith personnel for the loss of benefits sought under ™ - - -
CSHP while preserving their -status as Civil Servants, it has been
decided by the Federal Government to grant'adhoc allowance equal
to one basic pay at the initial of the scale to the health ‘personnel -

. in_the_emplovment of Federal Government, in- BPS scheme, with

effect from. 13t January, 2012. This will be in addmon to thelr
emstmg pay/ allowances in BPS Scheme ' . .

2 ) ThlS Dmsxon s OM No. 2(13)R-2/2011 -698 dated 17“!'
ovember, 2011 may be treated as thhdmwn w.e. f 26.12.2011.

Sd/--
(M Munir Sadlq)
Deputy Secretary (R-1)”

ek,

“Government of Pakistan,
. Finance Division
(Reg-ulanons Wing) . A
F. No 2(13]R-2/2011 777 * - Islamabad, the 06Lh February,2012

OF; FICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE.EQUAL TO ONE,
< .- .. BASIC_PAY OF RUNNING SALARY TO THE HEALTH -
- PERSONNEL IN BPS SCHEME. . -

. ’ In continuation. of Finance; =~ Division’s O.M.
No. F2(13)R 2/2011, dated 4. 2.2012, it has been decided by the

' .Federal Governmen} to grant benefit of one basic pay of runnmg L
salary as ' Health Allowance td the health personnel in the
employment of Federal Governiment, in BPS scheme, with effect

"{from 1st January, 2012. This will be in addition to their existing

" allowances in BPS Scheme:. Also grant of $tipend amounting to

"Rs.50,000 per month to the pastgraduate resxdent:. and Rs.24,000
per month for House:Officers respochvely wef . 1.7.2011 will

)

continue.
sd/-- -
- (Manzoor Ali Khan) -
Sr. Jomt Secretary (Regulatlons)
(emphasis supplied) ' )
2. ,' Learned Deputy Attorney General has contended -

that the Hea.lth Allowancc granted by the F ederal Gove1nment is.
ava;llable to health personnel m the emplovment of the Federal

Government in. the BPS scheme at three hosp1tals estabhshed in
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) ' Islamabad namely, Pak1sta.n Institute of Medlcal Smences.

(“PIMS”), Federal Government Polychmc (“FGP”) and Nat10na1

Instltutlon of Rehabilitation Med1c1nes (“NIRM”) The employees

~at these hospltals do not have a career structure in place’ after '
4the Career Structme for Health Personnel Scheme Ordmance '

2011 (“Ordmance”) lapsed on 26.1.2011. The Health Allowa.nce‘. ‘
was accordmgly granted by the. F ederal Government as a form of .

'compensatmn It is clear from the “two - memoranda dated o

042 2012 and 062 2012 reproduced above t.hat the Health'

_'Allowance is granted to “health personnel” Hovvever,- the
. 'compos1t10n of the, category of employees that are eligible for the'
1 oenef" t has not been prov1ded therem The respondents WhO are
. several hu.ndred in number are unrepresented by cotlnsel In"- -
view of the fact that a large number of employees are affected by:' ‘
the mstant controversy, the Court has sought ass1stance from' l. o
Mr Muhammad Makhdoom Ali Khan, Sr ASC and Mr. Slkandar:..
Bashlr Mohmand ASC as armcus curiaé. in the matte1

Mr. Slkandar Bash1r Mohmand 'ASC made able submissmns
before _the Court that h1ghhghted 1mportant facts and,»_ _

‘ docurnents' on ‘,record' “which simphﬁed the- controversy' o

appr ec1ab1y

'3; - | It transplres that an Ofﬁce Memorandum dated‘ '

27 03.2012 by the Fmance Dlmsron (Regulatmns ng) clanﬁes

t.hat the term “health personnel” used in the above mentloned. -
'memoranda bears the meanmg glven to- that expressmn 1n.
Sectmn 2b) of the Ordma_nce Th1s deﬁmtton ‘refers ‘to the 3

.A-contents of ScheduleI to the Ordmance Whlch speclﬁes thP )
' service prov1ders who quahfy as health personnel A perusal of

) chheduleI shows that fwe categones of serv1ce prov1ders are -
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o class1ﬁed as health personnel namely Doctors Alhed Nurses,‘

Paramed1cs and Support The serv1ces spec1f1ed under the :
categones of Paramed1cs and Support 1nclude Teachers,-

Aucuowsual Operators, .Techmmans beranans, etc

: centers /. 1nst1tutlons mcludmg Natlonal Trust tor the D1sabled

(“NTD”) and the Nat10nal Counc1l for Rehab1htat10n of Dlsabled

27.10. 2014 when the Flnance D1v1s1on mforrned the Accountant

General Paklstan Revenue (“AGPR”) that only health personnel

‘correspondmgly mstructed the 'DGSE ‘to stop payment of the

said allowance to its employees_.as no budgetallocanon for ‘the

said 'emolum'ent had been made in the fmanci-al_year 2014—15.,"

:4', A. ' The- adrmmstratlve Mmlstry the'. health-ll
- -.1nst1tut10ns of ‘the -Federal Govemment at. Islamabad is* the .
‘» 1\/Im1stry of Capltal Ad1mmstrat10n and Development DlVlSlOI:."

'_ (“CADD”) is an adrmtted fact that v1de order dated o
- 13 03 2013 the M1n1stry of CADD granted the Health Allowance _

‘ to the employees of the DGSE and its allied - spec1al educatlon' o

'Persons (“NCRDP”) -‘The ' respondents were therebyf_
: acknowledged as beneﬁ01ar1es of the ‘said grant and ‘were pa_rd '

.the' Health Allowance wn.h effect from 01.1. 2012 un’olm

N workmc in Federal Government hospltals and cl1n1cs Were" -

S quallﬁed to I‘€C€1VE: the‘ H‘ealtn Allowance The AGPR' :

5. " The d15cont1nuat10n of their Health Allowance was.

taken to the Islamabad High Court by some of tl"e respondents .

the Health Allowance from the aﬂected employees of DGSE and'

B V1de order dated 17.9. 2015 the’ learned H1gh Court referred the,
'd1spute to the Secretary CADD for passmg a speakmg orderj

E thereon, , and till then restralned recovery of past payments of -

alhed centers The Secretary CADD heard the partles and by

e
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order dated 21.3.2016 rejected - the entitlement ' of' the 4

e ‘ respondents to receive the said: allowance “The pnnmpal ground :

~of his dec1s1on is that employees of the DG\JE were engaged in ]

"the process of educahon trammg and rehablhtatmn of disabled . .

g;chlldren and therefore did not fall within the ambxt of a health

organlzatlon The respondents successfully challenged the Sald '

order before the learned Federal Serv1ce Tribunal Wthh has,

ode s HEIEL 3

inter alia, by the impugned judgment dated: 18.07.2017 declared:
: that ‘the _-respOndents are entitled to the- grant of Health

Allowance.

6. - g Learned Deputy _.'Attorney General_-.has contended -
.+ that after the» lapse of the Ordinancc‘that had provided a career
stmcture for the doctors nurses and paramechcs workmg in”’

_ PIMS, FGP and NIRM, the Health Allowance was granted by the . B

I‘ederal Government as cornpensatlon to the sald health{'

personnel He was however, unable * to. show -anv' B

.7

contemporaneous d1rect10n issued by the Munstry of CADD or S ;

the Mlmstry of Fma.nce that restnctcd the grant of the I-Iealth
" Allowanc’e' to the claimed employees of the jthree hospltals

spcmﬁed by h1m As already noted above, the deﬁnltlon of health

. personnel ‘provided in the Mlmstry of I"1nance Offlce- ‘

S _' . Memorandum dated 27, 3 2012 is wide in scope ‘and therefore.
N ' unhelpful to his plea. - | o | |
| 7... . "We have exarmned the deﬁnition::o'f _,‘fhealth
. personne-l” adopted by 'said mernor’andmn:dated 2.7.3;‘2'0.12'from; |
Sccmon 2(b) of the Ordmance Wthh is to the followmg effect

- *b) “health persdnnel” means a person who holds a post in any
" institute or organization delwermg services in the health
sector and included in Schedule:l, but does not include: . -

:i) a person who is ‘on deputation to the Federal '

" - Government{rom any Province or other authority;
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chat ged basis or who is paxd from contmgenmes .

) a person who is employed on. contract, or ori. work - S /

8. © It is noted that the foregomg deﬁmtlon of health

' personnel covers persons holdmg posts in any ulst1tute or
‘ organlzatlon who are dehvenng services in the health sector that
are mcluded in ScheduleI to the Ordlnance Learned Deputyv
v. Attorney General was’ unable to drsttngtush the respondents,
who are ernployees of the DGSE and alhed 1nst1tut10ns/ centers,,‘ .
R NCRDP and NTD from the paramedlc and support staff»
posmons that quahfy as health personnel accordxng» to |
,'Schedule I to the Ordmance It is not demed by the appellant_ | ‘
' that educatlon, training and rehab1htatlon of d1sabled persons
are .serv1c_:es provxded in the _.healthsector. These serv1ces fall -
Within' the terrns ot Scliedule-l .lto. the Ord.inance"and theretOre _
_ .the prowders thereof quallfy as health personnel |

9. Accordmgly, not only do the respondents fall w1th1ni‘

the category of persons Who are, in terms of Fmance D1v1s1on

B Memoranda dated . 06 2.20 12 and 27 3.20 12, ehgtble for grant of
| tie Health AIlowance but - their entltlement has- m fact been i
' adrmtted by both the M1mstry of CADD a_nd Mlmstry of Fmance
“In this respect the a;forementioned letter dated 13.3.20}13 issued
| by, the M1n1stry of- CADD is. referred Also the affidavit of the
Secretary Finance, Government rof Pakxstan filed - in the
o Islamabad ngh Court pursuant to that Courts order- dated'
26, 3.2015 passed i Writ Petition No. 4007 of 2014 spec1ﬁca11y.
records that the proposal approved by the ane Muuster V1de '
-Summary dated 25. 1 2012 did not restnct admlssrbrhty of the,:
Health Allowance to the personnel of the three hosp1tals-.

| (1dent1ﬁed by theﬁleamed DAG) For that reason the Flnance :
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' D1v1s1on Memoranda dated 04 2 2012 and 6 2. 2012 made the
allowance ava:lable to all health personnel employed by the.

Federal Government in the BPS Scheme

10. SR As a result the sald allowance was pa_ld to the

health personnel of the DGSE and its alhed 1nst1tut10ns unnl"

’>7 10. 20 14 when the Fmance D1v151on mstructed the AGPR to

an:conﬁne the grant of the allowance to employees of Federal
: 'Gove1nment hosp1tals and chmcs This instruction 1epresents .
vrnerely a change of . opmmn wh1ch 1s notv occas1oned by an\'
amendment in the terms- of e11g1b1l1ty for ‘the Health Allowance '
Therefore, as the Memoranda dated 04. 2 2012 06 2. 2012 and

27 3. 2012 1ssued by the Fmance ansmn Government of

: Pak1$tan st111 hold ‘the ﬁeld in their orlglnal terms, there is no

¢

| mcnt m the obJectton by the learned DAG to the ent1tlement of
:4‘ the respondents to clalm and recelve the Health Allowance |
11 - Asa secondary and also tenuous argument learned_. ‘
" - Deputy Attorney Genmneral contended that the He a.lth Allowance is’ =
' ‘. granted under executwe ﬁat w1thout any statutory baclcmgv

. therefore the same can be. w1thdrawn by the Federal Government e

at any t1me That is clearly a ﬂawed contenﬁon It is adnntted" '

that grant of: the Health Allowance and the terms of ehglbﬁlty to

~ receive the same were determmed by the competent authonty, s
' Mmlstry of F1nance in accordance W1th Rules of Busmess of the
E Federal Government The. ongmal terrns of the sa1d lawful grant
| still hold the f1eld T hese were acted upon and payment of the .
| Health Allowance to the respondents has’ conierred a vested' ,
) rlght upon thern In such c1rcumstances, the executxve is barred '
| by the rule of locus poenztentlae from un1laterally rescmdmg and .‘

Aretuevmg the beneﬁt avauled by 1ts rer1p1ents Reference is. made
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L o o iPakfstan,- thr-ough the Secfetai-z, M1mstrz of Finanee- vs. -

"J’ . .Muhammad H1mayatull.ih Farukh1 (PLD 1969 SC 407) and.x

The. Englneer-ln Ch1ef Branch vs. Jalaluddm (PLD ‘1992 SC' A

o 207) Therefore w1thout change of the terms of ehglblhty for
Athe Health Allowance even. the prospectwe exclusmn of the '

o 1<=spondents from rece1pt of the beneﬁt shall cons’atute arb1trary .

-, and unlawful acnon

12. In the c1rcumsta.nces we do not - ﬁnd any error or

defect in the 1mpugned Judgments of the learned Federal Semce. :

fl‘rlbunal dated 05.107201_5,_ 11.1.2Q16 and 18.7;2017-.,

“Consequently, these -apiaeals. are .disrnissed and,the entitlement. . o [
of employees of the DGSE alhed mstltutlons/centers NCRDP .

B ,and NTD to receure the Health Allowance is afﬁrfmed.

sd/ -MianSaqib QVis‘ar oy | |
Sd/-: Umar: Ata Ban(lzal J T
. Sd/ g I]az ul Ahsan, J -
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Lﬁf -“Qy% GOVERNMENT OF KHYBER PARHTUNKHWA .
’j/"‘ \a{: ESTABLISHMENT AND ADMN: DEPARTMENT l
W _ { CABINET WING ) oo
g T o No.SOC(E&AD|9-24/2019 ~
| T Dated Peshawar the 28! October , 2019, 9 ! 4
LAl ‘ v o ' = T
The Secretary to Govt. of Khyber Pakhtunkhwa 22 - ¢ .
Zakat, Ushr, Social Welfare, Special Education 8 Woemen - ? !
Department. ' ' . -

DATED 22.10.2019.

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET =

Dear Sir! .
. | am directed to forward herewith the following decision of the
meeting of Provincial Cabinet held on 79.10.2019 under the chairmanship of

re

Chief Minister, Khyber Pakhtunkhwa for implementauon.

i AGENDA ITEM NQ, 18 , o
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL

f ' EDUCATION WP.NO.43012018 NAZEER SHAH VS GOVERNMENT OF KHYBER |- 3

PR —

 PAKHTUNKHWA
[Decision of the Cabinel:

i . .
l, : . The Cabinel approved Health Allowance to the devolved employees of
| Special Education Institutions at the rate of one running basic pay.

|

p ; implementing Departme'nt: _ Zakat, Ushr, Social Welfare, Speclal Education &
' » ' Women Empowerment

[———— < om———

2. | am to requcst that an implementation report of the Cab'mei .
decision as required under Rule 25 (2} of the Khyber Pakhtunkhwa Government
Rules of Business, 1985 may kindly be furnished on top priority basis to the

Cabinet Section, Administration Department.
‘ Yours feithifully,
~ N

. SECTION OFFICER (CABINET)

_NO. & DATE EVEN.

ENDST.NO. %
Copy to:-
) 1. .S to Secretary Administration Deparunent.
| 2 . PA to Additional Secretary {Cabinct) Administration Deparument.
! 3. PA to Deputy Secretary (Cahinet) Administration Funen
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TNy GOVERNMENT OF Kty ER mmrrunuuw,\ ‘
; yL FINANCE DEPARTMENT

Yy
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-53

Ho.LQISOSRNLP12019, In puisuan Supieme murpmcmm
No 81112016 W memﬁuﬁn?m;mﬁwﬁm Seriwnod of
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil
Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. The above said allowance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa. -

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment

Deptt.

Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa .

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa
_ PA to Additional Secretary (Regulations) Finance Department

10.Master File
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Section Officer
Finance Department (SR-II)
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Before the Secretary Special Education Social Welfare & Women Empowerment

Department Khyber Pakhtunkhwa Peshawar

Subject- THROUH PROPER CHANNEL APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted,

That | am serving under your kind control in the Special Education lnstitutioﬁ and Teaching
Providing special educafion/T raining to Special Children. It is pertinent mention that after
Eighteenth constitutional amendment the employees of Directorate General Special —
Education, of the Federal Govt Department, have been Transferred/Dévolved to the —
Provincial Govt. Spécial Education an§ Such Devolved Employees though serving under the
Same Department of the Govt, Khyber Pakhtunkhwa, are allowed/Granted Health Allow |
Equal to one running Basic Pay w,e.f, 01-01-2012 Which has also been endorsed by the
Honorable Federal Service Tribunal as well as the Honorable Supreme Couﬁ Vide its
Judgments in Civil éppeal No 811/2016,also approved by the Provincial Cabinet on 22-10-019
And also imblemented. Since the employees Devolved Institutions and | am performing the
Same duties in the same Institutions, Same Department, having samé Job description and
-Cause, being teaching/providing special Education/Training to Special children, therefore |
Could not be treated discriminately more particularly with respect to my colleagues and that
Too under the same administrafive control.lt is worth to mention that the employees of
Devolved institutions have been allowed Health Allowance since 01-01-2012.and even after
the payment of arrears the same has been merged in their Basic Pays.

It is therefore requested that | may kindly be aIIowed/granted Health allowance équivalent
To one Running Basic Pay w,e,f, 01-01-2012 on the analogy of t.he employees of Special Edu:

Institutions of Khyber PakhtunKhwa with all back benefits.

Dated 2L-6%- 2001 | U//J LC;
oo Bbid Hutsorn (Cone B )
e G mestitut e Fecttue ol
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