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Learned counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General for the respondents 

present.

16.08.2022

Reply/comments on behalf of respondents not submitted. 
Learned Additional Advocate General seeks time to contact the 

respondents for submission of reply/comments. Adjourned. To 

come up for reply/comments as well as prelimin^ hearing on 

13.10.2022 before S.B. / ]
/ ■A

(Mian Muhammad) 
Member (E)
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FORM OF ORDER SHEET
Court of

■ Case No.- /2022

Order or other proceedings with signature of judge 'S.No. Dale of order 
proceedings

1 2 3

The appeal presented today by Mr. Fazal Shah Mohmad Advocate 

may be entered in the Institution Register and put up to the Worthy 

Chairman for proper order please. \

1- ; 24/06/2022

RE^T'KAR^^. I

This case is entrusted to Single Bench at Peshawar for preliminary 

hearing to be put there on 

and his counsel for the date fixed.

■2

I
.Notices be issued to appellant

I

i

CHAIRMAN

i
! 06^'^ July, 2022 Counsel for the appellant present.

Let pre-admission be issued to the respondents. To 

up for reply/preliminary hearing on 16.08.2022 

before the S.B.

I

Gome

I (Kalim Arshad Khan) 
Chairman

I
I
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. 72022

Ghulam Khan .Appellant

VERSUS

Govt, and others, Respondents
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AppellaHtDated:-20-06-2022

Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841 
Email:- fazal5hahmohmancl@Qmail.com

Note:-

Spare Copies will be submitted after 
the admission of Service Appeal

Advocate

mailto:fazal5hahmohmancl@Qmail.com


^ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Sx>r< iyt; ii-ihiiiutlPESHAWAR

Service Appeal No /2022 l>i:»r>' iN w.

04) ted

Ghulam Khan, Religious Teacher (BPS-14), Govt. School for Blind 

Swabi. .Appellant

VERSUS

1. Govt, of Khyber Pakhtunkhwa through Secretary, Social 
Welfare, Special Education, & Women Empowerment 
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women 

Empowerment Department, Govt, of Khyber Pakhtunkhwa, 
Peshawar.

3. Govt, of Khyber Pakhtunkhwa through Chief Secretary, Civil 
Secretariat, Peshawar.

4. Govt, of Khyber Pakhtunkhwa through Secretary, Finance 

Department Peshawar.
5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT T974. AGAINST THE IMON-GRAIMT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

\ On acceptance of this appeal, respondents may kindly be
W5iedit.o-4Say directed to grant/allow the appellant Health Allowance at the 

rate of one running basic pay w.e.f 01-01-2012 with all back 

benefits.\M
Respectfully Submitted:-

1. That the appellant was appointed as Religious Teacher (BPS- 

14) on 18-05-2010 and is serving in the Special Education 

Institution and teaching/providing special education/training 

to special children and since appointment he has performed 

his duties with honesty and full devotion with spotless service 

career.



2. That after eighteenth Constitutional amendment, the 

employees of Directorate General Special Education, of the 

Federal Govt, department, have been transferred/devolved to 

the provincial Govt. Special Education and such devolved 

employees though serving under the same department of the 

Govt, of Khyber Pakhtunkhwa, are allowed/granted Health 

Allowance equal to one running basic pay w.e.f 01-01-2012 

which has also been endorsed by the honorable Federal 
Service Tribunal as well as the honorable Supreme Court vide 

its Judgments in Civil Appeal No 811/2016, also approved by 

the provincial cabinet on 22-10-2019 and also implemented. 
(Copy of Judgment of the FST dated 18-07-2017, 
Judgment of the Supreme Court dated 17-01-2018, 

decision of the provincial cabinet dated 22-10-2019 & 

Notification dated 25-11-2019 is enclosed as Annexure A, 
B, C & D).

3. That the appellant being similarly placed, approached 

respondents for allowing/granting the appellant. Health 

Allowance equal to one running basic pay w.e.f 01-01-2012, 
vide departmental appeal which has not been responded so 

far despite the lapse of the statutory period of ninety days. 
(Copy of departmental appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting 

the appellant. Health Allowance equal to one running basic 

pay w.e.f 01-01-2012, is against the law, facts and principles 

of justice on grounds inter-alia as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents 

are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance 

with law and rules in violation of Article 4 and 25 of the 

Constitution, as the appellant is exactly performing the 

same duties of teaching/training to the special children 

in the same Institutions and working under the same 

authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial 
Foras which appeals were accepted and even the 

judgments have been implemented, thus the same 

point has been deiced by various foras, the appellant 
such is also entitled to the same treatment.



D.That not granting the appellant health allowance on the 

analogy of their colleagues cause monetary loss to the 

appellant and he is subjected to monetary loss illegally.
i

It is therefore prayed that appeal of the appellant may 
kindly be accepted as prayed for in the heading of the 

appeal. ' ^

AppellantDated:-20-06-2022
Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service 

Appeal on the same subject and between the same parties has 

been filed previously or concurrently before this honorable 

Tribunal.

ADVOCATE

AFFIDAVIT

I, Ghulam Khan, Religious Teacher (BPS-14), Govt. School for Blind 

Swabi, do hereby soiemnly affirm and declare on oath that the 

contents of this Appeal are true and correct to the best of my 

knowiedge and belief and nothing has been concealed from this 

honorable Tribunal.
DEPONENT

3
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In.'iljc I'cclcnil Service Tribunal, Islamabad
1

i

AppeuJs N.,..y,5 ip 57.-5, 757 In 793. 894 to 918. 918-A. 91.9 lo 
94.3. 998 Jo! 045. J 108 lo I 179. 1224 lo 1243, 1205 lo 1325, 2327 

10,2350. 2352 lo 2368.'c2368-A, 2309 lo 2443. 2440 to 2484 &
24S7tp250i.2.S0Slo2520(R)CS/2016.wilhM.Ps. .

■ ]

Nu.vral'J'alfir and otlicr.s 

Vcr.sii.s
Sccrclnry, Ca])i(al AdmiiiisJralipn & Dcvciopmcnl JOivisioii,

^ Secretary, iMiiaiicc Divi.sioii and ACl’Jt, Islajuabad.

I

<

I

Date oflnslitulion : 04.04.2016. etc.! 
Date of hearing : 17.07.2017 
Date of Judgment ; 18.07.2017♦ •

t

Deforu: Syed Rafiquc lliissnin Shall, and
Syed Muhammad Hamid, Members.

I

i

rrcsciit: 
• \

Mr. Muhammad Anwar Mughal. Advocate foij the : 
appellants.
Syed • Zil-c-Husnain Kazmi. Assistanl Altojmcy 
General for the respondents willi M/s Arshad Aiflum. 
A.s.si.st:int bireclor. CA & DD. Naveed Akhlcr. Setlion 
Offiedr.- Finance Division, Azlinr Nadeern A.van,! • 
A.s<;i.‘:l;tnt Accojint.s Officer .and Muhammad Jabbar, ' 
Senior Auditor, AGIM4 as D.lls.
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SVEP HAFlQTli; IIU.SSAIN .SHAH. MFMUKR:- With Ihisijudg 
we shall decide Uic above tided-appeals. The facts giving ri.sc to die pri sent-.; 
appeals arc that the Prime Minister of Pakistan approved paymcnl-of -Hi salUi ‘ 
Allowance to the institudons providiiigj-lcalih Services in Uic year 2012 , 
and the Finance Division Issued notification No.2(I3)R-2/2011-777 t 

, 06.02.2012 for grant of Health Allowance, equal lo one | basic pa

-!.;lien I. . '
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I
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tiled>

1running salary' lo the hcaldi personnel in the cinploymcnl of Federal 
Government in BPS Sciicijic w.e.n 01.01.2012, in addition to die ck\ iiii^p*' ' 

• pay and allow.nnccs in BPS .solicnic. Health allowance had been paid lo’lhc:.: •! 
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Sf.!i 111 .SV;i(KJc;.S/2()lf.. cic. wilh M.l's.■ .

.1
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siilniinislnilivc control orCADO nnil, llicrclofc, lltc 
ciulilcnicni or clii;il>ili*y taken inio

live light of .status ol caC-hcnn.siiicraliiin in 
ilup.-irlincnl or entity .separately.

5. In order to meet the ciul.s of justice, it would be 
appropriate that recovery of the I-Icnllh Allowance already 
paid to the employees is recovered after a speaking order has 
been p.as5cd by. the learned Secretary. It is expected that the 
Secretary C.-\DD shall pass a speaking order preferably within .
90-d.-iy.'i.’':

x.sx. NXXXXN

■riic Sccrctmy ClAi^.l;)!.) alter perusing the reeortl tiiul nlTordiim IIk*

oppoflueity of hearing m the authorized rcprc.scnlalivcs of llic .
: petilioners (now appellants) ott l'l.03.2016 pa.s.scd the order dated

21.03.2016 and declared the CA&DD’s letter dated 13.03.2016 
' allowinc Hcallli Allowanecdo llic DGSU einpioyees utilawfiil, againsl

the rules, void ah inilio ittul directed llvc /vGI*R lo recover the suid 

< Allowance from llicir salaries in easy inslallmcnls.

Ill this backdrop, the .ippcIlaiUs filed the instant appeals with
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the following prayer: -
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“It is, therefore, most respectfully prayed that the 
■appellant being, entitled to Health Allowampc being 
covered under category of Mcnith Personnel, the said 
order dated : 21.03.2016 by respondent No.l imiy 
therefore, be.set sisiilc ami it be declared that the actioii 
cf rcspoiidcnt No.l in wiihdravying the said allo\van^‘ 
and recovery thereof from tlio salaries of appellants, is 

■ malafidc. illegal, violative of principles pf locus 
pocnitcntiac, unfair, unjust, unreasonable, larbilrarj'. 
fanciful and capricious, and that arc entitled to receive 
the same, lirbni the date it has been withdrawn and 
sto]ipcd from paymcitl."
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.1 •llic ;The learned counsel for the appellants argued llial 
appcllanu being rcdcral government. Servants under Article 2<0 of 
Constitution bV the Islamic Republic of Pakistan, 1973 and; covered indcr 
Section 2 (b) of Civi| Servants Act. 1973 were cntiilcd jto all paj'^ 
allowances prescribed by Federal Govcmmcni for its einpioyees. .
Stated that rniancial dirpciivi; contained in Ministry of Finance 
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.‘A i-O 05.10.2015 ;ind N.12.2010 •.vlicririii ilic comrovcrsy rulaiing lo Heallh 
■Mlowancc lias already bccij ic.solvcd; When confronied with the said faci,

> ■ !•
a

r-

it?the respondents linve Injlcd to deny ilic I'uct. As such, the action of ti)c 

rcspondcni.s ii|i|icars to he inconsistent in the lij;lu of (he alut'cmcnlioned 
judgnicins on accoum of Anicle 25 of the Constitution which guargnlecs J 
equal rights,and equal protection of laxv for cvei-y citizen. To ensure 
uniformity, rule of consistency must be applied .while considering the ease
«•!' iIk* lli«* I IttiiMfU* Aj

;;!*

i

villi! iif! jiiil|-ineiil Jii ihu 
c.ase reported as 1996 SCMH 11S5 lias already held that "rule, of good 

• governaiiee deiiianil> that the bepefiis of the said decision be extended to • 
other civil .servants also, who may not he parties to the litigation, instead of/ 
compelling them to approach the Trib|inal or any'other legal forum. Hc;icc.- 
the claim of the appellants is reqaired-'to be decided on the same analogy / .■■• 

principle as framed in the eases of Dr. Farrukli Fiaz Lodhi and others by’Uic • 
Tribunal vide its judgment dated P5.iy,2015, 11.01.2016 and 14.12.201(5. •

I ..

j

I

:
V ■y.

tit
*irr

: ; • ISs. Foregoing, in view and following the rule of consistency, tlic :i 
impugned orders dated 21.03.2010 and 25.03.2016 arc set asideVith j 
direction to ihci respondents to continue the Health Allow’ahcc already ' 
granted tu the appellants .since 2012. and to refund all deUuelion miidc in ' 
coniplianco with die hiipugiieil ordcr.s'wiihiii a jieriiid uf tiiie nuintli from '
I lie dale die vi>|>y urilii.s jii.lniiieiit is ivveiveit in ilieir o/llce. .Since the main •
appcjils have been accepted. Misc. r'etiiiims arc also accepted.

Jiidgmeiii u. apply all dieJillcd appeal.s inutati.s niutandi.s.

There shall be no order as to costs.
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Nusrat Tahir etc. (in C.A. 1631/2017)
iiJimJ Oul eto. (in CJi.1632/17) . .
EjaiAhmed and.othdre . •(snG.A.1633/2(^l7)''.. _

f - Firdoiis Be(5Um-etc.. ■,, , jin C.A.1634/2017)
Robitia Qurealii etc. • .. jin C.A.1635/17)
Muhammad. Arshad etc. {in.C.A.1636/2017)

■ ■,Slial}bas! A)chtar Khalid etc.. . ,-. (in; C.A.1637/2017r ■

.Tahhoor Imran. Ah.Khan ,etc. ' (in.C.A. l$40/2017)
'Muhammad'Jsbbar-I^a-nctc. ■•' ^^ jin C.A. 1641/1.7) .
.ShahidIqbal etc. fm c;A.l.-642y20i7

. Muhammad Anwar etc. . (in .i-.A. 1643/20.7}
^J&lieedkaUsaf etc,- ' • •' (1110^1644/17)

■ Iqbal ur l^ahidrete. . ,{in C,A.164S/20ip, ..
.■Ghulam Mustafa dtp. . (rri;.C.A,1646/2017) -.

. Mulchtar Ahmed-.etc, ' ■ (in-.CA'.ilfj47/.17) _
Dliieeraa'SiJahra Malik-.efq. :-■.- ■ • (inC.A.1648/2017 . ,
ikeenaAsadfctc:.'.. .: . ' (in C.A. 1649/2017)
Muhammad Oayyum etc. . • (in C.A. 1650/17)

-7 (y iRubiria’Mahm'qod-Awan etc. (in C.A.16.'51/2017)
7. ^ Muhainmad P^ushal Khan etc. (m C.A. 1652/2017)
' -Musaarat Bibi-e'tc. '

’Muhanunad Ghul^ Durrani etc.. .(m C.A. 1634/2017) 
Muhamniiid.Mwahtaq.etc. (in C.A..1665./2017)

!, Swpnimd Court of Arif etc. : . . (m C.A. 1660/2017)
uum.b.0.. • .^aa^rnTJua^eto, ,■

. (in C.A..1665./17)
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Mumtaa HusoEan oto. , (m,C,Aa66i^y?0'17)/
Monzoor Ahmed etc. ■ (in G.A,.li667y20iY) -'' •
Mohsin Tanvir etc. (in e.A;1668y 17),

. Jatibar Husaain etci ■. ' ' , (in C.A..1669/201'7).
. Syed Manzar Hussain Gaj:dozi.eti?;- (in C.A;l:67d/3017) . 

Muhammad Salecm ICuaber etc. (in fi.A.ieyi'/a^). . 
AbidHueeametc. .,(i^C.A.>ieTO/26in-
Nawabzada etc. .(in.GiA.1673/2Q-17)
Muhammad AzeenvIGian etc. (in GA.1674/17) .•

(in C.a;i.67S/,2017) .
• (lnCVA.'1676:/2017).

(in;C.A..lQ77/17),.
(in C.A.1673'/2G17)
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!Attaullah etc. , ; .
Syed.Nazir Hussain Shcih etc.
Muhammad Amir etc.
Mrs. Mehmood Farzana
Muhammad Anwar ur-Rahman etc. (in C.A.1679/2017)\

.'(In C;/ivl-6i30/.a7) , .
•(in C.A.l681/.2Q.17) .., .. . (in.C.A.1632/2017), -

. (inC..A.1683/17)
. (in e.A. 1684/2017); ' -

Imran etc. (in CjA.1685>/2017.).
Znhid Mehmood etc. (in C.A. 1686/17)
Zafeei: Ahmed etc. (in C A. 1687/2017)
/Yrslan Iqbal etc. : (in C.a;4^88/2017) ,
Mrs. Syeda Khatoon etc.
Miss ZubaidaKhatoon etc, • (in C.A469Q/201,7).v ..
Mrs. Farida etc. (in.CA;16?17.201r7) .
Badar Munir Badar etc. . .(in
Azhar Mehmood etc. (in C.A. 16^3/211.1.^)
Muhammad Daud etc. (in C;A.i694./2Q17)..'
Shafiqetc. . (in C.A. 1695/17) ■

. Shaukat dan etc. (in C.A.1700/201.7) •
Abdul Karim etc. . , (in C.A. 1701/17)
MubarikAU/Sattieto.. .

, Mro.SafiaKalboroetc.
Mrs.SahlehaNasreenetc: ■ fm C.A.,1704/in;^;.. . •-•
Miss Shezla Nazir etc. . (m^.A.1705/20l|).,^
Abdul Rashid Shah etc. • ; (iriC.A.l706/2pl7) . ■
Mumtaz Gill etc. . - Nr (inC.A.f70®I7).
Muhammad Fafhan etc.. <■ •(in C.A. 1708/2017). ,• .
Alludin etc. , . (inCA42O9/.201.7).
M. Sohail Khan etc. . a, ' 1!'^ ■ '

__ Syeda SadafAli etc. ■ ' -
I'TESt ED M. Anwar etc. , ; . , i ' , t« C'A4712/2017J

^ ‘ ■ . Miss Shahida.Parv.eqn- etc; ■ • • '
Mrs. Shamira.Abld etc.i ,=. , .■ (inC'Avm'2-/^17),/>-,. r-:,
Mrs. Rabat Sultana etc. ' _(ihq;A 17^/OT*7).y„ ■

‘ 17116/17).
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. Mrs. Rchana Ghaffar etc., ' 
A2;ad Khan etc.
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Muhamiriaii Nave'ed Arif,Khan ^ /, •yr„tc. . . (in C.A.1782/17r ^ ,
Miss Naz Tahir etc. ; • ■'

' ■ Sycd Sultan Shah etc.-, ,
Mrs. Shagufta'Bibi '
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Mrs. Naila Iqbal-etc. - •-■ (in C.A. 1787/2017)
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■ (in C.A. 1823/17)
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BaBharat Masih-etc. ■
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Munir Ahmed etc. , 
Muhammad Zardad etc.
Syed AshMAli etc. ,
M rs.'kausar Ayub etc.
Malilc V/aheed Shahfcad eln.

. AshrafMashiditc. • 
Muhammad Ajni^-etci 
Mrs.-Shaista Mana2ir:etc.

■ Muintaz Kussairi etc; 
Mi-s.-Saima Moreen etc.
Raazaq Ahmed etc.
Muhammad Ayub etip.

, Ejaz Ahmed etc..
Shah Muhamihad Afzal-etc., 
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. . (viuhammad Asif etc.'
. Muhammad Khaliq eta.
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Asif Amin eta.
Mr.r.. veronica etc.
Qarl Muhammad Siddique etc. 
S’/edaSaima Naair .etc.
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Ms. Saima Parveen etc. • 
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__ Tariq Khan etc. . ■
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. . Shabzad Nasirete. ; (in C.A.183b/i:017)

Miaa Rubina Aqecl etc. (in C.A..ie37/2017)
• Irfan Ahmad etc.- (in C.a;i83&/17)

KavisarAfzaetc. . • (in C;A.1839/20L7)
Atif Rashid etc.■ ' (in G.A.1040/20I7)
Mat. Shamim Alchtar etc. (in C.A.1841/17)
Babar.Mehmotfd-etc. , . (iri C.A. 1842/2017) '

. IhsanAhmed etc. -;, i . ' (inc.a. 1843/2017)
Mrs. Naghmaha Jaberati etc. (in C.A.1344/1’/)
Qari Kiuhammad'Abbas etc. (in C.A. 1845/2017)
Noureen iCazmietc,., • ’(in C:A.i846^ 17)
Ssi)id Masih etc. ■ : • (inC.A.1847/2017)
Mrs. UzmalChatoohVtc','.- (in C.A. 1848/2017)
Abdul Mananetc- (in C.A. 1849/47)
.Hanson Rasheed eto. ' (in C.A.ia50/2017)

, SajidMehmoo^etc.. ;(inC.A.iasi/2017)
. , ZeeahM ur.Rehmanctc.. C.A.1052/17)

: Muhaihmad Sa]eh.;etc,, ' ' {in C.A. 1853/2017)
Said Rchman etc,. . ; (mC.A.18S4/2017)

. Muhammad Aabnif etc. (m C.A.18SS/17)
Ouftar Ahmed etc. ... - , . (in C.A.1856/2017)
Shahid Rauf etc.' , (in C.A.18S7/2017) .•
Farrulch Saleem etcs , {it)C.A.1850/17)
Muhammad Irfan etc. . . ' (in C.A.1859/2017)
Muhammad.Iqbal etc.,. (in CJi. 1860/2017)
Zia.UUaJriAaad etc. . (in C,A. 1861/17)

, Palahat Shahid etc.. • . (in C.A. 1862/2017)
Mrs. Aaghari Band etc. {in C.A.1863/2017)
ZiaAfzaletc. ’ (inC.A.1864/.17) - .
Muhammad :Rafaqat=etc; (in C,A. 1865/201.7)'

■ RailqMasih etc.,, (in CJV. 1866/2017)
Javed Iqbal etc. . ' - (in C.A. 1867/17)

■ 'Muhammad Yamcehetc.' (in C.A'.a868/2017)
Mot, IshratMasoodetc. ■ . (in Cf.A. 1869/17)
Zafar Iqbal Baiwa-etc. (in C.A. 1870/2017)

. KhalU Ahmad Bqjwa etc. (ia.C.A.1871/2017) .
' ASamZebetc. (in C.A. 1872/17)

. • Muhammadjqbel'etc. • • (inC.A. 1373/201.7)
Tanveer Bawafietc; .V •. ; ■■(iK-C.A.187-4/2017) . .
Ghulam Imran Haider etc.;: • (in :C.A.1875/17) 
MuharnmadJ^aiid etc. ‘ . , (in C.A. 1876/2017)
Chan Mehmood Sqjjlwl.etc. . (m C.A.1877/2bl7) .

. ■ Nisar Ahmed: .etc. ;. (in C.A.,1878/,17). '
AslamShahzad etc. (in C.A. 1879/2017)
ShaulcatAlietft.. . • . ■ (in C.A. 1860/2017)
NioeirAli etc. ' (in.C.A.ifeSI/l?) •

• Muhaminad/ABdetc. ' (ia.C.A.lfl82/2017)
M ITESTED ArifMchmoodetc. . ' , . (kCA.l.e83/2017)

A/ll -SyedRizwan Ahmed .etc. « .(m.C.A,l8fi4/17)
.//.jSjf: . MuhammadAslairn etc.. ■ (in C.A;I885/2017) :

. courtvasocuio M'azhar lqbalKtyaili.dtG. : (in C.A.1886/2017) •
: Supremocotwef PskIstanMunir Maaih. ftte.-. (iri.C.A.l-'8.87,/17)

lilamiibid . . Shaukat Hayat etc. ' (in (?-A. 1'888/2017)
Nazir Mchtnohd etc, ' (in 0.8.1889/2017)
Sycd Alcbar Husealri ete. . (in C.A-1890/17)
Syed TahirHuasaih ete. : (in C.a! 1891/2017)

. .Ms. .Nadia em../, ; ■ . (in .C.A. 1892/17] ' ,
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Muhammad Attique ur Rehman 
etc.' ■ , .

' i
(in C.A.811/2016) .

...Respondents(s)

Mr. Sajid Ilyas Bhatti,, DAG 
Syed Rifaqat Hussain Shall, AOR ■
Ms. Saadia Kanwal, S.p Fin.
Mr. Abid Hussain Charma, S.O'Fiti. ' 
Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzaq, AAO MEG 
Rawalpindi

For the Responderit(s) In-person

For the Respondent(s) Mr! Muhammad Ilyas Lodhi, ASC
Mahk Itaat Hussain Awan, AS C - .

Mr. Muhammad Makhdoom AH . 
Khan, Sr. ASC <
Mr. Sikand^ Bashir Mohmand, ASC

■. i) ■
1:

I !; ■ ■

'i’j

For the Appellant(s)
(In all cases)
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I(inC.A.i216/16)[
f
3 •

Amicus Curiae:

- ;. r !
17.01.201S. • iDate of Hearing c ii.I

. fJUDGMENT li ■■H
i!d •

UMAR ATA BANDIAL, J.— By leave of tins Coui:t 

01;4'.2016 and •12.12.2017 in. the

I

I
1:1:grsuited. on 23.02.2016, 

several connected appeals before us, the appellant Federal .1

.ii
Government' challenges the judgments, delivered 

' questions of fact and'law.by the learned Federal'Service Tribunal

on conmion
i;

on 05.10.2015, 11.01.2016 and 18.O7.20l7. The judgments 

the connected, appeals declare tlie respondent
I".I

impugned in

employees' of different institutions .functioning under tlie ..

. s
li

i# ■

!i
Directorate General of Special Education (“DGSB”) to be entitled- 

of Health- Allowance granted by the, Federal • [■to payment

Government vide,its Office Memoranda dated 04.02.2012 and

06.2.2012. These Memoranda areissued by the Finance Division 

(Regulations Wing) Govemrnent of Pakistan pursuant- to 

approval granted by the

Business, , 1973. It Iwould be useful-to .reproduce the two

, s

Minister imder the .RulesPrime//

Si;pvsreeCcp:;i^ Pal;
nsjccp

■ f

-•*



ii Eit
I;1 memoranda containing the terms- and conditions for the grant of 

Heal til Allowance to eligible persons:

i ■! I
t

“Government of Pakistan 
Finance Xiivisian il

:: I(Regulations Wing) , I
Islamabad, the 04tii Feb,20.12F.No.2(13)R-2/2011 I

■^1-
■ ^

OFFICE MEMORANDUM '
I

: GRANT OF ADHOC -ALLOWANCE EQUAL TO ■
• ONE BASIC PAY. AT THE INITIAL.OF THE ' ’

- SCALE TO THE HEALTH PERSONNEL IN BPS

Subject:
-, 5

i
SCHEME.

The undersigned is directed to say . that the 
Ordinance .N0..VI of 2011 that sanctioned the Career Structure for 
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly. CSHP is no longer in the field and all-health personnel - 
have consequently reverted to the BPS scheme. In order to , 

-, compensate health personnel for the loss of benefits sought under 
CSHP -while preserving their-status as Ci-vil Servants, it has been 
decided by the Federal Government to granfadhoc allowance equal . 
to one basic p.ay at the initial of the, scale to the health personnel- 
in the .employment of Federal Go-vemment. in- BPS scheme, with 

- effect from 1« January, 2012. .This will be in addition to tlieir 
. existing pay/allowances in BPS Scheme."

, This Division’s OMNo.2(13)R-2/2011-698 dated 17t» 
November, 2011 may be treated as-withdi-awn w.e.f. 26.12.2011.

Sd/-' : ;
(M. Munir Sadiq)

Deputj'-Seoretaiy (R-I)”

, j
;■

I
I
1

■ i
If ■ !5
!■! ■

11 . -

I-2.

H ■

•I
***.

■i- “Government of Paldstan. ,
. Finance Division 

(Regulationswing) . ,

F.Nb.2(13jR-2/2011-777 Islamabad, the OfiU’February,2012 '

OFFICE MEMORANDUM

Subject:- ' GRANT OF ADHOC ALLOWANCE..EQUAL TO ONE.
. • BASIC PAY OF.RUNNING SALARY TO THE HEALTH '

' PERSONNEL IN BPS SCHEME. . ' ,

In continuation, of Finance; Division’s O.M. 
No.F.2(13)R-2/2011, dated 4.2'.2012| it hais been decided by the 
Federal Government to grant benefit .of one basic pay of running . 
salary as ; Health Allowance to the health personnel in the 
employment of Federal Government, in BPS scheme, with effect 

• ■ from January, 2012. "Ilais will be in addition to their e.xisting .
' allowances in BPS Scheme. Also grant of stipend amounting to - . 
■Rs.50,000 per month to the postgraduate residents and Rs.24,pp0 
per month for HouseOfficers respectively w-.e.f. 1.7.2011 will 
continue. - . , , '

- .IrI
•s •

1jiiil ■
■

i-r

§
!;■

Sd/- -
(Manzoor Ali.Khan) - 

Sr. Joint Secretary (Regulatioris)”,

(en^hcisls supplied),

.-Learned Deputy Attorney General has .contended ■ 

that the Health Allowance granted by the Federal Government is. 

available to healtH persomiel in the employment of . the Federal .. 

Government in. the BPS scheme at three, hospitals established in

I
-II ■. -2. ■

Iji:;. a
Si ■I

I

AT

. Senior Court 
■ Supreme Court of Paki,s;t;n

5SiS$i5EgiSca ■~»jr.i’sPTnRtii



I. 1
Islamabad, namely, . Pakistan Institute. of Medical Sciences . 

(“PIMS”),' Feder^ Government Polyclinic (“FGP”) and National 

Institution of Rehabilitation Medicines'(“NIRM”). .The employees 

at these hospitals do not have a career structure in place after 

• the Career Structure-for-Health Personnel Scheme Ordinance,

2011 (“Ordinance”) lapsed on 26.1.2011. The Health .Allowance. 

was accordingly granted b}''the. Federal Government as. a form of .

• compensation. It is clear from the two memoranda dated .

■ 04.2.2012 and 06.2.2012 reproduced above, that the Health 

Allowance is granted - to “health personnel”. However, the 

composition of the. category of employees that are' eligible for the

■ benefit has not been provided.therein. The respondents who are

■ several hundred in number are unrepresented, by counsel, In' • 

view of the fact that a large number of employees are affected by'

the instant controyersy,. the Court has sought assistance from ■ 

Mr. Muhammad MaMidoorn Ali Khan, Sr. ASC and Mr. Sikandar 

Bashir Mohm^d, ASC as ■amicus curiae, in the ' matter.

Mr. Sikandar Bashir Mohmand, ASC made able submissions 

before .the Court that highlighted important facts and... 

documents on - .record which simplified the- controversy

1

1

1
■ - 11 '

if '1
-.E

11 li.
' li■

'i; ■'
ii

iiii.. ii
va;H-

■ f.

I ■

I!■!i
I

■S

■

[i
I

■ :-i
ii

Iappreciably.
I/■fe lt transpires that an Office • Memorandum' dated 

27.03.2012 by-the Finance Divisiori (Regula.tioris Wing) .clarifies 

that-the term “health-personnel” used in the above mentioned 

memoranda bears the meaning given tb - that expression in 

Section 2(b) of the ■ Ordinance. This definition'refers to tlie 

■contents of Schedule-I' to the Ordinance which.'specifies the ■ 

■ ' service providers who qualify as health personnel. A perusal of

Schedule-! .shows that five categories .of service providers are

'ii: •31--,. ' !!i.

■ ji

■J
• ?

I
s'

■■§1
be'

■

Senior thnui 
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t' iliH,'il!
sclassified as health personnel, namely: Doctors, Allied, Nurses, 

Paramedics and Support. The sendees'. specified under tlie 

categories- of Paramedics•' and Support, include Teachers, 

Audiovisual Operators, Technicians, Librarians, etc.'

The- administrative Ministry for . the healtli 

' mstitutions of the-Federal Government at Islamabad is the

:i ."n E!

■|b- '
■

!rl. .j

r II:

lii34.

■ \Ministry of Capital Administration and Development Division 

(“CADD”). It is an admitted . fact that vide order dated 

13.03.2013 the Ministry of CADD granted the Health Allowance

to the eihployees .of the DGSE and its allied special education 

centers/ institutions- including National Trust for'the Disabled 

(“NTD”) and tire Nation^ Council for Rehabilitation of Disabled

thereby

j

respondents werePersons (“NCRDP”). The 

aclcnowledged as beneficiaries-of the said graint and were paid '
! .the Health AUbwance with effect from 0T.1-.2012 until ■ i
3

27.10.2014, when the Finance Division.informed the Accountant 

' General -Pakistan Revenue (“AGPR”) that only health, personnel ■ 

working in Federal' Government hospitals and clinics- were

the- -Healtri Allowance'.. - The AGPR

fII .1■ a

ij

i!. qualified to receive

correspondingly, instructed the.’DGSE to stop payment of the 

said allowance to- its employees, as no budget- allocation for ;the ■

li -

!, I
■

said emolument had been made in the financial year 2014-15.,

' The discontinuation' of their Health Allowance was. 

taken-to the. .Islamabad High Court by some of'the respondents. 

Vide order dated 17.9.2015, the learned. High Court referred the- 

dispute to the Secretary CADD for passmg ^ a speaking order 

thereon; .' and tiU- then restrained recovery pf past payments of

il'
l!l!

5.- .i|

I
tire Health Allowance from the affected employees of DGSE and I

■ 'ialhed centers. The Secretary ,CADD heard the parties and by ,*

%



order- dated 21.3.2016 rejected the entitlement ' of the . 

respondents to receive the said allowance. The principal-ground 

of his decision is that employees'of the DGSE were engaged in 

the process of education, training and rehabilitation of disabled 

children and therefore did not fall within the ambit of a .health 

organization. The respondents successfully challenged the said 

order before the learned Federal Seiwice Tribunal wliich has, 

inter alia, by the impugned judgment dated 18.07.2017 declared- 

that the resp6nde:nts are entitled to the grant of Health 

Allowance.

-

• Learned Deputy 'Attorney General has contended 

: - ■ that after the-lapse of the Ordinance that had provided a career 

sh-ucture for the doctors, nurses and paramedics working in 

PIMS, FGP and NIRM, the Health, Allowance was granted by the 

Federal Government as compensation - to the said health - 

personnel. He was, however, unable to. show any' 

contemporaneous direction issued by the Ministry of CADD or 

the Ministry of-Finance that restricted the grant of , the Health , 

Allowance to the claimed employees of the .three hospitals 

specified by him. As already, noted above, the definition, of health 

• personnel provided in the Ministry of .Finance Office- 

Memorandum dated 27.3.2012 is wide in scope and therefore, 

unhelpful-to his plea. ■ '

'We have examined. the definition of. “health

personnel”, adopted by said memorandum dated 27.3:2012 from

Section 2(b) of the Ordinance which is to the following effect:'

fh) "health personnel” means a person who holds a post in any 
■ institute or organization delivering services in the health 

sector and included in Schedule-l, but does not include: - 
deputation to the Federal

• Governmcnt'frbm any Province or other authority; . _. . .

6.

■ -3

K

7.

!iii
11
ii ■

.i) a person who is on

■II
■

iiif!
. ;
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.V i.i): a. person who., is employed on contract, or ori. work 
' chai-ged basis or who is paid from contingencies'.”

■ i-

9 s:
r
SiIt is noted, that the: foregoing definition of fae^th 

personnel covers persons holding posts in any institute or 

organisation who are delivering services in the- health sector that 

are-included in Schedule-I to the Ordinance. Learned .Deputy.

8. ■ i

i ■

Attorney General was unable to distinguish the respondents, 

who are employees of the DGSE and- aiUed institutions/centers,. ' 

NCRDP and NTD,' from the paramedic and support staff-

health ' personnel according- to

i' .
. i

.
positions that qualify as 

Schedule-l to the Ordinance.' It is not denied by the appellant.
ii. i

that education,. training and rehabilitation of disabled persons 

are services provided in the health sector. These services fall 

within tire terms of Schedule-I. to the .Ordinance and therefore

r

i

Sthe providers thereof qualify as health personnel.

Accordingly, not only do the respondents fall within-

in terms , of Finance Division

!l .9.

the category of persons who are.

Memoranda dated .06.2.2012 and 27.3.20l2,.elig.ihle for grant of
;]die Health Allowance but . their entitlement has in fact been 

' admitted.by'both the Ministry of GADD and Ministry of Finance. 

In tlris respect the aforementioned letter dated 13.3.2013 issued 

by the Ministry of CADD is. referred.- Also the affidavit of .the

Government of Pakistan filed - in the

I\

I
.# 1 ^

ii!Secretary Finance,

Islamabad High - Court .pursuant, to that' Court’s order- dated i.' I-'1

- 20.3.2015 passed in Writ Petition No. 4007 of 2014, specifically 

' records that the proposal approved by the Prime Minister vide ' 

Summary dated 25.1.2012- did not restrict admissibility of the 

Health Allowance to 'the personnel .of the .three hospitals 

{identified by the. learned DAG). For that reason 'the-Finance

a ■Ii'.
I?

I
t'!i:;I
I
I .[*>C» l-.'T

.'Jnfp
-Senior C,o;-rt
Supreme cv .

-■ ■'
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'C>

Division Mgmoranda dated 04.2.2012 and 6.2.2012 made the. ■ 

allowance available to all health personnel employed by the 

Federal Governrnent in tlie BPS Scheme.'. ■ ■

As' a resialt, the said allowance was paid to the .

■ health personnel of the DGSE and its allied institutions until 

27.10.2014 when the Finance Division instructed the AGPR to 

confine the grant of the allowance to employees of Federal

■ Government hospitals ^d clinics. This instruction represents 

merely a change of opinion which is riot occasioned 'by an. 

amendment in the terms of eligibriity for the Health Alloyrance.

■ Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and 

27.3.2012 . issued , by the Finance ■ Dmsion, Government of 

Pakistan still hold the field in their prigirlal terms, tliere is no 

rnerit in the objection by .the learned DAG to' the entitiement of 

the respondents to clairn and receive the Health Allowance.

As a secondary and also tenuous argument, learned 

Deputy Attorney Gerieral contended that the He.'alth Allowance is 

. granted, under executive . fiat. without any statutory backing : 

therefore the. same can' be withdrawn by the Federal Governme.rit 

at any time.. That is clearly a flawed contention. It is admitted'; •

that grant of : the Health Allowance and the terms of eligibility to ;

receive the .same were determined by the. competent authority,' 

Ministry of Finance in accordance witla Rules of Business of the

Federal'Government. The original terms of the said lawful'grant

still hold the field. These were acted upbri ..and payment of the . 

Health Allowance to the respondents, has conferred a vested .• 

right upon them. In such circumstances,, the executive is barred • 

by the rule of locus poenitentiae irom unilaterally rescinding and 

retrieving the benefit availed by its recipients..Reference is made .

<•

10.

. 11.
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lii%

to. Pakistan, through, the Secretary. Ministry of Finance vs.
I,

Muhammad Himayatullah Farukhi (PLD 1969 SC 407) and 

. The Engineer-in-Chief Branch vs . Jalaluddin - (PLD 1992 S C 

. 207). Therefore without a change of'the terms of eligibility for 

, the Health Allowance eveii. the prospective exclusion of the 

•. rcspohdents from receipt of the benefit shall constitute arbitrary

■ IC

I

■■ ■{

!
i

, arid unlawful action.

In the circumstances, we do not .find..any error or 

defect in the impugned judgments of the learned Federal Service. .

t12.

Tribunal dated 05.10.2015,. 11.1.2.016- and 18.7.2017..
i

Consequently, these, appeals are dismissed and . the entitlement 

of employees of the DGSE, alhed ins'titutions/centers, NGRDP

i. and ■ NTD to ■. receive the Health . Allowance . is affirmed.

I-..
Sd/- CJ
Sd/- JSattdicd, J

.. Sd/‘ J ■ -I
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GOVERNMENT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT AND ADMN: DEPARTMENT 

{ CABINET WING )
No.SOCtEfltAD)9-24/2019

______Dated Peshawar the 38*** October . . ____

-4

4 '
. o

The Secretary to Gon. of Khybcr Pakhtur.khwa
Zakni, Ushr, Social Welfare. Special Education &. Women
Department.

'I
i

OF PROVlNCIAk_gAJgBg^SUBJECT: DECISION OF THE MEETING 
DATED 22.10.2019.

Dear Sir! herewiUi the following deci.sion of the 
22.10.2019 under Uie chairmanship of

.i-

1 am directed to fortvard 
(Tieetlng of Provincial Cabinet held on 
Chief Minisu r, Khybe:r Pakhtunkhwa for implementation.

•-t

i AGENDA ITEM NO. 16 nc cnFriALDRAWL OF HEALTH ALLOWANCE BY, THE EMPLOYEES OF SPECIAL
NAZEER SHAH VS GOVERNMENT OF KHYBtKEDUCATION WP.NO.430/2018 

PAKHTUNKHWA _____
/i

Decision of the Cabinet:
I.

d Health Allowance to the devolved employees ofThe Cabinet approve 
I Special Education Institutions at the rate of one running basic pay.

■^4

Zakat. Ushr. Social Welfare, Special Education & | 
Women Empowerment

Implomentina Department: J. .■

am to request tiiat an implementation report of the Cabinet 

Cabinet Section. Administration Department

Til2.
■

YouriJatthTutly,

'—fTAsTMTlfiAMMAD) 
SECTION OFFICER (CABINET)

KNDST.NO A. DATE EVEN.
Copy to:-

PA to Deputy Secretory (Calhnet) Admimstrad^epSHr^n,
1. lent.
2.
.T.

I
i

. -1ifToFFlCER (CABINET!S
:.4

A

■ :fi
' 1
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RETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA 
FINANCE DEPARTMENT

notification

No.FD(S0SR-II)8-8/2019. In pursuance of the Supreme Court of Pakistan Civi 
ADoeal No. 811/2018 titled "Muhammad Atique Ur Rehman & others Vs Federa 
Gmt of Pakistan & others etc" the Government of Khyber Pakhtunkhwa 
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of 

running basic pay to the devolved employees working in the Spec,a 
Education Institutions from the date of their devolution to Provincial Govt of 

Khyber Pakhtunkhwa.

one

The above said allowance will be admissible only to the employees of
of Khyber Pakhtunkhwa devolved under 182.

Special Education Institutions 
Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa 

Finance Department

Fndst: No. & Date Even,

Copy is forwarded for Information and necessary action to the:

1. Accountant General, Khyber Pakhtunkhwa Peshawar
2. Principal Secretary to chief Minister Khyber Pakhtunkhwa.
3. Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar 
4* Secretary to Social Welfare, Social education & Women Empowerment

Deptt.
5. Director FMIU Finance Department Khyber Pakhtunkhwa.
6. PS to Minister Finance Khyber Pakhtunkhwa
7. PS to Secretary Finance Department Khyber Pakhtunkhwa
8. PS to Special Secretary Finance department Khyber Pakhtunkhwa
9. PA to Additional Secretary (Regulations) Finance Department
10. Master File

Section Officer
Finance Department (SR-II)
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Before the Secretary Special Education Social Welfare & Women Empowerment

Department Khvber Pakhtunkhwa Peshawar

Subject- THROUH PROPER CHANNEL APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted.

That I am serving under your kind controi in the Special Education Institution and Teaching 

Providing speciai education/Training to Special Children. It is pertinent mention that after 

Eighteenth constitutional amendment the employees of Directorate General Special - 

Education, of the Federal Govt Department, have been Transferred/Devolved to the -

Provincial Govt. Special Education and Such Devolved Employees though serving under the 

Same Department of the Govt, Khyber Pakhtunkhwa, are allowed/Granted Health Allow

Equal to one running Basic Pay w,e,f, 01-01-2012 Which has also been endorsed by the

Honorable Federal Service Tribunal as well as the Honorable Supreme Court Vide its

Judgments in Civil appeal No 811/2016,also approved by the Provincial Cabinet on 22-10-019

And also implemented. Since the employees Devolved Institutions and I am performing the

Same duties in the same Institutions, Same Department, having same Job description and

Cause, being teaching/providing special Education/Training to Special children, therefore I

Could not be treated discriminately more particularly with respect to my colleagues and that

Too under the same administrative control.lt is worth to mention that the employees of

Devolved institutions have been allowed Health Allowance since 01-01-2012.and even after

the payment of arrears the same has been merged in their Basic Pays.

It is therefore requested that I may kindly be allowed/granted Health allowance Equivale.Tt

To one Running Basic Pay w,e,f, 01-01-2012 on the analogy of the employees of Special Edu:
•i.;

Institutions of Khyber Pakhtunkhwa with all back benefits.

Dated ^.5

u
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