16.08.2022
s Khattak, Additional * Advocate - General fof_'the respondents

Learned counsel for the appellant present. Mr. Kabirullah

present.

Reply/comments on. behalf of respondénts not submitted.'

Learned Additional Advocate General seeks time to contact the

“re‘sp'ondents for submission of reply/comments. Adjourned. To

come up for reply/comments as well as preliminary hearing on

13.10.2022 before S.B.
. , ;.

(Mian Muhammad)
Member (E) "



S.No.

2' Date of order

{
I

Court of

+ Case No.-

- dlorm- A

" FORM OF ORDER SHEET

proceedings-

2

- 24/06/2022

§-7F-22

06" Tuly, 2022

|©%2 /2022

Order 'orv(-)t-her procee_di.r_igs with s}gr;ature of:.judge '
e

" The appeal presented today.by Mr. Fazal Shah I\/ldhmad Advocate

‘may be éntered in the Institution Register .and put ‘up to the Worfhy

Chairman for proper order please.

This case is entrusted to Single Bench at Peshawar for preliminary
h'earing to be put there on G- ?’Z”L”.Notic_es be issued to appellant |

and his counsel for the date fixed.

~ CHAIRMAN

‘COUn_sel for the appellant present.

| vLet pre-admission be issued to the respondents. To

come up for feply/preliminary hearing on 16.08,2022

(Kalim Arshad Khan)
Chairman .~ =

before the SB
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No 10%:@ /2022

(€ aT01E= 10 (1 1 = | Appellant
VERSUS
(€017 =T 0 Ta [ o] 1 0= Respondents
INDEX
S.No | Description of Documents Annexure | Pages
1. Service appeal with Affidavit 1-3
2. Copies of Judgments, Cabinet decision & | A, B, C& | 4-29
Notification D
3. Copy of departmental appeal E 30
4. Vakalat Nama 31
Dated:-20-06-2022 Appellant
Through

Fazal Shah Mohmand

Advocate,

Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Celi# 0301 8804841

Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

Advocate
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‘{ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR ettt
Service Appeal No lD'éhfé‘ /2022 Biary \-Q-g!{«é
varea 242022~
Ghulam Khan, Religious Teacher (BPS-14), Govt. School for Blind
Swabi. e Appellant
VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
\WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

itledto-d2Y directed to grant/allow the appellant Health Allowance at the
% " rate of one running baSIC pay w.e.f 01-01-2012 with all back

benefits.
246>
Respectfully Submitted:-

% On acceptance of this appeal, respondents may kindly be

1. That the appellant was appointed as Religious Teacher (BPS-
14) on 18-05-2010 and is serving in the Special Education
Institution and teaching/providing special education/training
to special children and since appointment he has performed

his duties with honesty and full devotion with spotless service
career.



-~

2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D). |

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so
far despite the lapse of the statutory period of ninety days.
(Copy of departmental appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay w.e.f 01-01-2012, is against the law, facts and principles
of justice on grounds inter-alia as follows:-

GROUND S:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.



D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the
appeal.

g

N

Dated:-20-06-2022  Appellant
Through

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable
Tribunal.

ADVOCATE

AFFIDAVIT

I, Ghulam Khan, Religious Teacher (BPS-14), Govt. School for Blind
Swabi, do hereby solemnly affirm and declare on oath that the
contents of this Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this

honorable Tribunal.
DEPQNEMJ




In, .hc l-ulcml bcx vice Tnbun.ll Islam.\lmd

'/\pps. ils NS '
943. 998 101045, 1108 10 1179, 1224 1o 1243, 1265 10 1325, 2327

g, CW

/ur/l'uu'u! Sheet

5605 10 573, 757 (o 7‘)1. 894 1o ‘)lh 9|8 /\ 9219 ta

(©.2350, 2352 10 236882368-A, 2369 1o 2443, 2446 10'2484 &
2487 10 2501, ..'sOb o 2520(R)CS{2016, WIlh M.Ps.

Nusral 'l"lhi’l' and others -

\’L‘l NS

Scc: etary, C‘.xpn( 1} Admuus(x ut ion & Dc.vdo;.mc.n( Division,
Sccx c.x.u ¥ l-m.uuc Division and AC‘PR lsl Inl.lh.ld

Bz_;forc:

. Present:

\-

" Sycd ®
‘General for the respondents with M/s Arshad Anfjum,
Assistant Dircctor, CA & DD, Navced Akhlcr. Section .
. Officér, Finance Division, Azhar N'\dccm A vt\n.ﬁ £

Da(c of Insl:luuon
~ Date of hearing
Dalc of Judgmcnt

04.04. 2016, cle. .
: 17.07.2017
18.07.2017

. Syed R.x!‘quc Iluaa'nu Shnlx, .md

Sycd Muhammad Hmmd Mcmbcrs. PR
Mr. Mulmmm.ld Anwnr Mug,hnl Advocntc I‘o:‘ lhc
appcllants. -

A:l-c-”usnmn Kazmx. Assxshnl

At rncy

Assistint Accommts Qfficer and Muh.uumad Ja
buu(n' /\mlllol AGI’R as D.Rs.

'bar,

~. t

IUDC‘MI‘ N’l'

" SYED RAr'lOUl- HUSSAIN SHAH, MEMBER:- w:u. his ._;ud,,'m.nl /

we shall decide the above mlcd -appedls. The facts vamg rm. o lhc pr

' runmng salary to- the hcnllh personnc! in the Cmploymcnl of l‘c
I
Government in BPS Schcnu. w.ef. 01.01 2012 in addition to !hc existi

| contcmponncs of the 1ppcllams in othcr Government. I Iospuals mclu
PIMS Federal, Gnvt I’ol) clmu.. CDA, ICT, Pakistan Railways .md F u

Government Scrvncc,s llOb])l(dl I«l.lmnb:\(l cte. but it was d sconlmm.

the pn..scm appcll.mls vide impugned ordcrs dmcd 08 038 2014 2[.03.4
L
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"we .

s

2015 for the said Allowance, henee, (he Paymeat of said Allowance be

- the following manner: -

h3 565 o 573(!0('-‘5/20!6. cle, with My,

' and 2’5.»()3'.-;’0._!6:._‘ ;l'lrc. Sccrvl:ug‘y; -Capital '{\EIm'inislr:rim (' Dcvclnpﬁ’ncn( o

Division ((?A.t;l‘).l)) Vide ls'(l(jl thated 06.08.20) 2 lowe. “ealih Allowanee

10 24 pessoinal of l)ixccg-,q-;nl_g-'ch'cml al Special I-Idug un (IJGSE) und

the AGPR, Islmluabad_-sxnrlcd:pnying the snjdAAH‘on:nncc + -hesc personne)

with ellieu o 00y 2002, 1y to discriminative et of Seerelury

CALDD ihe cmployces ol DGSE started agitaling the matter with him who

-

© vide leiter dated 13.03.2013 allowey Health Allowanee 1o a1 the employces

of IG inslikmimls ol DGHEL and allied cducation centles, ele, in view.or

functions and (e services being rendered by them in prbvkling'l-lcnl(h_

.Sc,rviccs'tq the disabled ang speciad children wigg cﬂ'cc-t"ﬁ'om 01.(51.2012 '

and the AGPR accordingly started paying the said allowance 1o then, The

AGPR vide letter dated 08.08.2014 inl'un;wd, the Dircclbr ,Gcncml;' DGSE

that Finance Division had.no provided budget allocation lor the year 2014.

"Stopped by sub'xhitting,lhc'cqmpulcr changes through coircerned DDOs,
) Subscqucmly the Finance Division ;llloculcd"budgcl for the said Allowance * .

but the CA&DD parked the budget ang later on nliogalcd the s':img: la some

otlier organization, Being apricved o_l'alo'mmgc.or‘ the said Allov‘:vnncc vid .
- letter. dated  05.08.2014. the affecled employccs liled Wril l’clilio_l
- No.378472014, IRS82004 and 400772014 which were disposed of by the. -

Hen ble Istanyibag High Courn, I.-;l:mml;ud vide order datted 1 7.()‘_').'2._0151

XXX _ - ©OXXX o . XXX
4. In the light of (e above, the instant petition
alongwith. the. connecled petitions are converted into
- Fepresentations deemed (o e ending before thedearned

-JSA'ccrc(ary CADD;:;'Thc learned. Scerctary CADD “shall . .

"-;aﬂ'ord..‘an. opportuiity of hearing 0 an authorized -
represeatative af " the petitioacrs and, thercafier pass a .

"-Speiking order. If s expected that the Scerétury shall,
' inter alia, take inxo,c:onsi'dcrn(-iou: o i

_ : ' . i
a) the :l.’ﬁdgvu'il dated 26.3.2015 filed by the Scerctury
Fizance, during the Procccdings before this Court;
S, .;: A N
b) the fhey that in some cases the Health Allowarice,
was paid to (e employees by ihe AGIR pursuant
v 0 he approval given-hy thé CADD:- C
-'c) The seqaest minde by and opn behall off the,
Petitioners that in the circumsiances recovery of
the  Health . Allowance “would ciuse  immensc
. hasdship:; am C :

- . . : : t
d) The tact. that the petitioners are craployees of:

P lifferent  deparn, s and enditieg -under | the-
i (r""ir‘.\'\‘.:"-':!‘"*lﬂf ileren .Kpj wni | [¢ * H { .
NN AR I LA W ¥ o
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L 20 . LI tlus backdrop, (hc appcll'mls filed lhc mslam .\ppc'\ls

. L
. v. ” v’ , . ’ '.. " ‘ . ',.'
MR : - 6 . -y S(:‘.‘l W SI.I(IL)(..\IZ()IO, cte, with M.,

administrative umllol ul L:\Dl) and, (lu.rdm\., the -

“entitlement ur cligibility shall be tuken into
consideration in  the light of status  of  cich
. departiment or Llllll) separately.
5. - In order to meet “the ends of Jll\llLL. |l \vould be
“appropriate that. u.covcry of the Health Allowance afrcady
paid 19 the cinployces is rccovered afier a speaking order hus

L becn passed by. the learned Sceretary.- It is cxpected that the
Scerctary CADD shall pass a spcaking order prcfcrablv within -

- 90- ~days.”

C . - . NNX © NNX

" NSN,

The' Su.u.lm) (¢ /\.\DD .nllu puu s llu, ru.uu' uml allording the E

“apportugity of lu..uuu_, o thic .uuhmm.d lcprcscnlnuvcs ol - llu. '
" pelitioners (now ::ppcll;mls).on. 14,03.2016 passed the order dnu.d_
121.03.2016 and . declared the CA&DD's lciter dated 13.03.2016

allowmg Health z\llowanu, to the l)bbl unpluyuw unl.nvful .xg.-uu:.l .

the rules, vo:d ab nmllo and dirccted lhc AGI’R to lccovm lhc s.utl

Allowancc from their salarxcs in casy ms(allmcms.

thc followmg prayer: - 4
“It is, lhcrcfon., most respectfully prayed lhat the
‘appellant  being- entitled to Health Allowange being
“covered under catcgory of Health Personnel, 'the said
“order -dated” 21.03.2016 by respondent No.l  may
therelore, be set aiside and it be declared that the netion

‘and recovery thercof from the: salarics. of appcllams. is

malafide, illegal,. violative of principles of locus| -

. pocmlumm«., unfair, unjust,’ unrcasonable, arbxlnr)'
fancilul and capricious, and that arc cntitled (o receive

the same, . from the date it has: been wxlhdrawn and| -

sloppcd lrom payment.” I

3. ' 'lhc lc.mu.d ‘counscl . for the appclldnls a-'gucd tha

.appcllams bcmg l“cdcral govcrmm.nl Scrvants undcr Amclc 240
" Constitution of the Xslamxc Republic of Pak:slnn. 1973 nnd covered

cf respondent Mot in“withdrawing the ¢ said allowang’|

wllh

Scction 2 (b) of wal Scrvanls Act, 1973 ‘were entitied to all pay-a
allowances prescribed by F ulc.ml Gov;mm-.n( for its unployu..\ l-ilz' |

stated that - financial dxrccuvq containcd. in Ministry oI‘, Finance

No.2(13)R-2/2011 datcd 06.02.2012  was unambxguouls nnd g

supuhlcd admissibility of Health- Allowance to .1ll hcallh pc.rson-
.spnlc thy

cmplovmcm of Federal C u\'v.rmm.nl in BPS .Sdu..m. hul

nnhln..nlmn ol llw I'm.uu.\. l)w:smn. the 'lppdlanls were

VPTRERTED

=t WY1

|
i
; |

. . 4
i - e
i [

clcpnvud

- s

b

T el e g

3%
S
i
I
-,
1,
4
."
4
1

AT

v




o

. said bcncl"t: In 'sup'po-x or lm u.rsmn. the learncd counse] {or lhc

the appeliznis s p.—.... 3 ! x.u,u pasawise c.u.n:r.c:xz\ filed i e Haa ..\lu

the snmc s.l:um \'ulc .(mlu' d.llul 2l 03,7 016 M conu.ndcd uml the hcm.n u

. once gr nn(cd :md acted upoy h.ld created o vested right \vhu.h couhl not be - -

‘a pcrson \Vho held a post in .mv institute or organization dchvcridg Sérvicc.:"
~ in the hcalth sector and mcludcd in Sc.hcduh.-l It was further submitted tha(

‘AGPI\ on the -basis of" C/\DD Division’, s letter dated - .06.08. 2012 but

, subscqucntly that Division v.nl a reference to the Finanee vamon lo seck| i

with disabilitics: and, hc.ncu, -.mlld not be dcclurcd as healih pv..rqolmcl to|.

'\“ PR - made provl\xon:d mwmcm ‘o thc appc”ants. which *wns
,.\llb;c.qucnlly (llsconlinucd afier: »cnm.xunn ol” umllcnn.nt in rrdu' to
e

prevent the mnusc of" this allowance by non-catiticd personnel

4 SeStesy ;ut)c'vzmo. ole. willh M bs,

appc”nnls ul‘crrcd o the uulvmc.m.. or'FFs 5T dnl.cd 0:: 10.2015. 11.01. "‘016
18.05.2016 and 14. 12.2010 p.n.\cd in I\panl -No. 224(1{)CS/2."OI S, 867 In
7"(R)CSI"OI.». 170 10 ll:s7 118Y 1o l"Sl(l\)(,Sl?.Ol) & 331

~05(R)CS/2016 and prayed for the same relicf. The h.nrncd counsel

vchcnicmly nrgucd that the Fespondent-Finanee Division was hln\\'mt., lmt

-and cold in the same breath is. on the onc hand, it h.xd .ndmxuu.l the clxum ol'

lslamabad ngh Court, lslnmnhad while, on the: olhv.r lnud llu.y (Iu.lmul

\u(hdra\\'r. u1xlalcr.lll\'. in \'mlnuon of principle of n.mlr.nl Justice, The
Jdeamced counsel lor the appelliung l.mly argued that unpugucd orders- were
void ab- mmo. cor-xm-nnn-uuhcc and’ having ng s.mul(y of lmv ‘s ’
wuhdrnw.nl / Stoppage of \.rlmy .umnmlul ta puuu-lnm.nl wlm.h cowdd nol
be awarded without .ldnplmr the tue process o L. pravided umlcr Illc

(Ju\'unmuu .Sc.r\'.mls (LMt -.m.y and Un-.upluu.) l\ulu. 1973, . i S

& The Appeals were resisted By the rcspomh.nl:..ll wné stat

lhn( lhc said :\llownmc \\.m x.u( .udmnsnbh. (o the appcliants as thcy did n
“fall umlrr the 'Ic.uu'u'z of hnldn por tonm.l bucause healty personncl mc.lI

lhc Healiy Allownncc was :dlowcd pmvxsxon:lllv to, the nppc.“:ml by Uu.‘”* .

; L.
DESRPRCIN S Y- P

ils concurrcncc for admmsnblhl) of Health Allowance whic u.gxcucd the| =~ _ °
same on l4, 03 2013 oi-the ground ‘that thcy were involved in the’ proccss
of cducation, - (r'umng and ﬂ.hnhnhl.umn of dn.nhlu.l u.hxldrcn .uul pecsons

bccmnc ‘entitled for the suid .lllnw.mcc. The CADD on 13.03. 20!3 m its
Communication (o AGPR u‘ln\cu.d sanction of the I h.nllh Allmvnnce to

DGSC cmployccs \ulhou( curcprrcncc. of the I‘mancc Divisign .um thc

It was-

submittcd b\- |c<pondul' Nn 2 thut health nll,ow:mcc was granted vith the .
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The appouants-arc ncither dcpulauonls(s lrom any Provmce or olhcr'
- aulh‘orily, nor have bc;:ri cngagcd on conlnct or on work: chnrged bas:s.

K cw:l servantls. under seetion, 2 () ul llu. C‘Nll 5crv.mls Ac(. l)73 nnd nrc ‘
: dchvcring scrvices to ‘the disabled ch:ldrcn ! persons. The bcncﬂcmr cs In

' ,nppcllanls comprised of Academic nnd Admlms(nuvc Cadrcs. Accordmg

‘27 03. 2012 the appellants. are c.nmlcd 0 hcalth nllow.am.c. In puras-6 & 7+

? s o 5 . 565 (()A_S:IJ(-I()CS/?.VOIG. c‘lc. wilh M.l_’s. :
'd . .

-lpbm\"-ll of the l'mm Ministce, lhmugh Q :.umm.uy x.pucnhcally moved for
¢. Pakistan Institute of Mo..chc.ll
Rehabilitation Mcdicine,

thred 1 cderal Government Uospuuls i
Scicncees, B.G. Polyclinic and N.luon.ll lastitute of
e Dxrcclor.m. (u.mml of Spccm! Edu«..mnn & Socml Wellure, bcmg an ,
ctlucational bud)._ dwll with - the. process of cducalwn, lramxng and co
n.hnbthnon of d:s.lblc,d children and persons with dm'xblhm.s, which was :
carricd out by a mu.u--)rofcsslon'nl lc.un mcludmg leachers, pmfcssmnnh
doulor». adminis .u.nlur«.,. muu..u.n.al and supportive / ancillary stalf did o

alr wuhm lhc ambit of hecalih orgamz:mon and could not be dectared as

- *higalth p(.rsoxmcl' 1o get the said. allowance, “Tle respondent No.3 je.: L ~~__
_AGPR in its para\vxsc. comments subxmucd that the xdcnucnl .cascs titled Dr,. : '{
Farkh F.. Lodh:, ete.” vs Sccrc(ary Finance were' still pcndmg, before the ¢ . . S
Hon ble Suprcmc Court of Pakxsl:m : e " ' _ {: ;{

N -Wg hcarq the lcam(}d counscl for (he parties and perused the S f“
-record. o S, : o - i
6 ‘ ""_l‘h;-':p'c:.xllh .ullmv.mcx. qul.ll lo anc lnsxc pay ofnmnmg ml.lry : i‘
" was. granted 1o. the healy pc.rmnml in" the cemploymeni. of Federal :';‘;
.Government, in s bun.nu.. with effeet fram 01.01.2012. 1 was made ™ I'g
ddmissible to’ non-chmc-ll cadres. In eply-to a query raiscd by AGPR vide 5‘_".
letter * No. T™M/18- 64’C5UPIIU’5/20H -12/186, dited 12, 03 2012 lhc - L

" chulanons Wing of the Financc Divisioi vndc.. u.0. No.l‘.Z( 13)R~2/2012- 1 !
172 d_':'ucd 27.03.2012 tumnished’ dt.l' inition of the  health pcrsonm.l by sl.uuu, '

- that *health personnel® meant a Pcrsons who held a Post in any institute or :‘ 27
organization delivering scrvncg:s in the health “sector and included in 'l

Sc_hpdulc-l, but did not ,includc .person who was on deputation lo the
Federal Govcmmcn{ from any Provmcc or-other aulhonly and who was on

contract, or on work chargcd basns or who was paid from contmgcncxcs.

Thcy arc also not- being p'ud {rom conlmu.nclcs. On the contr. .uy, lhcy are

to_the dcfi inition fumlshcd by the l‘mancc Division vide their w. o. au.d'

undcr Facts ol‘ Parawisc commcms filed before lhc Hon'blc lslnmubad I ngh ‘
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.
et eas.

" once granlcd and nctcd upon crcalcd a vcstcd -right. whxch could ot be

. Servant could pot : be n.cnvc:cd ncvcn ir- lhc benelicial- order st
:".thc light of the Judgmcnt of Hon' ble Supreine Court of Pakistan rs.poru:d in"

‘ ,lcgaﬂ_\' sust:unnbh. and liable lo be set astdc..' L {' Lo - o j

e . - ) ‘ : - o :
Court, Islamabad on hch.ull' of Scerctary Fi inance Division in erl Petition

'. stamd, It gy hal .|llmvul i .lppn)h.llc. and reprobate,” Nu logical rcply has

- Trlbunal “This secms to be dxscrnnma(ory (rca(mcnt oﬂcndmg Articic 4 &

' amount’ wluch is agamsl the- prmclplc of locus pocmtcmxnc bccnusc the

- 7; ' We would lxkc. to makc an cmplns:s on thc Judgmcms of lhc
B Tnbunal in Appcals ho "24(R)CS/’0!5 and 381 to 405(R)CS/“016 da(cd :

-/
pg

' R 6 S65i0 sﬂm)c:szzou( cte. witlh . l‘s.

'I

Nn.4007.'2014 it was calcvoncnlly admluul lh.xl in April, 2014 an(ry ol
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“the llon'blc lslmlmb.nd llaL,h (.our Islamabad | and the lcdt.ral Scrvice

25 of the Consmuuon of Islamic’ chubhc of Pakxslan, 1973 1°urthz.r the
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wuhdrawn umhtcnlly, in vxol:mon ‘of natural Jusuu.. It.is an csmbhshcd
law that bencfits reccived hy a cnwl «:crvanl cw.n under c.rroncous urdu
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C . Muhammad AtthueurRehman . o l | R i
" S oete T _ (inC.A.811/2016) . . IR N

’ ...Respondents(s] V R o " i
For the Appella_nt( ) Mr. Sajid llyas Bhatti, DAG . R o ’1' T
{in all cases) : * .Syed Rifagat Hussain Shah, AOR - _ S F
: ' ' Ms. Saadia Kanwal, 8.0 Fin. . ‘ - ho
- Mr. Abid Hussain Channa, S.0°Fin. - 0
- Mr. Sajid Javed, ‘Asstt. Legal Fin. ]
Mr. Abdul Razzag, AAO I\IEG - {
Rawalpmdl ' , d
G For the Res_pondent(:';)' ‘In person ' f |
For the Reepondent(sf) -Mr Muhammad Ilyao LOdhl ASC L’ ?
aCA215/16) ) .Mal‘lk Itaat Hussain Awan, AbC % ‘
Amicus Curiae: = - Mr. Muhammad Makhdoom Ah - ;
B ~Khan, Sr. ASC+ : 3
' " 'Mr. Sikandar Bash.tr Mohmand ASC : :
" Date of Hearing ~ °  17.01.2018. |
, JUDGMENT o
, UMAR ATA BANDIAL J,— By 1eave of this Coult : fl o
grgLnted on 23 02.2016, 0142016 and 12,12, 2017 in the i
"several connected appeal before us, the appellant Federal | - 1
"Government challenges the _]udﬂments dehvered on common'
questlons of fact and law by the leamed Federal Service Tnbtmal ,
j
on 05 10. 2015 11. 01 2016 and 18. 07 2017 The Judgments ¢
1mpugned in the connected appeals declare ‘the respondenf'w
"A" ' employees of dlfferent msﬁtutlons functlomng under the -'::
‘ Dxrectorate General of Spec1al Educatlon (“DGSE”) to be entltled-. ' o L B ;
SR
to payment of Health Allowance granted by the Federal :
Government v1de its Off1ce Memoranda dated 04. 02 2012 and |
- 06. 2 2012. These Memoranda are 1ssued by the Fmance Dlvmon o S ,
o C R
(Regulatlons ng) Govemment of Paklsfan pursuant to -
! oo approval granted by the Pr1me Mmlster under the . Rules “of o
V},}}/ L "Busm.ess, : 197'3. It would be useful to reptoduce the two . . RE
RS 7 'mmm&mmwmm&zmﬁ VAT :
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2,
that the Health Allowance granted by the F ederal Government is .

. javallable to health personnel in the emplovment of the Federal_

=7~ 7 Health Allowance to e11g1b1e persons

- “Gclvernment of Pak:stan
- Finance Division
- (Regulations Wing) *

OFFICE MEMORANDUM

Subject: B GRANT OF ADHOC ALLOWANCE EQUAL TO
: . " ONE_BASIC PAY AT THE INITIAL.OF THE -

- SCALE TQ THE HEALTH PERSONNEL IN BPS
SCHEME

The undcrmg‘ned -is chrected to say . ‘that the
Ordinance No.VI of 2011 that sanctioned the Career Structure for

- Health Personnél Scheme (CSHP) has lapsed on 26.12. 2011.
Accordingly, CSHP is no longer in the field and all-health personnel -

memoranda conta;mng the terms and cond1ﬁons for the grant of

: F.'N0.2(13)R;-2/2011 . oo Islamabad the 04m Feb 2012[

heave consequently reverted to the BPS scheme. It order ‘to "~

CSHP while preserving their status as Civil Servants, it Has been

‘compensate health personnel for the loss of benefits cought under'.

"decided by the Federal Government to grant’adhoc allowance equal .
_ to one basic pay at the initial of the scale to the health personnel

_ in’_the_employment of Federal Government, in- BPS scheme, with

effect from.1st January, 2012. This w111' be in addition to theu'

. existing pay/ a.llowances in BPS Scheme

2 ' This Dl.wsxon s OM No.2{13)R- 2/2011 -698 dated 17th
November, 2011 may be treated as withdrawn' w. ef. 26.12.2011.

Sd/--
(M. Munir Sadxq)
Deputy Secretary (R-I)"

" “Government of Pakistan.
. Finance Division
(Regulatxons Wing)

OF FICE MEMORANDUM

F. No 2(13)R-2/2011-777 : Islamabad the 06“h February,ZOrQ '

Subject: GRANT OF ADHOC ALLOWANCE.EQUAL TO ONE.
"+ .. BASIC PAY OF RUNNING SALARY TO THE HEALTH

PERSONNEL IN BPS SCHEME

In continuation. of - Finance; ' Dx\rsxons OM

" No. F2(13}R-2/2011 dated 4.2:2012, it has been decided by the
" Federal Government fo grant benefit of one basic pay of runnmg L

salary as  Health Allowance to the health personnel in the
employment of Federal Government, in BPS scheme, with effect

contmuc

sd/-- -
(Manzoor Ali Khan) -
Sr. Jomt Sccretary (Regulat:ons)”

(emphdsis supplied}

Learned Deputy Attorney General has. contended :

*"from 1st January, 2012. This will be in ‘addition to their existing .
" allowances in BPS Scheme. Also grant of stipend amounting to
"Rs.50,000 per month to the postgraduate residents and Rs.24,000

per month for House: Officers respr’ctwcly wef _L.7.2011 will

s

/ S Government in the BPS scheme at three hosp1tals estabhshed in
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) Islamabad namely, Paklstan Institute of Med1ca1 Sc1ences.

(“PIMS”), Federal Government Polychmc (“FGP”) and Natlonal'.

Inst1tut10n of Rehablhtatron Med1c1nes (“NIRM”) ‘The employees

-at these hosp1tals do not have a careet structure in place’ after '
-the Career Structu1e for Health Personnel Scheme Ordmance '

201 1 (“Ordmance”) lapsed on 26;1.201 1. The Health Allowancet .
was accordlngly granted by the. Federa_l Government as.a form of |
' compensatlon It 1s clea_r from the ‘two rnemoranda dated L
04 2.2012, and 06 2 2012 reproduced above that the Health'
. Al‘owance is granted to “health personnel” However, ‘the.
composmon of the category of employees l.ha.t are ehglble for the' .
1 oenef t. has not been prov1ded therein. The respondents Who are
’ several hundred in number are unrepresented by eounsel In. -

view of the fact that a large number of employees are affecLed by:'

thc 1nstant controversy, the Court has sought a351stance from

. Mr Muhammad Makhdoom A11 Khan Sr ASC and Mr. Slkandar::.
Bashlr Mohmand ASC as armcus curiaé. 1n the matte1
Mr. S1kandar Bashir Mohmand, ‘ASC made able submisslons

before  the Court that highlighted important facts and .

docurnents' on - record which simplified the- _controyersy

app1 ec1ab1y

. 3_;‘ - It transp1res that an Ofﬁce Memorandum dated

| 27.03.2012 by the Fmance D1v131on (Regulat10ns Wing)- clanﬁes
' that the ‘term “health. personnel” used 1n the above mentlonedb"

-memoranda bears the meanmg glven to'that express1on m_
' Sectlon 2(b) of the O1d1nance ThlS def1n1t10n refers to the-‘

contents of ScheduleI to’ thc Ordmance Wthh spemﬁes the .

. service prov1ders who quahfy as health personnel A perusal of

" Schedule-I shows thatAﬁvev'categones of -service prov1ders are

sivedny

T ST TR A TNt A8 st e

D.QL’.‘.. Tt

T s e

e e ;
T e A CR TR T

LT e Y

T SIS

FIEIERE




I\

Fom

(7 N

Paramedics‘ and Support.-' The serVices' speCiﬁed' under. tlie. :

catefrones of Paramedlcs and Support mclude Teachers,

' Auo1ov1sual Operators, .Techmmans leranans etc

" institutions of - the Feder'tl Government at Islamabad is the

X

- classiﬁed'as health personrnel, namely: Doctors, lAlliedA,-,Nurses,

'4.‘ ' The- adrmrnstranve Mm1stry' r, the’ health

Mrnlstry of Cap1tal Adnnmstratmn and Development Dlwsxon."

. (“CADD”) is an admltted fact that v1de order dated
- 13 03 2013 the M1mstry of CADD gra.nted the Health Allowance
’ to the employees of the DGSE and its alhed specxal educatlon'

- centers/ 1nst1tutLons mcludmg Nanonal Trust for ‘the D1sabled

(“NTD”) and the Natlonal Counc1l for Rehab1htat10n of D1sabled '

Persons (“NCRDP”) ‘The ' respondents . were N thereby

' acknowledged as benef1c1ar1es of the said grant and were pald"' ‘

the Health AJlowance w1th effect from 01.1. 2012 untll o

27 10. 2014 When the Fmance D1v1s1on mformed the Accountant

‘ Gencral Palostan Revenue (“AGPR”) that only health personnel
y workmg in Federal Government hospltals and chmcs ‘were
‘ quallﬁed rece1ve the- Healtn : Allowance The AGPR

'correspondmgly 1nstructed the DGC‘:E to stop payment of ‘the

said allowance to: 1ts employees‘as no budgetalloca_non for “the -

said emolument had been made in the ﬁnanc1al year 2014- 15

5., - The dlsconnnuanon of their . Health Allowance was.

taken- to the Islamabad H1gh Court by SOme of tbe respondents :

Vlde order dated 17. 9 20 15 the learned H1gh Court referred the'

dlspute to the Secretary CADD for passmg a speakmg order'

the Health Allowance from the affected employees of DGSE and'

» 'thereon, , and till then restramed recovery of past payments of

' alhed centers The Sec1etary CADD heard the partles and by'
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e " order dated 21.3.2016 rejected.~ then .entitlement : of the/

o o ' respondents to recelve the sald allowance “The pnnc1pal ground

- of his dec1s1on is that employees of the DGoE were engaged in
"the process of educatton tra_mlng and rehab1htat10n of disabled - .

g'_chﬂdren and therefore did not fall within the amb1t of a health :

orgamzatmn The respondents successfully challenged the said »

order before the learned Federal Serwce Tr1bunal Wlnch has, -

inter alia, by the 1mpugned judgment dated 18 07 2017 declared»' .

"’that the respondents are enutled to- Lhe grant of Healtb
- Allowance. ' : | '
6. ': - Learned Deputy .,'Attorney deneral has contended '
" that 'after-théflapse of‘ the Ordinance'that had provided a career
| Astzucture for the doctors nurses and para.tned1<:s workmg 1n.
PIMS, FGP a.nd NIRM, the Health Allowance was granted by the B
Pedera.l Government as c0mpensat10n to the sald healthi_‘
Apersonnel He Was, however unable ',to. show any' o

contemporaneous d1rect10n 1ssued by the Ministry of CADD or :

2 aaraTTe Pz

-the Mlmstry of F‘ma.nce that restnctcd the grant of t_he Health
" Allowande to the clauned employees of the three hosp1tals
spemﬁed by . l'nm As already noted above, the deﬁmtwn of health -
. personnel prov1ded in the ernstry of F1nance Ofﬁce- A
Memorandum dated 27 3. 2012 is- w1de in- scope and thereforer
| unhelpful to his plea. : ', .' _ | o | |
7-. .' . We have exarmned n.he' deﬁnition' of § ‘%hea.lth o
' personnel’; adopted by said memor'andnm:dated 27 .3."2‘0 12 from '.

| Sect.ron 2(b) of the Ordmance whtch is to the followmg effect

o o : .. . - *b) “health personnel” means a person who ho]ds a post in any
. " institute or orgamzanon dehvermg services m the health

sector and included i in Schedule-l but does: not include: -

1) ‘8 person who 1s on deputation to the Federal .

i / . o © - Government’ frorn any Province or other authonity; - .

sZciato
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cheu ged basis or who is p.nd from contmgencu:s .

n) a. person who is employed on conhact or ori. work . g /

8 It is noted that the foregomg deﬁmnon of health

' personnel covers persons holdmg posts in any mst1tute or

‘ organlzatlon Who are delive nng services in the health secto1 that
 are 1ncluded in Schedulel to the Ordmance Learned Deputy,
l‘ Attorney General was’ unable to d1st1ngulsh the respondents,
who are employees of the DGSE and alhed mstltutwns /centers .
‘NCRDP and NTD from the paramedrc and support staff»
| pos1t10ns that quallfy as health personnel according- to N

ySchedule I to the Ordmance It is not. demed by the appella.nt,' ‘

that educatlon training and rehab1htat10n of dlsabled person,

are serV1ces prov1ded in the health sector These serv1ces fall o

within the terms of Schedulel to the Ordmance and therefore .

o .the prov1ders thereof quallfy as health personnel

“9. Accordmgly, not only do the respondents fall w1th1ni'

the category of persons who are, in terms of l‘mance D1V131on

| - Memoranda dated . 06 2. 2012 and 27 3.2012, ehgtble for grant of
| the Health Allowance but. their enutlement has in fact been |
' 'adm1tted by both the M1mstry of CADD and M1n1stry of Fi 1nance
In this respect the. aforementmned letter datcd 13. 3 2013 issued
| by the Mrmstry of CADD is. referred Also the affidavit of the
»_A.Secretary Finance, Government ‘of Pakistan filed in the
B lslamabad H1gh Court pursuant to that Court’s order dated'
: 20 3 2015 passed in, Wnt Pet1t10n No 4007 of 2014 spec1ﬁcally
B 1ecords that the proposal approved by the Prime Mmlster v1de '

Summary dated 25. 1 2012 did not restrict adrmsmbmty of the'

Health Allowance to the personnel of the three hosp1tals

v(id'éntlﬁed by thelleamed DAG) For that reason the Fmance ;
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‘ D1v1s1on Memoranda dated 04. 2. 2012 and 6 2. 2012 made the
g allowance avaJlable to all health personnel employed by the'

' Federal Government in the BPS Scheme

10. - . _As'a result the sald alloWance was pa.td to the

health personnel of the DGSE -and 1ts alhed 1nstxtut10ns until
- 27. 10 2014 when the Fmance D1v131on 1nstructed the AGPR to
lz"conﬁne the grant of the allowance to employees of Federal :
.. 'Gove1nment hosp1tals and clinics. Th1s mstruchon represents .

merelv a change of opxmon whrch 1s not occas1oned by anl

amendment in the terms of el1g1b111ty for ‘the Health Allowance

Therefore as ‘the Memoranda dated 04 2 2012 06 2. 2012 and
27 3. 20 12 1ssued by the Fmance D1v151on Governrnent of :

: Pakis'tan stJll hold ‘the ﬁeld in 't_helr orlgl‘nal terms tllere is no- ‘

| mcrrt in the obJectlon by . the learned DAG to the entrtlement of .
:_' the respondents to clalm and recerve the Health Allowance |
5 ll. ) ~ Asa secondary and also tenuous argument learned""

i Deputy Attorney General contended that the I—Iealth Allowance is
. glanted under executlve fiat . w1thout any statutory baclﬂng g

_ therefore the same can be Wlthdrawn by the Federal Government o

~at any t1me That is clearly a ﬂawed oontenuon It is adnntted -
that grant of: the Health AlloWance and the terms of ehgrblhty to -
: receive the same were determmed by the competent authonty, L
' Mmlstry of F1nance in accordance w1th Rules of Bus1ness of the
g Federal Government The. or1g1nal terrns of the sald lawful grant
| st111 hold the ﬁeld These were’ acted upon and payment of the o
| Health Allowance to the respondents has conferred a vested ‘
' nght upon. them In such cucumstances, the executlve is barred -
- by the rule of locus poenztentzae from un1laterally rescmdmg and

vretrrevmg the beneﬁt avarled by 1ts rec1p1ents Reference is. made .

T e T s S I i) A B

sy

TPy

e ey,

Rrasinpamnse e e

2z et

SRR AT

Fakn

FEN S TS




- to, Paklstan through the Secretary, I\’Ilnlstli of Fmance vs.

‘Muhammad Hlmavatull.s.h Farukh1 (PLD 1969 SC 407) and

,and NTD to recel.Ve the Health Allowance is .afﬁrmed.

23

The. Engmeel—m Ch1ef Branch vs. Jalaluddm (PLD 1992 SC_ '

. 207-) Therefore w1thout a change of the terms of ehglblhty for
 the Health A110wance even. the plospecmve exclusmn of the.'

- rL3pondents from rece1pt of the benefit shall eonstﬂ:ute arb1trary

. and urﬂawful action.

12. 'In t‘he ci'rc'umsta.nces,' we do not find.a_ny error or

defect in the 1mpugned Judgments of the learned Federal Serv1ce. -

Trlbuna.l dated OS 10. 2015 11.1. 2016 - and 18. 7'2017- ,

"‘Consequently, these appeals are d1sm1ssed and the ent1tlement,

of employees of the DGSE alhed mst1tut1ons/centers NCRDP _

) Sd / a lllidﬁ' ;Saqib Nisal 27 A ] |

. Sd/ - Urna Atd Bandzal g
Sd/ - I]az ul Ah.san, J '

t apprOVed for reporting.
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g A " GOVERNMENT OF KHYBER PAKHTUNKHWA
T ESTABLISHMENT AND ADMN: DEPARTMENT
TS , " { CABINET WING )
o 710 . 0.S0C(E&AD)S-24/2019

o e Dated Peshawar the 28t October , 2019 %
The Secretary to Govt. of Khyber Pakhtunkhwa 2 8 "
Zakat, Ushr, Social Welfare, Special Education & Women © demkad’,
Lepartment. f

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CAEWET:
DATED 22.10.2019. e

Dear Sir! : . .

. | am directed to forward herewith the following decision of the

meeting of Provincial Cabinet held on 22.10.2019 under the chairmanship of

Chief Minister, Khyber Pakhtunkhwa for implementauon. :

{ AGENDA [TEM NO. 16 | . . —1 .
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL| -
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER|

. PAKHTUNKHWA ) "
[Decisicn of the Cabinet:

!

J——

- . The Cabinet approved Heaith Allowance to the devolved empioyeeé of
| Special Educatian insfitutions at the rate of one running basic pay.

: implementing Departma}wt: Zakat, Ushr, Social Welfare, Special Education & 11‘
e - Women Empowerment P
4 { am to request that an implementation report of the Cabinet

decision as required under Rule 25 (2) of the Khyber Pakhtunkhwa Government .
Rules of Business, 1985 may kindly be furnished on top priority basis lo the
Cubinet Section, Administration Department. : )

v ' Your e\dfh’funy,

g ' ( MAD)

 SECTION OFFICER (CABINET)

ENDST.NO; & DATE EVEN.
Copy to:- v _
.S to Secretary Administration Deparument,
. PA to Additional Secretary {Cabinet) Administration Department.
PA to Deputy Secretary (Cahinet) Administration

1
2.
3
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BETTER COPY OF THE PAGE NO:23

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil
Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of -
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. The above said allowance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber'Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment

Deptt.

Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa
" PA to Additional Secretary (Regulations) Finance Department

10.Master File '

PwnNe

© 0N W

Section Officer
Finance Department (SR-l)

o



Before the Secretary Special Education Social Welfare & Women Empowerment )

Department Khyber Pakhtunkhwa Peshawar @

. Subject- THROUH PROPER CHANNEL APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted,

That | am serving under your kind control in the Special Education Institution and Teaching
Providing special education/Training to Special Children. It is pertinent mention that after
Eighteenth constitutional amendment the employees of Directorate General Special -
Education, of the Federal Govt Department, have been Transferred/Devolved to :the -
Prdvincial Govt. Sbecial Education and Such Devolved Employees though serving under the
Same Department of the Govt, Khyber Pakhtunkhwa, are allowed/Granted Health Allow
Equal to ofhe running Basic Pay w,e.f, 01-01-2012 Which has also been endorsed by the
Honorable Federal Service Tribunal as well as the Honorable Su;:reme Court Vide its
Judgments in Civil appeal No 811/2016,also approved by the Provincial Cabinet on 22-10-019
And also implemented. Since the emplo;lees Devolved Institutions and | am performing the
Same d.uties in the same Institutions, Same Department, having same Job describtion and
Cause, being teaching/providing special Education/Training to Special children, therefore |
: Could not be treated discriminately more particularly witH reSpect to my colleagues and that
Too under the same administrative control.it is worth to rﬁention that the employees of
Devqlved institutions have been allowed Health Allowance since 01-01-2012.and even after
the payment of arrears the §am_é has been merged in their Basic Pays.
It is therefore requested that | may kindly be allowed/granted Health allowance Equivaler™
To one Running Basic Pay w,e,f, 01-01-2012 on the analogy of the employees of Special Edu:

E R e

Institutions of Khyber PakhtunKhwa with all back benefits.

Dated_25 —2-20V2 - | ‘
| ( J Ghadom Khan Me&g,;;d @04% 25 /@
< éwv(: l%{)WZ)ZJL e Blie/ Csabs
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