© 16.08.2022

Learned counsel for the appellant present Mr. Kabrrullah‘
Khattak Addrtlonal Advocate General for the respondents_

present

Reply/comments on behalf of respondents not submitted.

- Learned Additional Advocate General seeks time- to contact the
vrespondents for submlssron of reply/comments AdJourned To

'-'come up for reply/comments as weIl as prehmlnary hearing on

13_.10.2.022, before S.B.

(Mian Muhamn‘iad)
~ Member (E).
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' Iorm A
FORM OT ORDER SHEET
Court of_
Case No.- : " S /02/3 /2022
! S.No. ; Date of order . . v Order or other proceedmgs;\h‘{h s_xlg-n“a—a;re—ofjudge T
|~ | proceedings .
, - | e - -
: | 24/06/2022 The appea preseeted.tp.day by Mr 'Fa.zal Sheh Mohmad Advocate
: - may ‘be entered in the Institution Register and put up to the Worthy
; Chairman for proper order please. B
* REGISTRAR
. é 7 20 | This case is entrusted to Single Bench at Peshawar for prehmmary
’ . hearmg to be put there on Gé,?*‘fr EL” .Notices be issued to aopellant
: and his counsel forthe date fixed. ] o Cl‘o ' '
; - CIIAIRMAN
06" July, 2022 | ~ Counsel for the appellant present.

Let pre-admission be issued to the respondents. To

“come’ up. for reply/prehmmary hearmg on 16. 08 2022.
before the S. B '

(Kalim Arshad Khan)
~ Chairman -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

" Service Appeal No [03% /2022

VENUS RAfi( ceceereerersssanmmmesssssnnnmemmsenneemssmnnsnsanssnnns Appellant
VERSUS
€101V JR= 1176 [0 11 1= Respondents
INDEX

S.No | Description of Documents Annexure | Pages

1. Service appeal with Affidavit 1-3

2. | Copies of Judgments, Cabinet decision & | A, B, C & | 4-29

Notification D

3. Copy of departmental appeal E 30

31

4, Vakalat Nama _ .

i

Dated:-20-06-2022 Appeilant

Through g 2

Fazal Shah Mohmand

Advocate,

Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841

Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

Advocate -
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Cilou 6)’ & oi‘hers ........,.................‘.‘.....,.....‘.,........Respondent[s]

I M @M , do hereby appcmt and constituite,

" Fazal Shah Moh 1and Advocate Supreme Court &, To act, appear

and plead in the abovementiored matter and to withdraw or compromise the
said matter or submit t¢ arbitration any differences or dispute that shail arise
touchmg or in any manver relating to the said matter and to receive money and
grant “receipts therefore and to.do all other acts and. things which may be

necessary to be done for the progress and the course of the. prosecution of the
said matter.

1. ~ To draft and sugn files at necessary pleadings, applications, objectuons
affidavits or other decuments as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

2. To employ anyiother Legal Practitioner, authorizing him to exercise the
- power as conferred on the undersigned Advocate, wherever he may
think fit to do so.

AND | hereby agree to ratify whatever the Advocate or his substitute shall do
in the above matter. }|also hereby agree not to hold the -Advocate or his
substitute respdnsible far the result of the said matter in consequence of his
absence from the Court|\when the said matter is called up for hearing. | further
hereby agree that in the  event for the whole or any part of the fee to be paid to

the Advocate remaining unpaid, he shall be entitled to withdraw from the aBove
" ratter. Recewed by me on

'ACCEPTED BY: , i

D s
FAzAL SHAH MOHMALD
ADVOCATE,
SUPREME Coum OF Pmsmm

WEEICE: - ‘ Der Bazar Pesha
MGB“HMtBs ! : ~
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BEFORE THE KHYBER PAKHTUNKH\WA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No___[O3% /2022

Venus Rafig, Sweeper (BPS-04), Govt. Girls Institute for Children

with Hearing and Speech Impairments Yakatoot, Peshawg‘.ﬂm pesgiukhwe
........................ AppeHant Tribuns

LB
VERSUS o b2
' muwﬂ?*/”(;t’(’;"—-

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar. |

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974. AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

On acceptance of this appeal, respondents may kindly be
ledte-@8Y directed to grant/allow the appellant Health Allowance at the
7_ ’rate of one running basic pay w.e.f 01-01-2012 with all back

2\ 52 benefits,

Respectfully Submitted:-

1. That the appellant was appointed as Sweeper (BPS-01) on
01-10-1993 and was later promoted as Sweeper (BPS-04) on
01-07-2015 and is serving in the Special Education Institution
and teaching/providing special education/training to special
children and since appointment she has performed her duties
with honesty and full devotion with spotless service career.



' 2. That after eighteenth Constitutional amendment, the
employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

3. That the appellant being similarly placed, approached
respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so

far despite the lapse of the statutory period of ninety days.
(Copy of departmental appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting
the appellant, Health Allowance equal to one running basic
pay w.e.f 01-01-2012, is against the law, facts and principles
of justice on grounds inter-alia as follows:-

GROUND S:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been decided by various foras, the appellant
such is also entitled to the same treatment.



D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and she is subjected to monetary loss
illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
Dated:-20-06-2022 Appeliant
Through '
Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan
LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable
Tribunal.

ADVOCATE

AFFIDAVIT

I, Venus Rafiq, Sweeper (BPS-04), Govt. Girls Institute for Children
with Hearing and Speech Impairments Yakatoot, Peshawar, do
hereby solemnly affirm and declare on oath that the contents of
this Appeal are true and correct to the best of my knowledge and
belief and nothing has been concealed from this honorable
Tribunal. IR
. DEPONENT
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Scer ctary, C mn( 1] Administs: ation & Dc_w.lopuu.ut Division,
Sccxcl.u Yy l'm.mcc Dwmou and ACPR lsl.uu.xb.nd

Datc of!nshlul:on 04.04.2016, clc. .
Dalc of hearing : 17.07.2017
Datc ofJud}_.,mcnt :18.07.2017

. _ ' |
SRR . . ‘Beforc: _ Sycd R.lﬂquc Ilunam Slmh, and- ' ‘
v o e Sycd Mulkammad H’umd Mcmbcrs.
. Present: Mr. Muhamm.xd Anw.nr Mu(,hnl Advocnlc for lhc ' o
\ ‘appellants. .o

"Syed® Zil-c-Husnain Knum. Assistant ~ Auorney
Genceral for the respondents with M/s Arshad Anjum, ..
Assistant Director, CA & DD, Naveed Akhlcr Section | |

* . Officér; Finance Division, Azhar Nadeem Avnn,: :
Assistant Accounts” Qfficer and - Muh.ummad Ja bm‘. !
Senior Auditor, AGl’l\ as DR, R ST

~

IUD(‘M!‘NI

- ‘ s o

‘.:‘ " SYED RAI"IOUX' HUS‘SAIN SHAH MI‘MBI- R:- Wuh llus;Jlulelcul,:?;! : .

~we shall decide the above llllcd appcnls The f.xcls uvmg risc to lhc pr «.nlj' ; f i;

_ appcals are thal the Prime Mmlslcr of Pnl\xsmn appnovcd puymcnl ‘of Health IE A ,

' Allowancc to the msuluuons provxdmg Health Scrvxccs in lhc year 2012° 0 :

Y ~and the I'm:mcc Division' issucd nonﬂcauon No. 2(13)R-2/20l 1-777 mch'
) ¢ - 06.02. 2012 for grant of Healih Allownncc cqual to onc.bastc pay 40!'_:“."” : }
runmng salary to the hcallh pcrsonncl in lhc cmploymcnl of I‘c ral ;‘1'

o Government in BPS Schcmc. w.e :.[L 01.01 20!2 in addition lo lhc CXis ﬂ
‘pay and 1llow.mcu. in BI’S schunu. Health allowance had been p:ud I Q

’ comcmponru,s of the- nppcllams in othér Govcxnmcnl K Iospual.s mclu 5
PXMS Federal, Govl. Paly clmu., CDA, ICT, P.uluxl.m R.ulw.tyx .md F u . ;;
Govcmmcnl Scrv:cu Hospnml lﬁl.mmlm(l cle. but it was d sconlmuu ) ‘% i

' L the pu.scm appcll.mls vide impugned orders dmcd 08 08 2014 2( 03.¢0=,l' ) i
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I s6s 0 STIAOCSI2016, erc, winh pa gy G

‘:‘md ,25.()3..‘_"0!(-_., The. Scerctary, .C-‘I'pl‘l.fll. 'AZInlini:»‘(r:""n e Dcvclnpmcnl T
Division (LTA.QDD) vide lcllgn daied 06.08.20)2 allowwe. el Allowanee

10 24 personn ol Dixi.'c(.nr;llc Geneeal or .'s'.pcc‘i::l Hudud “on (bGsE) und
the AGPR, lslé:inabad suarted paying (he sajd Allowance hese personne)

With ¢lfea T 010 a5 Due 1 diseriminative uclic of Secretury

vide leiter dited 13.03.201% alowed § leann Alluw:mcc- o all the cmployces

of 16 instigtions of DGHE and allied ceduciition cun(i-cs, cle. in view.of
functions and the scrvicey IScing rendered by them in prdvidx’ng'l-lcal(h_
-Scn’iécs'tO'lllc disabled ang special children with efleet from 01.0!.2012

and the AGPR accordingly started paying the said Wllowance 1o them, The

AGPR wvide letter datey 08.08.2014 j_nl'unﬁ(:d_ the Dircctor .GCH(_.‘J'-'IL' DGsEE

that Finance Division had.jyo provided lmd;_:;:( allocation ror (e year 2014«

2015 for e said Allowuucc;. henee, e payment of saig Allowanee be
1ccrned VDDOs. .

stopped by submitting the compuler clanges through cor
Subscqucmly the Finance Division allocated '_bl_ld,'_;c( for the sajd Allowance * .

but the CA&DD parked the budget and later on nlio_catcd the s':imc; to soiu'c

oiher Organization, Being apgricved ql's(dpp:lgc of the suid /\llm}v:mcc vide .

No.3,78412014. 3353/’201-_! and 40077201 4 .whi.c.:l‘l_\vcr;: disposed o by th
Ho_n'h.lc Islamabad High Cour, Islamabad vide arder datgd l7.()‘).2'015 i

letter dated  05.08.20 4 the “affected cmployees fijeg. Wil l’c(iliOf

the following 'manncr: - i

XNX 4 ST - - ‘ XXX

g, In ithe lisht of (he above, the instan; petition
alongwith the: connecled .pelitions are converted into
rcprcscnlatmns'dqcmcd to be peading before the learned

- Seeretary CADD. The learned Scerctary CADD ‘shall
nﬂ'ord_‘au opportunity of hearing o "ag authorized -
representative of e petitioncrs and, thercafler pass a
Speiking order, |y is expeeted that the Scerctary shall,
inter alia, take ingo consideration: i

W the affidvit dated 36,3.201 5 filed by the Secreqry

Finange, during the p_t:occcdings before this Court; !
b)) the et at in sonje cases the Health Allo, vance,
' Was paid g0 the cmpioyecs by ihe AGI'R pussuang
o e diie approval given by g CADD; . C
€) The request minle by and gn behalr ng the,
Pelitioners that in the Circumistances recovery of
the  Health Allowance “would  cause immense

.. hazdship: and -

d) ‘Thc fact. that (hl: petitioners are craployces of:

LAY OV TY different -departments and  epdifieg uader | ihe-
SR REN ! ) A e
RN AR RV : :

N
\, D

- CAKRDD the employce: ol DGSE started agitating the matter ity him ivho .
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.o _,'é 73 568 m.'i'l.'l(l()(.‘.\'/?_ulb,c'lc.with.l':i.

] administrative c.uu(ml i CAND and, llu..rglm\.. Ilw

entitlement  or  cligibility shall “be’ taken into
consideration  in thie light "ol status  al’ coch
department or eatity ﬁgp-\rah.l)'

L, "5 - ln order to nicet “the enils of _|u«.uu., it would be
. "appropriate that. recovery of the Health Allowance alrcady
paid 16 the cmployces is recovered after.a speaking order hus
been passed by the Jearned Sc.crclary It is cxpected that the

N _Scwchr\ CADD shall pass a spcaking order prcl'cmblv within .
- 90- d'\)w v ,
NSX .. . Naw NAN .

The Secrctry CAKLL alier j)cru:ain_ng‘lhc record and allording the

" petitioners (now appellants) o, 14.03.2016 passed the order dated
,21 03.2016 and . declarcd the. CA&DD'S leiter dated 13.03.2016

allowmg llc.xllh Allmv.mu. 1o the l)(.;bL «..mpluyc.c.,., unl.:wl‘ul, .q,.un..l
the rules, vond ab initio .md directed the: AGPR o u:covcx llu. smd

Allowance from their salarics i m casy msmllmcms.

thc followxng prayer: - y

: ) “It is, lhcrcfon., most respeetfully praycd thnl the
appellant being entitled to Hecalth Allowance being
) covercd under category of Hcalth Personncl, the said

‘order dated? 21,03.2016 by respondent No.l . may |

therefore, be sct aside fnd it be declired that the action

and recovery thereof from the -salarics of appcll.mls, is

malafide, xllcg.xl viglative of principles of locus|

. pocnilentiac, unfair, muusl unrcasonable, nrbunry
fancilul and. capricious. and that are entitled {o reccive
the same, . from the date it -has been wxlhdmwn and

sloppud lrom payment™ . S

el respondent No.J in withdrawing the said ..llm ‘o’

3. - Thc lc.xrm.d ‘counscl lor the .xppcllanls n:guc.d tl1'4

‘apportugily af hearing W the authorized representatives ol “the |

t20 .. lithis backdrop, lhc nppclhms (‘xlcd lhc instant .q)pcals wilh

..

the
_appcllams bcmg Federal govcrmm.m Scrvants undcr Amclc ”40 of -
" Constitution of the- Islamxc Republic of Paklslan, 1973 and covered lndcr»v' 7

Scction 2 (B) of Cwnl Scrvanls Act, 1973 \vcrc entitled - to all pay-a

allowanccs prc.ss.rlb;d by F c..dc.ml Guvunmull for its unpluyuuh. Fhr

stated that ﬁu.mCuI dlrccuvq comnmcd in meslry oq l‘m.mm.

- No 2(13)R-2/2011 datcd 06.02. 20!" ‘was unambxguous nnd q '

stipulated admissibility of Lealth- Allow.uu.c. lo .1ll hcalth pcr\on

cmplovmcnl ol Federal Guvumm.nl in 3PS bq..lu,..u. but !d..:spuc the :

' nuulu..umn of the Finance Dn\-usmn. the-appellants \VLlL‘IClel Wt.d
: o :
,1 m.—!\\-;,-. -f‘; : o ‘
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" a pcrson \vho held a pos( in .mv institutc or organization dchvcrmg servic
" inthe health sector and mcludcd in Schcduh.-l It was further submitted tha{ -

_ subscqucnuy that Division s‘unl a rcfcrcncc lo the rm.uu.c vamon lo scck|

with disabilitics and, hc.ncu, -.nuld not be dccl.:rcd ax health pu-ﬁonncl to |,

AGPR made provv:mnnl ;\.wmm. o thc appcllams, which was

_subscqucu(ly dm:ominucd aler: \rcrmc.umn ol” umllcnn.m in rdu' o

#l" S 1087 l(l{)('VZl)l(l. us. vnh M Ps, \

. said benefits, In support or lm \usmu. the lc:xmcd counse| lor lhcv
appc”:lnls referred 2 the dlegments of FST dated 05.10.2015. 11,01, olu, o
18.05.2016 ana 14.12.2010 p.ls\cd in Appnl No.224(R)CS/""DlS 867 o .
b7"(R)CSI"Oh 176 10 1187, sy 1o 1251(R)Cs/2015 & 381 10

40‘(1()CSI7016 :md prayed for the same relief,” The lmrncd counsel
vdmncnlly argued that the Fespondent-Fipaney Dn'mon wa 13 blowml, hot -
-and cold in the same breatly s, on the one hand, it had .xduuuu.l the clmm of

the appeliznis in pava 8 o l.q-.n pPATIWiIse coinents filed TS Han® ble

Islamabay Migh Coun, lslnmnl)nd while, on the othr Iang, llu.y du.llm,d
. .the same claim vide order dated 2! 03.2016. 1 contengled dhe bcm.l'u :

. once yranted and acted upoy h.l(l created o vested Fight which could not be -

withdrawn umln(cr.lll\' in \mlnlmn of j pnncnplc of natural iustice, The

dcamed counsel for the .-mu“.ml l.mly argucd that nmpugnul urclc.rs were

\-oxd nb‘miuo. coram- nnn-.uuhcc Al having no \.uu.my of lmv as

\nlhdrmv.:l / \(upp.q,c. af \.llm)' MROUMED 10 punistinen which could nol

be anwarded without .ldnplmr the duc Process of Lawe. pmvulul undcr llll.. .

(m\'urmm.m Sedvants (13 Hn.-- m.y and Dj; .upluu.) Rules, 1973.. - ! :

4. 0 - . The nppc'lls were rcw;lcd by the rcspondulﬁ ll ,was s(a(c

'y

lhm lhc said nllowamc \\.u. x.ut .ldmmsnblu o the appellants’ as lhcy dld ng

“fal undrr the -lc.uu'un o!'hnhh por mnm.l occausc health pcrwnncl mei t

the Healt Aﬂownncc was a“owcd pmvxsxonn“v to. the appellants by the ' "
.AGPI\ on the basis of" C/\DD Division's lt.llcr dated 106.08. 20]2 bug

its concurrcncc for adnxxssibjli.(}j of Health Allowance wliich rc"grcuc& the|
Saimc on 14,03.2013 on_-lhc groqnd that they were involved in the proccﬁs

of cducation, training and r(..h'lhlhl.llmn of disabled children and persons

bcmmc mmlt.d for e said .nllmv.mcc. The CADD on 13.03. 20!3 m its
commumc.mou to AGPR wmcwd sanctlion of the K h.ahh Auow.mcc o

DGSE cmployccs \ulhnut curcprrcncu ef the I‘mnncc Dmsn.u anc‘ thc

prevent the nmusc of this allowance by non-cnuucd persoancli It was:

subnmlcd b\' |C:~p0|1d¢ﬂ Nn 2 llml health .lllm\':mcc Was granted

J
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:lpprm";x_l of the Mime Minisier, through u summary, specifically moy'cd, for.
three Federa) Government _I-io.spiguls i.c. Pakistan Institute of Moedicul
- Sciences, F.G. Polyelinic and National lastitute of Rehabilitation Medicine,
JThe Djrccio}axlc (icncrjxl of Special Educa(ic;p & Sociul \Yclﬂnf'c, Iscix?; an
educational body. dealt with. (e. process: of cc{ugrliop,_-lraining and .

"mlimbilimtion' of dis:xi;lcd .clﬁldrén and persons wiih (li.—sh,bililics; which was
carricd out by a mu.‘(i-érol’cssidhnl xc:mf ixicluding teachers, prol‘cssionnls._

doc‘lors. admiui:;lr.'ulum,. ministerial supportive / ancillury staft did nat

© fall wilhin the ambit of healt); organization and could not be declared as '

i

- ‘healh pcrs\bnngél' ‘“,' get the .-;n.id‘:ﬂlu\v.'llucc. The respondent No.3 e, o ;._-

"AGPR in jts p?ra\visc'comnzcnls 'submillcd that the idcmical.,_cascs,lillcd Dr, ;
_Fafkhv'F.lL'odhi, e vs Sccrct:;ry Finance were still‘-pcm_liu_g before the _ %
Hon'ble Supreme Court of Pakistan, ‘ o ' ff r
S5 o Wc hcdrq th:c Icaméd counécl for the partiqs and perused thc ;€ 1
rcéord, - E ' ‘ : - ’“"’
6. T "fl‘lxlé-\lxc::lﬁy allowance i:q_u:nl.m onc bnsfd pay of x'unnix;é sajary :}[' r;"}
h Was . pranted '(q the ?hcnl(h ]Jcr:sm_n'wl‘ ih the umph)yménl“ of' edernl :Eﬁ:
.Govcmnncht{ in H!‘h’l.s.‘chcmc.' with _él’l'ccl from 01.01.2012, 1 was. made oy ;‘ ;;
ddmissible io;non-clizlidnl Cadres, In rc,‘alyf(ov i query r:u'scd. by AGP;R v:dc 1. ;1
letter No_.-'I.‘M/l8-64.’CSI_—IP/1—U’_S/201 1-12/186, datcy 12.03.2012, (¢ - N
chulalib.ns \_\;ing ol the 'f’inancc Division vide U.O, ‘NO.F.Z(I3)1(-2/2012-:-;' oy .
172 d':'ucd 27.03.20]2 lumished 'dcllinilion of ihc healthy personncl by %l:\lilig ' L ' ‘
- that *healty personnel* incant a- pci_son; \vho_ held a Post in any instjtute '§_r ._ ,‘ :
" organization delivering scrvices ‘i:n- the health “secror ‘and - included ‘in l
Sch,cdulc-l_, but did not _incluch p,crson who was op deputation ldilﬂ'c
Federa) Govéh:mcn{' from any Prqv’i‘ncc or-other :‘mlhdrity. and whg was on
contract, or on work cllmrgcd'b'nsi‘s;.or who was paid from ',conu'ngcx;cicsi
" The épﬁc»llants- are ncither d'cput:l.iiionisls ii:qni any Proyinée ' 6_r _:ixhg:'x_' ‘

- authority nor have been cngaged cj}t éon(’mct‘or oh.'work'.éharged b:nsjs.'
Thcy are also not being Paid l'romicénliﬁgcncics. On the contrary, 'lhc;' m‘c‘ o
" Givil servans under sectiui. 2 (b) ()1{:1116 Civil Servants Act, 1973 and ure "
: dclivcrlng.sqwiccs to’the disable children / persons, The bcnct_ichr‘és /i
' _xippcl.-lant's comprised of Academic n_iul A&l)!inxislrn(ivc Cadres. According.'f»'

~ to the dcﬁnition"furﬁishcd- by. lfu; Fﬁnﬁncc Division vide ticir u.o, datc,d;':.
'27.03.2012 the appellants. are entitled 10 health allowance, In puras-6 & 7v
under Facls of parawisc comments ﬁlg’:d before ufxc. Hon'ble Isvlanlubnd'l-ﬁ'gh k

Ctrisupng | '\
>y S
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J e ma,.

o lcg'lllv su<lmnnblc. and liable'to be scl .mdc. oy g _ S

4 . \
-.; n G'-S ls‘
4 6 565y mm)csnm( cte. wilh M l's

. 'I .
Cn’ur(i. Islamabad on behalr of Su.rc.(nry Finanee D:v:swn in Wnl l’clxllod
N'o.4007.'2014 it was calcv'uncnlh ndnnllul that in April, 2014 Mmmry of
C-\DD agnin submitted NIS / l]Os cmummng a provision ol Rs 100 unllmn

as HPA ‘for DGSE for fi mancial yc..u 2014 15 lmm.vu' DEA refused 1o -

cndong the NIS !/ BOs ang fuau.ﬂnll)' deducted an amount of Rs.92,542

million of" HPA, lcavm" Rs.7.458 million for thc petitioners (now

appcllam..) i.e. 24 cmplo) ces who bclongcd to mcdlcal prorcssxon and came .

under the cmcna of. cnmlcmcm of. HPA as. pu' DEA (L.AUD)
undcrslandmg D0, letter dated  09.05, 2014 was issucd by FA's

n was duty of AGPR lo take acuon on lhc said lcl(cr nnd decide

cnmlcmcnl It was praycd that lhc petition wiis _an .ldmlmslr.luw. Issuc wuh e
CADD & DG, therefore, llu. Fi m.mu. Division b ‘excluded fmm the h-u '

-of respondents, Now' the t- :mc«. Dwmnn h.u. come up \vuh .dillecent

 Sting, Aty . .|llmvul tss .|ppmb.uc and reprobage.” Nu logical. n.ply has

_ Orgamzanon lo AGPR for sloppagc of HPA 1o non-cnmlcd cmployccs and -

been submuu.d by’ lln ru,)ond\.nh for d~,pnvmb the dppt.ll.'mlb of lhc:r-

lcpmmah. nghts. A large number uf -employcecy of the I ulu.ll Govunmcnl

cumlnrl)' placcd. arc gcl(mg the said .ulv.mlnl,c. Why, lhcn lhe .\ppc.ﬂnu(s,

be deprived, js not clear from. what has been wrilten in the commuus before
(hc Hon'ble Islamabayg llq_,h (.om( l:.lmu.xbad and e lcdt.ral Scrvxcc
Tnbunal “This sceims to be dlscnmmntory treatment 'Qﬂbnding' Article 4 &
25 of the Constitution ot‘ Islamic chn bhc of Pakis(an," 1973. l~unhu‘ the
appcllants have bccn dH‘CLICd by rcspondent No.l to refungd the paid
nmounl which is agamst the principlc of locus pocmlcmmc because the
Hon' blc Suprcmc Court or Paklsmn has consnslcnlly held that e bcm.ﬂl
once granted and acted upon crcalcd a vested right. whxch could hot bc

(<
, ;'w.uhdrmvn umhtcrally. n \'lol:xuon oF n:uural Jusllu- b is an cslnbhshcd

laws thay beaefits reecived hy a cn'nl :scrv:ml cvc.n under s..rroncous ordu‘
passed by the compc(cm authority wuhmu .my thult on ‘the p.xrl ol uvnl

scr\':ml could not be recovered- cvm ir- lhc benelicial- order w.u.

subsequently wilhdrawn of rcuul’u.d’ We are fortified 1o take this \'u.\v in, ’

|

,f. -

’ 7.' - We wnuld hkc to makc an cmphasns on the Judgmcnts o[ lhc
.. : . ) N ﬁ
g Tnbunal in Appcals No ”24(R)CSI70 15 and- JS' to -105(R)CS/“016 dated

"' the light of the Judgmcm of I Ton’ blc Suprcmc Cour( of Pn.\ls(nn u.pongd in"
: PLD 1992 sc 207. chcc. lo this e.\h:nl, lhc impugncd orders are Enor;' .




[

L0

-\

, \.ompclhng them 1o approach lht. ’lubpn.xl or any 'other legal forum. Hcpcc' .
- the claim of the appellants is rcquxrcd to bc dccxdcd on the samc analogy /

‘ pnncxplc as framcd inthe cascs of Dr. F arrukh sz Lodhx and' othcrs by the* 3
" Tribunal vndc nsJudgmcnl daxcd 05 10 2015 11.01 2016 and 14.12. 201p

-unp\u,nul ordur:. dated” "l J03, (uo and 25.03.2016 arc set aside gvuh'

0 / o ‘.\0‘.\' 1 A2IUOHUS/LL 6, vie. with MLPs,

.

03.10.2015 and H 12.2010 whersin- ih;.'s.omlc)v;..,\\'-u.lanm, to llcullh -

Allowance has .nlu..:dv beer mu]vcd \\’hm conﬁunu.d with the said lacl,

lhu rcspond\.m\ have failed lo dcn\ e lact. As such, the .xcuon ol the

' A'r\.spnndcnh .x|Jp|.-l|> to be uu.on,lsluu in ihe light of the .1luu.nu.nlxom.d.

Jjudgments on account ol Asicle "> of the Conslxlullon which guaranlees

“equal - l‘lghl\,.m(l equal plolu.uon of law for cvu'y cma.n. To c.nsurc :

umformuv rule ol \.onusn.m.y mu:l bn. applu.d while consxdz_nng the case
ul e appeltonia, Sinee il i hile /\]n IN Clonrt vide s dwlpment i tha
case reporicd as 1996 SCMR 1185 has alu:udy held that *“rule. of L,ood
LOVerniunce dumands ihui the b‘.m.ﬁ.s ol the suid decision be extendeyl to -

other civil’ servants also, who i |y nul lu. p.u'lu.:. lo the litigation, mslud ofl

s. - T orcgomg m view and lollowmg the rulc of consxstcnoy. lhc i

*ae

dm.cnon to the n.spondcms to. «.onumu. the Health Allowancc u!ruldy

L.I.llllt.d o lln. .lpp\.llunh .~.mw i, .md o refund -l“ duduc.uon m.ndc in
conipliamee wul: the impugncid or dus wulun u periad of une num(h lmm
the date the \-q-\ ul this ,nnlruwm I8 u-\'uvnl in their oflice. Smu, the main |

appeils h.n'c been accepied, xvlm.. Petitions wre ..l.-o accepted,

Y. o Jmll.nwnl 1o apply ..u e titled .mrn..uls nml.m.\ mul.mdn.

A |
- 10. lhcn. shall be no ordtr.» lo costs. i ’ i
11. oL Pamcs ;hall be informed. accordmgly - f v
N | . . l \ A "f . L. - . .I'...'...'.-'
L . ME{yﬂmn\ , o MEMBER R
ISLAMABAD ' S o A , P
18. 072017 S ) Poeald
. . ) | N
*Saced® S . i N B
' C,‘-”th-«'m ’T: TR S
Eeseral Svencu Te .)un.‘ll
" Mskananag
-, . . i

.
<o
e
i
]
3
s
/!‘ %
D
. . » ’ . T - . 3 :
v . . ) ~‘ . L
: o - ) i . ' i * : ‘
o . " : LH A
o B 4-»«;3?-'9
.- . ie ¥ I fem
- tho ety
R uULY

‘(‘(h '

R SO PR

AR
e S

L.
av e ytip

CTTye
3t e
-.i" ol

-’

—é_—*rno )

o ee




ﬁe
<

RS o " Joss;1a08-117

(Kppellate J\.ms 1(.onn)

. &gscm . :
e . MR. JUSTICE MIAN BA.OL'B NISAR, HCJ

' MR. JUS’J.ICL UMA.R A‘lA BAI\IDIAL

: fOn‘.w‘Pl-l Aorm: uu iudlmthu -lutadlm 7 7017 Y RN Iolb ,0810.2018of . rhe Faclaral Service trihunal,”
diaiabad passed o I Noa365 th 873,767 Lo 793,594-518,916-2,919-943!998- 1005, 1 005~ A 10006+

Appas
1329.1243,1263:1335,2097-4310,2059.7300,2966-A,3269:9370,2372,2443, 2446
B mo.m:am ammsn 45922484 nu-nsmmaa f‘w.ca/mu.as’r nmmm/ 13, nurqca/ s

' : N -, el
F‘ederauon of. Pa.kxstan Lhrouéh Scuetary Cap:tal Admmmtmnon
sud Development- Dmsmn,

Islamahad. etc Appml ank(a)

(m all caacs,t)

A "BI/

Nusrat 'Pa.hu- etc
Miraj Gulete.

Ejaz Ahmcd and othcrs
Firdous Begum-cte. .

i l o o v

it . Robinia Qureshi ete. . = -
S .- Muthammad Arshad ete, -
i : o Shah,baz Akhtar Khahd ete. -
A .- Tazmoor Imran, Ali. l-’han ctc
S DR M'uhammad Jabbar Khan etc.”
E BT Shahxd Igbaletc. "~ .
t o Muliammad Ahwar ete,

oo ) ‘Nalieed Kausar ete: "

" Igbal ur Raehid eté:
~Ghulam. Mustafa etg.
 Mulchtar Ahmed- ete. "~ .70
NaccmavBushra Ma.hk ete,
Meena ksad ete..

‘Muhamimad Qayyum etc.
‘Rubina Mahmood-Awan ste.

el

Mussarat Bibi-ete,
‘Muhammad Ghulam ,Durmni ete.

3 ' Mubiammad Muashtaq etc.
; STED .Qari Mubiammad Alinas ete.
; : Risz Akhtar ete.” .-
l

- Syed Zameer Hmdm Rizvi ctc.'. '

* Coun Assoclate Liagat Ali ctc.
Supreme Gourt of "“""'ﬁﬂﬁhammad Anf ete.”
slamabag... Wasccm Huasain ctc
Khaltd Pcrvez etg”

. ', Muhammad Nﬂzu'nyam ctr..

Vm\.svs _

‘Muhammad Khushal Khan ¢tc. .

(m [s A.1631/2017)
(in C.A.1632/17)

{in C.A.1633/2017}

" {in C:A.1634/2017)
;(m C.A.1635/17) -

{in. C.A1636/2017)
(0 C.A.1637/2017)

CaCaA1638/2017)

{m C.A. 1639/'2017)'
(m C.A., 1640/201 7}
(i1 C.A1641/17)
(m CiA. 1642/2017)
fin'C.A.1643/2017)
(i C.A.1644/17)
firi C.A, 1645/201 I)‘

(.CiA.1646/2017) . '

(i CAY ABFT/17)

" (in C.A.1648/2017) .

{in C.A.1649/2017)
~{in/C.A.1650/17)"

(in C.A.1651/2017)
(in C.A.1652/2017)
. {in C.A. 1653/17)

“.(in C.A.1654/2017)
in C.A.1655/2017}
{in C.A.1656/17)
{in C.A.1657/2017)
{in C.A,1658/2017)
s (in C.A,1659/17)"

Ain CiA 1660/2017)
(in C.A.1661/2017)

- {inC.A.1662/17)
" (in C.A,1663/2017)

© (in CA.1664/2017) |

(uz C.A, 1665/1

@
v

Il'
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.

' _.Mrs. Sahleha Nasreen etg.

M t:TESTE'D

Jm:Lm Mra. Rahat Sultana etc.
ut ot P2KISRI Maqsood ete.

L4

Mumtaz Hussain ete. -
Manzoor Ahmed etc.,
" Mohsin Tanvir etc,
. Jabbar Hussein’ ctcx

Syed Manzar Hussain Gardezx etc.

Muhammad Saleem lCunber ete.:
Abid Hussain etc. : .
Nawabzada etc;

- . Muhamnmad Azcem-lﬂmn etc.

Attaullah ete.

Syed Nazir Hussain Shah ete.
Muhammad Amir ete.

Mrs. Mehmood Farzana

Muhammad Anwar ur: Rahman etc.

Rufi ete. -
Mumtaz Khan etc. : .
_Mrs. Rehana Ghaffarete.
Azad Khan etc. e,
. Shazia Bibi etc. v
Imran etc. .
Zahid Mehmood etc.
Zafeer Ahmed etc.
Arslan Iqbal etc.
Mrs. Syeda Khatoon cte.
" Miss Zubaida Khatoon etc,
Mrs. FParida Rgﬁ ete.
Badar Munir Badar ete.
‘Azher Mehmood etc.
Muhammad Daud etc.‘
-Shalfiq ete.
Javaid Rauf ete. .
" . Ch. Amjad All etc:
Liaqat Ali etc. =
Alchtar ete..
Shaukat Jan etc,
~Abdul Kerim-etc. )
Mubarik Ali:Satti-¢to. .- L
Mrs. Safia Kalboro ete, . "

" Miss Shezia Nazir ete.
Abdul Rasghid Shah ete.
Mumtaz Gill ete.

Muhammad Farhan etc... .
Alludin etc. S
M. Sohail Khan ete. - Y

Syeda Sadaf Ali etc, CooE
M. Anwar ete. . Sl v

. Miss Shahida Parvegn .’
Nrs. Shamim Abid etc. .. ‘,"

Mrs, Sumira Yasm!:cn _
Shahid M. Khan‘etg .
Miss Shazia Bibi etc.
Mrs. Rulch—t:-ﬁdze.l ctc.
M. Amir ‘ete. L .
Mrs. Sumera AziZ ete.:

E (m C.a 1666/ 017)
" {in €.A,1667/2017)
" (in C.A:166B/1T)

“fin &.AAETT/T).

- {in CA1672/2017)"
in QA 1673/2047)

{in GA.1674/17) -

(In C.A.1678/2017) -

‘(i CpL680J1T) .
- {in C.A/168172017) -

(i CiA1BY3/20 17)

"'anc;\.1704/17)

-(ln C. A.1710/ 17)..

:‘(I.ﬂ C. '." ;
lin C.ALITITF2017) - - ¢
e, ‘1718/20’
A LTI

\7/-

(in C.A. 1669/2017)‘
(in €.AY670/2017) . .

fin C:A.1675/2017) -
(in C.A1676/2017)
(in' C.A.1677/17) .

{in-C:A.1679/2017)".

(in-C.A.1682/2017).
(in C.A.1683/17} o et
(in C.A.1684/2017) v

| (inCA1685/2017). - . |

(in C.A,1686717)
(in C.A.168772017)

 (n C:A1688/2017) .

{in C.5:1689/17).
{in'C A:LGQG/QOJL?)
(in CA 1691/ 2047) .
fin C.A/1692£17) "

(in C:A.1694/2017): -

- - {ln C.A.1695/17) -
" in C.A:1656/2017) -

+ - {in CA:IE9TMR0T
“(in C.A.1688417)

(in C.A, 1699/2017) ' e

" (in CA. 1700/2017)
" linC.A 1701/17)
A ;

(ingC.A.1705/2017)..
{inC. A, 1706/2017)

(in C.A. 1707',7’ 17).

“{in C.A. 1703/2017) .
(in C.A..17'09/2017) EERCIRE

e i -




ER I Muhammad Saleem-iKhan

. AsifAliand others: .
© . Wajid Bashisete.:*,  * -
. M Seming Zafar.etes.
e -'{-.Qvimxammad Buklish others .
< Mrs. Qamar Zehraete. . 7
- *2$habbir Nawaz ate.”. o
. Zulfigar Ahined othera ;'
o ~ ..+ -Mrs. Rashda Jabgen etc.”
e " Mrs. Najma Khanbm.etc. -

~0 T M Mahi-e-Nez lerar & others a

Zubaida Khanum ctc.
! Mircs. Shabana Latif-ete.
] Mrs. Zahida Naheed &tc.
[ . Miss Lala Rukb
j" i AT T Nrs. Rg.hcela.mbnacq,.gtc..
t EN - . Mg, 3hams un Nisa &
Ms, Farzana Maspod €ic;.
! Mrs. Kaneez Rubabete. - -
" Ms. Raheela Haiderdnd others
~ Mirs, Asla Bashid efe. i
s Mrs, Tayyaba Qais‘c,: ete.. .
‘Mis. Naureer ‘iqbel.and-others: -
R _»Mrs. S_hahbgns-l{aus:xf'gn:; -
. qahira Yasmeet Ayaietc. - ’
. Ta»uqecr-'t\hmad and éthers
S " Inayat Ullah _etc. '
B T s ‘Muhammad Idrees
L - gyed Arif Hussain Bhab ctc.
'Parveen Akhtar-etc. - '
b . ' .Mﬁhamn‘xad"ﬂ’dusaﬂetc.%.‘"
- o -+ . Nasreen Anjum Aya ete,
o . . Muhammed ishaq ete
RO : ) - pehar Mahniood, 2te. .
A © 0 Abdul Ghaftor ete.. o
il s o . Muhemmad. Sayyad éte. .

Y

- .

ete.
.. - GulShadegte.-. : :
Josheph Rafig etc. - .
- gyeda Sadal Aliete. Gyl
- Mrs, Mehnaz Ajmal ete.
Javed igbal ete. - - .
- Mrs: Rizwana Shahid ete,
wMuhammad Ajmal etc.. -
Lo . Iquider Hussain’ ete. -
o o -Tahir, Mehmood ctc. :
| KPTESTED Aduaa Baperete 0"
PARS T pervaiz Nadeem: eic.
e it Younas etch

courthy o ot ‘Muhammed Younas etc.
*/ Suproine CQu‘ig’lbl,:l’.:iklsﬁnJam”'MF?W“:FW B
T (otamabad. X5 Mihammad Aslam <te:
T - Shioukat Mashid etc.

. i i . Ms! qumin-’l‘g.kiractc.
i o I Muhammad-Aulam-'etc. o
4 : % Wigs: Rubina Anjum ete..

Quishi cter

and.others’

Qamar ete,

{in C.A. 1723/2017) -
(i C.A.1724/2017)

(in C.A.1725/17)

0. C.A.1726/2017)
t. tin C.A.1T27/2017) .
" “lin C.A.1728/17)

- C.A.1726/2017)
fin C.5.1730/2017)
i (iniC.A1731/17)
' ' C:A.1732/2017).
“{in C.A.1738/2017|
. fin C.ALT34/17)
(in.C.A,1735/2017)
{in ©.A.1736/2017)
fin C.A,LT37/17)
(in.C:A.1738/2017)
{in C.A.1739/2017)
(in C.A.1740/17)
in C.A.1741/2017)
“(in,C.A.1742/2037) .

" in CA1743/17)

*(in C.A.L744/2017)
fin C.A.1745/2017) =
© (in C.A.L746/17}
{in C.A/1747/2017)
. (in C.A,1746/2017)
(in C.A.1749/17)
(in-C.A.1750/2017)

- fin C.A.1751/2017)

(in C.A.1752/17)
{in C.X.1753/2017)
iin C.A.1754/2017)

. (in C.ALTS5/ 1N

{in C.A,1756/2017)
(in~C~.A..175'7'/'2.Ql7)

: i C.A.1758/17)

i, Ga C.A.1759/2017)

{in C.A,1760 12017}

{in C.A.L7EL/1T) =
lin C.ALTER/20VTY T
in C.A.1763/2017) &
‘fin €.A.1734/17}
 {in C.A.1765/2017) ;

e (i C.AL766/2017)
L3 (in.C.ALTET/ 7

. (.in'C.A.1768/201»7_) ’
C(in C.A.l.769/201'/“)
- fin C.A.1770/17) -

(in C.A.l'7.7_1/2017)
in C.ATTT2/2017) .
. {inAC.A.lfr"w,l 17)
~ {in C.A, 1774J2017)

(i C.A.1775/201"i\

{in C.A.l'f'iﬁ/ 17
- i B LTTT 2037
i (L2 1T TR 20T
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Gt Assoclate

Sourt of Pokistan M. Tanveer ete.
. |..I mubﬂd

Wl g

R -ULTEL A UIVA 2

. Ms. Nazmina efc.;. p—r

Ms. Tasneem Fatifna efe,
Muhamziad NaV\.CC]. Anf Khm
ete.

Miss Maz Tahir ete.

' 8ycd Snltan Shah ete., .
© Mrs. Shagufte Bibi n
- I(hawar Idrees ete.

mrg. Naila Iqbal etc.

"Amjed Badshah ete.
- Waris Malik ete.
:Imaran Anwar etc.:

Amjad Sohail ete.

" Asif Mashid ete, .
- Mrs. Nusrat Dastagir ete. -

Mukhtar Akimed etc. -
Basharat Masih ¢te. . -
Ali Rehman ete!

-Munir Ahmed etc, :
Muhammad Zardad etc.
Syed Ashtaf Ali etc. .
mrs-Kausar Ayub ete.
‘Malilc Waheed $hahzad ctc
. Ashraf Mashid eétc.
Mubammad Ajnial-etci”
Mrs.-Shaista Manaszsir etc.

‘Mumtaz Hussaiil ete. -

Mrs, Saima Moreen ete.
Razzaq Ahmed ete!
viuhammad Ayub ete.
Ejaz Ahmed ete..

Shah Muhamrhad Afzal etc. -
 mubamimad Javed ete.
. muhammad Asif ete.

mMuhamrad’ Kha.hq ate.
-Nafisg Hanif etc. . . :
Quari Zahid Mchmood etu.
Asif-Amin ete. -
Mrs. varonica ete.

Qarl Muhammad Su:ldxque etc,

Syeda Saima Nasir ete. -

I Mrs. Hurta:Waseem -etc; -
Waheed ur Rehinan ete. |
‘Ms. Saima Parveen éte, -
Ghulam Rasool'and others
Tariq Khan etc.”

- Muzaffar. Huq.,mn Rathore etc
Ms. Shahena Shahid- -ete. -

Muhummad Khan-ete.. .0

Basharat Al ete.

Shabbir Ahmed ete:
Mrs. Shaminy Alchtar ete.

" Tanveer Abmed etc.

S.M. Siraj etc. ‘
Zahid Michmood ete,
M:rs. Nadia Norcen ete.

(i C.A.178972017)

R 13 C.A.l»Bl.,/l 4 EREA
Lrfin C.ALBYEFROERY .
(in C.A;1817]2017) -

. . : . ,
-
i C.A.1780/2017).

" {n CAI781/2007)
. (n CaT7E2/1)

(in'C. A. 1783 £2017)-
{in C.A.1784/2017)

(im C.ALIZBE/ ¥y

{inC.2.1786/2017)
(m C.A. 1787/2017)
{in C.A.1788/17)

: Y
“{in C.A. 179?/20‘17;

{in C.A, 1793/2017)
{in C.A.1794/17)
(in-C.A.1795/2017)-
(in C.A.1796/2017)"."
(in C.A.2797/ 17} -
(in C.A.1798/2017) .

{in C.A:1799/2017}

{in C.A.1800/17) "

- lin C.A.1801/2017)
{inC A.1802/2017X
- {in"C.A. 180317 -

{in C.A. 1304/2017}

. in C.A.1805/2017) -
 lin C.A.1806717)
{in C. A. 1897f2017) :
{in C.A., 1808/?017)' )
fin C.A1809/17)
. {in.C.A.1810/:201"

fin C.A.1811/2017)
(in C.A.1812/17) '

lin'C.A.1813/2017) -

fin C.A.1814/2017)

{in C.A.1818/17)°

{n C:A,1819/2017)

{iin' C.A. 182072017},
{in C.A.1821/17)

" {in C.A. 1842/2017)
-« (in C.A.1823/17)

- (in C.A. 1824/2017)

(in C.A.1825/2017)

fin C.A.1826/1

 {in C,A 1827720" '7) L

{in C.A.1828/50¢"

U lin C.A.I829717)

{in C.A. 1&10/20173

- fin C.A1831/2017) .
© lin C.A.1832/17) -
< {iInCiA. 1333/2017)
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- \/Iuhammad Athque ur Rehiman . o , o
S oetes . . _ (1nCA811/2016 U : : % i
L..Respondents(s) R R y
For the Appellant( ) Mr. Sa_]ld Ilyas Bhatti, DAG T oo 1 i
(in all cases). : Syed Rifaqaf, Hussain Shah, AOR - o E
' . : - Ms. Saadia Kanwal, 5.0 Fin. , o | o
~ Mr. Abid Hussain Channa, 5.0 Fin. - Y :
Mr. Sajid Javed, ‘Asstt. Legal Fin.~ o [
Mr. Abdul Razzag, AAO MEG - r
Rawalp1nd1 ' 4
- b For the Responderit(s) In—person i
For the Respo_ndent(s) Mr ‘Muhammad Ilyas Lodhi, ASC l1
(in C.A.216/16) ‘ ' _Mahk Itaat Hussain Awan, ASC :
Amicus Curiae: Mr. Muhammad Makhdoom Ah = S o :’ - ' .
o . Khan, Sr. ASC" L I
: , ' ‘Mr. Sikandar Bashir \/Iohmand ASC i
" Date of Hearing - 17.0_,1.2018. : | i
JUDGMENT N
; UMAR ATA BANDIAL J.— By 1eave of this Court b
gram-ted; on '23 02.2016, 01:4. 2016 and 12.12. 2017 in_ the
" seVeral connected appeals before us the appellant Federal : ' 1
b
Government ‘challenges ‘the Judgments dehvered on common | {
| -questlons of fact and law’ by the learned Federal Servme Tnbunal oL '
: R
on OS 10. 2015 11. Ol 2016 and 18 07. 2017 The Judgments R i i
‘ 1mpugned in the connected appeals declare ‘the 1espondeni.-_'_ ‘. E f
6F - employees of dlfferent 1nst1tut10ns functlomng under the S i i
Dlrcctorate General of Spemal Educatlon (“DGSE”) to be entxtled . _ h o

to payment of Health Allowance granted by the Federal
Government vide its Office Memoranda dated 04.02. 2012 and
: 06 2. 2012 These Memora.nda are 1ssued by the Fmance D1V1s1on-

'(Regulatlons Wm - Govemment of Pakls'ran pursuant to ]

K approval granted by the Prlme Mmlster under the .Rules “of -

V:Businiess, .1973. It would be useful to rep;oduce the two e
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“memoranda containing the terms and conditions for the grant of - : U
! ) Ik

.. -~ ...+ QFFICEMEMORANDUM.

. Health 'A'llbwance to eligiblépe_r._sons: .

“Government of Pakistan

h Finance Division - oo .o T, . B

T . . (Regulations Wing) . . * - ' Cod

- F.No.2{13)R-2/2011 L Islamabad, the Q4 Feb,2012

cmeren g s

Subject: " GRANT OF ADHOC ALLOWANCE EQUAL TQ
ONE_BASIC PAY AT THE INITIAL OF THE
" SCALE TO THE HEALTH PERSONNEL IN 3PS .
SCHEME. R

e s e gy R 2

: _ The undersigned ‘is* directed fo say that the
Ordinance No.VI of 2011 that sanctioned the Career Structure for . - i
. Heéalth Personnél Scheme (CSHP) has lapsed on 26.12.2011. R . :
Accordinigly, CSHP is no longer in the field and all health personpel- ° T S -
- have consequently reverted td the BPS scheme. Tn Corder.to . s ) I o
compensate health personnel for the loss of benefits sought under . - I :
CSHP while preserving their status as, Civil Servants, it Has been ‘ s o § 4
“decided by the Federal Government to grant'adhoc allowance equal o ' 3o
~“to one basic pay at the initial of the scale to the health personnel . : Ch
in the employment of Federal Government, in- BPS scheme, with ) .
effect from. 1% January, 2012. This will be in addition to their : . 4
. existing pay/allowances in BPS Schsme.’ ' o - h

2. .  This Division’s OM No.2({13)R-2/2011-698 dated e d
Now{embe}*, 2011 may be treatgd as withd:awn.'_w.'e.‘f: 2_6'.12.2011. . S o t
_osd/-t
{M. Munir Sadiq) .-
Deputy Secretary (R-1)*-

Ak,
"GovernmenfbfPa.k_istan_ L S e : - o

.Finance Division . L - : ER R
(Regulations Wing] . : . N ok Cod

F.No.2(13)R-2/2011-777 .. Islamabad, the 06% February,20i2 '
S QFFICE MEMORANDUM | '
© Subjectr - GRANT OF ADHOC ALLOWANCE, EQUAL TO ONE. -
..+ . BASIC PAY OF RUNNING SALARY TO THE HEALTH '

. PERSONNEL IN BPS SCHEME. . * -

. ' _In continuation. of Finance; " Division's O.M.
No.F.2{13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government fo grant benefit of one basic pay of running .
salary as - Health Allowance to the health personnel in the
employment of Federal Government, in BPS scheme, with effect

““from 1%t January, 2012. This will be in addition to their existing

. allowances in BPS Scheme. Also grant of stipend amounting to

"Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House- Officers respectively wief, 1.7.2011 will
continue. . . C .

L 8d/ o
(Manzoor Ali Khan) -

. 8. Joint Secretary (Regulaﬂoﬁs)"’,

s e "(e_r.n.z;_hldlsis supplied). - | '

2. - ‘.‘Learriledvbe.p'uty Attqfﬂey Géﬁ;iré.l has _¢o1lfe}1%ied" c o

thdt tljlc'I-fIgalth_ Allowance ﬁéﬁted by thé Fed-er'al.vaqvgrnvméhr'lt 1s B
'ayailéEle 'to‘ ﬁealth ‘vper'sovnnél in thé 'éfhéloyﬁentj df the P_‘ede.ralv

vGover'nmentvin.ﬂle BPS scherr.l'e at th-ree:hospi_téls ‘established in

.. Segpigr Gourt
v Gararia o
sUpremie Low

1 2 3

Toidievmaie g " " - . N
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Islamabad namely, Paklstan Inst1tute of Med1ca1 Sc1ences,

' (“PIMS”), Federal Government Polychmc {“FGP”) and Natlonal
| : _4 ,_ Insututlon of Rehablhtahon Med1cmes (“NIRM”) The employees
-at these hospltals do not have a career structure in place after '
‘the Caree»r Structure -for_- Health Personnel Scheme OrdmanCe,
2011 (“Ordinance”) lapsed on 26.1.201 L. The Hevalth‘A'llovVance‘ -

was accordmgly granted by the. Federal Government as.a form of s
' compensatlon It 1s clear from the two memoranda dated _ ,- S
042 2012 and 0622012 reproduced above that the Health
'Allowance is granted to “health personnel” However, the ,
composmon of the category of employees that are ehglble for the
. oenef t has not been prov1ded therein. The respondents Who are
: several hundred_ 1rr nun}ber are' unrepresented by}counsel‘x In* -
vtew of the fact that a large. number of 'employees are a'f.fected' by
thc mstant controversy, the Court has sought ass1stance from‘
M. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. slkandar"_'

Bashlr Mohmand ASC as amcus curiaé. 1n the matter'

Mr Slkandar Bashlr Mohmand ASC made able submlssmns

before _the Court that h1gh11ghted 1mportant facts and .

docurhents on : ,record' .which s;mphﬁed t_he controversy -

appr ec1ab1y

. 37: _: Lo It transplres that an Ofﬁce Memorandum dated
| .27.03. 2012 by the Fmance D1v1s1on (Regulations Wing)- clar1ﬁes -
i t_hat the term “health. pcrsonnel” used m the- above mentloned. k
‘memoranda bears the meamng glven to.thet expressmn 1n-A .
Sechon 2(b) of the 01d1nance Th1s defmmon refers to the-_
.;contents of ScheduleI to tho Ordmance Whlch spec1f1es the :
‘ servrce prov1ders Who quahfy as health per onnel A perusal of

ScheduleI shows that five categones of serv1ce prov1ders are-

.'&
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classified as health personnel, namely: Doctors,_ Allied;- Nurses,
Pararnedics' and Support. The sewices]specified underv -the-
categones of Pararnedlcs and Support mclude Teachers-

' Auo1ov1sual Operators T echn101ans lelanans, etc

© institutions of ‘the Federal Governm_ent at Islamabad is the

_'4"_, - The- adrmmstratwe_ I\jhmstry for the health-

Ministry of Capit‘al'Ad1mnistration and Development Diyision'

A'(“CADD”) is an adm1tted fact that v1de order dated

B 13.03. 2013 the M1n1stry of CADD granted the luealth Allowance

o centers/ 1nst1tut10ns 1nclud1ng Natlonal Trust ior the Dlsabled

' to the employees of the DGSE and its allied spec1a1 educatlon- ‘

(“NTD”) and the Nat10nal Counc1l for Rehablhtatwn of Dlsabled a

Persons : (“NCRDP”) 'The ‘ respondents  were" therebyf

the Health Allowance w1th effect from 01. 1 2012 ‘unt1l

27.10.2014, Whenthe F 1nance}D1v1s1on'mforv1ned the Ac.countant
» Ge'neral Pakistan Revenue-- (“A-GPR”) that on’ly healtl‘-l- personnel‘

N workmc7 in Federal Government hospltals and cl1n1cs were'

| acknowledged as benef1c1anes of the ‘said grant and ‘were pald '

qual1ﬁed to recelve the Healtn Allowance The AGPRJ‘

'correspondmgly 1nstructed the 'DGSE ‘to stop payment of the

sald emolument had been made in the ﬁ11anc1al year 2014 15

5. The dlSCOI’lT.lIlLlathIl of their Health Allowance was

said allowance to: 1ts employees as no budget allocatlon for the -

taken to the Islamabad ngh Court by sOme of the respondents .

‘dlspute to the Secretary CADD for passmg a speaklng order -

' V1de order dated 17.9. 2015 the learned ngh Court referred the -

the,reon, and t1ll then reslramed recovery. of past payments of

the Health Allowance from the affected employees of DGSE and

alhed centers The Secretary CADD heard the partles and by'
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++ order dated 21.3.2016 rejected the erltitlemeht' of the. .

._.:.
VRS AN TSI

-respondents to receive the sald allowance 'I‘he pnnc1pal ground' ‘

~of his dec1s1on is that employees of the DG’QE were engaded in

“the pr ocess of educahon tralnmg and rehabﬂltatlon of dlsabled .

jchlldren and therefore chd not fall Wlthm the amb1t of a health‘
: orgamzatron The respondents successfully challenged the sald
order before the learned Federal Servxce Tr1bunal Wthh has,, :

 inter alza by the 1mpugned Judgment dated 18 07 2017 declaredv '

that the respondents are entltled to- the grant of Healtb I

. Allowance . C _ o
. 6, ‘f o Learrred Deputy '.'Attorneif G.erleral'.lhas ‘contended :
that after the lapse of the Ordmance that had prov1ded a career- .:A ' : . d s 'L‘ A
» .structure for the doctors nurses and para_medrcs Workmg in | | } l'r
i PIMS FGP and NIRM, the Health Allowance was granted by the - “ H'
'_I‘ederal Government as compensatlon to the sald health{' ?
vpers’onnel. He was, however unable to. show any’ ' ; ;
'contemporaneous dxrechon‘ 1ssued by the Munstry of CADD or S ‘ -. S [ L;
the Nhnlstry of Fmance that restnctcd the grant of the Health L o ' 4' ‘"Pa
v» Allowande' to the clalmed employees of ﬂle _thr'ee' hosp1tals | :Y
spemﬁed by him. As already toted above the deﬁmtlon of health . :
-personnel provrded in the' Mmlstry of Flnance Offlce- c o A Q :

C - Memorandum dated 27.3. 2012 is: W1de in scope and therefore.

- . unhelpful to h1s plea. ; _

7.0 'We have ecxamined. the definition -of “health
' ‘pe_rsonnel”. adopted_ bv said rnemor'andmn- dated 27.3.2012 from ;

' Section 2(b) of the Ordinance which is to the following effect:

ro : S “b) “health perscnnel® means a person who holds a post il ‘any
" institute or organization delivei’ing services in the health

sector and 1ncluded in Schedule-l but does not inchade: | -

- i) -a person who 1s on deputann to the Federal '

/ E S Government from any Province or other authon*y, . » . -

Su‘prem\;u ¢ of flals<t ]
l sy o e ! e Ty f\)ﬂh
slemabad . TH 30 H{ua (WL %5
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cha1 ged basxs or who'is p.nd from contmgenmes .

11} a person who.is employed on contract, or on. work S /

8. -1t is noted that the foregomg deﬁn1t10n of health

personnel covers persons holdmg posts 1n any mst1tute or

' organlzatmn Who are delive nng serv1r‘es in the health sect01 thai

"\re mcluded in Schedulel to the Ordmance Learned Deputy'

Attorney General was’ unable to dlstmgt.ush the respondents,

who are ernployees of the DGSE ancl alhed mst1tut10ns/ centers .
'NCRDP and NTD from the paramedlc and support staffi g

vpos1t10ns that quahfy as health personnel accordmg to
Schedule I to the Ordmance It is not demed by the appellant_ ' .

N that educatlon training and rehab1htatlon of chsabled person'*

are services prov1ded in the health sector These serv1ces fall

w1th1n the terms of Schedule-l to the Orchnance and therefore _

‘ 3 the prowders thereof quahfy as health personnel

' -iecords that the proposal approved by the ane Mnuster v1de -

f9. Accordlngly, not only do the respondents fall w1th1n::‘ '
the category of: persons who are, in terms of Finance DlV'lSlOn.».
Memoranda dated 06.2. 2012 and 27 3. 2012 ehgtble for gra_nt of o
| tie Health Allowance but the1r enutlement has- 1n fact been c
' adrmtted by both the M1mstry of CADD and M1n1stry of Finance. v

In this respect the afo‘rementioned* letter dated 13.3;20 13 issued

by the M1n1stry of CADD is. referred Also the aff1dav1t of the

N Secretary 1"1nance Government of Palqstan ﬁled ‘in the
Islamabad ngh Court pursuant to that Courts order dated

' 20 3. 2015 passed in, Wr1t Pet1t10n No 4007 of 2014, spec1ﬁcally

Summary dated 25. 1 2012 d1d not restrict. admlsmblhty of the.

Health Allowance to ‘the personnel .of the three hosp1tals.

(idéntlflcd by the,learned_ DAG) For that reason the Fmance :
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’ D1V1Slon Memoranda dated 04 2 2012 and 6. 2 2012 made the

allowance avaJlable to all health personnel employed by the

- Federal Government in the BPS Scherne

10. 0 T As a result the said allowance was pa_rd to the ;

. health personnel of the DGSE -and its alhed 1nst1tunons until’

27.10. 2014 When the Fmance D1v131on 1nstructed the AGPR to

.v'.-conﬁne the grant of the allowance to employees of Federal ’ :f
: ‘Gove1nment hospltals and chmcs Th1s 1nstructlon represents .
merely a change of oprmon wh1ch 1s not occas1oned by an ‘
‘arnendment in the terms of e11g1b1hty for ‘the Health Allowance '
| ::Therefore as the Memoranda dated 04. 2 2012 06 2. 2012 and
27 3. 20 12 1ssued by the Fmance D1v1s1on Government of E
Palgistan stil_l hold the field in thelr l‘or1g1‘rial term_s, there is no L
‘merit 1n the objection:byithe learned DAG to' the lentitlemen:t of
' the respondents to claun and rece1ve the Health Allowance |
| 11. ' _' -~ Asa secondary and also tenuous argument learned_."_ .
‘ Deputy Attorney General eontended that the He: 3.lth Allowance is |
g1anted under executlve ﬁat wrthout any statutory backxng. |
therefore the same can be. w1thdrawn by the Federal Government‘-- -
: at any tune That is clearly a ﬂawed contentlon Itis adnntted i

that grant of the Health AlloWance and the terms of ehg1b111ty to -

/

| receive the same were determmed by the competent authonty_; '
' Mmtstry of F1nance in accor dance w1th Rules of Busmess of the
. Federal Government The or1g1na1 ‘terms of the sald lawful grant |
| still hold the field. These were: acted upon - and payment of the :
| Hcalth Allowance to the respondents has con:terred a vested o
- nght upon. them In such c1rcumstances, the executlve is barred"
' by the rule of locus poenztentzae from umlaterally rescmdmg and »r

retnevmg the beneﬁt avauled by 1ts rec1p1ents Reference is. made
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to Pak1stan through the Secretarv, Mlmstry of Fmance vs. . O

,Muhammad H1mayatull.1h Faruklu (PLD 1969 SC 407) and .

ol The. Engmeer -in- Ch1ef Branch Vs. Jalaluddm (PLD 1992 SC‘ _.

) 207). Therefore W1thout- cha_nge of the terms of ehglblhty for
'_ the Health Allowance etren the pr ospectlve exclusmn of the

re spondents from rece1pt of the beneﬁt shall consmtute arbltrary

. and unlawful acuon - " | |

'12_. | In the c1rcumstances we do not ﬁnd ctny error or
defect n the 1mpugned Judgments of the learned Federal Serv1cej .
Trlbunal dated 05.10_.2015 11.1.2.016 : and 18.7;2017; . '.
'Consequently, these appeals are dlsrmssed and the entltlement

¢
of employees of the DGSE alhed mst1tut10ns/ centers NCRDP

Cand NTD to I‘CCC]JIE the Health Allowance is afﬁrmed. 3
-
, Sd / - ﬂlzan Saqzb Nwar C’J
- Sd/~ Unzar Ata Bandzal g
. 'Sd/ - I]az ul Ahaan, o ‘

s maba,d««i'
vxl
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meeting of Provincial Cabinet held on n9.10.2019 under the c¢h

GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT AND ADMN: DEPARTMENT
~ ( CABINET WING )
) No.SOC(E&AD)9-24/2019
Dated Pcshayg_r;__@_l’_gg’_zs.‘h October , 2019,

Ry

X, !
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it

-\,
o
; "}?f;(“

To,

:l’,h«: Secretary to Govt. of Khyber Pakhtunkhwa
Zakat, Ushr, Social Wellare, Special Education & Women
Department. ' B

SUBJ‘ECT: DECISION OF THE ME

DATED 22.10.2019.

Dear Sire! .
ecisivn aof the

| aun dirccted to forward herewith the following d
airmanship of

Chiel Minister, Khyber Pakhtunkhwa for implementauon.

ol

| AGENDA TEM NO. 16 . L ' "
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES ‘OF SPECIAL
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER {-

 PAKHTUNKHWA 3 -
l Decision of the Cabinet: '

The Cabinet approved Heaith Allowance to the devolved employeeé of

] Srecial Education Institutions at the rate of one running basic pay.

Impiémentinq Department:

Zakat, Ushr, Social Welfare, Special Education & |

2. { am to reguest that

decision us required _ .
Rules of Business, 1985 may kindly be furnished on top priority

Cabinet Section, Administration Department.
[ 4 . N

hasis to the

Yours. faithiully,
P

g | THAMMAD)

- SECTION OFFICER (CABINET)

ENDST.NO, & DATE EVEN.
Copy. to:-
2.5 to Secretary Administration Deparunent.
. PA to Additional Secretary {Cabinet) Administration D
PA to Deputy Secretary (Cahinet) Administration De

cpartment. -
rmen

LI B0 e

ETING OF PROVINCIAL CABINET

Women Empowerment N

‘ an implementation report of the.Cabinet .
under Rule 25 (2) of the Khyber Pakhtunkhwa Government -
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BETTER COPY OF THE PAGE NO:29

" GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

| NOTIFICATION

No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil

Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of

one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

~Khyber Pakhtunkhwa.

2. The -above said allowance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment.

Secretary to Govt of KhYber Pakhtunkhwa
Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

_ Accountant Géneral, Khyber Pakhtunkhwa Peshawar
“Principal Secretary to chief Minister Khyber Pakhtunkhwa.
Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar
Secretary to Social Welfare, Social education & Women Empowerment
Deptt. -~ o _ . ) '
Director FMIU Finance Department Khyber Pakhtunkhwa.
- PS to Minister Finance Khyber Pakhtunkhwa
PS to Secretary Finance Depa_r'tmevnt Khyber Pakhtunkhwa
PS to Special Secretary Finance department Khyber Pakhtunkhwa
_ PA to Additional Secretary (Regulations) Finance Departm'ent" v
10.Master File ' g '

Hwn =
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Section Officer
Finance Department (SR-II)
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. BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN
o . ' EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.

Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted:- @

That | am serving under your kind control in the Special leducation Institution and
teaching/providing Special Education services/training tp Special Children. It is
pertinent to mention that after eighteenth Constitutional arhendment the employees
of Directorate General Special Education of the Federal Gov;t: Department, have been
transfer/devolved to the Provincial Govt:, Special Educa'tion and such devolved
employees though serving under the same departmentfof the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equal to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the H:onorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its jLildgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet ion 22-10-2019 and also.
implemented. :

Since the employees of devolved Institutions and | am perf(:)rming the same duties in
the same Institutions, same department, having the same jbb description and cause,
being teaching/providing special Education/Training to spécial Children, therefore |
could not be treated discriminately more particularly with %rf;spect to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Healfh Allowance since 01-01-
2012 and even after the payment of arrears the same has b?een merged in their basic

pays.

It is therefore requested that | may kindly be allowed/granted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012 on the analogy of the
employees of Special Education Institutions of Khyber Pa)(htunkhwa with all back
benefits. |

Dated : 2-4//‘52/&& 2z

Veenas Qo\ 'y (;u&?dj
@16‘) Ins+(+(£fe ,Qf C,NUven uJH'h
Hearing and Sfeff/’\ :frf\()athm’fs
qu«’{‘oo’l" ’ pé.@l\fuddx“/
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