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16.08.2022 Learned counsel for.the appellant 
Khattak, Additional Advocate 

present.

present. Mr. Kabirullah 

respondents
A/

General for the

Reply/comments on 

Learned Additional Advocate General
behalf of respondents not submitted, 

seeks time to contact the 

• Adjourned. To 

preliminary hearing

respondents for submission of reply/comments
come up for reply/comments as well as 

13.10.2022 before S.B.
on

A

(Mian Muhammad) 
Member (E)
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FORM OF ORDER SHEET
Court of

 [folO /2022

Order or other proceedings with signature of judge

Case No.-

S.No.- Dale of order 
proceedings

1 • 2 3!

The appeal presented today by Mr.' Fazal Shah Mohmad Advocate 

may be entered in the Institution Register and put up to the Worthy 
Chairman for proper order please. . \

i
1- 24/06/2022

m/REGISTRAR: .

I 7^
This case is entrusted to Single Bench at Peshawar for preliminary 

hearing to be put there on .Notices be issued to appellant

and his counsel for the date fixed.

2

I
I

CHAIRMAN

06^'^ July, 2022 Counsel for the appellant present.

Let pre-admission be issued to the respondents. To
.n 16.08.20221 come up for reply/preliminary hearin 

before the S.B. ’ (

(Kalim Arshad Khan) 
Chairmanr

I
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No / /2022

.AppellantRafi Ullah

VERSUS

RespondentsGovt, and others,

INDEX

Description of Documents Annexure PagesS.No
Service appeal with Affidavit 1-31.
Copies of Judgments, Cabinet decision & 
Notification

A, B, C & 4-292.
D

Copy of departmental appeal 30E3.
Vakalat Nama 314.

Ij 4
ppellantDated:-20-06-2022

Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841 
Email:- fazalshahmohmand@qmail.com

Note:-

Spare Copies will be submitted after 
the admission of Service Appeal

Advocate

mailto:fazalshahmohmand@qmail.com


BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
SChybci- Pnl^bikhwa 

Scrvit-v iViisiOitlPESHAWAR

k-tZ-Service Appeal No IcLii' 12022

Rafi Ullah, Driver (BPS-06), Govt. Institute for the Visually 

Impaired, Children (Girls) Peshawar

Uiat-y

Dated

.Appellant

VERSUS

1. Govt, of Khyber Pakhtunkhwa through Secretary, Social 
Welfare, Special Education, & Women Empowerment 
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women 

Empowerment Department, Govt, of Khyber Pakhtunkhwa, 
Peshawar.

3. Govt, of Khyber Pakhtunkhwa through Chief Secretary, Civil 
Secretariat, Peshawar.

4. Govt, of Khyber Pakhtunkhwa through Secretary, Finance 

Department Peshawar.
5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

Respondents

APPEAL U/5 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974. AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

On acceptance of this appeal, respondents may kindly be 

directed to grant/allow the appellant Health Allowance at the 

rate of one running basic pay with effect from the date of 
\ appointment with all back benefits.

Respectfully Submitted:-

1. That the appellant was appointed as driver (BPS-06) on 22- 

12-2020 and is serving in the Special Education Institution 

and teaching/providing special education/training to special 
children and since appointment he has performed his duties 

with honesty and full devotion with spotless service career.

2. That after eighteenth Constitutional amendment, the 

employees of Directorate General Special Education, of the



/
/

Federal Govt, department, have been transferred/devolved to 

the provincial Govt. Special Education and such devolved 

employees though serving under the same department of the 

Govt, of Khyber Pakhtunkhwa, are allowed/granted Health 

Allowance equal to one running basic pay w.e.f 01-01-2012 

which has also been endorsed by the honorable Federal 
Service Tribunal as well as the honorable Supreme Court vide 

its Judgments in Civil Appeal No 811/2016, also approved by 

the provincial cabinet on 22-10-2019 and also implemented. 
(Copy of Judgment of the FST dated 18-07-2017, 
Judgment of the Supreme Court dated 17-01-2018, 
decision of the provincial cabinet dated 22-10-2019 & 

Notification dated 25-11-2019 is enclosed as Annexure A, 
B, C & D).

3. That the appellant being similarly placed, approached 

respondents for allowing/granting the appellant. Health 

Allowance equal to one running basic pay with effect from 

the date of his appointment, vide departmental appeal which 

has not been responded so far despite the lapse of the 

statutory period of ninety days. (Copy of departmental 

appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting 

the appellant. Health Allowance equal to one running basic 

pay with effect from the date of his appointment, is against 
the law, facts and principles of justice on grounds inter-alia 

as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents 

are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance 

with law and rules in violation of Article 4 and 25 of the 

Constitution, as the appellant is exactly performing the 

same duties of teaching/training to the special children 

in the same Institutions and working under the same 

authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial 
Foras which appeals were accepted and even the 

judgments have been implemented, thus the same 

point has been deiced by various foras, the appellant 
such is also entitled to the same treatment.



u

D.That not granting the appellant health allowance on the 

analogy of their colleagues cause monetary loss to the 

appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may 
kindly be accepted as prayed ^r in the heading of the 

appeal.
1Pll^illantDated:-20-06-2022

Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service 

Appeal on the same subject and between the same parties has 

been filed previously or concurrently before this honorable 

Tribunal.

ADVOCATE

AFFIDAVIT

I, Rafi Ullah, Driver (BPS-06), Govt. Institute for the Visually 

Impaired, Children (Girls) Peshawar, do hereby solemnly affirm 

and declare on oath that the contents of this Appeal are true and 

correct to the best of my knowledge and belie^and nothing has 

been concealed from this honorable Tribunal.

POTENT
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ill ihe I'cclcnil Service Triljuiuil, Islamabadif Appci.I.s lo 57.1. 151 1.) 7 W. .Sy4 lo y i 8. 91 8-A 919 to
94.1. 998 to! 045. 1J 08 to 1J 79. 1224 to 1243, 1 265 to 1325.'2327 

lc).2350. 2.>52 U) 2168tVi.2368-A, 2169 to 2441. 2446 to 2484 *.S: 
2487 to 250 i. 2508 to 2520(R)CS/2016. with M.Ps.

iNii.srat'J nltir and otlicr.s
Vcr.su.s

Secretary, Caj)ital A(tiuiiiii,trat!oii & Dcvclopinent Division,
^ Secretary, I'iiiancc Divi.sioa aiuJ ACPJt, Isiaiuabad. ’

Date of Institution ; 04.04.2016,
Date of hearing ; 17.07.201 7 
Date of Judgment : 18.07.2017

etc..

«■

f

Before: Syed Rafiqiic Hussain Shah, and
Syed Muhammad Hamid, Members.
Mr. Muhammad Anwar Mughal, Advoealc fo 
appellants.
Syed Zil-e-Husnain Kazmi, Assistant Allo'mcy 
General for the respondents with M/s Arshad AWjum 
A.ssistant Director. CA & DD. Navecd Aklttcr. Sctiion ; 
Officer. Finance Division. Azliar Naclccm A 
A.ssi.siant Acc(nint.>! Officer and Muhammad Ja 
Senior Auditor. ACm as D.lls.
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lyiRIVllMrR;. With this,judgment./ ! ! ^
we shall decide the above tided, appeals, 'fhe facts giving ri.se to die prLnl ' 
appeals arc that the Prime Minister of Pakistan approved payment'of hLui 

Allowance to the institutions providing.Health Services in die year ?012 .; ; 
and the Finance Division issued notification No.2(13)R-2/2011-777 c

10 one j basic pay'or f

. iSVED UAFIQTJIC HUSSAIN <::MAi.r>1

I-
I

J- I

ntccl
i 06.02.2012 for grant of Health Allowance, equal

running salary to the health personnel in the cniploymcm of Fcdcml-/^ 
Government in BPS Sciicijic w.c,n 01.01.2012. in addition to dib cxilhigl' 

pay and allowances in BPS sclicnie. Hcallli allowance Iiad been jwid !< ‘llhiif 
contemporaries of the appellants in other Government Hosp laislnclu Jing' ^ 
PIMS, Federal. Govt. Polyclinie. CDA. IC'I\ I’akislan ibiilwiij-s :uhl Fc(f' ' 

Govcninicnt Scivices Hospital, Islamabad, etc. but it wa.s d 
the present appellants vide impugned orders dated 08.08.2014.
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Sc„ic„ ,h, '" "> ProvKimg HealU.

and the ACPR

'Villi M.I',.
and 23.(J.1.20I6. ti,c

‘'li Oovclnpmcni ’-■'n

idlinvc. ’■Ic;.Iil, Allowance

Willi cn’ccl from Ol.0l.20J2 
Jiilowniicc li> l/icin tIw.

Slopped by .submittinc the co P'‘y«icni of said Allowance be
Subsequently the 1:111.1,ue IDiv'.-"*^^!? ‘'’‘‘‘’''C'’ concenied DDOs,
but the CA&DD parked the bud”'! ' '7 ''*^'' ,

other organization. '
'oner dated 05 0S20M -'‘' Allow,

H'cd
-••bad High cZi‘'l7~T O'-by tli
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■ alongiviih the. connected petta It 

representations deemed to Iw-! , ‘^°''''or(ed into
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Ibe Health Alio..- ‘^'—ui.i.st.incc.s rccoveii«»r.SL ““ « ™,„
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Y of 
wise

- fTF ^ Ti:'B SlatSimr''’”"""* arc employees of- 
^ Under jhc

: -i -.1.and entiii-s

i
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3 56.su. 5/3(KJi:N/2l)Ui.i:lc.williM.I’:i.i

¥
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ailniiniMrnlivc conliol ol’CAl^O iiiul, llicrd'oi'c, llw 
c..tiilcn.o..i or cliiiihiliiy slu.ll bo lakcn inio
coiisiilcralii... ill llic litbl "I' slaUiS ol coVU 
dcparliiicnt or uiility scparaloly.

5. In order to meet the ends of jitstieo. it would be 
appropriate that-, lecdvcry of the Health Allowance jilrcady 
paid to the employees is rccovacd after a speaking order has 
been passed bv the learned Scereiary. It is expected that llte 
Secretary CADD shall pass a speaking order preferably witlun
90-dnys.’*
XXX XXXXXX

'J'lic .Sccrclnry CIA.Vtl;)!:) nlicr poriisiiig the reoort! ninl iiITordinn lltf 
opporluyiiy of hcariitu to the aiilliori/.cd rcproscnlalivcs of the . 
pclilioncrs (now apjicllaiils) on I'1.03.20I6 itassed the order dated 

.21.03.2016 and declared the CA&DD's letter dated 13.03.2010 

allowing Hcallli Allowancerlo the DG.SLt employees unlawful, againsl 
the rules, void ah initio anti dircclcd live AG PR lo rccovcf Ihc said 

j Allowance from tlicir salaries in easy installments.

i

».

■\ ••

lit this backdrop, the appellants filed the instant appeals with2.
i

the following prayer: - V, . :
"It is, therefore, most respectfully prayed that the 

appellant being: entitled to Health Allowance being ^ : 
covered under category of Health Personnel, the said \ 
order dated: 21.03.2016 by rcspomlent No.l tmiy 
ilicrcrore, be..set aside and it be declared that the uction ' . . 
cf respondent No.l in wiilidravying the .-.aid allov/aivSiT 
and recovery thereof from the salaries of appellants, is 
malafidc. illegal, violative of principles of locux 
pocnitentiac, unfair, unjust, unreasonable, arbitrary, s 
fancilul and ciipricious.iind that arc cntillud to receive 
the same, from the dale it has been withdrawn amlj 
stopped from payincnl.”
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The learned counsel for the appellants argued dial die : ■ '?• i -

appellants being I'cdcral goycrnincnl. Servants under Article 240 of 
Constitution of the Islamic Republic of Pakistan, 1973 and' covered lindcr 
Section 2 (b) of Civil Servants Act. 1973 were entitled jlo all paj^ 

allowances prescribed by' Fcdertil Govcrnnicni for it.s einployecs. I'lirthcry; 
staled that fmanctai dirpciivc; contained in Ministry of Finance j O.Mr^

•/:! '•\
J:■

I-.

} •.^«Jo.2(13)R-2/20Jl dated 06.02.2012 was unambiguois tmd 
stipulated admissibilily of Hcallh A|lowimcc to all hcalJi pcrsonlicl ji^. ■ 
employment of Federal Covcrnmcnl in UP.S .Schc:nc burdaspilc d|e;sind|p 

imlincalion of the Finance nivi.sinn, ihe appcllanis were deprived of lhcji|:.
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ibe .same claim vide oi\lc
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1 •'‘.05.2010 and 
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learned
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not
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.•ipproval ol'Uic J’limc Minisicr, ilnoiigj 
Ilircc 1-etIcraJ Govcrnincni 
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1 .1 sujnmao', specifically moved for 
Hospifuls J.c. Pakistan Institute of Medical

‘ ^''•«‘onnc Cicncrnl of Special Edi,
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icntion & Social Welfare, bciiiB
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tin
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counsel for the parties and perused U,crecord.
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letter
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Cburl. Islamabad on 
No.^007/201/4. i

l>ch..ir .,r Secretary n,K„,cp Division in Writ Petiti

»r H- -cTsr :rr. ^
.he Crt..7tr7r7“

onh„u,„ei„,. D.O. ir ^ol'2m “ "'■

cniitJemcni. I, ,l_ “‘.Oil on ||„ 53,J |3„3^ and dooWc

CAOD & DCS.;, tWirc. i.io Pir,!r."iv”‘'’“l”!''"!“"‘“"“™ 
or .resjiondonia. Now die nnaiioc DiV ' 'T" .

'=-=r=S~r= 

,=rr.3::~r£-,=~' ■hodoprivcd k.io>olcarrTOiiw,.a,|i„5l,ooi,wrh,cni„V^^ “

-r,hoco„a.horo;:5::~^^^
r"=“

noora wliici, „ 3j3,„5, II,,, |,„.35|,,|^ „i.
Hon bio Sopromo Conn of Pakis.an'ha.
Ohcc jranicd and aCed upon cnmicd a
»«rwn linilalcnilb,*? vi„,alion Lf namm, Jinliao. 

a'» that bcncnt.s received by a civil 
p.issed by ilic - 
sciv.nnt cotii.

on

m:v
I •

?!
I•tppcilanis) i.c. 24

%

. . !j
V I

of tlicir

I\
i:

V*'
4

g4 &
1973. I'urtlicr, the

1

!
I

to rcfuiifl the paid 
" Pocniicmiac because the

consislenllj; he,d that ,he benefit

vested right.which could

,1

. i •vrnot be
Ii is an csublishcd

I .servant^ even under

“ln«,uci..ly whiidianp „7coUto/'V ' ''r''”

Hpa,,pai:..,„ab;and.:::i:b:i““‘' —

I
■

i-
.g.;!

; frepotted in 
are;nor

;5' ! :
I'.* .1

fl- lC set aside.
'^“'^"“•‘HiketomakeUcmphasii 

Tribunal in Appeals No.224CR)CS/20l5

s£ 7. «•
on the judgments of the 

75 and 3S1 to 405(R)CS/20J6 dated '
a•••?■- i:rg;l

AmSTES n:S'!; 
■! •■•'ll

1
■•

; ?.t

i
:;4

f C;k*r:.| ; ••• • .'•<%•<* • .? •tiours.-s?t:;* '-.tV-
■ i.

■ •p v‘.

•■•••

t



.V
/

p> - ‘/ \o^./> .^G^ lv» I(#; cic. whJi M.iN.
-i

:■

o / ^ i-05.10.2015 .1110 N.I2.20U) •.vhcrJin ilio coiurovc!-,sy relating to Health 
.•Mlowance has alrcudy hccn roolvcd; When conrruiiicd with the said fact,

r •

iirthe respondents linve failed lo deny the fact. As such, the action of tl)c 
respondents iipjieiirs to he inconsistent in the light of the afotciiicnlioiied iii

. II •

judgnicnis on account ofAnicic 25 of the Constitution which guarantees 'r 
erjual righl.s.aml equal protection of lavv for every citizen. To ensure 
unifoimiity. rule of consistency must be applied while considcrine the ease
.»l ilic .**iiii*i* 111.* Ap.'N ritiiri vi.l.; iiri in tlio

C.1SC reported as 1996 isCIvlK 11S5 has already held that ”11110 of good 
■ governanee dcniands that the bciieriis of the said decision be cxiendeijl to 

Ollier civil servants al.so. who may not he parties to the litigation, instead of/
compelling them to approach the Tribijiial or any other legal forum. Hcjicc.-
the claim of the appcllanls is required' to be decided on the same analog 

principle as framed in the eases of Dr. Farrukli Fia'z Lodlii and others by tlic •
Tribunal vide its judgment dated 05.10.2015, 11.01.2016 and 14.12.201^.-

Forcgoing.in view and following the rule of consistency, tlic 
impugned orders dated 21.03.2010'iind 25.03.2016 arc .set asidc^Uh j 
direction to ^thc respondents to continue the Mcnlth AllowUncc already 
granted to tlie appellants since 2012. and to refund all deduction made in ■ 
eontplianee wiili i],c impiigiieil oider.sUviilii’n
ilic iliiie die epy uf ilii.s jiul|:i,icut is iveoive.'l in il.eir oniec. .Since the main 
appojils liave been tieccjjled. Mise. 1‘ctitions
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arc also accepted. 
Jiiilgiiieiii 111 Iijipiy all ilie. iiiled appeals imitali.s

..i

y.f • iiiiulancli.s.
s10. J iicrc shall be no order as to co:i(s. I ■: 15i

i.
. >;■■ 1.M' ;

11. . ■ Panics shall be infonncd accordingly. 
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. Jabbar HuBBain etci, \ . (in C.A,.1669/201'7)_
Syed Manzar Hussain Gardezi.ctp. ■ (in C.Ait670/^Ol7.) . 
Muhammad Saleera Kuaber etc. (in _,:.
Abid Hussain etc. •
Nawabcadaetc. . .
Muhammad Azecm-Mtan etc. (in 0;A. 1.074/17),'
Attaullah etc. , / (in C.-A;i6TS/5017i
Sj'cd.Nazir Hussain Shdh etc. (Iji C,A.'167e/2017)
Muhammad Amir etc. , (in; C.A. l677/17)
Mrs.MehmoodFarzana , (in C.A. 1673/2017) '
Muhammad Anwar ur-Rahmah etc. .(in C.A.1679/20a7) ,

.(in C;A.-16,80/.a.7) , ■
• (in C.A.l60r/.2Qa7)

. . (in C.A.1632/^17).
. (inC.A.16837l7) •

. (inC.A.16.84/2G17) '•
(in C,A-1685/2017).
(in C.A.1686/17)

■ (inCA.l6a7'/2017)
■ (inC.Ai4^8S/^pl7)..

(in C.A. 168^/17).. . .. ■
(inC.A.1690yi2O1.7);'. .. 

(in.CdV.t6?lvfa0i7)
■ (inC.A.1692/17) -:

(ineA.I693/.2d,17|...' 
(inC;A.i694./2Q17):.. ,
(in C.A.169,S/17)

: (in C.A 1696/2017)

•(in C.A.I698/a.7)r_^^ ' ■
(in C.A.169a/201-7).

, . (iriC.A.l706/.20i7). .

. . (in CA,17.09/.29l7) .

> in C..All7.a!r/201..7). , .
■ ,lrtC.A, 1718/2017) .:„v,

inC.Avl72D/e0l7:).-
■ ' (in C.A.-1.TO1/2017)

- (.inCAi7i22/l'7|.

I ■ .1•:
• i:1> {

i I:

. 1. ■ '1 ■i-v

■■#

•'.S'
Rafi etc. •
Mumtaz Khan etc.

, Mrs. Rehana Ghaffai- etc.. ■ 
/fead Khan etc.

. Shazia Bibi etc.

•; • ^

/
I' ■

.3{ .

Imran etc.
Zahid Mehmood etc.
Zafeer Ahmed etc.
Arslan IqbaJ etc.
Mrs. Syeda Khatoon etc.
Miss Zubaida IQiatoon etc, • 
Mrs. Farida Rg.fi etc.
Badar Munir Badar etc.
Azhar Mehmood etc. • 
Muhammad Daud etc.
Shafiq etc.
Javaid Ravif etc.
Ch. AmjadAli eta 
Liaqat Aii etc.
Akhtar etc. . .

, Shaukat Jan etd.
Abdul Karim etc.
Mubarik/Ui Satti etc..
Mrs. Safia ICalboro etc. ' "■ ’ 
Mrs. Sahleha Nasreen etc: ; 
Miss Shazia Nazir etc.
Abdul Rashid, Shah etc.
Mumtaz Gill etp.
Muhammad -Parhan etc.
Alludin etc. ,
M. SohaiUChatt etc.
Syeda Sadaf All etc.

uiTESTED M. Anwar etc. , . ..
fiA . Miss Shahida.Parveiin etc: ' ;*•.

Mrs, Shamim.Abld etc. ,
M /oclaw. Mrs. Rabat Sultana etc. ,■ 

‘^"cCmTlol-P^Ws^I'.MaqsoodctC. - 
inamsMtl Mrs. SumiraVaBmfeen ■

Shahid: M:Khan?etV ^
Miss Shazia, Bibi etc.
Mrs. RulchTC-Afzal etc, ,
M. Amir etc.
Mrs. Sumera Aziz etc.
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(in C.A.l72a/2017) 
AsifAliandotlvers- : y ; ' (4^ c.A.1724/2017)

. .Wajid Bashir.etc-.V - , (in G,A. 1723/17)

' . Zulfinar Ahmed others^ . ,,r . - L c-A. 1730/2017)
: Mrs RashdaJab^cnel^. ‘ «.vL;c.A.1731/17)

Mrs. Mah-e^Waad8rar ®6 others . c.A.1733/a017\
ZuDoidaKhanumctc. (in C.A.1.734/‘l7) .
Mrs. Shabana Latif;«te. (in .C.A.173S/'20l7)

■ Si'SSRS^g - gglSS'/Sj
SAAsiaBashidoto. . ^ gc.A.mS/l?) .

. ■ ■ FfeSS. ■
v: : srssfess.-. ■ ■ :.Syed ArifHusssmBbah eta.. „ . .^.c.A.1751/2017)

pkrveenAkhtar ctc. ... m C.A.1752.n7) .
MuhWnrhad’Vousaf etc.., (in C-A.17b3/201 / .
Nafr«n AirJumAya.ctc. c.A. 1754/2017)
Muliarnmad Ishaq Otc- ,
AalwMabirtood:etc. , (!«C.A,1756/20UV

„ AbddlGhafOo^^h^^ •
• .J* _ ^ c.A. 17o»j/ 1^)' Muhammad Saleem-lOwm etc. . i c.A. 1759/20.)7

Qi.ll Shad etc..-. i ,' '
Josheph Ra.flCL,,?':^■' .’ (in.C.A. 1761 /1^ ,, 
Sycda Sadaf AU^lP; ,i • ' (in C.A. 1762/201 <)

: Mrs/Mel^®2 .Aj“?^ “’'®' ' (in C.A. 1.763/201/) ■.

■ ■ - ■ iSS:^.SIs/^5 ■
MuhaTO'niaiiAjmat.6tc.. . .^ .{inCA. 176.6/2017,

^:«msTED;>s^S>c;' ; ;

. MsiYasmirvXaVwAHrtc. (in C.A.1776/17)
’/■ Miihammad Aalam-ete. , (in CiA.l777/20* <)

. ■ ' ■ VMisi ifcubina Ahjhht. .(ir,.r..A. 1770/2017)
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(jnC.A,178.1/20a7).i
Ms. Nazmin^i etc.^,

.M8r Taanecm Fatifna eto* ■
Muhamiriaii Nave'cd Arif,Khan ■ . ..
etc. (ihC.A.:782/l,7).
Miss Naa Tahir etc. ' -
Sycd SuJtan Shah etc;., , ym C.,A.ITW^plT)
Mrs. Shagufta'Bibi (m Cj\. 1/85/1^),
Khawarldreesetc., ,Xiri C.:h^;rB6mm ■
Mra. Naila Iqbal-etc. (in C.A. 1787/2017)
Ani,iad Badshah etc. {in C.A. 1.7881/17)

;Wari8 Malik etc. ' (m C.A,179?/20:i7) • ;
• Iraran Anwar etc. . ' ,. ’ (m e.A;T790/;20.1.7j-!’:

Amjed Sohail etc. .(inC.A.179.1/l7)' : - ’ .
AaifMaahidctc. {in C.A.1792/2.pi7),
Mrs. Nusrnt Dastagir etc.. (in C.A. 1793/20,17).
■Mukhtar Ahmed etc.. . • (in C.A. 1794/17) .
Basharat Masih-etc. (in C-A. 1795/2017) ■
Ali Relunan etc; (in C.A.179b/2017) . ’ ;
Munir Ahmed etc, (in C.A. 1797/17) _ i
Muhammad Zafdad etc. • (in C.A. 17.98/2017)
Syed Ash/ai'Ali etc. , .{in C.A.1799/2p:1.7)
Mrs.-Ki-iusarAyubeto. , (in CA J 800/£)
Malik VvTaheod Shahzad etc. . (m C.A.1801/?0I7)
AshrafMashidetc. ■ (inC.A.18p2/20l75
Muhammad Ajn-ial etc; . (in C.A.180371;7-) ■:
Mrs. Shaista Mana2ir.etc. (in C.A. 18047-2017) •
Mumta?, Hussain etc. . . (in C.A. 1805/2017)
Mrs.-Saiina Norcen etc. . (in .CA..1SQ6/17)'

. EjazAhraed etc.. . • ' . .
Shah Mtihamihad Alzal etc, (in.CAi.l81p/:2017)..';;.:
Muhammad Javed etc. (in C.A.lBll/ao'i7) ,

. . Muhammad Asif etc.- (in C.A. 1812/17) .
Muhammad Khaliq etc. • .{inC.A.1013/2017) -
NafiaaHanifetc.... . !!" '
Qari 7ahid Mebmbctl eto. . . , . kh :.. ■ -
Asiif Amin etc. • •
Mr.r.. veronica etc.. ■ ‘ (in C.A.l617/i2017)
Qafl Muhammad Siddique etc. (in C.A. 1818/17)' .

•. SyedaSaimaNasir-etc. (in C.A,1819/2pl7j
. Mrs! Hunta Waseera-etc. • (in C.A.I820/2017).

• Wahecd ur Rehmah eto. ’ (in C.A.182;1/1'7).
Ms. Saima Parveen etc, ■ ' . {inC.A. l822V,2.017) . .
Ohulam Rasool'and otbera (in C.A. 1828/17) ■

.__~Tirrv Tariq Khan etc. . . (in C.A.ia24./2pi7,):
Muzaffar Hussain Raflioreifttc: (in,C.A.1875/.20.17) ■;
Ms. Shahnnat5hahid.eto. „ , . . (m C-A. 1828/17). '
Muhammad Khari-eto,. (m C,A. l'82)7'/20,J? : ,

\.-..>i-na»soclaiL- BasharatAU etc. , .(in C.A.1828/20'17)
in.'f r'jniv. Coiifi ol P&Wi^un (in C»A.1829/^7) *

iuUnuMrt simbbir Ahmed etc. (in C,A. 1830/2017) • - ,
Mrs. Shamim Alchtar etc. {inC.A.1831/2017) .
Tanveer Ahmed etc. (in 9^.1832/17) - .•.. -
.S.M. Siraj etc. ■ (in C7L. I,a3'3/,2017), ,
Zahid Mchmood etc. (in C.A.'|.834/2017)..
Mrs. Nadia Norcen etc, , (inC.Aa835/17i:
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Shahzad'Nasiretc. /
Miss Rubina Aqeel etc. 
Irfan Ahmed etc.
Kausar Afza etc.
Atif Rashid etc;, ;
Mst. 3hamim Althtar etc; 
Bafaar Mchmocfd-eto.

Mrs. Naghmaha dabech etc.' 
Oari IWuhanimad'Abbas etc. 
Nourcen Kazmi etc. , ' '
Sajid Masih etc;
Mrs. UzmaKhatooh'-ctcv, ' 
Abdul Manap etc..
Harden Rasheed etc.
Sajid Mehmood etc.'

. , Zeeahan ur Rehmaactc.. 
Muhammad Saleh, etc. ' 
Said Rehman etc. 
Muhammad Ashrjif etc.

Shahid Rauf etc.- 
Farriilth Salechi etCi 
Muhammad Irfan etc. , . 
Muhammad. Iqbal etc. - 
Zia-miaJiAsad etc. \ 
Palahat Shahid etc.. ■'
Mrs. ASghari Baiid etc.
21a Afzal etc.
Muhammad .Rafaqat^otc; 
Raflq Masih etc..,
Javed Iqbal etc. '. 
Muliammad Yameehetc.

. Mst. Ishrat Masood etc.
Zafar Iqbal Bqjwa'etc.
Khalil Ahmad Bajwa etc. 
AJam Zeb etc.
Muhammad Jqbal'etc. \
Tanvcer BawaiSete. ' , 
Ghulam Imran; Haider etc.;: 
Muhammad. Rarid'. etc. ‘
Chan Mehmood Sajjad etc. 
Kisar Ahmed etc.
Aslam Shahzad etc.
Shaukat AH eta -.
'Niaar Ali etc, 
MuhammacLAsifetc.. 

MITESTED Arif Melimood etc. . :
hli. 'SyctiRi^dnAlttaed.ctc. .
jJlf: - , Muhammadetc.. 

couHWfIsoclato I'Aaiihar Iqbal'Kiyani. etc. ,
SupremoCouHeMSaktetanMunirMasill etc...

Islamabad . Shaukat Hayat etq.
Nazir Mehmood eta 
Syed-Akbar Huaaain etc. ,
Syed'Tahir.Huasaih etc. ' 1 
.Ms. Nadia etc.. -

>*• •
. (inC.A.183S/20'17)

. (in C.A.ie37/i>017) 
(in C.a; 183a/17)
(in CvA. 1839/2017) 

(in G.a. 1240/2017)
(in C.A.ia41/17)
(in C.A. 1842/2017) ' 

(in C.A.1843/2017)
(in C.A.iS44/17)
(in C.A. 184-5/2017) 

(in C.A.i84e^l7) 
(inC.A.1847/2017) 

(in C.A.18;48/2017)
(in G.A. 1849/47)
(in C.A. 1350/2017) 

(in C.A. 1351/2017)
(in e.A.ia52/17)
(in C.A.ia53/20i7) 
(mC.A.1854/2017) 
(in.C.A.18S5/17)
(in C.A. 1856/2017) 

(inC.A.18'57/2017)
. (iftC.A.185a/17) 

(mC,A.1859/2017) 
(mC.A.1860/2017)
(in C.A.IS61./17)
(in C.A. 1862/2017)
(in C.A. 1863/2017) 
(inC.A.1864/.17)
(in CvA. 1865/201.7)' 
(in C.A. 1866/2017)
(in CA. 1867/17)
(in C.A. 1868/2017)

. (inC.A.1869/17) 
(inC.A.l870/20i7)

• (ia.C.A. 1871/2017)
(in C.A.1872/17i 

- (in C.A. 1,373/201,7)
• •(iM-C«A.1874/-2.017)

(in C.A. 1875/17)
(in C.A.1B76/2017)

- (in 0.^1877/2017)
(in C. A.,1878/17) •

. (inC.A,1879/2017l
(in C.A. 1860/2017) 
(in.C.A.ib81/17)
(in .C.A. 1.882/2017)

. (livfiA. 1-883/2017)
'I .(in.,fc:.A;1884/17)

(in C.A..18SS/20i7) 
(inC.A..1886/2017)
(in C.A. 1687/17)'
(in Cf.A. 1888/2017)
(in C.A. 1889/2017) 
(inC.A.1890/17) 
{lnG.A.189i/2017)

. (inC.A.1892/17)
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Khalid. Usman etft, . . •; i

^^arAlieto. '

srssr^o:' : -
. (ln^O.A.lMosWtr)'

, , : ftatSS8?,w V.
MuJianuuadZahlrShah-ete ' .

• ftluhammad Tarin cte ' ■ 1544/2017P.- .
Muliammad khaHd etc f?naA..3.9a,s/2.oa7| ■ ■
Aiuhartniad Ejaz etc f?"''^•A-:15i6./2017j;

• 'Muhammad Iqbai^etc ';
Azad Khan etc. ’ ' . ; , .SyedUJmerShahetc'., 'f|"C.A.1949/;2QJ7/,-
Moeenud DinAkhtaretb (j" <?-A,102C!y.l7)
^ani Hussain Siddique etc ,f*" ■^•^•192.1/2017) '•

Muhammad Bashir etc. • (pC.A.p25/2Dl7) ̂
- •‘•uJJiqarAli eic. (« C^A.l gag/j

KhalidMehmobd la-ian -etc 1527/2017) .. ..
MuhammadShall^r • ’ lO^^ldim Hussain a etc ■

■NasirMehmoodSattibte C..A.1930/20l7)TahirMasih etc. ‘W ' . <«Ca.1931/2Q17)^
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i3 1! '1*. Muhammad Attique ur Rehman

'(inC.A.8ll/-2016) .

„.Respondents(s)

Mr. Sajid Ilyas Bhattl, DAG 
Syed Rifaqat Hussain Shah, AOR • 
Ms. Saadia Kanwal, S.p Fin.
Mr. Abid Hussain Cliaima, S.O'Fin. 
Mr. Sajid Javed, Asstt. Legal Fin. 
Mr. Abdul Razzaq, AAO MEG • 
Rawalpindi'

etc.
E
II;; ?*

■ . il a,For the Appellant(s)
(in UI cases) ' I . f:

§
1

■ i

. !f-

.1^

For the Responderit(s) In-person 

For the Respondent(s)
(inC,A.216/16r ' ■

Amicus Curiae:

ii1Mri Muhammad Ilyas LodM, ASC 
Malik Itaat Hussain Awan, ASC

Mr.' Muhammad Makhdoom Ali •, • 
'Khan,'Sr. ASC ■■
Mr. Sikandar Bashir Mohmand, ASC 

17.01.2018. '

■I ■

I
iil ■ a.Date of Hearing r
3
il

. flJUDGMENT

.TTMAR ATA BANDIAL, J.— By leave of this Couid

01.'4'.2016 and 12.12.2017 in the .

•I ■ I
:•! .grtmted. on 23.02.2016 

• several connected appeals before us, .tlie appeUant Federal

> I

il
! .Government' challenges the judgments delivered on, common I■ ii ' Ii

questions of fact' and law by the learned Federal-Service Tribunal 

on 05.10.2015, 11.01.2016 and 18.07.20l7. The judgments 

the connected, appeals declare tlie respondent
ji-■j!;

irnpugned in
■i;institutions .functioning ttnder the .employees of different 

Directorate General of Special Education (“DC5SE”) to be entitled
'J

s t
. I '■ i'5

5
Health- Allowance' granted by the, Federal • t:to payment of 

Government vide.its Office Memoranda dated 04.02.2012 and
r:.

06.2.2012. These Memoranda are issued by the Finance Division

Government of Pakistan pursuant- to ,(Regulations Wing) 

approval, granted' by the Prime Minister under the . Rules of
fJ//

/. I:!Business, . 1973. It would be useful' -to reproduce the two
I

/
I

Ill ■
'IfSemorOo-:-^, 
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I
memoranda containing the terms- conditions for the grant of 

Healtli Allowance to eligible persons:
4? ■ fiT,

I!
f

“ Government of Pakistan 
Finance timsion 

. (Regulations Wing)
Islamabad, the 04»> Feb.20.12

, ^ i
3'- F.No.2(13)R-2/2011^

OFFICE MEMORANDUM ;
^ •■ GRANT OF ADHOC ALLOWANCE EQUAL TO ■ 

• ONE BASIC PAY AT THE INITIAL.OF THE '
■ SCALE TO THE HEALTH PERSONNEL IN BPS.

SCHEME.

Subject:
5

■■ f i:
I-The undersigned is directed to say that the 

Ordinance-No.VI of 2011 that sanctioned the Career Structure for 
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly, CSHP is no longer in the field and aU health personnel • 
have' consequeriay reverted to the BPS scheme. In. order' to 
compensate health personnel for the loss of benefits sought under' 
CSHP -while preserving their status as Civil Servants, it has been 

■ decided by the Federal Government to granfadhqc allowance equal 
to one basic p.ay at the initial of the.scale to the health persQnnel 
in the .emnlo-yment of Federal Government, in- BPS scheme, with 

- effect Irom.'l« January, 2012..This will be in addition to Uieir
.. existing pay/allowances in BPS'Scheme.'

iss - ■

f
i

■ i ' !iiI :.|Ii:ii:
This Division’s OM No.2(13)R-2/2011-698 dated ITft 

November, 2011 may be treated as withdrawn w.e.f. 26'. 12.2011.
2..

!? .

11
Sd/-'

(M. Munir Sadiq) 
Deputj' .Secretary (R-I)” I

■ 4***.

i'-“Government of Palcistan. ,
Finance Division 

(Regulations Wing) . ,

■ Islamabad, the Od* February,2012 'F.NO.2(13jR-2/2011-777 L; .

-i'OFFICE MEMORANDUM

subject:- ■ ORANT OF ADHOC ALLOWANCE'. EOUAL TO ONE.
' ■ , ■ BASIC PAY OF RUNNiWG SATARY TO THE HEALTH ;

' PF.R.SONNEL IN BPS SCHEME, ■ -

. . ' In continuation. of Finance; Div:.sion’s O.M.
No.F.2(13)R-2/2011, dated 4.2'.2012, it has been decided by &e 
Federal Government to grant benefit of one basic pay of runnipE . 
salary a.s Health Allowance to the. health personnel in the 
employment of Federal Government, in.BPS sch.eme, with effect 

■ ■ from 1" January, 2012. This will be in addition to their e.xistmg 
allowances in BPS Scheme. Also grant of stipend amountog to 

• Rs.50,000 per ihonth to the postgraduate residents and Rs.24,ogo 
month for House ■, Officers respectively w-.e.f. 1.7.2011. wiU^

Sd/- ' .
(Manzoor AlilChan)

Sr. Joint Secretary (Regulations)’’

(emphasis supplied):

Learned Deputy Attorney General has contended 

that the'Health Allowance granted by the Federal GoveiTiment is. 

■ available to health pers.omiel in the employment of the Federd 

Government in. the BPS scheme at three, hospitals established in

i:
li

iii .
•ii

. per 
■ continue.

I

- ii. -2.

I
II

IJ
■ 1- I

!l
I4 'I'
hi

.. Senior C-pcrt Aasacfaie ' ,
' Supronie Court c? ,^aKi,s‘r.ri 

.....



& ■

iIslamabad, namely,. Pakistan Institute, of Medical Sciences . 

(“PIMS”),' Federal Government Polyclinic (“FGP”) and National 

Institution of Rehabilitation Medicines' (“NIRM”). .The employees 

at these hospitals do not have a career structure in place after 

. . . the Career Structure -for- Health Personnel Scheme Ordinance,

2011 (“Ordinance”) lapsed on 26-.1.2pil. The Health..Allowance'. 

was accordingly granted by the. Federal Government as. a form of . 

compensation. It is clear from the two memoranda dated 

04.2.2012. ^d 06'.2.2012'reproduced above, that the He^th' 

.Allowance ■ is granted' to “health personnel”. However, the 

composition of the. category of employees that are' eligible for the 

benefit has not been provided ,therein. The respondents who are 

■ several hundred in number are tinrepresented. by counsel. In' 

view of the fact that a. large number of employees are affected by'

; the instant eontroyersy,, the Court has sought assistance from . , 

, Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandar 

Bashir Mohmand, ASC as 'amicus curiae.' in the matter.

Mr. Sikandar Bashir Mohmand, ASC made able submissions 

before the Court that highlighted imporl:ant facts and., 

documents on record' which simplified the- controversy 

appreciably.

•i'-S'

ii'I
'l-if

I-

' t
!i " ■f

. in1
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I
■I
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It transpires that an Office Memorandum dated 

27.03.2G12 by the Finance Division (Regula.tions Wing) .clarifies 

that' the term “health personnel” used in the above mentioned, 

memoranda bears the meaning given to that Expression in 

Section 2(b) of the Ordinance. This definition'refers to tiie 

■contents of Schedule-I to the Ordinance which, specifies tlie 

service providers who qualily as health personnel. A perusal of 

Schedule-! shows that-five categories of service providers are

3. .
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g
Ii:;classified as health personnel, namely: Doctors, Allied, Nurses, 

Paramedics and' Support, The sendees'. specified under, tlie 

categories- of Paramedics ' and; Support, include Teachers, 

Audiovisual Operators, Technicians, Librarians, etc.' •,

The- administrative Ministry for. the healtli 

iristitutions of ' the. ■ Federal Government at Islamabad is the 

Ministry of Capital Admuiistration and Development Division 

(“CADD”). It is an . admitted fact that vide order dated 

13,03.2013 the Ministry of CADD granted the Health Allowance

/ ii
£1-

i-1^-
i;'

"1 ■

• i|

I
■ s4. e ■

;?

■ t ■'
f

■ Ai . .

A

. ■ 1
i.

to the erhployees .of the DGSE and its allied special education 

centers/ institutions including National Trust for'the Disabled 

(“NTD”) and the National Council for Rehabilitation of Disabled

respondents were .. thereby

;j

I '(“NCRDP”). The 

acl<nowledged as berteficiaiies'of the said grant and were paid

Persons f1
r!'i

. IJ

the Health Allowance with effect from 01.1.2012 until ii

27.10.2014, when the Finance Division,informed the Accountant 

General Pakistan Revenue (“AGPR”) that only health personnel 

working in Federal Government hospitals and clinics' were .

the . Healtii Allowance'. ■ The AGPR

"II

. qualified to receive

correspondingly instructed the. DGSE to stop payment of the
ii

iI
. i!

i!
said allowance touts employees , as no budget 'allocation for ;the 

said emolument.had been made in the financial year 2014-15..

' The discontinuation' of their .Health Allowanee was 

talcen to the. Islamabad High Court by some of the respondents. 

Vide order dated 17.9.2015. the learned High Court referred the' 

dispute to the Secretary CADD for passings speaking order 

thereon; and tiU- then restrained recoveiy .of past pa3Tnents of .

Health Allowance from the affected employees of DGSE and 

allied centers. The Secretary GADD heard the parties and by

' -if

. I; I
t;5.

' i
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I
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i
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order- dated 21.3.2016 rejected the entitlement of the . 

respondents to receive the said allowance. The principal ground 

of his decision is that employees' of the' DGSE were engaged in 

the process of education, training and rehabilitation of disabled 

■ children and therefore did not fall within the ambit of a health 

organization. The respondents successfully challenged the said 

order before tlie learned Federal Sei-vice Tribunal' which has, 

inter alia, by the inipugned j-udgment dated-18.07.2017 declared 

that the -respondents are entitled to- the grant' of Health 

Allowance. .

t

■ d

Learned Deputy 'Attorney General .has contended 

' - that after the lapse of the Ordinance that had provided a career 

sti-dcture for the doctors, nurses and paramedics. working in 

PIMS, FGP and NIRM, the Health Allowance was granted by the 

Federal Government as compensation to the said health; 

personnel. He was, however, unable to. show any 

contemporaneous direction issued by the Ministry of CADD or 

the Ministry 'of Finance that restricted the grant'of , the-Health .

Allowance to the claimed employees of the three hospitals 

specified by him. As already noted above, the definition.of health 

■ personnel -provided in the 'Ministry of Finance Office 

Memorandum dated 27.3.2012 is wide in scope and therefore.

6.

I-I

;

- j

:|

unhelpful to his plea.

We have examined . the definition' of. “health 

personnel” adopted by said mernofandum dated 27.3:2012 from 

Section 2(b) of the Ordinance which is to the following effect:

“b) "health personnel” means a person who holds a post in any 
■ institute or organization delivering services in the health 

sector and included in Schedule-I, but does not include; 
i) -a person who .is ' on deputation to the Federal 

- Governmenffrom any Province or other authority: ... ...

7.
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'-b
ii): a person who. is employed-on contract, or ori. work 
■charged basis or who is paid from contingencies;”

t'-

' It is noted, that the: foregoing definition of he^th 

personnel covers persons holding posts in any institute or 

organisation who are delivering services in the health sector that 

are-included in Scheduled to the Ordinance. Learned Deputy 

Attorney General was unable to distinguish the respondents, 

who are employees of the DGSE and-alHed institutions/centers,',. i 

NCRDP. and NTD. ' from the paramedm and support staff- 

positions that qualify as 

Scheduled to the Ordinance. It is not- denied by the appellant.

' that education,. training and rehabihtatioh of disabled persons 

are services, provided in the health: sector. These services fall 

' within tlie terms of Scheduled .to the Ordinance 'and therefore .

li8.

I
;i .

jiii .
■ !i;

health ' personnel according- to
■ t-'il. i

s

I
r

the providers tliereof qualify as health personnel.

Accordingly, not only do the respondents faH within^' 

the categoiy of, persons who are, in terms of Finance Division 

Mernoranda dated ,06.2.2012 and 27.3.2012, elig.ihle for grant of 

die Health Allowance but their entitlement has in fact been

admitted, by'both the Ministry of GADD, and Ministry of Finance. .

Ii

9. f! ■ ii
i;

!!

;!
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i'
p:

In this respect the aforernentioned letter dated 13.3.2013 issued 

by the Ministry of CADD is. referred.- Also the affidavit of. the

Government ' of Paldstan filed ■ in the

!i !|
If!

fSecretary^ Finance,

■ Islamabad High ■ Court .pursuant. to that 'Court’s order-dated
.1

[1
• i

d

- 20.3.2015 passed in.'Writ Petition No. 4007 of 2014, specifically 

records that the proposal approved by the Prime Minister vide 

Sioinmaiy dated 25.1.2012- did hot restrict admissibilify of the 

Health Allowance to 'the personnel .of the .three hospitals , 

(identified by the. learned DAG). For that reason-tlie Finance

:

• Ii
iii-f
sI
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i

ASenib.'- Court
SisprsrneCoroTP^itin. . m iii-



s
t

IDivision Memoranda dated 04,2.2012 and 6.2.2012 made: the ■

■. allowance available to all health personnel employed by the 

Federal Government in tlie BPS Scheme. ■

As’ a resTJilt, the said allowance was paid to the 

health, personnel of the DGSE and its allied institutions until' 

27.10.2014 when the Finance Division instructed the AGPR to 

confine the grant of the allowance to employees of Federal 

■ ■ Government hospitals ahd clinics. This instruction represents' 

merely a change of opinion which is not occasioned by an. 

amendment in the terms- of eligibiUty for the Health Allowance, ■ 

Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and 

27.3.2012 _ issued by the Finance ■ Division, Government of' 

Pakistan still hold the field in their prigirial terms, there is no 

inerit in the objection by the learned DAG to the entitlement of
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As a secondary and also tenuous argument, learned 

Deputy Attorney General contended thot the He.-fi'’'’ ..''howr:-," 

granted under executive . fiat, without any statutory backing 

therefore the. same can' be withdrawn by the Federal Governmeiit 

at any time.. That is clearly a flawed contention.. It is admitted' ■ 

that grant of: the Health Allowance and the terms of eligibility to 

receive the '.same were determined by the competent authority,' . • 

Ministry of Finance in accordance witli Rules of Business of the 

Federal Government. The original terms of the said lawful grant 

still hold the field. These were acted upon and payment- of the . 

Health Allowance to the respondents has Conierred a vested 

right upon. them. In such circumstandes, . the executive is barred ■ 

by the rule, of locus poenitentiae from unilaterally rescinding and 

retrieving the beiiefit availed by its recipients.. Reference is made ..
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Muhammad Himayatullah Farukhi (PLD' 1969 SG 407) and 

• The Engineer-in-Chief Branch vs. Jalaluddin -(PLD 199.2 SC 

; 207): Therefore without a change of 'the terms of eligibility for 

the Health Allowance eveii- tloe prospective exclusion of the 

': respondents from receipt of the benefit shall constitute arbitraiy, • 

. and unlawful action. '

12.

6'

ii

I

In the circumstances, we do not .find .any .error or 

defect in the imputed judgments’ of the learned Federal Service.

Tribunal, dated 05,10.2015, 11.1.2,016 • and 18.7.2017;

Consequently, these, appfeMs are dismissed and the entitlement, 

of employees of the DOSE, allied institutions/centers, NGRDP 

, and' NTD to-receive the Health . AUbwaince, is affirmed. s
'

1. .

Sd/. ian Sa^ib/jyisat', CJ
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% to Pakistan, through the Secretary, Ministry of Finance vs.

Muhammad Himavatullah Farukhi (PLD 1969 SC 407) and 

The Engineer-in-Chief Branch vs. Jalaluddin (PLD 1992 SC 

. 207). Therefore without a change of the- terms of eligibility for 

the Health Allowance eveii the prospective exclusion of the 

■. respondents from receipt of the benefit shall constitute arbitrary ■ 

arid unlawful action.

f
:>

I

In the circumstances, we do not firid .any error or 

defect in the impugned judgments' of the learned Federal Service.

12.

Triburial, dated 05;i0.2015, 11.1.2016- and 18.7.2017.
]:Consequently, these appeals are dismissed and the entitlement 

of employees of the DGSE, allied institutions/centers, NCRDP 

and ■ NTD to •. receive the .' Health . Allowance , is affiimed.
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GOVERNMENT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT AND ADMN: DEPARTMENT 

( CABINET WING ) 
No.SOC(E&AD)9-24/2019 

J__DatctU^shawar the 28*'' October . 20p-,4
■"C

IBThe Secretary tio GovT. of Khybcr Pakhiunkhwa
iSakat, Ushr, Social Welfare, Special Education &• Women
Department.

■

CABINSMETyplNG OF PROyiNCI^SUBJECT: DECISION OF THE 
DATED 22,ia2fim

Dear Sir!
I directed to forward /I"

iiiceung of Provincial Cabinet held on
Chief Minister, KJiybcr Pakhiunkhwa for implementauon.

i AGENDA ITEM NO. 16 _ rtvetre rip SPECIAL
DRAWL OF HEALTH ALLOWANCE BY, THE KHYBER
EDUCATION WP.NO.430/2018 NAZEER SRAH VS GOVERNMENT
PAKHTUNKHWA _______________ _______ .

■ J

'-‘S/I

Decision of the Cabinet: ' 'i

The Cabinet approved Health Allowance to the devolved employees of 

Special Education Institutions at the rate of one running baste pay.
:'

Zakat, Ushr, Social Welfare, Special Education & 
Women Empowerment__________ __________Implementing Department: J .

.V.',
I am to request tliat an impleTnentation report of the Cabinet 

, Administration Department. — ^

'■■■ a2.

I
Cabinet Section Your^Jaitlifully,

■ I

■

'^(TAimiJfiAMMAD) 
SECTION OFFICER tCABINETl

ENDST.NO fa DATE EVE^
Copy to:-

Deputy Secretary (Cabinet) AdmlnistraupnJ3epSftnte^^

■i

1.
2.
T. PA to

!

SECTTCi?rOFFICER (CABINET)

r-

t
5

i-Tj
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¥Division Memoranda dated 04.2.2012 and 6.2.2012 niade the . • 

allowance- available to all health personnel employed by the 

Federal Government in tlie BPS Scheme. '. ■

As' a result, the said allowance was paid to the 

health personnel of the DGSE and its allied' institutions until' 
27.10.2014 when the Finance Division instructed the AGPrVo 

confine the grant of the allowance to employees of Federal 

' Government hospitals ahd clinics. This instruction represents 

merely, a change of opinion which is not occasioned by an. 

amendment in the terms- of eligibility for the Health Allowance.

' Therefore, as the Memoranda dated 04.2.2012, '06.2.2012 and 

27.3.-2012 issued by the Finance - Division, Government of' 

Pakistan still hold the field in their prigMal terms, there ia no; 

rrierit in the objection-by the learned DAG to the entitlement of . 

the respondents' to claim and receive the Health AUowance.

As a secondary and also ten'uous -argument, learned 

Deputy Attorney General contended that the He:alth Allowance is 

. gi'anted under executive . fiat. without any statutory- backing 

therefore the same can' be withdrawn by the Federal Government 

. at any time.. That is, clearly a flawed Contention..It is admitted' • 

that grant of the Health Allowance arid the terms of-eligibility to ; 

receive the same were determined by the competent authority,' - • 

Ministry of Finance in accordance witli Rules of Business ofthe 

Federal Government. The original-terms of the said lawful'grant 

still hold the field. These were'acted upon-.and payment-of the . 

Health Allowance to the respondents has conferred a vested 

right upon, them. In such circumstances, the executive is barred- ■ 

by the rule, of locus poenitentiae from unilaterally rescinding and 

retrieving the benefit availed by its recipients.. Refemnce is made ,.
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA 
FINANCE DEPARTMENT

notification

of the Supreme Court of Pakistan CivilNo.FDfSOSR-in8-8/2019, In pursuance 
Appeal No. 811/2018 titled "Muhammad Atique Ur Rehman & others Vs Federal 
Govt of Pakistan & others etc" the Government of Khyber Pakhtunkhwa 
(Provincial Cabinet) has been pleased to approve Health Allo\wance at the rate of 
one running basic pay to the devolved employees working in the Special

from the date of their devolution to Provincial Govt ofEducation Institutions 
Khyber Pakhtunkhwa.

2 The above said allowance will be admissible only to the employees of 
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18 

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa 

Finance Department

Fndst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

1. Accountant General, Khyber Pakhtunkhwa Peshawar
2. Principal Secretary to chief Minister Khyber Pakhtunkhwa.
3. Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar 

Social Welfare, Social education & Women Empowerment4. Secretary to 
Deptt.

5. Director FMIU Finance Department Khyber Pakhtunkhvya.
6. PS to Minister Finance Khyber Pakhtunkhwa
7. PS to Secretary Finance Department Khyber Pakhtunkhwa
8. PS to Special Secretary Finance department Khyber Pakhtunkhwa
9. PA to Additional Secretary (Regulations) Finance Department

10. Master File

Section Officer
Finance Department (SR-II)



L .

BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN 

EMPOWERMENT DEPARTMENT KHYBER PAKHTUNI^HWA, PESHAWAR.

Subject : THROUGH PROPER CHANNEL APPEAL FOR THE GRANT OF HEALTH ALLOWAI

Respectfully Submitted

That I am serving under your kind control in the Special Education Institution and 

teaching/providing Special Education services/training tb Special Children. It is 

pertinent to mention that after eighteenth Constitutional arjnendment the employees
of Directorate General Special Education of the Federal Govt: Department, have been

and such devolvedtransfer/devolved to the Provincial Govt:, Special Educajtion 

employees though serving under the same department; of the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equal to one running basic pay 

w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service 

Tribunal as well as the Honorable Supreme Court vide its Jijidgements in Civil Appeal 
No. 811/2016, also approved by the Provincial Cabinet ion 22-10-2019 and also

j
implemented. i

Since the employees of devolved Institutions and I am performing the same duties in 

the same Institutions, same department, having the same jbb description and cause, 
being teaching/providing special Education/Training to special Children, therefore I 
could not be treated discriminately more particularly with respect to my colleagues 

and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-

1
2012 and even after the payment of arrears the same has been merged in their basic 

pays. s

It is therefore requested that I may kindly be allowed/granted Health Allowance 

equivalent to one running basic Pay w.e.f 01-01-2012 on the analogy of the 

employees of Special Education institutions of Khyber Pakhtunkhwa with all back 

benefits.

Dated : 2^^

H

Mfn



VAKALATNAMA
BEFORE THE KPK SERVICE TRIBUNAL. PESHAWAR.

No. /2022

Soil Ulj^ .Appellant

VERSUS

Respondent(s)& o thers

, do hereby appoint and constitute,
Fazal Shah Mohrlnand Advocate Supreme Court &. To act, appear 
and plead in the above-nentioned matter and tp withdraw or compromise the 
said matter or submit to arbitration any^ differences or dispute that shall arise 
touching or in any manner relating to the said matter and to receive money and 
grant receipts therefore and to do all other acts and things which may be 
necessary to be done fo' the progress and the course of the prosecution of the 
said matter.

I,

To draft and sign files at necessary pleadings, applications, objections, 
affidavits or oiher documents as shall be deemed necessary and 
advisable for th s prosecution.of the said matter at all its stages.

I.

To employ any other Legal Practitioner, authorizing him to exercise the 
power as conf(?rred on the undersigned Advocate, wherever he may 
think fit to do so.

2.

AND I hereby agree to ratify whatever the Advocate or his substitute shall do 
in the above matter. I also hereby agree not to hold the Advocate or his 
substitute responsible fc r the result of the said matter in consequence of his 
absence from the Court when the said matter is called up for hearing. I further 
hereby agree that in the event for the whole or any part of the fee to be paid to 
the Advocate remaining unpaid, he shall be entitled to withdraw from the above 
matter. Received by me c n____________

CLIENT(s)

a
ACCEPTED BY:

Fazal Shah Mohmand
Advocate,
Supreme Court Of Pakistan,

OFFICE:-Cantonment Plaza Flat 3/B Khvber Bazar Peshawar Cell# 0301 8804841
(Clerk) Cell# 03339214136
Email: - fazalshahmohmand@Qmail.com.

(S'

mailto:fazalshahmohmand@Qmail.com

