16.08.2022

N
' §
Learned counsei for . the appellant present. Mr, Kablrullah
Khattak Addltlonal Advocate General -for the respondentS‘
present. ' o

Reply/comments on behalf of respondents not submltted

' Learned Additional Advocate General seeks time to contact the
respondents for submission of. reply/comments AdJourned To
‘come up for reply/comments as well as prehmlnary.hearmg on

13.10.2022 before S.B.

(Mian Mahammad)
"~ Member (E)



1 S.No..

Court of.
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'FORM OF ORDER SHEET

F.Case No.-

Date of order
proceedings

124/06/2022

s

06" July, 2022

hearing to be put there on c”é ,09, 22- .Notices bel. issued“to appellant

lelo /2022

Order or other p'focé-éai—ngs with signature of judge

T

The appeal presented today by Mr. Fazal Shah Mohmad Advocate '
may be entered in the Institution Register angd put up. to the Worthy

Chairman for propef order please.

e
REGISTRAR .
This case is entrusted to Singlé Bench at Peshawar for prel'iminary

and his counsel for the date fixed.

CHAIRMAN,

 Counsel for the appellant present..
Let.pre-admission'be' issued to the respondents. Ta -
| come’ up for reply/preliniinary_ hearing,Qn 16.08.2022
before the S.B. - '

- (Kalim Arshad Khan)
- Chairman
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Dated:-20-06-2022 ‘ ppellant

Fazal Shah Mohmand

Advocate,

Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Pesﬁawar Cell# 0301 8804841

Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

N g

Advocate
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£ 4 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR RSl N
inry No. /Z Z
Service Appeal No_lol$ /2022 ° /1 2
Dalcdz‘ (-202'2/
Rafi Ullah, Driver (BPS-06), Govt. Institute for the Visually
Impaired, Children (Girls) Peshawar.....cceeesecrscennens Appellant
VERSUS
1. Govt. of Khyber Pakhtunkhwa through Secretary, Social

Welfare, Special Education, & Women Empowerment
Department, Peshawar.

. Director, Social Welfare, Special Education & Women

Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil

Secretariat, Peshawar.

. Govt. of Khyber Pakhtunkhwa through Secretary, Finance

Department Peshawar.

. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

%}ﬂ edtn-1ay

Il T i ek

w\s\w

On acceptance of this appeal, respondents may kindly be
directed to grant/allow the appellant Health Allowance at the
rate of one running basic pay with effect from the date of
appomtment W|th all back benefits.

Respectfully Submitted:-

1. That the appellant was appointed as driver (BPS-06) on 22-

12-2020 and is serving in the Special Education Institution
and teaching/providing special education/training to special
children and since appointment he has performed his duties
with honesty and full devotion with spotless service career.

2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the



Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

3. That the appellant being similarly placed, approached
respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of his appointment, vide departmental appeal which
has not been responded so far despite the lapse of the
statutory period of ninety days. (Copy of departmental
appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting
the appellant, Health Allowance equal to one running basic
pay with effect from the date of his appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUND S:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.



D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
Dated:-20-06-2022  Appellant
Through ! 2 j
Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan
LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. | \ 2 <

ADVOCATE

AFFIDAVIT

I, Rafi Ullah, Driver (BPS-06), Govt. Institute for the Visually
Impaired, Children (Girls) Peshawar, do hereby solemnly affirm
and declare on oath that the contents of this Appeal are true and
correct to the best of my knowledge and belief~and nothing has
been concealed from this honorable Tribunal.

P ENT
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S . : In d:c I-«.clcml .Scnu.c Tribunal, Islamabad

: . l\“)])l..ll\ N0 hi o 573, 757 v 793, 894 to ‘)H\ 9]8 A, 919 10

1:./'5 . ' . 943. 998 10! 045, 1108 10 1179, 1224 10 1243, 1265 to 1325, 2327

' 10.2350, 235210 2368&2368-A, 2369 to 2443, 2446 o 2484 &
2487 10 2501, ..306 to ZDZO(R)CbIZO 16 withM PS.

Nusrat Talir and others
\'cr\ux

Sccretary, C‘.lpl( i Adnmu.«.(x.:(-on & Develapnent vamou. :
Sccn.l.u'v l-m.lnu.- Division and ACPR Isl.nu.nb.nd

D.ltc of[nslxluhon : 04.04.2016, clc. .
~ Date of hcaring : 17.07.2017
Dalc ot’ Judz,mcnt £ 18.07.2017

Iz 1
. : . Bgforc:- . Syecd R.n!’quc IIuamm Shah, and- ]
Voo o R o Sycd Muhammad H'umd Mcmbcrs.
. Present: ‘ Mr. Muhamm.nd Auw'xr Mug,hal Advocalc (‘or lhc . -
N appcliaats. - Co
Y. " Syed: Zil-c-Husnain Kuml. Assistanl  Alorney

‘General for the respondents with M/s Arshad Anj um, )
Assistant Dircetor, CA & DD, Naveed Aklucr, Section . i )
Officér, Finance Division, Azhar Nadecm A vnn. '
Assistainl Accounts” Officer and, Mulmmnmd Ja bnr.
bun()r Audllm AC-l’nl\ as DR ~. -

IUD(‘MI‘NI‘

" SYED RAI‘IOUI- HUSSAIN SHAH, MI‘MBPR’ Wuh umuudbllwl

we shall decide the above ullcd appeals. The facts ;,nvmg rm. to lhc prosent: i '?:

_ appcals arc lh'xl the Prime Muuslcr of Pakistan appxovcd p.xymcnl ‘of . Hl al(h . "-' '

Allowancc to the msuluuous provzdmg Health Scrvxccs in lhc year 012.‘.4;;; :

. _ and the Fi mancc Division’ issucd nouﬁcauon No.2(13)R-2/201 1-777 ntcd i’
' ¢ 06. 02 2012 for grant of Health Allowance, cqual to onc,lms:c p oI" . }
running salary to the hcnllh personnc! in the cmploymcnl o(' Tc{;cx‘a ,j

) Government in BPS Schcmc. w.e.lL 01.01.2012, in addition lo lhc existii 'Z';
‘pay and nllow.mcu. in 131’5 scheme. Health allowance had bu.n pmd tt ’E

3 conlcmponru.s of the appcllanls in o(hcr Government. F Iospuals mclu mg ' ::

PIMS Federal, Govt Paly dmu,. C‘DA ICT, Pakistan R.ulw.xys .md F c.( H

s

Govcmmcnl Scrwcu; Hospxl.ll N.mmbncl cte. but it was d :st.onlmm.
' : o the prc.scnl appcll.mls vide’ nmpugm.d orders dalcd 08 08. 2014 21 .03.20 ] )
. ; ) d T
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T 56510 STIRIS2016, wic,

and ZS;(JJ.ZOI({.__TI»c. Scerctary, .C:Ipil:_'ll. /\Eln\inislr:r:.’m & 'Dcvclopmcnl .
Division ((.'A.;('Vl.)d)) vide letter daied 06.08.2012 allowe. Mealth Allowance
"o 24 personnel of iy i:cl'mful-'c"Gcn'cr.'ll ol Specizl l':(illt_ ‘un (OGsE) und
the AGPR, Islm.nnbad_'s!nrlcd‘ paying tlic snicl'Allos\:nncé - ‘hese personne}
wWith elfew From 0101 2002, 1hue o discriming vy aelice) of Secretury
CALDD ihe employces of DGSE started agitating (I'u:. matter with him who e
i leiter dated 13.03.201 % alleveed | ealih Allowance (c; all the cmplquu\"
. of I6 ins(il_u(itms ol DCSE any allied education ccud-c.‘s-, cle. in vié\\'~ol‘ .
funclions and the servicey l')cing renderéd by them g prbvi(ling}-lt:.’ll(h_
-Services (o (th disabled and special children wiy eflect from 01.?)1.2012
and the AGPR vnccordixigl_\; ;\'(;xrlccl p:lyiug (hg said '}ullmmv:n.lcc o lhv_uﬁ. The
~AGPR vide letter dated 05.08.201 4 inl’unilcd' the Dircétor .Cancrnl',"DGSE! -
-that Finanee Division had.not Provided budget allocation lor the year 2014-
2015 for the said /"\llowang:c;. hcnqc. the payment of shid Allowance he ) .
"Stopped by submitting }hc‘cqmphlcr changes theough couccm‘c:l 'DDO_s. ©
. Subscquently the Finance Division ulloc:ucd'budgcl for the sajd Allo‘wanc'c T x G
but the CA&DD parked the budgey .:md later on nliogatcd the s':imq to some
otlicr organization, Being aggricved c').l's(o'p,;:ngc"of the suid Allm}v:mcc vide
letter. daed 68;08.20 14 the affected c|11|710)'¢cs filed Wit l’cliliovl
No.3,78‘4/2OM. 3358!’201-? am.c_l'-l()()WZ()l-I whfcﬁ_wcrc_ disposcd of by the. -

Y

Hen’bic lsl:im:;’lmd HMiph Cowrt, Islamabag vide order ditted 17.()‘).2015 it

-the following manner: . - g B
XXX _ R _ : XXX o
4. In e light of ihe above, the instan pelition I
alongwith the: connected pelitions are converied intg, il

representations deemed 10 be Pending before thelearned
. Secretary CADD, The leamed. Scercrary CADD ‘shalj |, -
“afTord " an opportunity of hearing 10 an authorized
- epresentative af (e petitioners -and, thercafler pass a
© Speiking order, If s expected that (he Sceretary shall,

inter alia, take into c:onsi(lcra(-iou: S i

) the affidavit dated 36,3.201 5 filed by the Scerciary

Finange, during the Procecdings before this Court; !

T the et hat in sonie cases thé Health Alloy vance,
’ Was paid to the empioyces hy ihe AGIR pussuant
v e e appraval given hy 1h¢ CADD:;: C

©) The QUeSt  munde by and on behall o -the,
Pelitioners that in the circumstances recovedy of -

: o o the Health  Allowance would . cause imnlense -
: L ' - bazdship:; apa - ;
. . . . '
) d) The Iact. tha the petitioners are craployces of:
& A QD 3 dilferen Separimients  ang enditios under | fhe:
T ] . . . - -
{ &7 .
.

g -

pck s :EQ |
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: o ./.4? é’ 3 565 m.‘.'/.'l(l()(:.\‘/mu.,clc. with M.I',
. el - e o S
T AR A ‘ .
T 4
N '\1.' administrative umuol ul CADD and, therefore, the
- ¥ entitlement  or  cligibility shall be taken into
4 consideration in the  light of status ol cuch
: depariment or ullll) scparately.
5. - In order to nicet “the ends of JlISIILL, n( would be
"appropriate that. recovery of the Health Allowance alrcady
paid 1o thé cmployces is recover cd aficr a speaking order hais
been passed by the learned Sceretary.- It is expected that the
= Sccrctary CADD slnll pass a spcaking order prcl'cmblv within .
- © 90- (h)‘ -
XSS B ) ‘ .. XNNN NXX
) The bu.n.lm) CA&DL alier puu g llu, ru.uu' uml allording the E
s : ‘opponugmy of hL-lllllL’ oy lhv.. .mlhmm.d lcprcscnnuvcs ol (lu. .
B ' pc(moncr; (mow appellants) . on 14.03. "016 passed the order dn(u!
.21 03.2016 and . declarcd the CA&.DD; teiter d.xl-.d 13.03.2016
. o allowing Health Allowanee. to the l)(.abl; cmpluyccs unlawlul, u;_;uiu-;l' .
the ‘rules, void ab initio and dirccted the-AGPR to lCCOVCl lhc. saul
) . i Allow:mcc from their salarics i in casy mslallmcnts.
. S L2 . In this, backdrop, lhc nppclhms filed lhc mslanl .lppcal\ with
thc followmg praver: - z.‘ , ’
] ) C“Itis, lhcrcfort.. most rcspcclfully pnycd that tlu.
_appcllanl being: cntitled to Hcalth - Allowance being | :
covered under category of Health Personncl, the said [y
‘order  dated” 21,03.2016 by respondent No.1 may |
. therefore, be set aside .uul it be declared that the action |
: . of respondent Mo in withdrawing the suid allovangn|-
' and recovery thereof from the salarics of nppcll.mls is|
malalide, |llcg.1l violative of principles of locus|
. pocmlumau, unfair, unjust,’ unrcasomblc. nrbxlnry £
fancilul and. capricious. and that arc entitled to receive] -
' the same, . from the dn;u it has been. wuhdr'\wn and[ -
Sloppt.d lrom payment.” T RS :
3.4 ’lhc lc.xmc.d ‘counsel for the appcllants nrguv.d tha .Lhc'.:“'
. appcllants bcmg Federal govermm.nl. Scrvants undcr Amclc 240 of"'j -
" Constitution of the Islamic chubllc of Pakistan, 1973. and covered 1ndcr~" )
Scction 2 (b) of wal Scrvants Act, 1973.-were entitled - lo all pay-
allowances prescribed by I u.h,r'nl Government for its unpluyu.a. Fhiethe
ol o
stated that - ﬁn.mcu! dlrpcuvq conl:uncd in Mxmslry of] l‘muncc A
. No. 2(13)R-2P011 d:ucd 06.02. 201" ‘was unambxguon.s :%nd glc '
_ , . stipulated admissibility ol Health- Allowance to .1ll health personpel:
o o O cmplovmcm of Fedéral G overnment in’ Brs .St.lu..m. but ldespite’ e sai
nnuln..umn ol dhe I m.mu_ I)l\'nsmn. the appellants were dupuvx.(l ‘ _'
. . ' . T
. *
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. said benefits, In suppont of hm u.rsmn rln learned wum»t.l lor lhc
appcﬂnnl.-. referred to the Jwlements of FST dnu:d 05.10.2015. 11.01. "0!6
18.05.2016 and 14.12.2010 p.n\cd in AppL.’ll "4([{)C'§/""()l 1. 867 (n
S72‘(R)cs_12013. 176 10 1187, 18y o l"Sl(l\)(,S,"’Ola & 381

- ,J’Oﬁ(l{)CSI’OJG and prayved for the samc relicf, The h.nrucd uoumul
vdumcmly argucd Ahat the Fespondent-Finance Division was blmvml,, hot
-and cold in the same breatly fis. on the ane h.md it had .nduulu.d the chum ol'

the ppeliants in paia 4 . l..-.u r.:\-.m'm, coiinents {iled i the HMan® oh.

. Islamabay Migh Court, lshm:\b:\d while, on the other I, llu.y du.llm.d

the mmc claim vide order d.n(ul 2l 03.20106. He contenglcd (lnl ‘the bcm.l' v

wilhdrawy umln(cmll\'. in \'mlmmn of j puncxplc of natural’ Justice, The

Jdeamced counsel lor the appellant I.nlly argued (hat unpugncd ordc.rs weré

void ab- mmo. cm.nm-nrm-luchcc and having no \.muuy of law ng

wllhdr:lw.nl 4 stoppage or .\.nl.uy .unuuulul to p\uu\lmu.n( which could not

: b(._-l\\"lrdcd without .ndnphnr the duc procesy ol Liw. provided mulcr lllc

Gu\'émmém Servants (12 Hu.--.m.y nand Un'.uphm.) Rules, 1973.. S !

4.0 - . The nppc'xls wcr;c rcsfslcd'.b'y the rcspon_(.lén.l.;.v;’l"L,w:ls S(c’l(.'
that lhc said allowam ic u.n x.o( admissible o the appcllants as llxcy dnd "T

“fall unclrr the 'Ic.xm'lm of hnhh personnel § vbecause health pcrsonncl mcany .. -
“a pcrson who held a' post in .mv xn-'muu. or organization dchvcrmg scnncc.;." :
" inthe hcallh scctor and mcludcd in St.hcdulc.-l It was further submulcd tha{

(hc Health Auow-mcc was nllowcd provnsnonallv 1o the appellants by Uu.‘
AGPR on the -basis of- C/\DD Division's leter dated - 06.08, 2012 buf

_ subscqucntly that Division v..nl a rcfcrcncc to the Finance DIVISlOIl lo Scek

its concurrcnee for admxssib_ili_l}; of Health Allowance which rc"grcuca thei -

same on | 4.03.2013 on-the grot_md that they \vcru mvolvcd in the proccﬁs

of cducation, training and rumlnhl.umn nl‘ disabled children and persons

ity chs.ub:mu.s and, h«..ncu, -.mlhl not be dcclnrcd g hmllh p\.reonncl to].

become Lﬂlllh.d for the suid .xllow.mcc. The CADD on 13.03.2013 in its
comumunication (o AGI’R u‘uncu,d sanction of the [ Tealth: Allownncu. o
DGSC cmployccs \\'nhnu( cunc;:rrcncc. of the Fj inance Dl\'lSth aud» thc
AGPR  ade PI’D\'I\IODRI .x\'mm. o the appcllants. which *was
,suhscqucn(ly chsconlimlcd aficr vcrxlu.unm ol" umllcm»nl in .brdu' {o
. '_pr,c\_'cm the misusc of this allowance by non-cntiticd personnely It was-

submiuéd'h,v respondent Nn 2 lh.u health .tllow.mcc wWas granted

4 ‘m‘u m 57 l( |<)c.~.:2mo, ele, w:lh M Ps.
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"n:l‘mbililu(ion of disabl¢d chx‘ldré:n

’ s ?,' - § sesw 573(!()Cm0!6.clc. wilh M.D's,
. ’ ’ . .-- " ‘
approval of the P'ringe Ministcr, through

# summary, speeifically moved for

three Federal Government HMospitals i.c. Pakistan Institute of Medical

and National lastitute of Rehabilitation Medicine,

Scivnees, .G, Polyclinic ‘
& Social Welfare, licing an

he Directoraie General of Special Education

cducational Budy. dealt with . (e process of cducp‘lion,A-(ra'ining and

and persons wiih disabilitics, which was
carried out by a muiti-arofessional teany ixicluding' leachers, prof‘cssimmls..
;Ioélors. admiu‘i:.'lr:;(ur:.',. ministerial g Slippur(ivc /ancillacy stafy did nwt
fall within the ambit of healthy' organization and could not be declared as

. *hiealth pérs‘bnncl' _lb yet the .-;:xid-n)lmv:'mcc. The respondent No.3 .-

_AGPRin jts p@ia\visc‘comn1cnts .submiucd that the idcnlical_,_cascs,lillcd Dr.
Fnrkh'F.ﬁL'odhi, etc.’ vs Sccretary Finance were' stj]] pcndixig JDeflore the

Hon'ble Supreme Court of Pakistan,

N We heard the lcarned counsel for the partics and pérused the
-record, ' i ’ . o
S 6. : ""l’_h;.-':-‘h‘u;.ll(h‘ alowanee i:q;ml to anc basic Pay aof running salary-

was, granted to the healp personnel i the  employment, ol' Federal

“Government, in BES Seheme, \Vﬂh clleet from 01.01.2012. 1¢ was made

ddmissible io'non-clinic‘nl cadres. In reply-(o o query raiscd by AGPR vide

letier No.TMI 18-64/Cs]

PIHPSI2011-12/186, daeq 12032012, the _|.

 Regelations Wing of the Finance Divisicn vig. U.0. NoF2(13)r 22012~ |

172 dg(cd 27.03.2012 fumished definition of the health personney by stating

‘organization delivering scrvices

- that *healwy personnel® uncant persons who held o Post in any institute or -

in the health sector ‘and - included in

S_ch.cdulc-l, but' did not _includc: person who Was on deputation 1o (e

Federal Govemment from any
contract, or on work charged

“The appollants'arc acither _ deputationists from any Prov

Province or other authority an
e

d who was on .

basis or who Wwas paid from contingencics:

ince or othcr -

- authority nor have been engaged

Thcy arc also not being paid from

: 'dcliv_criqg‘sr;rviccs to ‘the disabled
* appellants compriscd of Academic

to the definition Turhg’shcgl- by the

'27.03.2012 the appcllan(s-,nrc," entjt
under Ficts of parawisc comments filed before (e Hpn'blc'lslnnlubad-l-ﬁgh !

on conlract or on work"

éha;g’_éd basis,

ARORTA SV :
SR YRS L : :
ﬁ:.;‘;..- H_JJ.'J..‘LJEI : . ‘

Lo .. i
conlingencics, On the contrary, they. are

- eivil servants under seetioit. 2 (b) of the Cjvil Servants Act, 1973 any un.;|
children / persons, The benceficiarjes /o

and Adl:\it\istra;ivc Cadres, According’
Fjinanchivisiou vide their u.0, dnlqd;

lcd_ to health allowance, In puras-¢ & 71

serle !--‘l.."-.l.'ffll ;_A’ . e . ‘ .

|
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V6 ses u'o'smmcs/zom, ete. with M.,

'f

. Co’ur(. lslam;ubad on l)éh.l“i ol Seerclary Finanee Division in Wul Petition:

‘N‘o.-lOO?.'ZDl.-J it was calcrorlcall,\ admlou that in April, 2014 antry ol
C.-\DD again submitted Nl'i / lJO.x coulnmmg a provision ol Rs.100 nullmn

as UPA “for DGSE for financial yu.u' ”Olnl 15, lmwwu' DEA refused (o L
.cndoru the NS / BOs and rorcs.fully deducted ap amount o(‘ Rs.92,542 2
million of HPA, lcaving Rs.7.458 million [for thc pcunomrs (now ..
appcllantz) i.c. 24 c'mbloyu... \vho bclongcd (o medical’ prol‘cssxon and came . '
. under the 5 éﬁ(éria of cnuucmcnl of . HPA, as. ]n.r DFA (L.ADD)..
) ' undcrsland’in'g .D.O. lcuu' dated  09.05. 2014 was issucd by FA's
Orgamzanon lo AGPR for stoppage of HPA to non
n was dur) of AGPR to take acuon on: the
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said lcucr and "dccidc

.ld:mms(muvu issuc wxlh .
CADD & DGsI:, therelore, the Fi m.mu. Division |

he c.\c.luclul frmu the lm 4
-of respondents, Now: the i

mnnu Dwmnn h.n come up with diflcrent
ostand, It js hat .I"()\W.d tor .lppmb.uc
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and reprobate,” No logical n.ply has

(hs respondents fog d\.pnvuu, the .nppollnnta of their -

arge pumber u[’ cmployces of the I ederal
similarly placcd. arc gcuuq, the said

lctmmah. nghh Al (;ovunmcn(

.ulv:mm;,,c. Why. then, the .1pp&.llanls
be deprived, s not clear from. what, has been written in

the comuu.u(e. bufcm.
“the Hon'ble lslnmnb.ld lh;_,h (..oun

lal.nnab.xd and’ lhc Federal Scrvxcc

tory (rca(mcm oﬂcndmg Aruclt. &
25 of the Consutunon of Islamic chubhc of Pnkxslan, 1973,

‘appellants have bccn dxrcc.lcd bv /Fespondent No,
amount’ wluch is agamsl the

Tl

Tnbunal "Thls seems to be discrimina

urthc'r, thc.
l.to ‘refund the. paig
prineiplc of locus pocmlcnhac bccnusc the

Hon'ble Suprcmc Court o Pnl\xslan has consxslcnlly hicld that lhc bcm.(‘ {
* once granted and acted upon crcntcd a Vested right. whxch could not be

wuhdrawn llml.‘llcrally, in nohhon oF nntural Jusuu.. It is an cslnbllshcd

law that beneris reccived hy a czwl \crv:m( cvu'n under -.rroucoua urdu"_

passcd by the cox11pclcn( aulliority w:lhmu :m)' fault on ‘the p.lrl of uv:l'_ '

scrvant could not be recuvered. :cvcn il - (hc benelicial order V'ls',.

subsequently withdrawn o ru.uﬁuf We are fortified (o lake (his vu.w in

1 the light of the Judgment of Hop' ble Suprcmc Court of Pakist
PLD 1992 sc :07. chcc.

. lcg:nlly suslmn:tblc and liable to be sct dbld(..

an n.porlcd in”

to this c\tenl, the impugried orders nre'nol ‘
. . I ]
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Nisar Ahmed etes
Aslam Shahzad ete. -
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- Arif ‘Mehmood etc.
“Syed Rizwan Ahimed ete,
Muhammad:Aslatn etc.,.
MaAhar Igbal’ K.lyam ete,
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M

. ohaukat Hayat. otc
Nazir Mehmood etc.
Syed-Akbar Husggin etc. -
-8yed Tahir. Hussem -ete.
M., N’adia etc.- T

(in C.A.1836/2 01'7)
Cfin C.A. 1837/2017)
(in C.A1838/17)

(in C.A.1839/2017)
{in €.A.184072017)
fin C.A.1841/17)
{in C.A.1842/2017) ~

"(in €.A.1843/2017)
© (in Cial844/17)

(in C.A.1845/2017)
nC.A.184G/17)
{in C.A.1847/2017)

. {in C.A.1848/2017)

(in C.A.1849/47)

. (in C.A.1850/2017) -
in C.A.1851/2017)

{in C.A.1852/17) .

{in C.A.1853/2017) -
(in:C.A.1854/2017
(iniC.A.1855/17)

. (in C.A, 1856/2017)

(in C.A.1857/2017) .

. (in C.A.1858/17)
" {in C.A.1859/2017)
" (in C.A.1860/2017)

(in C.A.1861417)
(in C.A.1862/2017)

fin C.A.1863/2017)
~fin C.A.1864/17)

-

(in C.A.1865/2017)
{in C.A.1866/2017)
{in C.A.1867/17)

(In C.A,1868/2017)
fin C.A,1869/17)

(in C.A.1870/2017)
{in C.A.1871/2017)
{in C.A. 1872/17)

- (in C.A,1373/2017)

| nCLA1874/2017)

(in'C.A.1875/17)
(in C.A.1876/2017)

- *(in'C.A,1877/2017)
. {in C.A,1878/17),

(in C:A.1879/2017).

- (in C.A.1880/2017)

" {in.C.A.1B81/17)

W

Sln C.A.1882/2017)
(m.£.A1883/2017)

L(inC.A.1884/17)

(in C.A;1885/2017)

' (in C.A.1886/2017) -.
(i C.A.1887/17)
© (in GA. 1838/2017)

(in C.A.1889/2017)

" (in C.A.1890/17)
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Mubammad Zahir Shap es,
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Munir Akhtar Qurtshi ste.
Manzoor Ahmed ate.
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Khudim Hussain SKah ete,

- Nasir Mehmood Gattf gte..

' Tahir Masth ete, .

tEf

Al LRt .
Shahid Abbas-Shah ete. ¢

" Farah Rehman etg;.

Shamshad Ghur] cte.

Muhammad Riaz ete.~ - -

Muhammad Salman Siddicie ete,
iaz Alimed.etc, - ! .

. Riaz Ali- ete,

te
akisea

" Saeedullak ete,

Yasir Mehmood ete. -
Umar Baksh - etc,. -
Muhummad Fayaz ete. 3
Saima Rana ete, - . P
Muhamnimad Kaleern Khalid egs, .
Mehmood Arif .ete, R
Zeeshan Khan, ete,
Abdu]‘Qayyum-etc_. '
Muhammad Nedem.ete, - .« :

oy (in,C:AL19

- in C.A.194i717

- fin cA, 1944 /47

- fncCaly

06/2017) -

" (in C.A.1907/17) | -

{in C.A.4908/2017)° -
fin C.:A.190975017)
\ J17) -

ot

{in-C.A.1913/1%)

- (iR CiA1934 700 7) = -
C.A19)

(in C.A.1015/2017) * N
(in C.a /2017 ;

lin Cia. 1518 2017)* "
Min C.A/191972077) |
(in-C.A.192017) -

in C.A.192 /2017y 0 ..
{ [ROATY-: ! S

{in'C.A;, 1933/; w7

(in C.A.1954 /501 )

" fin c‘.A.wQs./z-omuf ~

{in C:A.3926/17) :
{in C.A.1927/2017) .
{in C:A.1926/ :
{in C.A.1929777) . e
" {in C.A.1930720)7)°

{in C.A.1931/2017)

n C.AN932/17).." =
- (inCA:1935 :
(in C.A.1934/;
(in C.A:1935/
in C.A, 19364201
(inC.A, 1937 /207
{in C.A 1938719y 7
(in C:A. X930 /2017,
" fin C.A:1940,420]
)

- {in C.A.1942/2

lin C.A.1948/d017) -
in C.A1946/201 7y - -
(in C.A.1047/17y.". -
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‘Azhar Qayyum etc.
: Pervaiz Mastih-etg.. .
Muhwnm.ad‘ Munir. ete.
‘Shehaesn Araetr. ‘
. Mra, Pamvesi Zaidi ek, -
Muhammad Kamragniete.: .
. Misa Tasiegm :Aligeete,

- Rulthsana; Yaemeen e
- Norden AlLifatd,
Fehmxda*:\'lé;tar -ete.,
Jumud Hé.tdcr ote,

’ Waqar Husqaln ‘Shah ch
Shahid" Heissain: ete:
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.Bilal Ahmed ete. - .
Mubsmnad Parvez ote, ;
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.. ' Santina Haseed: etc ,
- Amir Shalizad . et et

. Ghezala.Ghufosr ated "

TayyabmSad 'g:tc. :

T Qeumey Jabedgpt B
_Tahifra Naheed etc; .

“ Mularminad’ Waseem etc

gaaecmj itdiete,”

. rig M  ete. '
-.vycd .:»awad Hussam Shah etc
HaJlra. Bxbi etc

el Niazf.efe
Nase:r Ahmed ete,
Lashmar atveerete. .
‘Ahmed Bilal Karim ete, ;. .
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h .

L COImA. soclate ' aEM T
; ‘Mgl etc +

: Suproiie Cou; rtof Pak
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su : Nasrecn Agal cm

el L . iSajit Mak .

IR : Muhammad"Mumr etc

"Mehmobd Alitete,

T Navesda Shcret(:. T

. Imtigz Huasain’ te: -
N Ma.t!oobuuasmn ctc.

s
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a3,
-

Muhamma ‘Roshen etc, - '

i C.A. 1989/2017)

(in.C.4.1950/17)
(in C.A.1951/2017)
| (i €. &1952/ ow)

Ain Ga, rgssj 17).
C{in-GiAL T9s
© (in C.A.Yo55717)
{in G. A.wse/zow)

. (in CiA.1058772017) .
AinC.A.1988/17)

wlin CA.195072017) - .
A{in CK 1960/2017) - . -
" (inC.A.1961717) .
. ini: e,A.1962/2017) L
(in C.A.1963/2017) .

- (iInCiA.1964£17)

- {in’C.A. 1965/2017) :

* {in €A.196672017) . -

(m C A 19677 17) -

963/2017)

Ay A'1969/2017)

Afin € A.1970/17) o
(in'C.A,1971/2017) " . .
(m C.A. 1972/&017) :
- fin C.AL9781 17y -
Ain, c:.A.19’74/2017)' :
(m C.4,1975/2017)
< fin CA1976/17) :

- {in C.8.1977/2617)
(m C.A,1978/17)

" {in €Ai197972017)

- (in ©.A.1980/2017)

- {inC.A.1981/17) o
L (in G 1982/2017)
*in C.AI983/2017) -
fin C:A1084/17) ~
(in C.A 1885/2017) -
(m

{inC.A.1800/17)

(in C. A.199‘I/"Ol7)
{in C.A:1992/2017)
in'C.A.1993/17)

- (inC.A. 1994/2017]
.{in C.A:1995/2017
{in' C.A.1996/17)

fin:C.A4.1997/2017) :
(18.C.A.1998/2017)
 {in C.A1599/ 17}

&a C.A, 2000/2017)
C.A2001/17)-

1-C.Ai3002/2017)

{i 200372017,
(m.C.A;2004/1'7)
(Lne A, 2005/2017)
fin c A:2006/2017)




-

w:ix

L N
mx’m..mim';_zﬂ
- Biigees Bano'stc. .

s, Agra Batool et -
. . Lo -Mushteq Masih etc. 2o
L . Mazfa Beangete.

el B cee . etes ;

. . - yapsmin:Fatima eic.
Muhammad lamail ete.
Neheed Akhtar eté. -

_ Zahida Rashid etc.
Moeen. Shahzad ete.

TR ,  in G
o D foadat Hugsain. et - - Coeos

- §yed'Shghrukh Parhat Buikdhari”

)

aBO07/1T) :
A200872017) 7 .

¥

) 016/17) -
(g AB017/201). .
i CAAQOTE/2017) .

jeorny

R Hifsa Hameed etc. i . .
" Rizwana Bashir ' etc. L (eCiA2019/17) %
. piuhammajd Sabir etc. - (in GiA2020/2017)
Uzme Nawaz et L {ireG.A2021 j2007) -
L Ghazanfar,Abbas etc. . _w(iniC.‘N.QOQQ./W) e .
. Fouzia Shamshad etc. (e C.A:2023/2017)
~ Gaira Shaheen ete. © {in C.A2024/17) E
Naheced Rauf etc. L {453 /C:A.2025/2017)
4 S . Meéhboob ur Rehman 8tc. I C.A2026/2017) ; o
1 o . " ghahnaz Zafar et¢. - ((nCARZT/ 17 . : Sy
¢ : " Abdul Rahim etd.’ - S (i ©.A2028/2017) g .
: ~ Muhammad Umair €tc. > . in-C.A2029/2017) ST
i .. Ume-eg<Farwa ete. - .- C {in 'Cg:.‘.\.203:0./ 17) .
o ~ Muhammad Ashfaq Rana etc. (i C.A2081/2017) .-
T g Haleema sadia. ctc. : . n C.A;.z'.)3272017]_-': o o
' ' - Mehboob Hussain €tc. (L AL033T T i
y : . Muharhmad Javed etc. i -iC;A;203'4/201”1),- : ;
. ~ Khalid Mehimood €tc. {*;.ZQBSI'ZOW)" o "
Ashlag Hussain ete. FACREBeYT). | i
- Shabir Ahmad etc. (I CALSD37 /2 17 :
2ulfiqar Khan etc. - S -(ier.'Aj.’iﬁO:iB/QD)'?)’ .
S Agib Mchmpod Khan Niazi otc. - . . g(in.’C.A.2040/2017)- o ‘
. ifelichar Ahmed etc. T L CA2093201T) 4 :
L | Rifat Sultana ete. . G CPeua2/17) : 4
T * - Buibul Jehan €tc.. {in C.A.2043/2017) T
- mubammad Majid ete. -(in.C,A.3044/2017) - : o
" Rukhsana Amin-etc. o G045/ 17) g
_ Rana Mubammad Riaz etc. - .(in_C:A{2046/2017) . E oz
- s, Robina Sadiq eic: * - " {in'C 04712017} ] It
" Shoulkat:Ali ete. - in CiA2048/ 171 : :
_ Ehsan Ullah Butt etc. - {inC 20497120 i .
o " Fayyez Hussain etes . o "(-in-'-Q—.A.QQ59/20 75 . :
_ . M'ian,b\/}ubpcn Sarwear ete. (in CA205) [HT T ¥
R R - . Irfan Wasgem etc. TR A '(i'qriGA.QGSZI 2017} X
o ATTESTED: " ‘Tahir Mehmood ete. . w0 in c:x.zosa%‘gor"ry’ R
X _ Raghid Ali stc. B (irt G #2054 [ AT - : y
o ¢ [ussan Mirza etc.. TR K.205872017)" . i
Bupr sy ‘Suﬁw‘f.ﬁ“ﬂf oclta.  Gyed Lmdad Hussain Shaheter’ T fing 7:2056/2017) - * i gs
: Supteme Court of Pailatan. Maskhoor Khenete. - 0 £R057 17 ‘ :2.
) . Muhamn‘lad.ﬂé.se‘ebullah ete. £5872017) R
(7 Farah-Ahmed-etc.” 05972017 ~ E
L  Aisha Fareed ete. N G €A.2060/17) - f
Co Lg/}\ b P : L‘fmuir Hussain ete,,’ o (in-’&-.Mdél./').OW) L B
p oy Arif Javed ete. . AT fin C.A.2062/2017) e
3!
. A
al ]
. . :
. N i
5 . i
,
I —— i
i, H - - % .
-3
. “‘ R '
¥
- b
4 [ ‘o % f
Y ‘ 5




€]

-

NI Ty

et

L eemiiemra s ee . e -
B Y e . prmcnn

S,upremc; . /' .-5
: e _'l" ! - . .ZuLﬁ’qarAhcl;c . . .

. . -
-..-Rukhsang, Begum-ete,
-1 : Akbar Afj e, . -
. Nasira Naseem ete, . ¢ o
LY . Hadfiz My
" Imran;Nazir gte, ,
" Imean Bukhsh ete. h T
. Muhammad Aslam..ctg, '
. 8yed Kashif Hussaln etg:
- Fazal Ahmed ete,
. Nadeem-Ashiq ete.

“Ali Haider Zajqi: etg.

Saima Bibi Awan stc;

T . Mzs. Shimim 'Bibi'-e;t:q.

" MUHEbb Khan ete; ¢
f s_'

ete, -
Hussain ctc,

Rizwan Qayjum etg,

. lftikkhar Ahmed ete.:

*- Tariq Mussain egc., . oa
Kamran Al ete. . o
Mubhammad Shahid- Rasheed etc,

] Héﬂygﬁussain-él_:c, R i

",Arpair"Shathd e, L

Tiss. Raih; HNaseent etc.

A Ritimen etc, s
.. Hafeez Ahmed ete, . - B
- loren Khapete. - - P
'Muhemmad Yasir ete, - L
- Tarig Maliniood etc, L
Mifs. Rehana Kausar eter
2 " ~. Habib-Ullah Nigai ete, -*
Habib Ullah etc! .
: austiad Alimad cte, - _
« PAf Wahammad ets, :
- Vaslr Metimood egc, -
T e Zafar Hayat etc, - :
oo -<.~Hat-‘eez¢u1;f;i§qhmax; Soomro. ete, .

Mubashir Hussain Sha‘hje}tc.‘ .

Muhammad, Ramzan stc,

Rafaqajt Alj ete. )
- . Muhammad Jaffar ete,
-‘Parhan Saleem ete. .

A elc, S

' F, Lodhiete, ! -

rbashir-igbal Zatar dte,. .

) "»'Jvl‘uham'z'nddnﬁuqman ete,

“Alldh Bakhsh etc, .
‘Muhammad Riaz -ate.

Co.

Mubammed Subhan etp,

: Wascem Ahmed ete,.. .
- o.(in:Ci4.2077/2017)

Shélibaz Ahmed Khan etd, . -

SychuhE&xmaq_Irshgd ete, .

in C.A.2063/ 17y . :
fin C.A.2064/2017).
(in C.A.2065/2017,
(in C.A.2065/17)
4in C.A.2067/2017)
{in C.A.2068/2017} -
fin C.A.2069/17;
T (in C.A.2070/2017)
© {in C.A.2071 /2017)
fin C.a.2072/17;

¢ Ali Muhammad b, - i (B CIA2073/2017,

 nC.A2074/2017) .
(in'C.A.2075/37) -~
(i C.A2076/2017)

(inCA.2078/17) ° . - .-
(in C.A.207972017) S

L (im C.A.20807/201 7

in C.A.2051/17)
J{in C:A.2082/2017).
. {in C.'.A.'2083/20-1 7}
w -{in C.A2084717)
“ {in C.A.2085/2017) *
(in C.4.2085/2017)"
(in C.0.2087/17; o
+ {in C.A.2088/2017) -
Hin C.A.2089,20 1% -
© (in C.A.2090/17)
- {inC.A200] /2017)
- fin 20.;\?2092/2017)
(in C.A.2093/ 17)
i C.A2004/2017) .
-+ (in:C.A.2095/2017)
inC.A2008/17)
(in C.A.Z.DQ?/:»:OL’:’,‘. .
{in C.A.209!4/202?} -

+(inC.A,2098/17)

CA.2100/2017)
in C.A.210172017)
(in‘c..q.zm'z,/zom :
{inC.A2103717)"
. fin C.A.2104/2017)
" (in.C.A.2105/2017)
(in €.A.2106/ 7y -
{in C.A.2107 /201 7
(in C.A.2108/2017)
(in C.A2i09/17
{in C.A.21 10/2017)
{in C.A2111/2017)
fn CA2112/17)
(i.nC_.A.ZIS/"ZOlGJ
. {in C.A.806/2016)
- (in.C.A.807/16)

©. fin C.A.808/2015)

- 4in C.A.80972016) -
- fin C.g\.am/'m) . )

e LR de e




L]

. - o
- Muhammad Attique ur Rebiman . © -~~~ - : i
o Cooetes T e ' ~(in C.A.811/2016) . e
: Respo'n‘dents'(s)“ :
For the Appellant( ) ‘ Mr Sajid llyas Bhatt;, DA(" .
{in all cases} ’ S .Syed Rifagat Hussam Shah, AOR - i
S . Ms: Saadia Kanwal, 5.0 Fin. . i i
' Mr. Abid Hussain Channa, S.0Fin. i
- Mr. ‘Sajid Javed, Asstt. Legal Fin. i b
Mr. Abdul Razmq, AAO MEG : 'R ;
Rawalp1nd1 . IS
- a Fci' the Res_po'nd.efit(s).' In—person ‘. : i
AF_o-r the Reépondent(s) -Mr Muhammad Ilyao Lodl'u ASC L’ |
(0 CA2IG/16] ' }.Mahk Itadt Hussain Awan, A&;C AR
Amicus Curiae: - Mr- Muhammad Makhdoom Ah . :’ v
I "Khan, Sr. ASC E i
_ ‘ "'Mr. Sikandar Bashir Mohmand ASC i
" Date of Hearing -~ 17.01.2018. N
- _ o i 1
' JUDGMENT o
. UMAR ATA BANDIAL J— By leave of this Court Sy
granted on 23 02. 2016, 0142016 and 12. 12 2017 in the
: several connected appeal‘* before us, the appellant Federal - ' 1
'Government challenges the Judcments delivered on common' T
! £
questlons of fact and law by the learned Federal Service Tnbuaal 1
on 05 10.2015, 11. 01.2016 ‘and 18.07. 2017. The Judgments i
1mpugned in the connected appeals declare ‘the xespondenl f
53 cmployees of dlfferent 1nst1tut10ns functlomng under the S 1
' Dlrcctorate General of Spec1al Educa’uon (“DGSE”) to be entltled-" 3 '
‘ ' "3 )
to paymient of Healthr Allowance granted by ’che Federal oo
Govemment vide . its Ofﬁce Memoranda dated 04 02. 2012 and I{
- 06.2.2012. These Mernoranda are 1ssued by the Fmance D1v151on . ‘ :
. 13 B
. : i
_ (Regulatxons ng) Govemment of Palasfan pursuant ’co E i
/ ‘ Lo approval granted by the Prn'ne Mlmster under the . r{ules “of
[ S _ : , |
,Vh d_ " Business, . 1973 It would" be useful to reploduce the two _ S ”
E L maem
v i 'wmmmmwmmmwmzmm;

R T DO AN RS 2




R
e ST . '2'1'—:
v o memoranda contammg the terms and condmons for the grant of -

fa

-.-__ o : Health Allowance to ehglble persons:

'chvernment of Paklstan
Finance Division
e (Regulatlons Wing)
© F.No.2(13)R-2/2011 . e Isleunabad the 04-th Feb, 2012

OFFICE MEMORANDUM

T T g twnen e e

Subjcct: B GRANT OF ADHOC ALLOWA{VCE EQUALTO -
: - ONE_BASIC PAY.AT THE INITIALOF THE °
- SCALE TO THE HEALTH PERSONNEL IN 3PS

smaTr o s

oy

: V The underm@ied is directed to say that the T oo
Ordinance No.V1 of 2011 that sanctioned the Career Structure for - .

. Health Personnél Scheme (CSHP) has lapsed on 26.12. 2011. ) ‘
Accordingly, CSHP is no longer in the field and all heaith personnel - B . ;
have consequently reverted to the BPS scheme, In. order to "~ : . e
compensate health personnel for the loss of benefits sought under . . S -h
CSHP while preserving their status as Civil Servants, it Yas been - . - i !

- decided by the Federal Government to grant adhoc allowance equal . . o 4 -k
to one basic pey at the initial of the scale to the health personnel . : ’ ' ;
in_the..employment of Federal Government, in- BPS scheme, with -
effect from. 1st Ja.nuary‘, 2012, This will be in additiont to theu‘

. emst\ng pay/ aflowances in BPS Scheme ' .

[

ERRET

2 ’ This. Dwxsxon s OM No. 2(13)R—2/2011 -698 dated 17“‘
November, 2011 may be treated as withdrawn w. e. f 26.12. 2011

Sd/-—
(M. Munir Sadiq) e ; . _
Deputy Secretary (R-1)° ‘, e SR

dedede,

“Government of Palistan, | o I o b
_Finance Division ' e S : [
(Regulations Wing) ', | . S ' o Sk :

.

. o " F.Ne. 2(13)R-2/2011 777" - Islamabad, the 06 February,20i2 o :
QFFICE MEMORANDUM o A o o
Subject:” GRANT OF ADHOC ALLOWANCE.EQUAL TO ONE o '

TS - BASIC. PAY OF RUNNING SALARY TO THE HEALTH = S

PERSONNEL IN BPS SCHEME. - R -

. In continuation. of Finance; Durswn s OM.
No F2(13)R—2/2011 dated 4.2.2012, it has been decided by the
Federal Government fo_grant benefit of one_basic pay of running .
salary _as - Health Allowance to the. health personnel in the
employment of Federal Governiment, in BPS scheme, with effect

 from 1%t January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to

"Rs.50,000 per month to the postgraduate residents and Rs.24, OOO ) )
per month for House: Officers respecbvely w.e.f. (17.2011, wil . . ]

continue. N . ) P ’ !
sdf-- - S ST
- (Manzoor Ali Khan) - ’ . . .
Sr. Jomt Secretary (Regulatlons)"
(emphd.sis supp lied)
2. o Learned Deputy Attorney General ‘has contended :

that the Hea.lth Allowance granted by the Federal Government is.
'avaﬂable to health personnel 1n the emplovment of the Federal._ :

/ S Government in.the BPS scheme at three hosp1tals estabhshed in
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_' Islamabad namely, Pak1stan Instltute of Medlcal Sc1ences.

(“PIMS”), 'Federal Govemment Polychnxc (“FGP”) and Natlonal

Instrtutron of Rehabilitation Medlcmes (“NIRM”) The employees

~at these hospltals do not have a career structure in place after .

"~ . the Career Structl_ue for Health Persormel Scheme Ordmance,'

2011 (“Ordmance”) lapsed on 26 1. 2011 The Health Allowance .

was accordmgly granted by the. Federal Government as a form of .
‘ compensatmn It 1s clear from the “two memoranda dated' L
' .042 2012 and 062 2012 reproduced above that the Health-

fAl‘owance - is granted- to “health personnel” Hovvever, the

composmon of the, category of employees Lhat are ehg1ble for the

oenef t has not been prov1ded therein. The respondents Who are

: several hundred 1n number are unrepresented by eounsel In"- -

view of the fact that a large number of employees are affe cte d by:' ok

the 1nstant controversy, the Court has sought a331stance from .

. M1 Muhammad Makhdoom Ali Khan Sr ASC and Mr Slkandar::'

Bash1r Mohmand ASC as armcus curiae. 1n» the rnatter."

Mr. Sll;andar Bashir Mohmand, ASC made _able subrhissions '

before the Court that 'highli‘ghte'd _'irnportant facts and .

docurnents' on record which simplified the- Acontroversy

appr ec1ably

. 3} T transp1res that an Ofﬁce Mernorandum dated

27 03.2012 by the Fmance D1v151on (Regulatmns Wing)- clanﬁes .

that the term “health. personnel” used in the ‘above mentlonedl

A service prov1ders who qua.hfy as health personnel A perusal of

* Schedule-] shows that -five eategones .of -service _prov1ders are

.memoranda bears the meanmg gwen to that expressmn m‘
' Secuon 2b) of the Ordmance Th1s deﬁnmon refers to the -

contents of Schedule-I to thc Ordmance Wh1ch spec1f1es the '

e
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c‘lassﬁled as health personnel namely Doctors Alhed Nurses

Paramedlcs and Support The SCI’VICCS spec1f1ed under the

categones of Paramed1cs and Support mclude ’I‘eachers,

' Auo10v1sual Operators Techmmans L1b1 arians, etc

" institutions of ‘the Federol Government at Islamabad ‘is the

4. ' The- adrmmstranve I§41n1stry' for the health

Mzmstry of Capltal Admmlstratlon and Deve10pment D1v131on"'

(“CADD”) 1s an adrmtted fact that v1de order dated

- 13, 03 2013 the Mmlstry of CADD granted the health AllOWanOe

- centers/ 1nst1tut10ns ircluding Nat10nal Trust for 'the D1sabled

' to the employees of the DGSE and its allied spec1al educanon'

(“NTD”) and the Natmnal Counc11 for Rehab111tat10n of D1sabled '

Persons (“NCRDP”) ~The ‘ respondents '. were , thereby»

" acknowledged as benef101ar1es of the sa1d grant and were paud: '

the Health Allowance wﬁh effect from 01.1. 2012 unnl o

- 27.10. 2014 when the Fmance DlVlSlOIl Lnformed the Accountant

3 General Paklstan Revenue (“AGPR”) that only health personnel

- worklnof in Federal Government hosp1tals and _clinics' were .

qual1ﬁed rece1ve the -Health Allowance The AGPR"

'correspondmgly mstructed the DGS‘E to stop payment of ‘the

said allowance to:its employee,s.,as no budget‘- allocatlon for ‘the
said 'emolum'ent had been made in the ﬁnancial year 2014—15._"

5, " The dlscontlnuatlon of their Health Allowance was

taken to the Islamabad High Court by sOme of the respondents =

V1de order dated 17. 9. 2015 the learned ngh Court referred the'

the Health Allowance from the affected employees of DGSE and

alhed centers The Secretary CADD heard the partles and by

Eaghiciay

euprene oon-~-.,
- lslameabad

B

Atrgs*‘
114 1R, ftcauy

' d1spute to the Secretary CADD for passmg a speakmg order:

| thereon, and till then restramed recovery of past payments of K
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order' dated 21. 3V201'6 4 rejected 4, the ‘entitlement : of‘ the/
respondents to receive the seud allowance The pnnc1pal ground '
of h1s dec131on is that employees of the DGQE were engaged in
: the process of educa’uon trammg and rehab1l1tatlon of d1sabled .
gjchﬂdren and therefore did . not fall wrthm the amblt of a health
organ1zat1on. Th’e respond‘ents suecessfu]ly eha.llenged the said v
order, before the lear'ned l:?ederal Vservice ’l‘ribunaln wh1ch has o
inter alia, by the 1rnpugned Judgment dated 18 07 2017 declared'. ‘

’ that the respondents are enutled to- Lhe grant of Healtl"

’ Allowance.

6. - Learned Deputy ‘Attorney General has contended

that after thef lapse of the 'O'rdi‘nance'that had provided a ca.reer

.stxucture for the docto1s nurses and paramechcs Workmg in
' PIMS, FGP and NIRM, the Health Allowance was granted by the o
I‘ederal Government as compensahon to the sald healthi'" :
‘personnel He was, however unable ' '_to‘ show ‘-anv‘ S
contemporaneous du‘eehon. 1ssued bv the M1n1st_ry of CADD or -
the Mlmstry of Flna.nce that restncted the grant ‘of the Health‘:

. Allowande to the clalmed employees of the three hosp1tals '
spec1ﬁed by him. As already noted above the defmmon of health -
personnel prov1ded in the Mmlstry of Flnance Ofﬁce»
Memorandum dated 27 3. 2012 is- w1de in scope and therefore.

| unhelpful to hlS plea. v - N N ' '

7 _. . We hatre_' exammed -th.e‘ deﬁnition:'.ot"' . “health

‘ personnel” adopted b}r said rnemor'andun‘l-dated 27.3.‘20 12 from' .

Sectlon Z(b) of the Ordmance Wthh is to the follovvmg effect

: “b) "health personnel" means a person who holds a post in any
" institute or orgamzatlon dehvenng servxces m the health
sector and included mvS.chedule-,l but does hot include: -

n.i) a person who is on deputation to the Federal ‘

" - Government from any Province or other authority;
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chalged basis or who i is p.nd from contmgencxes -

u) a. person who is employed on comract or ori work . g /

8 : It is noted that the foregomg deﬁmtlon of health

' personnel covers persons holdmg posts 1n any mst1tute or

' organlzatlon WhO are delive nng servn"es in the health sector that

are mcluded in Schedulel to the Ordma:nce Learned Deputy

' Attorney General was’ unable to d1st1ngmsh the respondents,
| 'NCRDP and - NTD from the paramed1c and support staff‘

' that educatlon, training and rehab1htat10n of d1sabled persons

are services, prowded in the health sector These serv1ces fall B

. ,the prov1ders thereof quallfy as health personnel

the category of persons who are, in terms of l"mance D1v131on

lVlem01 anda dated 06 2.20 12 and 27 3.20 12, ehgtble for grant of

- who are employees of the DGSE a_nd alhed 1nst1tk1t10ns / centers, .’

v

pos1t10ns that quah_fy as health personnel accordxng~ to

,-Schedule—l to the Ordmance It is not- demed by the appellant, '

- within the terms of Schedule-I to the Orchnance and therefore . '

9. Accordmgly, not only do the respondents fall w1th1ni'

the Health Allowance but - their entltlement has ]Il fact been i

' 'admltted by both the Mlmstry of CADD and Mm1stry of Fmance
by, the M1mstry of CADD is. referred Also the afﬁdav1t of the

' Islamabad H1gh Court pursuant to that Court’s order dated'

: 20 3. 2015 passed in, Wnt Pet1t10n No 4007 of 20 14 specxﬁcally

Summary dated 25. 1 2012 did not restnct admlss1b1.1ty of the.

.Health Allowance to the personnel of the three hosp1tals".'

" In this respect the. aforementloned letter dated 13. 3 2013 issued

3 Secretary "Finance, Government of Pal-dstan filed - in - the_ E

' -'1ecords that the proposal approved by the ane Muuster v1de ‘

.(identlﬁecl by the,learn_ed DAG) For that reason the Flnance

AT 2z
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' D1V1s10n Memoranda dated 04, 2. 2012 and 6.2. 2012 made the .-

g allowance avallable to all health personnel employed by the.

o Federal Government in the BPS 'Scheme

19. - As a result the said alloWance was pald to Lhe"-

health personnel of the DGSE and its alhed 1nst1tut10ns untﬂ

27.10. 2014 when the Fmance D1v1s1on 1nstmcted the AGPR to

.k‘.:conﬁne the grant of the allowan_ce to employee_s of Federal
'. ‘Gove1nment hosp1tals and clinics. Th1s 1nstruct10n represents S
merely a Change of op1mon Wh1ch is not occas1oned by a_n
amendment in the terms of e11g1b1hty for ‘the Health Allowance '

' Therefore, as the Memoranda dated 04 2 2012 06 2. 2012 and

273 2012 1ssued by the Finance - D1v151on Government of "

Palﬂstan stlll hold ‘the f1eld in thelr orlgmal terms there is no

mcnt in the objecuon by . the learned DAG to the entnlement of

[ T R R S PEERIRE w..,.t:\‘n!_,P

1. . Asa secondary and also tenuous argument learned

D puty mttorney General contended “' nt ‘hc I—Te Alth ’”‘rwv' i ln

granted under execut1ve ﬁat Wlthout any statutory backmg

, therefore the. same can be withdrawn by the Federal Governrnent -

. at any tirhe A';I‘hat is clearljr a llawed contention. It is ad'mitted" '
| that grant of the Health Allowance and the terms of ehg1b1hty to
receive the same were determmed by the competent authonty,' '
' Mxmstry of F1nance in accordance w1th Rules of Busmess of the
E Federal Government The ongmal terms of the sa_ld lawful grant
| still hold the ﬁeld These were acted ‘upon and payment of the .
Hcalth Allowance to the respondents has conterred a vested _
. r1ght upon. them. In such c1rcumstances, the executlve is barred -
v by the rule of locus poenztentzae from unllaterally rescmdmg and .,

retr1ev1ng the beneﬁt avalled by 1ts remplents Reference is made .
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Muhammad Hnnavatun.m Farukhi PLD 1969 SC 407) and'.

- The Engmeel -in- Cluef Branch vs. Jalaluddm (PLD 1992 SC. _

207). Therefore mthout a cha'nge of the» t'erms of eli'gibiﬁty for

. the Health Allowance eveii. the pr obpectwe cxclusmn of the '

. and unlawful actlon

-12. In the mrcumetances we do not ﬁﬁd any error or.
dcfect in the 1mpugned Judg'ments of the learnc.d Federal Servme .

" Tribunal dated 05, 102015, 11.1.2016° and 187, 2017 .
‘C‘onsequcntly, t_hese appé;als are dlsrmssed and the entltlement,

Vof employees of the DGSE alhed mshtutlons/centers NCRDP v

\

o and 'NTD to-.receure the Hea.‘_lj:h . Allowance, is .afﬁrmed.‘

o o e R w2 o R arnwd Wl 2 Yy ALl p:\.xy -5'1. L adectilii VE. |

rcspondents from rece1pL of the beneﬁt shall Cons‘atute arb1trary' o

at"" Saqlb Nzwar C’J
Sd / - Unﬁz\r Ata Bandzal S
. Sdf~ Tjaz dl adisan, J
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L 7 Y. to, Paklstan through the Secretary, Mlnxstrz of Fmance vS. . =N
’ o o Muhammad Hnnayatun.m Farukhi (PLD 1969 SC 407) and | :
The. Engmeer -in- Ch1ef Branch vs. Jalaluddm (PLD 1992 SC. _.
207) Therefore W1thout a change of the terms of ehglblhty for
. thé Health Allowance even. the prospectlve exclusmn of the
.r(,spondents from recelpt of the beneﬁt shal} constltute arbltrary
-, and unlawful actlon l
12. ) In the c1rcumsta.nces, we do ﬁoi ﬁnd dny error or ' . -
defect in the 1mpugned Judgments of the Iearned Federal Servn:e. h |
,Trlbunal,. dated- 05.10‘.2015,_ 11.1. 2016 and 18.7. 2017 . | .k Lo g
‘Censequently, these -appeels efe dismissed and the entitlement R : ' '
'of employees of tm, DGSE allied 1nst1tuuons/ cenLers NCRDP R ' I x
_, and - NTD to I‘CC@WC the . Health Allowance is affirmed. ‘ '. |
‘ Sd/ - llltan Saqzb Nmal, CJ | | " :4]
Sd/ - Un&ar Ata Bandzal J :

. Sd/ - I]az ul Ah,san, J _

" Certified ,t&-be' True Copy | t

t epproi/'ed for reporting.
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s 3, 3y, GOVERNMENT OF KHYBER PAKRHTUNKHWA
7 4 \RY ESTABLISHMENT AND ADMN: DEPARTMENT
ﬁiij%g? , { CABINET WING )
e 71 . No.SOC(E&AD)9-24/2019
et Dated Peshawar the 28" October, 2019.

Ta,

:l',he Secretary Lo Govt. of Khyber Pakhtunkhwa
Zakat, Ushr, Social Wellare, Special Education & Woemen
Department.

SUBJECT: DECISION OF THE MEETING _OF PROVINCIAL CABINET
DATED 22.10.2019. '

Dear Sir! : . :

. ' | am directed to forward herewith the following decision of the

meeting, of Provincial Cabinet held on 22.10.2019 ander the chairmanship of .

Chief Minister, Khyber Pakhtunkhwa for implementauon.

| AGENDA ITEM NQ. 18 - —_—
ORAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL

EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER | -
( PAKHTUNKHWA :

’ Decision of the Cabinet:
j .

, _ The Cabinet approved Heaith Allowance to the devolved employeeé of
| Special Education Institutions at the rate of one running basic pay.

implementing Degartme'nt: Zakat, Ushr, Social Welfare, Special Education & ’
' : ) Women Empowerment o

e+ i e

2. | am to requcst that an implementation report of the Cabinet .
decision as required under Rule 25 (2) of the Khyber Pakhtunlihwa Government '
Rules of Business, 1985 may kindly be furnished on top priority hasis 10 the

Cabinet Secuon, Administration Department.
¢ Yours feitfifully,
N

: _ MAD) .
. SECTION OFFICER (CABINET)
.NO. & DATE EVEN. - '
Copy to:-
p.S to Secretary Administration Deparunent.
. PA to Additional Secrctary (Cabinet} Administration Department.
PA to Deputy Secretary (Cabinet) Administration

-

ENDS.

..... =

W= l
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‘ D1v1s1on Memoranda dated 04. 2. 2012 and 6.2. 20 12 made the |
g allowance avaﬂable to all health personnel employed by the
E Federal Govemment in the BPS Scheme
10.’ " - As a result the sald alloWa.nce was pald to the v
' health personnel of the DGSE and its alhed 1nst1tutlons until’ -

- 27. lO 2014 when the Fmance D1v1s1on 1nstructed the AGPR\t

.'Government hospitals and clinics. This instruction represents
merely”a "change‘ of opinion Which 'is not 'occasioned ‘by an.
amendment in the terms of e11g1b1hty for the Health Allowance '

E Therefore as the Memoranda dated 04 2 2012 06 2. 2012 and

- corifine the grant of the allowance to employe.es of Fe_deral :

27 3. 2012 1ssued by the Fmance D1v1s1on Governrnent of B

: Paklstan st111 hold ‘the ﬁeld in the1r or1g1nal terms there i$ no- )

P

mcr1t m the ob_]ectxon by . the learned DAG to the entnlement of .

" the respondents to clalm and receive the Health Allowance

A Deputy Attorney General contended that the Health Allowance is

: ._glanted under executlve fiat . w1thout any statutory backmg -

' receive the same were determmed by the competent authonty,’ '
B Mlmstr'y of Fma.nce in accordance w1th Rules of Busmess of- the
g Federal Governrnent The. ongmal terms of the sald lawful grant
| still hold the f1e1d These were acted upon and payment of the :
Hcalth Allowance to the respondents has’ conferred a vested .
A nght upon. them In such c1rcumstances, the executlve is barred

by the rule of locus poemtentzae from un11aterally rescmdmg and .‘

»retuevmg the beneﬁt avalled by 1ts rer1p1ents Reference is. made p

11. o As a secondary and also tenuous argument learnedi B

_ therefore the same can be v&nthdrawn by the Federal Government
- at any ttme That is clearly a flawed contentlon It is adnntted' :

that grant of: the Health AHOWance and the terms of ehglblhty to .-
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil
Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. The above said allowance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department '

Endst: No. & Date Even.
Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment

Deptt. :

Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa o

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary. Finance department Khyber Pakhtunkhwa
. PA to Additional Secretary (Regulations) Finance Department

10.Master File

BN

©w N !

Section Officer
Finance Department (SR-1l)
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D,

BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN

EMPOWERMENT DEPARTMENT KHYBER PAKHTUNI{HWA, PESHAWAR.

Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWA

Respectfully Submitted:- |

, ‘
That | am serving under your kind control in the Special Eddcation Institution and
teaching/providing Special Education services/training to Special Children. It is
pertinent to mention that after eighteenth Constitutional ar‘hendment the employees
of Directorate General Special Education of the Federal Govit: Department, have been
transfer/devolved to the Provincial Govt:, Special Educ tion and such devolved
employees though serving under the same department of the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equal to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its Judgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet 1on 22-10-2019 and also
implemented.

Since the employees of devolved Institutions and | am performmg the same duties in
the same Institutions, same department, having the same JOb description and cause,
being teaching/providing special Education/Training to specnal Children, therefore |
could not be treated discriminately more particularly with respect to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Healﬁh Allowance since 01-01-
2012 and even after the payment of arrears the same has b?een merged in their basic
pays. }
i

|

| |

It is therefore requested that | may kindly be allowed/granted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012 on the analogy of the
employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits.

Dated : _L@dﬂ:’b 3 /p M@‘ /[
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_ i VAKALATNAMA
. BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR.

y

/2022

No.
| Q&ﬁ UM‘L% ........ cersurereeare ettt r s rer s ane Appellént
Q”O(' . & Others Respondent(s)

| P(O M | , do hereby appoint and constitute,

i L]

Fazal Shah Mohmand Advocate Supreme Court &. To act, appear
and plead in the above-mentioned matter and to withdraw or compromise the
said matter or submit to arbitration any differences or dispute that shall arise
touching or in any man {er relating to the said matter and to receive money and

grant receipts thereforeg and to do all other acts and things which may be
necessary to be done for the progress and the course of the prosecution of the
said matter.

1. To draft and sign files at necessary pleadings, applications, objections,
affidavits or other documents as shall be deemed necessary and
advisable for the prosecution.of the said matter at all its stages.

2. To employ any|other Legal Practitioner, authorizing him to exercise the
t- power as conferred on the undersigned Advocate, wherever he may
think fit to do so.

AND | hereby agree to ratify whatever the Advocate or his substitute shall do
in the above matter. ||also hereby agree not to hold the Advocate or his
substitute responsible for the result of the said matter in consequence of his
absence from the Courtjwhen the said matter is called up for hearing. | further
hereby agree that in the event for the whole or any part of the fee to be paid to
the Advocate remainingjunpaid, he shall be entitled to withdraw from the aove
matter. Received by me on |

CLIENT(s)

P L)

»

ACCEPTED BY: ~ .3} Z’“y
\&b 7

FAzAL SHAH MOHMAND
ADVOCATE,
SuPreME COURT OF PAKISTAN,

OFFICE:-Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
(Clerk) Cell# 03339214136

Email; - fazalshahmohmand@gmail.com.

i
i
1

& '
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