16.08.2022

Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents
present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advdcate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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06“‘ Tuly, 2022

‘Order or other proceedmgs wnth 5|gnature 6fjudge- '

The, appeal presented tdday by Mr. Fazal Shah Mohmad Advocate
may be entered in the Institution Register and put up to the Worthy

Chairman for proper order please.

R%m*”

ThIS case is entrusted to Smgle Bench at Peshawar for preliminary

hearlng to be put there on Qér', ir’z&' .Notices be issued to appellant

| and his_counsel for the date fixed. -

CHAIRMAN:

‘Counsel for the appellant present.

Let pre- admlssmn be 1ssued to the respondents To

come up for reply/prellmmary hearmg on 16.08.2022

before the S.B. ‘ : ‘

(Kalim Arshad Khan)
Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No_ (oY /2022

(1 (11 P . Y o o] | F-]4 |
VERSUS
€10)V2 =T o T 0] 1 g 1= £ Respondents
INDEX
S.No | Description of Documents Annexure | Pages
1. Service appeal with Affidavit 1-3
2. Copies of Judgments, Cabinet decision & | A, B, C & | 4-29
Notification D
3. Copy of departmental appeal E 30
4. Vakalat Nama 31

Dated:-20-06-2022

OFFICE;- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Celi# 0301 8804841

Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

Advocate

<

| Through \ §

Fazal Shah Mohmand

Advocate,

Supreme Court of Pakistan
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:‘ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No_ lﬁt{g /2022

Ismail, Cook (BPS-03), Govt. Institute for the Visually I'r<npaired,

hvboer Pakhtukhwas

Children (Girls) Peshawar....ccceeeeecereceens Appellant Serviee Teibuial
Biary No.ﬁﬁ__—
VERSUS
Dutedmzl

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

On acceptance of this appeal, respondents may kindly be

directed to grant/allow the appellant Health Allowance at the

“\““"’ﬁm”dm rate of one running basic pay with effect from the date of
» appointment with all back benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Cook (BPS-03) on 26-
12-2019 and is serving in the Special Education Institution
and teaching/providing special education/training to special
children and since appointment he has performed his duties
with honesty and full devotion with spotless service career.

2. That after eighteenth Constitutional amendment, the
employees of Directorate General Special Education, of the



Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D). |

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of his appointment, vide departmental appeal which
has not been responded so far despite the lapse of the
statutory period of ninety days. [Copy of departmental
appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay with effect from the date of his appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.



\v "

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the
appeal.

O
Dated:-20-06-2022 ppellant
Throug

oAee

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. \»}\&

ADVOCATE

AFFIDAVIT

I, Ismail, Cook (BPS-03), Govt. Institute for the Visually Impaired,
Children (Girls) Peshawar, do hereby solemnly affirm and declare
on oath that the contents of this Appeal are true and correct to
the best of my knowledge and belief and nothing has been

concealed from this honorable Tribunal. -




" running salary to the hcallh personncl in the cmploymcnl of Fed

‘pay and nllow.mcu in DI’S '-cht,nu. lIc.lth allowance had been pmd Q.

conlcmponncs of the: appcl]ams in othcr Government. ”OSlealb mclu' i

‘the prc..scnl appcll.mls vide. impugned orders dated 08.08. 20]4 21 .03.20(

e 7
Juey; snent Sheet ) x - .

Inthe I-dex.ll bcnuc Tribunal, Islnm.llmd

I\')PL.I]\ NOS05 n 573,757 (n 793, 894 to ‘)lh 918-A. 919 (0
943. 998 101045, 1108 10 1179, 1224 1o 1243, 1265 10 1325, 2327
10.2350, 235210 236882368-A, 2369 (o 2443, 2446 o "484 &
2487 to. "50:. ...sOb lo 2320(R)Cb[20 16 wuh M. Ps.

‘\u\m( I.lhn .md ulhcn

\'cx SUS

Sccrc(m) (‘.unl.nl Admuus(x ation & Du'do;.mc.u( Dwnsmn.
Scer c.l.u Yy luu.mu.: Division and’ AGPR, Isl.un.\h el

Datc oflnshluuon : 04. 04. 2016, cic.
Daie orhcanng : 17.07.2017
Dalc of Judment £ 18.07.2017

e , ,
Before: . Syed R.xﬁquc Hu:.s'uu Shal, and- ]
I o Sycd Muhamniad Hamxd Mcmbcrs.
Present: Mr. Mulmmm.nd Anwnr Mughul Advocmc for the
: \ “appellants. .
Y. " Syed: /xl-c-nusnmn Ka/mx, Assistant Altorney

General for the respondents with M/s Arshad Anjum,
Assistint Dircetor, CA & DD, Naveed Akhlcr, Scction .

Assistant Accomnts Officer and Muh.lmnmd Ja
Senior Amhlm ACnl’l\.AaDR. LT

bnr

IUD(‘MI‘NI

. SYED R/\”OUI‘ ”U'S'SAIN SHAH Mr‘Mm- R:- Wuh (lu:. uud;_,lncm _.i',-

c.nl .

we shall decide the above mlcd -appeals. The lacts ;,lvmg mc. to lhc pr

. appcals are that the Prxmc Muustcr of Pak:smn appxoved p.xymcxu ‘of H allh
Allowancc to the msmuuons provxdmg llcallh Scrvxccs in Lhc ycnr 012
and the Finance DlVllen issucd nouﬁcauon No. 2(13)R-2/20| 1-777 mcd'

06. 02 2012 for gnnl of Hc‘xllh Allowance, cqual to onc.basm pa

of,

Government in BPS Schcnu. w.ef. 0] 01 -2012, in addition lo lhc CXi; -\l.

PIMS Federal, Gov(. Poly clmu.. CDA, ICT, Pakistan Railways .md Fec y

Govcmmcm Scrvices ”0‘»])![-!] l*.l.lmnbnd cte. but it was d scontinye

I'If‘. h o ,A-.- g,
4 S( a " 1y
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© Qfficér, Finance Division, Azhar Nadcem Avgn, E
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T 865 0573000820, 6, cte. witly M1y,

and 25.()3;201(-_.” The. Seerelary, -Capital AEIminislr;f‘."”x & 'Dcvcln'pl'ncnl, "

Division ('L.‘A&I.)J)) vide et ll.'ncdlf)(;.().'s‘..".()l 2 allowe, . Mealih I\'“Q.\\’illll.'l.‘.‘

10 24 personnel of Bircetorie Generny ol Specjal l'lduy un (DGSE) -

the AGPR, lsl::inqbad_.\'mrlcq paying the sng'd'Aum\::mcc hese personney

with ellea Teom 0101 ayyn ue 1) diserimjnative uclic s of Secretury

CA&DD the employce; o' DGsLEE slarléd'ngi(nlihg the matter witly him who

- vide lefter rJ:n:cd_J3.03.20!3 allowed [ealin Allowance 1o ) the cmplquc,\" .

of 16 institions ol DGSYE and allied cducation centres, cle, in view.or

functions and (he services l')cing rendered by them vin_ prbviding Fealh

-Services (o0 the disabled angy special children with effect from 01.01.201 2

and the AGPR accordi:igly started p:iyiug the said “lowanee 1o ihep, The

AGPR vide letter daieq 08.08.2014 in‘l’uniwd, the Director .Gc,ncml;' DGSE.

the foilowing 'manncr: - i
T XX - COXXN : XXX
TP . In e light of the above, the instan pelition

.that Finance Division had:-not provided budget allocation for the year 201 4. .
2015 for the said )\llownn;c;. henee, the payment of sajd Allowance be

Sloppg:d by submitting 1he computer changes through concerncd DDO;.

Subscquently the Finane. Division allocated budget for (e said Allowancg ~ U

~ . ]
but the CA&DD parked.the budget and later on allocated the same (o somg

other Organization, Being apgricved ql‘s(dpp:ngc"ol‘(hc suid Allowance vidls .

letter . dateqd 05.08.2014 - the affected employces filed Wril» Petition
No.3,784/2(jlll.'3358/’20!-! and 40077201 4 which were disjmscd. of by the. -
Ho:n'b}c Istamabad High Court, Islamabag vidi; order dited vl7.()‘.).2.015 i

alongwith the. connecteq pelitions arc converted into
Fepresentations deemed o be pending before thelearned
. S'ccrclary CADD: The Ic:lljllcd. Scerctary CADD shajj l.
aﬂ'ord"au Opportunity of hearing (o an  authorized - |-
representative al “the petitioacrs and, thercafler pass a -
" speiking order, It is expected that the Scerctary shall,
inter alja, take inlo considcration: . i
. i . t
a) ihe adfidavit dated 26.3.2015 filed by the Sccn;clury

Finance, during the pfoccc'dings before this Couri; !

b) the el ft’lml in some cases the Healtly Allm\":ln’cc,-
© was id to the empioyces by ihe AGPIR p'.::juang

+ i dise approval given-hy ¢ CADD: '

¢ Thr reqiest made by and o behall o -the,
Petitioners that in the "circumsmncc.e rccovcf!' of

- ‘the  Health Allowance “would  cause immense

"'4'l).1:cl:-'lxip:_,- and e .

. 4 . 1
d) The fuer. that the Pelitioners are eraployces of:
e opy VT sros vrqe I osrdisese > .
g e {':..-51 ut} difTerent :,(h.p.ur:mgul.- :."‘Id endilies aler ihe
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The bu.u.lmy C A.\I)D alter pertsing llu.. u.um' nml u(lnulm:_. llw N

~ petitioncrs (now .mpv.ll.mla).on
.21 03 2016 and declared the CA&.DDS lelter dated 13.03 2016

-
- é S 56510 STHIYUSI2UL, cic. with M.I's,

administrative control of CADD and, therelore, the

entitlement “or ligibility shall be taken ino
comsideration in e light of status of" cieh
department or catity separately.

paid 10 the employces is recovered after a speaking order his
been passcd by the learned Sccrclary. It is expeeted that the

Scerctary CADD shall pass a spcnkmg order prcfcrablv wuhm
* 90- d1)¢ . S .

xsx . NNN .- XXX

'oppmluquy of lu..umL, to the .uuhmm,d lcprcscnhlwcs ol the

'l .03.2016 p.n\c.d the order dated

allowmg Health. /\llnw.mcc {0 lhc.. DUSL unpluyv..c.:, uul.nw(ul, .q,.un..(
the rules, void ab initio and directed the: AGl’R to recover thv.. s.ud

Allowancc from their salarics in’ casy msiallmcnts.

. 2.‘

In this backdrop, (hc nppclhms filed the msxam .q)pc'll\ wlth

thc followmg prayer:

3

, “Il is, lhcrcfon., most rcspcclfully prayed lhnl th..

ltappcllam being entitled to ‘Health Allowange being
covered under catcgory of Health Personncl, 'the said
‘order  dated’ 21,03.2016 by respondent No.1 muy |

‘llu.;clon.. be set aside and it be declared that the .\cuon
of respondent Mo in vithdrawing the said sllovangs®
and recovery thereof from the salarics. of appcllants, is

_m.llnﬁdc.. illegal,. violative of principles of locus| 3
. pocmlumm., unfair, muusl unrcasonable, nrbxlnry
Fancilul and.capricious. and that arc cntitled (o receive

the same, - Jtom the date it h.ls been wxlhdrawn -and
sloppcd lrom p.lymcnl I

The lc.n'm.d counsc..l for the Jppcll‘mls ar guv..d tha

_appellants bcmg lcdcral govcrnmv.nl Scrvants undcr Amclc 24

Scction 2 (b).of wal Scrvanls Act,
allowanccs prun.nbt.d by F Ldbl-ll Gov;mm‘.nl for us unplnyu.s l-rlr(hc
stated that fi u.mcm dlrccuvq comnmcd in Mxm:.lry oq Finance OM

No 2(13)R-J"01| datcd -06.02. 201" ‘was unambxguous and clcarlyf

stipulated 1dnms;h|luy ol Health- Allowance to all health- pcrson cly

cmplovmcnl of Federal Guvt.rmmm in’ BPS !sdu..nc but d spl(c th

nuulu..mun al’ llw I’ m.mu. Dwmun. the appellants were v.lcpnvul
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S.  In Ol’d(.‘ to meet “the ends of Jusuu,. it \vould lw
appropriate (Hat. recovery. of the Health Allowance alrcady -

- Constitution of the lslamxc chubhc of Pak:smn, 1973 and covered undcr
1973 were entitled to all pn/ an

Ul(.'-
0 of

fy

P
NS e Padre®

oy T

LTy N ATE AT




'L-r 505 o 5,$(|<)cvzmo. elc. with M bs.”

. said bcncﬁ(t In summn or hn \v..rsmn. the learied wunu.l ior lhc
appcllnnls I‘Cfcn-.d 19 the judgmenty o FsT dnu:d 05.10.2015. ll.Ol.ZOlG,_.

18.0s. 2016 and 14, 12.201¢ p‘n\cd in /\ppx.-'ll.' No. "24(!{)(:.')/2"0]5. 867 o LT i
37"(R)C8120|.n. 176 10 1187, 118y o 1251(R)CS2015 & 381 10 - oo
'.4'04(1{)CSI7016 and praved for the same relicf, The fearned (:ohnscl e

vdmncnll) argucd that the Fespondent-Finance Division was hlowuu, hm
-and cold in the same breath is. on the une haad, it hag admitted the chnm of

he Wpelizas in para 5 ! lm.u PaTIWise commments filed A ahe H::.': 'olL
Islamabay Migh Coun, l:.hmnlmd while, on the other land, they tlu.huvccl.v I
the same clajy vide order d; wed 2! U3.2016. I contengled tha the benefit

. once granted :md acted upog lmd created ; vested riglit which cmlld nol be - . i
. Withdrawg umln(cmll\'. in \m(nuon of i pxmcxplc of natural msucc.. The
Adeamced counse) lor the sppeliang l.l\lly argued (hay unpugncd orders avere
\'oul ab: uuuo. cm.nm-urm -iudice anql’ h.wmg no s.uumy ol lmv a8 )

E \s'nhdr:m.ll ! stoppage or \.nl.uy .unmmlul to punishimeny which t.ould not

be .lw:lrdc:l wilhaout ndnplm;- the due procesy of Liw. provided tunder Ilu. .

bu\'unmuu Seevants (131 0 m.y td Ux-.upluu.) Rules, 1973, - ,’ _ N

4. - . The nppc—lls were rcsmcd by the rcspoudcn(cv It was sla('cﬁj':
that the sajd nllowamc \\.ls x.u( admissible o the appcllants as lhcy did nqt.

“fall umh:,r the 'lc.mmm o"hnhh pisonncl because healty pcrwnncl mca t e
"a  person who held a post in .mv institute or organization dchvcnng scrwc ‘
i the health sector ang mcludcd in Sc.hcduh.-l It was further subnm(cd tha B

lhc Heaith Allowancc was nnowcd pmvxs:on:xllv to the appellants by the i o
_ AGPI\ on the -basis of” C/\DD Division’® s letter dated .06.08. 2012 but
_ subscqucntly that Division 'u.m a rcfcrcncc to llu. Finance Division lo Seck
Aus concurrcncc for admmsxblh() of Health Allowance whxch n.gx cucd the|

Saine on 14,03, 2013 ou-the ground that (hcy were mvolvcd in (hc proccss

of cducation, (r'umng and rulnh:hl.umn of disablid x_luldrcn s persons

withy disabilities and, lu.ncu. -.nuld not bc dcclnrcd ns ln.allh psrmnnel lo].

beeome - uuuh.d for the said .xllow.mcc. The CADD on 15.03. 20!3 m its
commumc.mou to AGPR «..nm.cv td sanction of the Health Aumv.mcz. to-

DGsEe cmployccs \\uhnu( cu..&:fm'cnm. n[ the Fi inance Divisjan | .mc~ the
A'“-PR made provmmml .wmm. .o thc appcllnms, which *was
.subsc.qucn(l)' discontinucd afier vcnlu..umn ol” umllcmuu in ':zrdu' {o
'prC\ ent the misusc o lh|< allowance by non-cnuucd personnely It was

submmcd b\' respondent No.2 that health .lllow.mcc was granted vith the .




- .

?, S s65 (u,m(u)csaum.clc. with M.l’s.‘
r O : . )

approval of the J'xnm Minisicr, lhmugh Q .~.umnmr), apc.c:hcally moved for :

three h.dx,rul Government ”ospl(uls i.c. Pakistan Instituic of Medical
Sticaces, 1., Polyclinic and N-mon.ll lastitute orl{cll.lblhmuon Medicine,

Jdhe Ducclor.xu. (:un.rﬂl of Special E(Iumlmn & Socml Wclt‘.uc', bc_xlug an

cducational bud). dealt with. the process of cduc.xlwn. lraining and

- nhnb:lua(non of disubled ch:ldrcn and persons wiih dmabxhu;s witich was
~carricd out by a mu.u-1 ol'cs-.xon'zl lcaum mchrdmg teachers, p:ofcssmnnh

do&.lox.\. adminis srators, ministerial .uul supporlive / ancillacy stafy did not

: fall wxlhm lhc ambit of healihy orgamznnon and could not be clcchrcd as

hc.xllh ersouncl‘ lu yet the said. allowanee, The respandent NuJ ic..
“AGPR | inits parawnsc comments submxllcd that the xdcnucal Lcases litled Dr,
Farkh F.. Lodhl ete.” vs Sccrcta ry. Finance wcrc still pcndm;, before the
Hon ble Suprcmc Court of Palusn ) '

; 5'._ - - We l_u.nrd u.l.c Icamt_:d counscl for-tlie partics a'ndv pérused the
-record. L . C ) _
6. . Hu. lu.:llh .allnw.mcz. v..qu.ll to onc b'mc rmy oﬁunumg 'ml.n‘y

was gr.’mlcd to. the hc.xl(h purwnm.l inthe c.mploymcnt of l‘cdcl.ll

: Govcmmcnt in Bps hc.lu.nu wn(h c.llu.( from 01,01 2012, 1t w.xx mmh. .

admissible 1o’ non—ch-ncal cadres. In n.ply to .x quuy raised by AGPR vide
lettcr  No. TM/lb 64/C.'>HPIJ 11’5/2011 12l186 dated 12,03, 2012 lhc .
chul:mons ng of the rm.-mcc Dwmon v:dv. U.O. No.F, 2( 13)1{-2/2012-
“172 dalcd 27.03. 2012 1 urnished dn.t' inition of (hc health personng| by s('uuu,

. that hcallh personnel*. mcaxu a pchOns who held | a Post in. any institute or .

-organization dchvcmu_, scrvices in the hullh scetor ‘and - mcludt.d in
Schcdulc-l but did uol Jinclude pcrson who was on deputation lo the
F ‘cdceral Govcnuncn! ﬁom any Provmcc or other aulhonl and who was on

conlract, or on’ work charged bnsns or who was paid from contmgcncncs

- The nppwuants are ncither deput :momsls lrom any Provmcc or othcr '

authoruy nor have been cngagcd on con(nct or on work’ charged bnsns
Thcy arc also 5o bung p:ud from conum,c.ncu.s. On the conty ary, lhcy are
cnwl servaniy undcr seclion. 2 (b) of (hg Clwl Servanty Acl, 1)73 und nn.,

dchvcring scrvices to ‘the disabled cluldrcn / pcrsons. Thc bcncf iciarjcs /. )

' nppcﬂnnls comprised of Acudcmic‘ n':nd Adminhtmhvc Cadrcs. Accordmg

to lhc, dcﬁnilion 'l'umishcd by. lhc l‘mancc DIVISIOH vide their u.o, alyd;

27, 03. 2012 Ahe appellants. are c.nullcd o hc.lllh nllmv.uu.c In puras-6 & 7
undcr Facis’ or DParawisc Comments fi led belore thc Hon'blc lslan;;xbad-l-ﬁ'gh !
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‘l

Cour( Islamabad on hch.n“ ol Sc.c..n,(nry Finance Dlvaswn in Writ Pclmon
N0.4007.’20M it was calcruncnll) admllu.d that in April, 2014 Mmmry of

) C.-\DD again submiticd NIS/ DOs cnmmmng a pmvmon ol R'-.IOO uullmn

as HPA “for DGSE t'or fi uanunl ymr "Ol-l 15 hnw«.w.n, DEA refused 1o

cndorse . the NIs 7 BOs .md ror....ruuy deducted an amount o(‘ Rs.92,

542

million or HPA, lcnvm" Rs.7.458 million for thc pctmom.n (now

nppcllnn(..) €. 24 employces who bclougcd to mcdical prorcssmn and ¢

amc :

under (hc cntcrxa of cnmlcmcnl of HPA, as. pu' DFA (LAUD)
undcrslandmg DO, letter dalcd 09.0s. 2014 was'  issucd by FA's

o Orgamzanon lo AGPR for stoppage of HPA to non-cntiu'cdﬂ cx:nployccs‘

u was dmy of AGI’R lo take acuon on the said lcllcr and " de

cide

entitlement. It \\as praycd that the pelilion wag a0 .|dmm|slr.mvz. Issuc wuh

-CADD & DG, therefore. . -the Fj lll.lllu. Dlvmon l:n. c.\c.ludul from e tise

Ny .~.l.mc| Itis at .nllowcd I .mpmh.alc. and reprobate, No logical ruply

‘ ol" respondents. Now: () iP m:mct. Drvn-mm h.u. camc up with dnﬂcrcm

hax

been submnu.d by lh\. respondents ror d\.pnvmb the ;lpp(.llanlb of their -

lcglumau. nghh. A large number of «.mployuca of the I° (.du-ll (.covunmcnl

similarly placed, arc gcunu. the said .ulv.'m(ng,c Why, Lhcn lhc nppt.”nnl.&

be dc.pnvcd is not clear from whay, has been written in the' comments before ', . -

“the llon'blc Islamabay llu_,h (.ouu Islamabad and the Federal Service,

Tnbunal “This scems to be dlscrumnatory (rcalmcnt oﬂcndmg Article
25 of lhc Consmuuon of Islamic chubhc of Pakxslan, 1973 l-unlu.r

q t\.
the

appc.llants have bccn dxrcucd by rcspondcnt No.1 1o refund the paid

_amounl which is ngamst the principle of locus pocmtcnlmc bcc.xusc

(hc

Hon' blc Suprcmc Courl of Pakxslan h.xs consnslcnuy held that the bcm.ﬁl

oncc grantcd and acted upon crc:ucd a vested right. whxch coutd not bc

<=
withdrawn umhlcrallv in \'lohuon of mtural JUS“L.L. Itis an cslnbhs

hcd

law thay benelits rcccwcd h ¢ a cn':l :-crv:ml cvc.n lmdu urroncoua urdu

p'xs.u.d by the compclcn( autliority wuhoul .m)' tault on “the p.lr( of uv:l

scivant could” not pe recovered cvcn ir- lhc ln.nclu:l.xl order was .

subscquendly withdrawn of rcuuﬁc.d' We are fortified (o take this \'u.\\' m

PLD 1992 sc 207 chcc. to this extent, the impugned’ orders are

,t'

A ' . \Vc \vnuld hk(. 10 makc ;m cmp!nsns on lhc Judgmcnls o[
. I‘nbunal in Appcals No "24(R)CSI7015 and 381 1o 405(R)CS/“016 da

r:lrn:r-i - -'~., TS o~
‘._ t' lil'ﬁ.'. :Az,;

“the light of the Judgment of Hon'blc Suprcmc Court of Pakistan n.porlcd in"

nol

ted
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. u.a.xo.:m; and 14322010 swhercin the. wnlmv;.w-ulaun;, lo llu..al(h ,

Allowance has already been n.\oh'cd ‘When confronted with the said fact, ',
' the rcsponch.m\ have failed 10 dcm‘ the “fact. As such, the .xclmn ol thc -::x :
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% o ! "~ judgments on uccount of A.ucx- 2: of the Consmuuon wluch guaramccs '7 SR
;qu.ll rights,and equal plolu.uon of law lor cvery cxtucn. To msurc o :

umfommy rule of \.onsx:.iun.y mual bc. applicd while consndu—mg the casc
Ninee the il Alu\ Clomert vide llt dnlgnent o the

nl the npypethint, L
" case reported s 1996 bCMK lle has already lu_ld lh.xl “rule. of E,ood t
. bDVLﬂl.llu.\. dusands thai the benefits of the sl decision be u.u.ndu‘l to- i -
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" R |
' Tnbunal vide usjudgmcnt dmcd 05 l() 2015 H Ol -2016 and 14.12. 201p o ';‘-;’*ir.;;
: . h - o il
. . &. -~ . F oregoing, m vicw and 1ollowmg the rule of consistency, thc [ | S |
- impugned -orders dated 21,03, 2016 .md 25.03.2016 are set aside zvuh i I ‘:' ' Ty
, dln.cnon to the n.spondcms to n.onunuc. ‘the chllh Allowurice uln.ndy 5 \“ f:
_ _ i
- . v L.hlnll.d W the appellants sinee 2012, .uul to refund all dx.dm.llon m.ldc in ¢ ’ i '_ 2
o ) : Y (RS 1
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. O ’ ) Ay [y
, : v Jml,.;uwmv 1 apply all the titled § .lp]'u..ll\ umlau\ mutandis, !' S 1 f ]
Co . T e . . o . . ’ e K . 4
I ‘ 10. - There shall be no ordcrns to cosls. i , i
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" Mrihammad Jabba;- Khan etc,”

- Naccma~13ushra Mahk ctc.

(! 2 Rubma Mahmbod- -Awan ste. - v

tfoo\fofﬁ

P’\élg' STED .Qari Miihammad Alinas ete,

@- =
.' | 'ﬂ B‘I/

E{cgcp; - T : I
MR. JUETI_CL MIAN BAQIB NIBA.R BCJI
UMAR ATh BAl\lDIA.L

! On’a;fpulvfm‘m m.dud;mthu -lu:d,m1'lhl'l 1. mowos.xo 2015 'of rha redor-l Bervice Prihunal:

dainabad | posl NoaS6S 1o 873,767 o 793,894-018,018-A,919.942,998-1005,1008-A, 1000-

" 1p4s;1408- L1 1«.123» 34\3 1263:1373, 230744 30¢,2359-2300,2300-4,2369.9370,2377-2443,2446-
SD,bnut-mu u-asujﬂlal s'zuacsuule 367, (m(mmI 13,230(R)C3/ 15

Federatior of Pakxstan throudh Sou ctary Ca.pxtal Admmlstfc\tloﬂ
and Development- vaxsxon. - :
Islamahad ete.

oy

Appoll.-mh(a)
(in all qaaes)

VERSTS
. (in & A.1631/2017)
{in C.A.1632/17)

. {in C.A:1633/2017}
{in C.AL1634/2017)

Nusrat ’I‘a.h:r ctc , .
Mirej Gul ete. . e
Ejaz Ahmed and others -
Firdous Begum-ete.. ., | -

Robina Qureshicte, -~ - (in C.A.1635/17)

Muhammiad Arshad ete, " - lin. C.A 1G36/2017) .

- Shahbaz Alchtar Khalid etc.. cooolin CALB3T 2017 -
G, 1638/2007)

Muhamma.d_’!‘guqocr Ilcram ;eté ,
N&B’gbﬂh cé te,”

Taimoar Imran, Ah Kh&n ete.

L {in'CA1639/2017)
C (i CA1640/2017)
< (i C.A, 1641 /.
“fin CiA.1642/2017) - PR
. (i C.A.1643/2017) . S
(it C.A. 1644/ 17) - Lo
(i C.A.1645/2017), - .
i C.A.1646/2017) -
s {iwe A"lﬁ'%? /17 -
{in C.A. 104&,""01 7.
(in C.A.1649/2017)
- (in C.A.1650/17)
. {in' C.A.1651/2017)
‘Muhammad Khushal Khan étc. _ - (in C.A.1652/2017)
Mussarat Bibi-ete. - (in C.A1633/17) .
‘Mubammad Ghulam Durrani ctc. . (in C.A.1634/2017)
Muhammad M'ushtaq ete. . {in C.A.1655/2017)
{in C.A.1656/17)
(i C.A.1657/2017) .
_{in C.A.1658/2017)
. (in C.A.1659/17)"

Shahid Igbal etc,
‘Muhammad Anwar etc
Nalieed Kausar ete.

" Iqbal ur Rashid etc.
Ghulam Mustafa ete.
‘Mulchtar Ahmed: gtc,

Meena Asadietc.. .-, N
Muharimad Qayyum ete. )

‘Riaz Akhtar ete.’”
- Syed Zamieer: Haxdcr RLZV: ete.

. " CourtAssociate Liaqat Ali'gté.
e Suprem?‘t;::':nb:l:a.khtqquhammad Anf ete. T {in CLALL660/ 2017)
. . ‘-_‘ “ ' Waseem Huasain etc,. (i CLAL 1661/2017)
" {in C.AL1662/17)

Khalld Pervez etc.” o
_Mihammad Nazir K:yam ctc :
. Abdul Ms;iccd‘- .

Muhammad, , ._shraf ete,

(in C.A,1663/2017) - '
+ (in C.A.1664/2017)
i CAT1665/17)

L
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}i. oL Mumtaz Hussain ete. .(m &, A;1666/"017) : g l -
4. . S vManzoorAhmcd etc. S s (in G 1667/2007) . - . 1 i ’
i : " ‘Mohsin Tanvir ete. .7 - © . (nC.AIMGBBYITY. - . i . I B
i : . Jabber Hussein stc’. - (nCA.1669/2017). - . - &
© . Syed Manzar Hussain Ga.rdezr etc (in €.AX670/2017) .- L . ¢ o f S
’ - Muhammad Saleem Kunbcr ete.. {in€ALETLNT). Lol . : ol b
Abid Hussain etc. : . {m C.A672/2017)" . : i
Nawabzada etc. i GA 16’73/2017) Sae ..
Muhmnmad AzeeniXhan etc. {in CA1674/17) - R v : 0
Attaullah ete. ' (in C:AL1675/2017) - . - = , . ’ T . P
. Syed Nazir Hussain shah cu;.- . (in C.A.16T6/2017) e o o .
Muhammad Amir ete. {in CALSTZIIT) . 5 . . oo 1
Mrs. Mehmood Farzana o (in C.A, 1678/2017) S e oy
" Muhammad Anwar ur: Rahman ete. (in C:A1679/2017)°, : ] -
Rufi ete. - - } . in CiAM6BOJAT) oo i ~
- Mumtaz Khan cte.: - © - (in C.A168172017) .. - T.: , . T o
Mrs. Rehana Ghaffar #te. - {in-C.A.1682/2017)." ..+ - . - L N S ;
#Azad Khan etc, : . (in C.A.1688/17) Lo L | )
. Bhazia Bibi etc. T ancCagesassorn . ol o _ Co 5
Imran etc. - .- (inCiA1685/2017). T . . X A S
Zahid Mehmood etc. . (in C.AL1686/17) . . Lo o . T
Zafeer Ahmed etc. - (in C:A.1687/2017) o : _ L EAE
Arslan igbal ete. ' in CAAG88/2017) - - . S ‘ P e
Mrs. Syeda Khatoon ete. . (in C.A:1689717): -+ s T - . -
Miss Zubaida Khatoon etc, (in C.A.169G72017} -
. Mrs, Farida Rgﬁ ete. {in C.A169%/2017) .
Bacar Munir Badar etc. fin CLALB92L4T) T b
. . Azhar Mehmood etc. - (inCiAs 1593/2017):
o ’ Muhammad Daud etc. : (in C:A. 1694/2017) PR .
‘Shafiq ete. S _1(MCA‘1695/17) : oo e o
Javaid Raufete. . : 7) o I o
" .Ch. Amjad Ali etc: . y X
Liaqat Ali etc. : < 0T (in CLAL1698£1T): ¢ -
Alhtar etc. ) L .~ [in C.A,1699/2017) .-, . .
Shaukat Jan etc, ' ' {in C.A.1700/2017) -+ .-
Abdul Karim etc. .. ’ (m C. A 1701/171
Mubarilk Ali-Satti-¢to.. .- : y .
. - Mra, Safia Kalboro cte, . * :
_ Mrs. Sahleha Nasreen et 1 !
" Miss-Shezia Nazir etc. (ingC.A. 1705/2017). i !
Abdul Rasghid Shah etc, (in CA. 1706/2017) i
Mumtaz Gill ete. - . (in C.A.T7077 17). i
Muhammad Farhan etc, "(in C.A.170 /2017)% : !
Alludin ete. . fin C.A..1709/2017) _ 1
o M. Schail Khan cte. C oy, e _ i
“ © . Byeda Sadaf Ali etc. EER R L
H(‘T_ESTED M. Anwaretc, . . 'é:;" ] | L
E {7 - .. . Miss Shahida Parvegn: cte A i - . ! '
({ \ Nrs. Shamim Abid etc. .., ‘ } ' o
CourtA 'oculﬁ Mrs. Rahgt Sultana ete. . " . ¥ : ! !
e Couit o PAKSRI! Maggoed etc. S NinCAITIBNT). - : »
e Jomamad’  pyrs, Sumira Yasmucn ) - {in C.ALLTAT, 20.\7) o i
- Shahid M. Khamets. . - jin C,ﬁ.1718/2 17). ‘
. S0 Miss Shazia Bibi etc.. -} | Hin€C 3
iy Mrs. Rukh-e-Afzal ctc. Yoo ¢ (in CAATR0;
i ‘ : M. Amir etc. o B _ i {in CiA. 1721 2017) : .
’ 7 Mrs. Sumera AziZ __etc.~ - (m C.A 1722;17] . !
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~ - Muhammad Bukhsh others ..

“Shabbir Nawaz etc:

" wirs, Tayyabe Qsiser ete.. :
“MiEs. Naureert ‘Iqbel.and others: -
. Mrs. Shahbana Kaysar ey .

" ¥ Inayat Ullah etc. . .
- s Qamar etc, *
- Gyed-Arif Hiissain Shah etc..

1 rresTED

W Suprdma‘ Cour ol Pakis
roine v

sif Ah and others: . UK S
Wajid Bashirete.:r " 7
Mra, Saming Zafar-ster. -

*Mrs. Qamar Zahra cte.

Zulfiqar Ahmcd'oﬂ'icrs".._ Y "
Mrs. Rashda Jabgen etc T
Mrs. Nejma Khantimete. -

" Mirs, Mah-c-Nag levar & others o -
PR i €.A01733/2017)

Zubaida Khanum etc.
Mrs. Shabana Latif-ete.
_Mres. Zahida Nahced etc.
Miss Lala Rukh Qurehi etc,
Nrs. Raheela. Ambreen etc..

Mrs. Shams un Nisa a‘ad.otnc’-rs\ '

Ms, Farzana Maspod €ic..
Mrs. Kancez Rubal: etc.

" Mo, Rahecla Heider dnd others

Mrs. Asia Bashid ete.

. Tahira Yesmeeti Ayaietc. -
_Taugeer .Ahmad and gtl;grg

‘Muhammasd ldreé
Parveen Akhtar-ete.

: Mﬂh'amr-ha.d-‘?éusaf. etel,
Nasreen Anjum Aye ete.
Nluliammad {shaq cte.

. Azhar Mahiiood:ete. . L

. abdul Ghafdoretes .

. Muha.mmad.ﬁayyad}'ete. K]

* Muhammad Saleem Khan ctcA.
. Gul Shad ete.. - e

Josheph Rafiq ete. -

Syeda SadalAliete. {7 :

% Mrs; Mehnaz Ajmal ete.

Javed Iqbgl ete. - .
‘Mrs: Rigwana Shehidctc,
MuhammadAjrqa‘l-etq., L

- Iquider Huseair eté. -

. Tahir Mchmood etc.

. hdnea Baparets.

. ‘Pervaiz Nadeem €ic.

-t it -‘Ipunas'"c,tmc‘.'\“ ’ :

. Muhammed Younas etc.
'“Jam,eS'NLB:_sljiﬁdtct'c. .

5 Muhammad Alam ete. -
‘Shoukat Meshid ete.

© Ms! Yasmin-’l‘?ﬁxaetc.

: Muha.xnmad'halam: ete.

" vivigs: Rubind Anjum etc..
R e R .

{in C-A. 1723/2017) -
(o C.A.1724/20 17
{int C.A.1725/ 17y
(in. C.A.1726/2017)
lin C.A.1727/2017)
{in C.A.1728/17)
(i C.A.1726/2017)

" in C.4.1730/2017)

s [i/C.A.1731/17)
i C:A.1732/20 7).
(in C.A1734117)
(in C.A,1735/2017)
- (im C.A1T36/20 17y
in C.A1737/17)
in C:A.1738/2017)¢
{in C.A.1739/2017)
{in. C.A1740/17) .
-{in C.A.1741 /2017)
:(in G.A.1742 12017 .
“fin C.A.1743/17)
in C.A.1744/2017)
“fin C.A.1745/2017)
i C.A.1746/17)
(in C.ANT4T [2017)
“(in C.A:1'1478/?,017) .
{in C.A.1749 117}
(in C.A. 1750/2017)

A Cal7S1/2017) ’

{in C.A.l‘?52,! 17)

“fin C.AL758/17)
{inn C.A.1756/2017)
fin C.A.1757/2017)

L (i CA. 1258/17)
| i C.ALT59/2037)
{in C.A,1760/2017)

T (in CAL7EL/1T) ¢

" lin C.ALTES/200TY

© . {in C.AL763/2047) "
i €ALTEA1T)

(in C.A.1765/2017) ;

i (i C.AL766/201T)
L {in.C.A.L767/17) a

" (inCA.1768/2017)
: (i C.A.1769/2017)
{in CALTTO/TY -

- C.ANTTL/2017)

fin C.ALTT2/201T)

i _C.A.157'73,’ 17}

{inn C.A. 1774]2017)
{in C.A.1775/2017).
{in C.A.1776/17)

{in CiA. 1777 {2017
i CLALLTTBIZ01T
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Ms, Nazming etc. .

ete. -
Mios Maz Tahir ete.

IChawar Idrees etc.
mrs. Naila Igbal etc.

Amjad Badshah ete. .
© ‘Waris Malilc ete. -

- . Imran Anwar etc.-

I Mrs. Hurda Waseem ete. -
Weaheed ur Rehinan-ete.
Ms. Saima Parveen étc.
Ghulam Rasool: and others

ESTED

n:.l:muu:m

Amjad Sohail ete.

" Asif Mashid ete., .
- Mrs. Nusrat Dastagir ete. |

. Msg.: Tasneem F‘atn’na Em
Muhammad Nth':ﬂd Arif Khrm

" Syed Sultan Shah etes. |
© mMrs. Shagufta Bibi '

Mukhtar Ahmed ete. -

Busharat Masih ete.
Ali Rehmian ete!
Munir Ahmed etc,

“Muhammad Zardad etc.

Syed Ashfal ali etc. .
Mrs.Kausar Ayub ete.

‘Malile Waheed Shahzad eu':
- Ashiraf Mashid etc,

Muhammad Ajrial-étc. |

Razzagq Ahmed etc.

‘Mra.-Shaista Manazir ete.
Murtaz -Hussain ete.
Mrs. Saithe Noreen ete.

vuhamimad Ayab ete.

Ejaz Ahnied ete..

 Shah Muhamrhad Afzal, etc.
. muhammead Javed ete.
. . vuhammad Asif etes ‘
. Muhammad Kha.hq ete,
. Nofise Haenif ete.
Qari Zahid Mchmood eto.

Anif Amin ete, -
Mrs. veronica ete.

Qarl Mithammad Slddxque ete.

/cda Saitna Nasir ete. -

Tariq Khan etc.

“Muzaffar Hua.:am Rathore etc
Ms. Shahena Shahid- -etc.

Muhurnmad Khan-etc.-

Basharat Ali ete.

Sourt of Pakistan M. TEI'LVCCX’ ete.

Shabbir Ahmed etc, -

mrs. Shamim Akhtar ctc. '

Tanveer Abmed cte,

© S.M. Siraj ete. .
Zahid Mchmood ete.
Mrs. Nadia Norcen etc.

(in C,A.1780/2017). -
(in-C.A.1781/2017)

. (in'C.A.1T82/17) . e
(in C.A.1783/2017) " -

“\in C.A. 1784/2017)

* (im C.A1785/ 12y

AiniC.ANT86/201T)
{in C.A,1787/2017) .
{in-C.A.1788/17)

(in C.A.1788720 7

{in C.A: -
“{in C.A. 1792/26‘17)
{in C.A. 1"’93/2017)
{in C.A.1794/17) .

{in-C.A.1795/2017) -
{in C.A.1796/2017) .
(in C.A1T97/1Ty -

in C.A.1798/2017)
{in C.A/1799/2017)
{in C.A.1800/17) "

“+ {in C.A.1801/2017)
v (in£.A180272017)
< {in'C.A.1803} 17 -

(in C.A. 180472017y,
fin C.A. 1800/2017)

 {in C.A.1806/17)

(in C.A, 1897/’.2017)
{in C.A.1808/201%) .
“{in C.A.1809/17) -
fin. C.A. 18!0/2017)
fin C.A.1811/2017)
(in C.A.1812/17)
{in' C.A 181"’/"017)
(in C.A.1814/2017)

(m Cm.l‘qu,/ 17,

{in C.A. 1816/201?)

{in C.A.1817/2017) - -
(m CALB18/1T) "
{irt C:A,1819/2017)

{in C.A.1820/2017).
(in C.A.1821/17) -
{in C.A.182272017)

7 (in C.A1823)17) -

. (in C.A.1824/2017)

(in C.A.1825/2017)

fin C.A.1826/1
(in C,A. 182772017}
{in C.A.182 3/2017)

" lin C.A.1B29/17) -

(in'C.A. 18:10/201’}]
-.(in C.A.1851/2017} .
“{in C.A.I832/17)

- {in CiA. 1333/2017)
- .. lin C.AlLE34/2017).
" (in C.AIB35/1T) -

.
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~ Shahzad' Nasu‘ etc.

. ‘Miss Rubina Aqeel ch .
Irfan Ahnted etc.
Kausar Afza ete., . - -
Atif Rashid etc. L
Mat, Shamim’ Akhtar ete.
Babar Mchmodd ete,

. Ihean Ahrned ‘ete, -

" Mra. Naghfaha Jabcén etc. '

Qari Muhammad Abbas ctc,
- Noureen Kazmi etc, B

g . © . Sajid Masih etc:’ i
’ h Mrs. Uzma Khatoon'etc, '
Abdul Manan eté. . _"‘

Hardon Rasheed e C:
- Sajid Mehmood ete. .
. Zeeshan ur. Rehmanctc“ N
" Muhammad Sa]eh ete.,
. Said Rehman ele. . K
. Muhammad Aahraf etc:
Guftar Abmed ete. . . -
Shahid Rauf ete,-
Farrukh Saleem etci -
S . - Muhammad Irfan etc,
o Muhammad. Iqbal etc..

I .. ZiaUllah Asad etc, - . >

Falahat Shahid etc..
Mrs, Asghari Bano etc.
Zia Afzal ete, "'
. Muhammad Rafagatiete.
~Rafiq Masih ete.,
Javed Igbal ete. .
‘Mubiammead Yameen.etc,

N . _Mst, Ishrat Me\soo_d‘-etc.. Lo

Zalar lgbal Bajwa ete, '
. Khalil Ahmad Beuwa etc. a
© Alam Zeb etc. . -
o . Muhammad iqbal e
o Tanveér Bawar:ste: .-
© . Ghulam Imran aider et«..._':
* Mubammad Farid etc.
. Chan Mehmood Saua.d ete,
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etc. . - e (mCA811/2016)

...Respondents(s)

For the Appellant( ) - Mr. ‘Sajid Ilyas Bhatti, DAG

{in all cases) :  Syed Rifaqat Hussain Shah, AOR -
. . Ms. Saadia Kanwal, 5.0 Fin. .
- Mr. Abid Hussain Channa, S.0°Fin. = ;
Mr. ‘Sajid Javed, ‘Asstt. Legal Fin. -
Mr. Abdul Raz7aq, AAO MEG -
Rawalp1nd1

For the Respondent‘(s). In—person

For the ReSpondent(s)' Mr ‘Muhammad Ilyao Lodh1 ASC

i C.A216/16] ) . .Mahk Itaat Hussain AW'a.n, ASC

‘Mr. Muhammad Makhdoorn Ah .

~ Khan, Sr. ASC
.Mr Sﬂcandar Bashir Mohmand ASC

Amicus Curiae:

" Date of Hearing 1’7.01.201.8.

] JUDGMENT

UMAR ATA BANDIAL J — By leave of this Comt

grctnted on 23 02.2016, 0142016 and 12.12. 2017 in the
3 several connected appeal* before us, the appellant Federal
Cxo‘vernment challenges the Judgments dehvered on. conm“on'
B 'que:.tlons of fact and law by the learned Federal Serv1ce Tribunal -
on 05 10 2015 11. Ol 2016 and 18. 07 2017 The Judgments:
' '1mpugned 1n the connected appeals declare ‘the xespondent
' Vemployees of d1fferent 1nst1tut10ns functlomnc' under the
| Dm,etorate General of Spec1a1 Educatlon (“DGSE”) to be enutled -

| to payment of Health Allowance granted by the Federal'_
| Government v1de its Off1ce Memoranda dated 04. 02 2012 and

:- 106.2.2012. These Memoranda are 1ssued by the Flnance D1v1q1on :
-”(Regula‘uons ng) Govemment of Paklstan pursnant to. K

o approval granted by Lhe Prime Mmlster under thc Rules “of -

"Busm‘ess, .1973. It Would be useful to reptoduce the two
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Health vA‘lbl"o_vvance to eligible persons:

_ “Gevernment of Palistan

Finance Division

’ . - (Regulations Wing) L :
© F,No.2(13)R-2/2011 . .. Islamabad, the 04t Feb,2012

: ' OFFICE MEMORANDUM

L ey o
Subject:  : GRANT OF ADHOCALLOWANCE EQUAL TO:
- " ONE BASIC PAY AT THE INITIAL OF THE
; SCALE"I‘O THE HEALTH PERSOANNAEL IN 3PS

SCHEME. L R

. . The undersigned -is directed to say that the
Ordinance No.VI of 2011 that sanctioned the Career Structure for

" Health Personnél Scheme (CSHP) has lapsed on 26.12.2011.

' Accordingly, CSHP is no longer in the field and all health personnel -
hdve consequently reverted to the BPS scheme. In’ order to
compensate health personnel for the loss of benefits sought under ..
CSHP while preserving their status as Civil Servants, it hias been -

* decided by the Federal Government to grant'adhoc allowance equal .

_to one basic pay at the initial of the.scale to the health ‘personnel
in’ the .employment of Federal Government, in-BPS scheme, with

- ‘effect from. 1%t January, 2012. This will be in addition to their

.. existing pay/allowances in BPS Scheme.”’ . I

T This Division's OM No.2{13)R-2/2011-698 dated 17th

Novp‘mber, 2011 may be treated as yvithdx'awrx"w.é.'f: 2_6'.12.2011. . o
Sd/--

(M. Munir Sadiq)
Depuity Secretary (R-1)" .

ek,

i “Govérnment of Pakistan.
. Finance Division
~ (Regulations Wing) ..

F‘.No.?('ls)R-Q/QOl1.-777' o Is{amabad, the 06t February,20i2 -

" OFFICE MEMORANDUM

Subject:: ~ GRANT OF ADHOC ALLOWANCE.EQUAL TO ONE.
", . BASIC PAY OF.RUNNING SALARY TO THE HEALTH -
PERSONNEL IN BPS SCHEME. - . o

‘In coritinuation. of Finance; = Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been‘dccided by the -
Federal Government to grant benefit of one basic pay of running .
salary as - Health Allowance to_the. health personnel in the -
employment of Federal Government, in BPS scheme, with effect

- from lst January, 2012. This will be in addition Yo their existing

allowances in BPS Scheme. Also grant of stipend amounting to L

“Rs.50,000 per month to the postgraduate residenty and Rs.24,000
per. month for House. Officers respectively w.e.f.- 1.7.2011 will

‘continue.
. 8d/- ,
{Manzoor Ali Khan) - -’
Sr. Joint Secretary (Regulations)”. .
. . ‘(emphdsis suppled). 3
2. Learned Deputy Attorney General has contended -

" thdt the Health Allowancc_é g_rahted by the Federal "GOvérMéﬁt is

available fo_ health :pefson11e1 in the employment of ‘the Federal

" Government in the BPS scheme at three hospi'tal.s‘"estéblis-hed in

5o

j
m(?moranda containing the terms and conditions for the grant of - S
:

A
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(“PIMS”), Federal Governmcnt Polyclmlc (“FGP”) and Natlonal

Instltutzon of Rehabxhtatron Med1c1nes (“NIRM”) The employees

‘ ._the Career Structule for Health Personnel Scheme Ordanance,' :

2011 (“Ordmance”) lapsed on 26 1. 2011 The Health Allowance : 4

~at these hospltals do not have a career structure in place after o

was accordmgly granted by the. Federal Government as. a forrn of .

04.2.2012" and 0622012 reproduced above that the Health

‘compensatlon It 1s clear from the two memoranda dated o

"Allowance i~ granted to “health personnel” However, the o

compos1t10n of the catcgory of employees 'Lhat ale ehgrble for the _ '

1 oenefrt has not been prov1ded therein. The respondents Who are

several hundred in number are unrepresented by counsel In"- -

view of the fact that a large number of employees are affected by:' ) .

the 1nstant controversy, the Court has sought a551stance from o

: M1 Muhammad Makhdoom Ah Khan Sr ASC and Mr. Slkandar ‘_

Bash1r Mohmand ASC as armcus curiae. 1r1 the .matter.

Mr S1l{anda1 Bashlr Mohrnand ‘ASC. made abIe subm1ss1ons'

docurnents on record which s_1mpl_1f1ed the- controversy

appl ec1ably

43. oIt transplres that an Ofﬁce Mernorandum datedl

27 03 2012 by the Fmance D1V1s1on (Regulatlons Wlng) clar1ﬁes

before the Court that mghhghted 1rnportant facts and,.v

that the terrn “health personnel” used in the- above mentloned. a

o service prov1ders Who quahfy as health pers onnel A perusal of

- . Schedule-I shows that - five Acategorles of -service "providers are

| .rnemoranda bears the meamng g1ven to- that expressmn 1n_
| Scctlon Q(b) of the Ordmance ThlS deﬁmtlon refers to the. . .

contents of Schedule-I" to thc Ord1nance Wthh spemfles the ‘

Syig

Islamabad namely, Paklstan Instltute of Medxcal Scrences_
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classiﬁed as health p'ersonnel na'mely' Doctors, Allied, Nurses,

Pararnedlcs and Support The sermces specrﬁed under the“

categones of Paramedlcs ancl Support mclude Teachers

' Auo1ov15ual Operators Techn1c1ans leranans etc

,.4', © The adrn.rmst_ratwe Mrmstry' .or_thel health -

' ‘institutions of ‘the -Federal Government' at Islamabad is’ the o

anlstry of Capltal Admmlstranon and. Development D1v1$10n“

13 03. 2013 the M1n1stry of CADD granted the Health Allowance

' (“CADD”) It is an admltted fact that V1de order dated_ ‘

' to the employees of the DGSE and its alhed spec1al educanon’ .

- centers/ 1nst_1tut10ns mcludmg Natlonal Trust for’ the Dlsabled

o Persons (“NCRDP”) he respondents - were .. thereby-

(“NTD”) and the National Councﬂ for Rehabthtatlon of Dlsabled

: acknowledged as beneﬁ01anes of the said grant and were pald -

.the Health Allovvance Wlth effect from 01.1. 2012 untll -

27.10, 2014 When the Fmanée D1v1s1on mformed the Accountant'

' "'.Ge'neral Pakistan Revenue-~(“AGPR”) that only healthr personnel‘ =

WOI‘klI’lO' in Federal Government hospltals and cl1n1cs were"

' drspute to the Secretary CADD for passmg a speakmg order ©

‘ ,thereon, and till then restramed recovery of past payments of .

quahﬁed recelve the Healtii Allowance The AGPR

'Correspondlngly 1nstructed the DG%E to stop payment of the
said allowance to- its employees .as no budget»allocanon for “the

said emolum'ent had been made in the ﬁnancial year 20 14—15.

5 . The dlsconnnuatlon of therr Health Allowance was

taken to the Islamabad High Court by some of the respondents -

Vlde order dated 17 9. 2015 the learned H1gh Court referred the

the Health Allow.ance from the affected employees of DGSE and‘

alhed centers The Secretary CADD heard the part1es and by . _
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order dated 21.3.2016 rejected the entitlement of the.

respondents to receive the sald allowance The pnnmpal ground

of hlS de01s1on is that employees of the DGOE were engaged in
‘the p1 ocess of educann trammg and rehablhtatlon of disabled
"_chﬂdren and therefore d1d not fall within the amb1t of a health_
orgamzatlo_n. Th’e respond‘ents successfully challeng_‘ed the said
order before Ithe' lea'rned l;"ederal Sel'vicelll‘ribunal'j.whlch has, -
inter alia, by the 1mpugned Judgment dated 18 07 20 17 declared.

that the respondents are enutlecl to- ihe grant of Health

Allowance.

6. ‘;' - Learned Deputy Attorney General has contended

" that after the. lapse of the Ordmance that had prov1ded a career '
‘structure for the doct01s nurses and paramedlcs Workrng in
‘.PIMS FGP and NIRM the Hea_lth Allowance was granted by the ) B

l"ederal Government as compensatlon to. the seud healthf_'

personnel He was, .however unable to. show anv‘ -

contemporaneous d1rect10n issued by the Mlmstry of CADD or

the M1nlslry of Fmance that restncted the grant of the Health

'~ Allowanc’e to the claimed. employees of the three hospltals

speci_ﬁed by him. As already noted aboVe, the deﬁnmon,of health

personnel prov1ded in the Mlmstry 'of .Finance Ofﬁce
Memorandum dated 27 3 2012 is- wrde in scope and therefore.

“unhelpful to his plea.

7 S ~We  have exarnined the‘ deﬁnition::of , “hea_lth

' pc rsonnel” adopted by sald memorandum dated 27. 3.2012 from ;

: Sectlon 2(b) of the Ordmance Wh1ch is to the followrng effect:

"b) “health personnel” means a person who holds a post i any
" institute or orgamzatlon dehvermg services m the health
A sector and included i in Schedule—l but does not include:
' ..1) -a person  who 1s on deputation to the Federal

C Govemment from any Provmce or other authority;

~
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,«\_____,‘k . . » i " ii).a person who is employed -on contract, or ori work /
L o . chal ged ‘basis or who is pmd from contmgen czes 2

8 = - 1t is noted: that the foregomg deﬁmhon of health

personnel covers persons holdmg posts in any mstltute or

' orga_mzatmn ‘who are delive nng services in the hea_lth sector that

‘vare 1ncluded in ScheduleI to the Ordmance Learned Deputy B o 1
. Aftorney General was” unable to d1st1ng1.ush the respondents,

who are employees of the DGSE and allied mstltuttons / centers o

sl NCRDP and NTD from the pararnedlc and support staff

AT IR TS TR TN IR e

ey e

posmons that quallfy as health personnel accordmg- to

: -.Scheclule I to the Ordmance It is not demed by the appellant_

SmasnAnes

that educatlon tra;tnmg and rehablhtatlon of d1sablcd person"
are servmes prOV1ded in -the health'sector. These serv1ces _fall o

‘within the terms of ScheduleI to the Ordmance ancl therefore

TIILALST

the pr ov1ders thereof quahfy as health personnel.

9 o Accorchngly, not only do the respondents fail w1th1n-_'
the category of persons Who are, in terms of l"mance Division

: Memo1a_nda dated 06 2. 2012 and 27 3. 2012, ehgtble for grant of

| die Health Allowance but. thelr entltlement has’ m fact been i

' admltted by both the thstry of CADD and Mm1stry of Flnance . )

In-this respect the aforemenhoned 1etter datcd 13 3 20 i3 1ssued _

by, the Mm1stry of CADD is. referred Also the aff1dav1t of the

: Secretary I‘mance Govemment “of Palustan filed in - the L RIS
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Islamabad H1gh Caurt pursuant to that Courts order dated

)

S

: 20 3.2015 passed in, Wnt Petltlon No 4007 of 2014 spec1ﬁcally

SRR
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' -lecords that the proposal approved by the ane Muuster v1de '
- _Summa.xy dated 25 1 2012 did not restrict admiss1b1.1ty of the.

Health Allowance to ‘the personnel .of the three hosp1tals

%Wg/ (iden_tiﬁed by the‘learn_ed'DAG) For that reason the F1nance"' '




A

 Division Memoranda dated” 04,2.2012 and 6.2.2012 made the .
allowance avallable to all health personnel employed by the

. Federal Government in the BPS Scheme

lO. © . As’ a result the sald allowanCe was peucl to ‘the i

health personnel of the DGSE and 1ts allled 1nst1tut10ns unt11

- 27.10. 20 14 when the Fmance D1v151on 1nstructed the AGPR to
‘.'conﬁne the grant of the allowance to employees of Federa_l g
.'Govemment hosp1tals and cl1mcs ThlS 1nstruct10n represents .

merelv a change of opmlon Wl’llCh 1s not occasmned by anA

amendment in the terms of el1g1b111ty for the Health Allowance

B Therefore as the Memoranda dated 04. 2 2012 06 2. 2012 and '
27 3. 2012 1ssued by the Fmance D1v1$1on Government of -

- Pakistan Stlll hold the ﬁeld in the1r orxglnal terms there is no

¢

| mcrlt in the objectxon by the learned DAG to the entrtlement of . .
' the respondents to claJm and recelve the Health Allowance o
1100 .' As a secondary and also tenuous a.rgument learned

_ Deputy Attorney C-eneral contended that the He.a.lth Allowance is

granted under executlve ﬁat w1thout any statutory backmg

' , 'therefore the same can be vvlthdrawn by the Federal Government o

. at any hme That is clearly a ﬂawed contenhon It is admltted" -
’ that grant of the Health Allowance and the terms of ehglbrllty to
* receive the same were determmed by the competent authonty L
: M1n1stry of Flnance in accordance W1th Rules of Busmess of the '

' Federal Government The orrgmal terms of the sald lawful grant

still hold the ﬁeld These were acted upon and payment of the

I—lcalth Allowance to the respondents has conlerred a vested s
- nght upon. them In such c1rcumstances, the executwe is barred -
by the rule of locus poemtentzae from umlaterally rescmdmg and }l

retnevmg the beneﬁt avalled by 1ts rer1p1ents Reference is made .
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y of Fmance vs. .

B R v}Muhammad H1mavatull.1h Farukhi (PLD 1969 sc 407) and‘,

The. Engmeer-m Ch1ef Branch vs. Jalaludclm (PLD 1992 SC

Ny 207) Therefore w1thout a change of the terms of e11g1b111ty for
.the Health Allowance even. the prospectlve exclusmn of the

e spondents from recelpt of the beneﬁt shall cons’u‘mte arbltrary S

. and unlawful actlon I
12. I-n_the cxrcums'tances.,:we do- rlotlﬁr'l:d:ah'y’er‘ror.or L
defect in the 1mpugned judgrnehts of the learned Federell Service L

: Tribunal dated - "'05.10.20115 11.1.2016 - and 18.7.2017.
'Consequently, these appeals are d1smlssed and the entltlement S '

.of employees of the DGSE alhed mshtutlons/centers NCRDP

Cand - NTD to I‘CCCLVC the ‘Health . Allowance is afﬁr_rned. R

b
. Sd/ ; JHidti 8 aqib Nisar, CJ |

- Sd/- Ulnar Aita Bandzal g
. Sd/ - I)az ul Ahsan, b 4 _ :

" Certified teihef True Copy

‘ sémoi-' Art Associate

- 8u Court-of Paklstan
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’,; "Lﬁé{ : GOVERNMENT OF KHYBER PAKHTUNKHWA
¥ Ny ESTABLISHMENT AND ADMN: DEPARTMENT
W _ { CABINET WING ) )
S ) i No.SOC(E&AD)9-24/2019 :
Ta =" .. Dated Peshawar the 28'» October , 2019.

The Secretary to Govt. of Khyber Pakhtunkhwa
Zakat, Ushr, Social Wellare, Special Education & Wemen
Department.

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET

DATED 22.10.2019.

Dear Sir! - . : i
- | am directed to forward herewith .the following decision of the
meeting of Provincial Cabinet held on 22.10.201% under the chairmanship of
Chie! Minister, Khyber Pakhtunkhwa for implementauon. :

' AGENDAITEM NO. 16 | . . : .
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL
EDUCATION WP.NOG.430/12018 NAZEER SHAH VS GOVERNMENT OF KHYBER

m .
f -  PAKHTUNKHWA : i

! Decision of the Cabinet:

‘ .I - ’ . £, . .

| . . The Cabinet approved Heaith Allowance to the devolved employees of Lk
i Special Education Institutions at the rate of one running basic pay. . g g

'~ . implementing .Departmeht: Zakat, Ushr, Social Welfare, Special Education & | ' ’ ff
et e i, . Women Empowerment v . :
2 1 am to request that an imple'mentextion report of the Cabinet .

decision us required under Rule 25 (2) of the Khyber Pakhtunihwa Government
Rules. of Business, 1985 may kindly be furnished on top priority basis to the

Cabinet Section, Administration Department.
v . Yours feithiully,
~ N\ ’

. . SECTION OFFICER (CABINET)
ENDST.NQ. & DATE EVEN. ' o

Copy tn:- -
p.5.to Secretary Administration Deparunent.’

L
f 2. - PA 1o Additional Secretary (Cabinet) Administration Department.
P 3. PA to Deputy Secretary (Cahinet) Administration
ll : . - N .
SE N OFFICER {CABINET)
3 .‘.’7
S
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No.FD(SOSR-11)8-8/2019, In pu

~ BETTER COPY OF THE PAGE NO:29 | .

GOVERNMENT OF KHYBER PAKHTUNKHWA
' F_INANCE DEPARTMENT '

NOTIFICATION
rsuance of the Supreme Court of Pakistan Civil
Appeal No. 811/2018 titled- “Muhammad Atique Ur Rehman & others Vs Federal -

‘Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa -

(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of

one runnihg basic pay to the derIved_employe_es working in the Special -
" Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa. ’

2. - The above said allo'wa_n‘cev will be admissible only to the ‘-er’nplo_yees of
Special Education Instjtutions"of Khyber Pakhtunkhwa: devolved under 18"
Constitutional Amendment.. C : : ‘ , v

: Secreta'ry'to Govt of Khyber Pakhtunkhwa
' ‘Finance Department.

Endst: No. & Date Even.

Copy is forwarded for Information and necessar? action to the: |

Accountant G'ener‘al,"Khybef Pakhtunkhwa Peshawar _
Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar
Secretary to Social Welfare, Social education & Women Empowerment
Deptt. - . ' o
Director FMIU Finance Department Khyber Pakhtunkhwa.:
PS to Minister Finance Khyber Pakhtunkhwa S
PS to Secretary Finance Department Khyber Pakhtunkhwa
PS to Special Secretary Finance c_lepartment Khyber Pakhtu‘nkhwa
. PA to Additional Secretary (Regulations) Finance Department :
10.Master File A R |
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@ |

A BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFAI}E AND WOMEN ]

EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWA
\ |
Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWAN

Respectfully Submitted:- |

That | am serving under your kind control in the Special Educatyion Institution and
teaching/providing Special Education services/training to Special Children. It is
pertinent to mention that after eighteenth Constitutional armend ment the employees
of Directorate General Special Education of the Federal Govt: Department, have been
transfer/devolved to the Provincial Govt:, Special Education and such devolved
employees though serving under the same department of the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equal to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its judgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet on 22-10-2019 and also
implemented. , ,

Since the employees of devolved Institutions and | am performing the same duties in
the same Institutions, same department, having the same job de§cription and cause,
being teaching/providing special Education/Training to spécial Children, therefore |
could not be treated discriminately more particularly with respeét to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even after the payment of arrears the same has been merged in their basic

pays. |

|
It is therefore requested that | may kindly be allowed/granted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012. on the analogy of the

employees of Special Education Institutions of Khyber Pakhtuqkhwa with all back
benefits. |

Dated : 24—0) —2e2 1 | @é .

\{\l\g/ ' i C .
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Spanriniene”
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VAKALATNAMA

Y al

,_ \3 BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR
o No. /2022
Igm@)\Q/ L POV e Appeliant
J VERSUS
C(l LV @] o 151 Y Respondént(s)

, do hereby appoint and constitute,

Fazal Shah Mohmand Advocate Supreme Court &. To act, appear
and plead in the above-mentioned matter and to withdraw or compromise the

said matter or submit t

arbitration any differences or dispute that shall arise

touching or in any manner relating to the said matter and to receive money and

grant receipts therefor

and to do all other acts and things which may be

necessary to be done for the progress and the course of the prosecution of the

said matter.

a

1. To draft and sign files at necessary pleadings, applications, objections,
affidavits or other documents as shall be deemed necessary and
advisable for tht prosecution of the said matter at all its stages.

2. To employ any

other Legal Practitioner, authorizing him to exercise the

power as conferred on the undersigned Advocate, wherever he may

think fit to do so.

AND | hereby agree {
in the above matter. |
substitute responsible fa
absence from the Court
hereby agree that in the
the Advocate remaining
matter. Received by me ¢

&

ACCEPTED BY:

WA=

o ratify whatever the Advocate or his substitute shall do
also hereby agree not to hold the Advocate or his
r the result of 'the said matter in consequence of his
when the said matter is called up for hearing. | further
event for the whole or any part of the fee to be paid to
unpaid, he shall be entitled to withdraw from the alBove
n .

FAzZAL SHAH MOHMAIIMD -
ADVOCATE, ' . t

SupreME CouRT OF PAkis

TAN.

OFFICE.-Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 880484 1 ’

[Clerk) Cell# 03339214136
Email: - fazalshahmohmand

@gmail.com. -




