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Learned counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General for the respondents 

present.

16.08.2022

Repiy/comments on behalf of respondents, not subnnitted. 

Learned Additional Advocate General seeks time to contact the 

respondents for submission of reply/comments. Adjourned. To 

come up for reply/comments as well as preliminary hearing on 

13.10.2022 before S.B.

(Mian Muhammad) 
Member (E)
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Order or other proceedings with signature of judge

1 3

;
The appeal presented today by Mr. Fazal Shah Mohmad Advocate 

may be entered in the Institution Register and ^ut up to the Worthy 
Chairman for proper order please. \

24/06/20221-

REGISTRAR

This case is entrusted to Single Bench at Peshawar for preliminary

.Notices be issued to appellant

2
hearing to be put there on 7'^

and his counsel for the date fixed.
. I

I

I
I

06‘'Muly, 2022 Counsel for the appellant present.

Let pre-admission be issued to the respondents. To 

come up for reply/preliminary hearing on 16.08.2022 

before the S.B.

1 (Kalim Arshad Khan) 
Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No liPk^ /2022 

Zulfiqar Ali........................................ .Appellant

VERSUS

Govt, and others, Respondents
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Dated:-20-06-2022
Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841 
Email;- fazalshahmohmand@Qmail.com

Note:-

Spare Copies will be submitted after 
the admission of Service Appeal

Advocate
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

Service Appeal No 72022

Zulfiqar Ali, Physical Education Teacher (BPS-17), Govt. School for 

Blind Swabi. .Appellant

VERSUS

1. Govt, of Khyber Pakhtunkhwa through Secretary, Social 
Welfare, Special Education, & Women Empowerment 
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women 

Empowerment Department, Govt, of Khyber Pakhtunkhwa, 
Peshawar.

3. Govt, of Khyber Pakhtunkhwa through Chief Secretary, Civil 
Secretariat, Peshawar.

4. Govt, of Khyber Pakhtunkhwa through Secretary, Finance 

Department Peshawar.
5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974. AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

pet5tO“<5^y0n acceptance of this appeal, respondents may kindly be 

directed to grant/allow the appellant Health Allowance at the 

rate of one running basic pay w.e.f 01-01-2012 with all back 

benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Zulfiqar Ali, Physical 
Education Teacher (BPS-17) on 09-05-2005 and was later 

promoted dated on 09-05-2005 and is serving in the Special 
Education Institution and teaching/providing special 
education/training to special children and since appointment 
he has performed his duties with honesty and full devotion 

with spotless service career.



2. That after eighteenth Constitutional amendment, the 

employees of Directorate General Special Education, of the 

Federal Govt, department, have been transferred/devolved to 

the provincial Govt. Special Education and such devolved 

employees though serving under the same department of the 

Govt, of Khyber Pakhtunkhwa, are allowed/granted Health 

Allowance equal to one running basic pay w.e.f 01-01-2012 

which has also been endorsed by the honorable Federal 
Service Tribunal as well as the honorable Supreme Court vide 

its Judgments in Civil Appeal No 811/2016, also approved by 

the provincial cabinet on 22-10-2019 and also implemented. 
(Copy of Judgment of the FST dated 18-07-2017, 
Judgment of the Supreme Court dated 17-01-2018, 

decision of the provincial cabinet dated 22-10-2019 & 

Notification dated 25-11-2019 is enclosed as Annexure A, 
B, C & D).

3. That the appellant being similarly placed, approached 

respondents for allowing/granting the appellant. Health 

Allowance equal to one running basic pay w.e.f 01-01-2012, 
vide departmental appeal which has not been responded so 

far despite the lapse of the statutory period of ninety days. 
(Copy of departmental appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting 

the appellant. Health Allowance equal to one running basic 

pay w.e.f 01-01-2012, is against the law, facts and principles 

of justice on grounds inter-alia as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents 

are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance 

with law and rules in violation of Article 4 and 25 of the 

Constitution, as the appellant is exactly performing the 

same duties of teaching/training to the special children 

in the same Institutions and working under the same 

authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial 
Foras which appeals were accepted and even the 

judgments have been implemented, thus the same 

point has been deiced by various foras, the appellant 
such is also entitled to the same treatment.
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D.That not granting the appellant health allowance on the 

analogy of their colleagues cause monetary loss to the 

appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may 
kindly be accepted as prayed for In the heading of the 

appeal.

Dated:-20-06-2022
Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service 

Appeal on the same subject and between the same parties has 

been filed previously or concurrently before this honorable 

Tribunal.
KADT/OCATE

AFFIDAVIT

I, Zulfiqar Ali, Physical Education Teacher (BPS-17), Govt. School 
for Blind Swabi, do hereby solemnly affirm and declare on oath 

that the contents of this Appeal are true and correct to the best of 

my knowledge and belief and nothing has been concealed from 

this honorable Tribunal. ^ft^NENT
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94.1. 998 to 1045. 1108 to 1 179. 1224 to 1243, 1265 .16 1325, 2327 

to 2350, 2152 to 2368.\i2368-A, 2.369 to 2443, 2446 to 2484 &. 
2487 to 2501.2508 to 2520(R)CS/2016, wilh M.Ps.

iNii-srat'J'aliir ;iiicl ollicr.s 

Vc)-.sii.s
Secretary, Capital Adiuiniiti-alipii & Dcvclopuiciit Division,

^ Secretary, I'ijniiicc Divi.sioa anti ACI’K, Islaiiiabad.

Date of Institution ; 04.04.2016. etc.
Date of hearing : 17.07.2017 
Date of Judgment : 18.07.2017
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Before: Syed Rafique Iliissniii Sljali, and 
Syed MuhammacI Hamid, Members.\

. I’rcscnt; 
\

Mr. Muhammad Anwar Mughal. Advocate foij the ; 
appullaitls. .
Syed ■ Zil-c-Husnain Kazmi, Assistant Attojrncy 
General for the respondents with M/s Arshad Ai^um. 
A.s.si.st:int Director. CA &. DD. Naveed Akhlcr. Sc 
Officer, Finance Division, Azliar Nadccin Awp,. 
A.s.si.siant Account.*! Officer and Miiliammad Jabbar, ' 
Senior Auditor. AGI'R as D.ll::; ^
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running salary' to the hcalUi personnel in the employment of Fcdcriil'i-H 
Government in BPS Seiicmc w.c.r. 01.01.2012, in addition to the

/'
•f •;

ki< i

■ pay and allowances in BPS .selicme. Health allowance had been paid tdliiej/v? 
contemporaries of the appellants in other Govctvimcnl Hosp lalsrinclii Img^'^?^ 
PIMS, Federal. Govt. Polyclinic. CDA. ICT. Pakisuin Riilwir’s :iii(I Fee cn 1:|j| 
Government Services Hospital, Islamabad, etc. but it, was d sconlinuc J't y|| 

the present appellants vide impugned orders dated 08.08.2014. 21.03.: 01 '
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iKliiiiniMraliv. control of CAni) anti.

cliuibiliiy Shall he taken mio 
ol' slaiiis of each

■t
cntillcnicnl or
consitlcratioii in the lighl 
tlcparlnicnl or cnlily separately.

Ill order to meet the ends of jo.stice. it would he

:

y

sxxxxsXXX

Sccrelitry CtA.tl;)!.) iiltcr iicitisiiiLi the icctirt! niul ttlTofdinL; the 
opjiorlucily of hcariiii; to the tiutlioii/.cd rcproscnl.nlivcs of the 

; petitioners (now apitclianis) oiV I'1.03.20I6 ini.sscd llic order dated 
21.03.2016 and declared the CA&DD's Icilcr dated 13.03.2016 
allowing Hcaltli Allowance do the DG.SL-; ciiipioyccs iiiilawftil, againsl 

the rules, void ah initio anil directed live AG HR lo fccovcr live said 

I Allowance from their salaries in easy installments.
In this backdrop, the appellants filed the instant appeal.s \/llh

•Jhc

\

I2.
. the following prayer: -

i. • I
'J“It is, therefore, most respectfully prayed that the 

appellant being entitled lo Health Allow.anec being
covered under category of Health Personnel, the said
order dated-: 21.03.2016 by respondent No.l may 
therefore, be.set a.sidc and it be declared that the action^ 
of resporidcnl No.l in withdravving the .said allowaivig 
and recovery thereof from the salaries of appcllaiits, is 
malafidc. illegal, violative of principles of locus 
pocnilenliac, unfair, unjust, unrcasomvblc. arbvlrar)-. 
fanciful and capriciou.s and that arc cnlillcd to receive 

from the date it ha.s been withdrawn ami
stopped from payment.”

»■ ■

•'1
1
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the same.
.1.

,1-live :learned counsel for live appellants argued llva 
appellants being Federal government. Servants under Article 2<0 of . 
Constitution of the Islamic Republic of Pakistan, 1973 an< covered indcr^; 
Section 2 (b) of Civil Servants Act. 1973 were entitled jlo aU ptvr . npd|:: 
allowances prescribed by Federal Govcmmenl lor its employ^. F 'Plhcill 
stated dial financial dirpciive contained in Ministry olj Finance O.M.| 
^Jo.2(13)R-2/20] I dated 06.02.2012 was unambiguoijs i^d ' Icarl^ 

slipuKitcd admissibiliiy of Health Allowance to all licalJi pcr.sonid in':.' 
employment of Federal Governmenl in liP.S .Scheme but Je.spilc 111 
miliriealion of ihe I-inanee nivision. the appellants were deprived
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<? ■ M i-o , 05.10.2015 aiio 14.12.2010 '>'licrv'iii llic comrovcr.sy rulaiiiig to Health 
.‘MIowance has already hL-ci*. re.solvcd. When confruiucd with the said tael, 
the rcspontlcnis have fajicd lo deny the luci. As such, the uciinn of tl)c

^ ■ I*

K

il;;
rcspoiidcni.s iipiiciirs to he incoiiiisient in the light of the arotciiicnlioned 
judgments on account

. if
;■»

ol'Aniclc 25 of the Constitution which guarantees 
equal nehl.s,aiul equal protection of lavv for every citizen. To cnsui-c 
uniformity, rule of eonsisteney must be applied while considering the ease 
• •r die Ii|i|>elliiiii;.. .Siiii-i- ilic I ■••li'lil,- Aju-.n |■•■Mlrl viili: il;: jiali'.incill In thu 
c.ase reported as 1996 liCMK I1S5 lias already held that “rule of good 

• governance demanU,s that the bcncfiis of the said decision be extended lo. 
other civil .servants al.so. who iniiy not be panics to the litignlion, instead of/ 
coinpeliing them to approach the Iribpnal or any other legal forum. Hcpcc,' 
the claim of the; appellants is required-'to be decided on the same analogy / .'= 

principle as frarped in the eases of Dr.JFarrukli Fiaz Lodlii and otlicrs by die • 

Tribunal vide ilsjudgincnl dated 05.10,2015, 11.01.2016 and 14.12.201^. •

I

:
•• hi. v

; .1Ns.
t;

Forcgoing.in view and fpllowing the rule of consistency, tlic ; ' 
impugned orders dated 21.03.2010 and 25.03.2016 tire .set asideVitlt ; 
direction to the respondents to continue the Health Allow’ancc already 
gnimed to llie appellaiit.s .siiiee 2012. and lo refund all dcduciion made in ‘ 
compliance with the impiigi,e;i iirOcrsUvin,,-,, „ period of one monili IVoni ' 
llic date llie^v..|iy. of itii.s Ju.lt'.iiieiii is ivvcivv.i'l in ilicir ofliec. .Since the main 
.ippcals have been accepted. Misc. I'eiiiions are also

:■

:

■I
!?I'.l

• i-
I

■.iaccepted.

Jmlgmein lo apply all ilie^illed appeals imiUitis mutandis.
i

•!y.j*

J licrc shall be no order as to costs.10. h-jj
1.« .« x;' ••

11. Panics shall be informed accordingly, 

i . /\--
,iKf!

-----f » M5S
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Molisin Tanvir etc. (in C.A;1668y i7).
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Muhammad Saleem Kuaber etc,. (in .
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Zafeer Ahmed etc. . (in CA. 1687/2017
Arslan Iqbal etc. • (in C.Aiq688/2Q17),
Mrs. Syeda Khatoon etc. ' '
Miss ZubaidaKhatoon etc. ■ (injC.A.^0/20171.-..
Mrs. Farida R^fi etc. (jn.CA;t69i7a01-p
Badar Munir Badar etc.' , "" ■
Azhar Mehmood etc. ■ (ih.C.A.16^3/20.W).
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\, .. ■ Shahzad Nasir etc. ; (In C.A.1S3&/2017)

Misa Bubina Acieel etc. (in C.A.ie37/20l7)
Irfan Ahmed etc. •. i. . , (in C.A;i83a/17)
KaUsdrAfzaetc,. . ■ • ,. . . (in C.A.1839/2017)
Atif Rashid etc. • -■ (in G.A. 1340/2017)

• Mst. ShamimAlthtar etc. (in C.A. 1841/17)
Babar Mehmotfd-etc. . . (in C.A. 1842/2017) '
Itaan Ahriied etc, -' (in C.a. 1843/2017) 
Mrs. Naghmaha dabeeii etc.' (in C.Ad844/17)
Qari Muhammad Abbas 6tc. (in C.A. 1845/2017)
Noureen iCazmletc.,, : \ (in C.A.i84e^l7)
Sa)id Masib etc.- ; • (in C.A.1847/20r7)'
Mrs. UzmaKhatopn-ctcV;' (in C.A.1S,48/2017)
Abdul Mananetc.. (in C.A.ia49/47)
Haroon Rasheed ete. , ' (in C.A. 1850/2017)
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Muhammad Salcdi; ete.. ' . ' (in C.A. 1853/2017)
Said Rchman etc,. .. . . (in:C-.A.1854/2017) .

. Muhammad A8br«f etc. (in^C.A. 1855/17)
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Muhammad. Iqbal etc.' ' (in CJV. 1860/2017)
Zia. UJlah Asad etc. • • .(in C.A. 1861/17)
Palahat Shahid etc. ' . (in C.A. 1862/2017)
Mrs. Asghari Baild etc. (in C.A. 1863/2017)
Zia Afeal etc. •, finC'.A.1864/.17)
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Muhammad Yamech.etq. ' . (in C.A.186S/2017)
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Moeen Shahi»d^etc.. :rf^yih:CiA.?0’SS/201'7)
Hifsa Haineed etc. , •. (to^CiA.a'Ol'Q/17)
Rizwana Bashir etc ,.,¥r» G;A;2d2P/2017).
Muhairvmajd Sabir etc., :fin;C.A.202J/20.17)
Uzma Nawaz etc, ., , , (in.0X2022/17) ■
Ohazarifar^Abbas etc. •■ ,(irtC.A:;!20a3/20l7)

., . FouziaSh^sh^ctc. ' :.(iaC.A.2p24/1^_
Saii-a Slmheen etc. W<;;A.202S/2017)

... Nohced Rauf etc. v (^0.^.-2026/2017)
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liMuhammad Attique ur Rehman 
etc. ■ . . i(in C.A.811/-2016)

...Respondents(s)

Mr. Sajid Ilyas Bhatti, D.^G 
Syed Rifaqat Hussain Shall, AOR 
Ms. Saadia Kanwal, S.O Fin.
Mr. Abid Hussain Chaima, S.O Fin. 
Mr. Sajid Javed, Asstt. Legal Fin. 
Mr. Abdul Razzaq, A AO MEG ■ 
Rawalpindi

For the Responderit(s) In-person

For the Respondent(s) Mr; Muhammad Ilyas Lodhi, ASC
Malik Itaat Hussaui Awan, ASC

ii
»

.11 ?

For the Appellant(s)
(in all cases)

■

i ■ ■■;

■: •

}

j

;! ■

(inC.A,316/16) '

5 'Mr. Muhammad Makhdoom Ali ■ 
•Khan, Sr. ASC
Mr. Sikand^ Bashir Mohmand, ASC 

17.01.201,8.

Amicus Curiae:

1
fiDate of Hearing f.

31]JUDGMENT

UMAR ATA RANDIAL. J.— By leave of tlrris Couih 

0i;4.2016 and 12.12.2017 in the i'. ■granted, on 23.02.2016;

■ several connected. appeals before us, the appeUant Federal
i

. - f .

Government challenges the judgments, delivered on, common S ■

questions of fact and law by the learned Federal-Service Tribunal 

05.10.2015, 11.01.2016 and 18.07.20X7. The judgments 

the connected, appeals declare tlie respondent

F •
i.

'.!!on ii■.»

F-I;

' iiinapughed in

employees of different institutions functioning under tlie .. i-
i:

Directorate General of Special Education (“DGSE”) to be entitled- 

Health- Allowance' granted by the, Federal • I;to payment of 

Government vide.its Office Memoranda dated 04.02.2012 and

06.2.2012. These Memoranda are issued by the Finance Division

Gdvemiiient of Pakistan pursuant- to
• !,!

(Regulations Wing) 

approval, granted by. the Prime Minister under the .Rules of

1973. It would be useful ■-to reproduce the two

i•
[f.

,1Business,
i

/

I
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Imemoranda containing the terms- and conditions for the grant of

Health Allowance to eligible persons:

“Government of Pakist^
Finance Division 

(Regulations Wing)
Islamabad, tire 04*'’Feb,2012

OFFICE MEMORANDUM.

.
t*' .
i
!■'

1

■ F.No.2(13)R-2/2,011 , 3 I.r■-1

?! • ;r
GRANT OF ADHOC ALLOWANCE EQUAL TO ■

• ONE BASIC PAY AT THE INITIAL. OF THE '
■ SCALE to THE HEALTH PERSONNEL IN BPS

Subject:
5

SCHEME. r
■ J ' •The undersigned is directed to say that the 

Ordinance No-VI of 2011 tliat sanctioned the Career Structure for 
Health Personn^ Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly. CSHP is no longer in the held and ah health personnel ■ '
have consequently reverted to the BPS scheme. !n order to , 

pensate health personnel for the loss of benefits sought under 
CSHP while preserving their status as Civil Servants, it has been 
decided by the Federal Government to grant.'adhoc allowance equal , 
to one basic pay at the initial of the, scale to the health 'personnel- 
in' the .emnlo-yment of Federal Government in BPS scheme, with 

■ effect from- 1»‘ January, 2012. This wih be in addition to tlieir 
.. existing pay/aliowances in BPS Scheme."

This Division’s OM No.2(13)R-2/2011-698 dated' ITt*- 
November, 2011 may be treated as withdrawn w.'e.'f. 26'. 12.2011.

Sd/-'
(M. Munir Sadiq)'

Deputy Secretary (R-I)"

fsSS-.
1, .

1■ iicom

■i
I

2.
if:' -

■

I

ii
i;• ,*★*.

“Government of Paldstan, ,
. Finance Division 

(Regulations Wing) '. .

F.No.2(13)R-272011-777' . Islamabad, the 06* February,2012 '

OFFICE MEMORANDUM

GRANT OF ADHOC ALLOWANCE. EQUAL TO ONE.
, BASIC PAY OF RUNNING SALARY TO THE HEALTH ;

PERSONNEL IN BPS SCHEME., . ' , •

In continuation, of Finance; ' Divi.sion’s O.M. 
No.F.2(13)R-2/2011.-dated 4.2'.2012, it has been decided by fte 
Federal Government t'n grant benefit of one basic pay of running . 
..:.-ilarv a.s Health Allowance to the health personnel in the ' 
employment of Federal Government, in BPS sch.eme, with effect

■ ■ from 1»‘ January, 2012. This will be in addition to their e.xisting
allowances in BPS Scheme. Also grant of stipend amounting to 

'Rs.50,000 per month to the postgraduate residents and Rs.24,000
■ per month for House ■, Officers respectively w.e.f. 1.7.2011. will

continue. , . '

I•H ■
'f

ti ■.1-
Subject:-

VII

i ■

11'

y. ■i.Sd/- ■
(Manzoor Ali .Khan)

Sr. Joint Secretary (Regulatioris)”.

'(emphasis supplied!, '

Learned Deputy Attorney General has .contended ' 

that the'Health Allowance granted by the Federal Government is. 

available to health pers.omiel in the employment of , the Federal .

Government'in. the BPS scheme at three hospitals established in

>i
• ■

I
I. 2.

i
. -I

i
i I

. (i •itK3iSll

2.

■. Senior Gcurt Aanscrata 
' SupreiTie Court of PakistuO ■fi;



iiI
Islamabad, namely,PaJdstan Institute, of Medical Sciences . 

(“PIMS"),' Feder^ Government Polyclinic (“FGP”) and .National 

Institution of Rehabilitation Medicines' (“NIRM”). .The employees 

at these hospitals do not have a career structure in place after 

• . the Career Structure -for Health Personnel Scheme Ordinance,

2011 (“Ordinance”) lapsed on 26-1.2011. The Health. Allowance. 

was accordingly granted by the Federal G9vernment as. a forrn of . 

compensation. It is clear from the . two memoranda dated . ' . 

■ 04.2.2012. and 06.2.2012 reproduced above, that the Health 

Allowance is ' granted • to “health personnel”. However, the 

composition of the. category of employees that are' eligible for the 

benefit has not been provided tlierein. The respondents w;ho are 

several hundred in number are unrepresented, by counsel. In' ■ 

view of the fact that a, large number of employees are affected by 

the instant controversy,, the Court has sought assistance from 

Mr. Muhammad Makhdoorn Ali Khan, Sr. ASC and Mr. Sikandar 

Bashir Mohmand, ASC as .amicus curiae, in the matter.

Mr. Sikandar Bashir Mohmand, ASC made able submissions 

before ' the Court that highlighted important facts and. 

documents on record which simplified the- controversy

tr| • f

f:
•I-

i !i!:i
■ ?i■ f.

;i

i? •

§ ■ ,
■.1;

i:

I

?

-!
I:

:

■i:
!

!3

' 1

I
i^5appreciably.

1: •
. .-KIt transpires that an Office ■ Memorandum dated 

27.03.2012 by the Finance Division {Regula.tions Wing)-,clarifies 

that the term “health personnel” used in the above mentioned, 

memoranda bears the meaning given to -that expression, in 

Section 2(b) of the Ordinance. This definition'refers to the 

contents of Schedule-I' to the Ordinance which.'specifies the 

service providers who qualify as health personnel. A perusal of 

Schedule-I .shows that-five categories of service providers are

3 Ii.

t
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classified as health personnel, namely: Doctors, Allied, Nurses, 

Pararnedics and Support. The sendees . specified under the 

categories- of Paramedics•' and Support, include Teachers, 

Audiovisual Operators, Technicians, Librarians, etc.' •,

'V
^ V-

t;

?!l:

the healthThe- administrative Ministry ' for 

iristitutions of the Federal Government at Islamabad is the 

Ministry of Capital Administration and Development Division 

(“CADD”). It is an admitted fact that vide order dated 

13.03.2013 the Ministry of CADD granted the Health Allowance 

to the erhployees, of the DGSE and its allied special .education

4.

■ r-r

i

1
; ■ t!IIa .

centers/ institutions-including National Trust for the Disabled 

(“NTD”) and the National Council for Rehabilitation of Disabled

The respondents were ^ thereby

-•

f-1 ■ -
IPersons (“NCRDP”). 

aclcnowledged as beneficiaries- of the said grant and were paid 

Health AUbwance with effect from 01.1.2012 until

-f
■r
ii..
f ' ■

■

Ithe

27.10.2014, when the Finance Division.informed the Accountant 

' General PaMstan Revenue-(“AGPR”) that only health, personnel

• r

-■li‘}

I
V

working in Federal' Government hospitals and clinics- -were 

receive the- -Healtri Allowance.

&
illThe ' AGPR I:qualified - to

espondingly instructed the. DGSE to stop payment of the
li ■ • tsii

corr-

said allowance to-its employees.as 

said emolum'ent.had been made in the financial year 2014-15.

EP '
budget - allocation for ;the -llno Ih

■ri
■ ' The discontinuation' of their .Health Allowance was- 

taken to the. Islamabad High Court by some of the respondeiits.. 

Vide order dated 17.9..20l5.theTeamed.High Co'urt referred the;, 

dispute to the Secretaiy CADD for passing-a spealdng order ' 

thereon; ' and till- then restrained recovery of past payments of 

Health Allowance from the- affected employees', of DGSE and 

allied centers. The Secretary .CADD heard the parties and by

5,
■ ■ i
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order dated 21.3.2016 rejected the entitlement of the 

respondents to receive the said allowance. The principal ground 

of his decision is that employees' of the' DGSE were engaged in 

the process of education, training and rehabilitation of disabled 

children and therefore did not fall within the ambit of a health 

organization. The respondents successfully challenged the said 

order before the learned Federal Semce Tribunal' which has,. 

inter alia, by the impugned judgment dated 18.07.2017 declared 

that the respondents are entitled to the grant of Health 

Allowance.

i.I

5

• i:

Learned Deputy 'Attorney General has contended ■ 

■ that after thn lapse of the Ordinance that had provided a career 

sti-ucture for the doctors, n'urses and paramedics, working in

6.

■

■ t ■ ii

PIMS, FGP and NIRM, the Health Allowance was granted by the

compensation • to the said health' 

to. show any

111
:i

■ SiFederal Government as 

personnel. He was, however, rmable 

contemporaneous direction issued by the Ministry of CADD or

the Ministry of Finance that restricted the grant of,the Health ••

■ Allowande' to the claimed employees of the . three hospitals 

specified by him. As already noted above, the definition of health 

. personnel provided in the Ministry of .Finance Office- 

Memorandum dated 27.3.2012 is wide in scope'and therefore.

I■ is

I '

- i

ii
unhelpfuTto his plea.; '

have examined the definition of. “healthWe7.

personnel”, adopted by said memorandum dated 27.3.2012 from 

Section 2(b) of the Ordinance which is to the following effect:

"b) “health personnel" means a person who holds a post in any
■ institute or organiration delivering services in the health 

sector and included in ScheduleTl, but does not include: .
.i) a person who .is ' on deputation to the Federal 

■ • Govemment'from any Province or other authority: ...

- .

I
f

r
I

Senior Court.Ass^cinj:e^ 
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ii): a. person who. is employed on contract, or oh. work 
■ -chai-ged basis or who is paid from contingencies.” (

■g-
iIt IS noted, that the: foregoing definition of health 

personnel covers persons holding posts in any institute or 

organization who are delivering services in the health sector that 

are included in Scheduled to the Ordinance. Learned Deputy 

Attorney General was unable to distinguish the respondents, 

who are employees of the DGSE and alUed institutions/centers,.

NCRDP. and NTD.,' from the paramedic and support staff-

positions that qualify as health ' persormel according- to 

Schedule-I to the Ordinance.' It is not denied by the appeUant. 

that education,, training and rehabilitation of disabled persons 

are services provided in the health sector. These services fall 

within' the terms of Schedule-I .to the .Ordinance 'and therefore

the providers thereof qualify as health personnel.

Accordingly, not only do the respondents faH within- 

the category of. persons who are, in terms of Finance Division 

Memoranda dated,06.2.2012 and 27.3.2012, pHg.ihle for grant of 

die Health Allowance but their entitlement has in fact been '

■ admitted by'both the: Mirdstry of GADD and Ministiy of Finance.

In this respect the aforementioned letter dated 13.3..2013 issued 

by the Ministry of CADD is. referred.- Also the affidavit of. the 

Secretary Finance, Government of Pakistan- filed - in the • , . 

- Islamabad High Court pursuant. to that Court’s order dated 

- 20.3.2015 passed m Writ Petition No. 4007 of 2014, specifically 

record^ that the proposal approved by the Prime Minister vide 

Summary dated 25.1.2012' did not restrict admissibility of the 

Health Allowance to 'the personnel .of the .three hospitals 

(identified by the. learned DAG). For that reason 'the Finance '

8.
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ii

Division Memoranda; dated 04,2.2012 and 6.2.2012 made the . ' 

allowance available to all health personnel employed by the / i

Federal Government in tlie BPS Scheme. '. . ■

As' a res-ult, the said allowance was paid to the 

health personnel of the DGSE and its allied institutions until 

27.10.2014 when the Finance Division instructed the AGPR to 

confine the .grant of the allowance to employees of Federal 

■ Government hospitals ahd clinics. This instruction represents 

merely, a Change of opinion which is not .'occasioned 'by an, 

amendment in the terms; of eligibility for'the Health Allowance.

Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and 

27.3.2012 issued by the Finance • Division, Government Of'

Pakistan still hold the field in their prigirial terms, tliere is no ■ 

merit in the objection by .the learned DAG to' the entitlement of 

the respondents to claim and receive the Health Allowance.

As a secondary and also tenuous argument, learned 

Depuly Attorney General contended that the Heiilth Allowance is 

granted, under executive . fiat . without any statirtoiy backing 

.therefore the. same can' be withdrawn by the Federal Government • 

at ariy time.. That is clearly a flawed contention,.It is admitted' • 

that grant of: the Health Allowance and the terms of. eHgibility to 

receive .the same were determined by the coinpetent authority,' .

Ministry of Finance in accordance witli Rules Of Business of the 

Federal Government. The original terms of the said lawful'grant 

still hold the field. These were acted upon.-and payment of the 

Health Allowance to the respondents has conferred a vested 

right upon. them. In such circumstandes, the executive is barred ■ 

by the rule, of locus poenitentiae from unilaterally rescinding and 

retiieving the benefit availed by its recipients.'. Reference is,ma'de .

i .
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to Pakistan, through the Secretary. Ministry of Finance vs.

Muhammad Himayatullah Farukhi (PLD 1969 SC 407) and 

. The Engineer-in-Chief Branch vs. Jalaluddin (PLD 1992 SQ 

: 207). Therefore without a change of the terms of eligibility for 

. tlie Health Allowance even, the prospective exclusion of the 

; respondents from receipt of the benefit shall constitute arbitrary •

■

c-

. and unlawful action. ’

In the circumstances, we do not find .Einy error or 

defect in the impugned judgments' of the learned Federal Service.

12.

Tribunal, dated 05.10.2015,. 11.1.2.016' and 18.7.2017.

Consequently, these appeals are dismissed and the entitlement 

of employees of the DGSE, allied institutions/centers, NGRDP . 

. and ' NTD to -. receive the Health . AUbwance . is affirmed.
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I- 0 GOVERNMENT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT AND ADMN: DEPARTMENT 

( CABINET WING ) 
No.SOC(Efl6AD)9-24/2019 

Dated Peshawar the as«> Octohcr . ?29_W.
t ■

23TJie Secretary to Oort, of Khybcr Pakhtunkhwa
Zakat, Ushr, Social Welfare. Special Education &. Women
Department.

■iL
CABINETOF THE MFftgTING OF PROV1NCIMSUBJECT: DECISION

DATED 22.10.2019^
Dear Sirl

herewith the following decision of the 
.10.2019 under the chairmanship ol

1 am directed to forward 
ijicetinj’ of Provincial Cabinet held on 22 
Ch(ef Minister, Khybcr Pakhtunkhwa for implementation.

.i

i AGENDA ITEM NO. 16 ____ _ eppciALDRAWL OF H^LTH ALLOWANCE BY, THE °of KHYBER
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER
PAKHTUNKHWA______ ' ----------

/i

M
Decision of the Cabinet:

I

The Cabinet approved Health Allowance to the devolved employees of 
Special Education Institutions at the rate of one running baste pay.

Zakat, Ushr, Social Welfare, Special Education & 
Women Empowerment ---- ------—-------------

I am to request that an implementation report of the Cabinet 
quired under Rule 25 (2) of the Khybcr Paklitunkhwa Governm^t 
* 1985 may kindly be furnished on top priority basis to the

Your3jEriffiTutlj%^

. V

5

Implementing Department: I1

j .■

2.
decision as re 
Rules of Business.
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GOVERNMENT OF KHYBER PAKHTUNKHWA 
FINANCE DEPARTMENT

NOTIFICATION

of the Supreme Court of Pakistan CivilNn.FD(SOSR-in8-8/2019. In pursuance 
Appeal No. 811/2018 titled "Muhammad Atique Ur Rehman & others Vs Federal 
Govt of Pakistan & others etc" the Government of Khyber Pakhtunkhwa 
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of 
one running basic pay to the devolved employees working in the Special 
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2 The above said allowance will be admissible only to the employees of 
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18 

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa 

Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

1. Accountant General, Khyber Pakhtunkhwa Peshawar
2. Principal Secretary to chief Minister Khyber Pakhtunkhwa.
3. Principal Secretary to Governor Khyber Pakhtunkhwa Peshawar 

Social! Welfare, Social education & Women Empowerment4. Secretary to 
Deptt.

5. Director FMIU Finance Department Khyber Pakhtunkhwa.
6. PS to Minister Finance Khyber Pakhtunkhwa
7. PS to Secretary Finance Department Khyber Pakhtunkhwa
8. PS to Special Secretary Finance department Khyber Pakhtunkhwa
9. PA to Additional Secretary (Regulations) Finance Department

lO.Master File

Section Officer
Finance Department (SR-II)
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Before the Secretary Special Education Social Welfare & Women Empowerment

Department Khvber Pakhtunkhwa Peshawar

Subject- THROUH PROPER CHANNEL APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted.

That I am serving under your kind controi in the Special Education institution and Teaching

Providing special education/Training to Speciai Children. It is pertinent mention that after

Eighteenth constitutional amendment the employees of Directorate General Special -

Education, of the Federal Govt Department, have been Transferred/Devolved to the -

Provincial Govt. Special Education and Such Devolved Employees though serving under the

Same Department of the Govt, Khyber Pakhtunkhwa, are allowed/Granted Health Allow

Equal to one running Basic Pay w,e,f, 01-01-2012 Which has also been endorsed by the

Honorable Federal Service Tribunal as well as the Honorable Supreme Court Vide its

Judgments in Civil appeal No 811/2016,also approved by the Provincial Cabinet on 22-10-019 

And also implemented. Since the employees Devolved Institutions and I am performing the

Same duties in the same Institutions, Same Department, having same Job description and

Cause, being teaching/providing special Education/Training to Special children, therefore I

Could not be treated discriminately more particularly with,respect to my colleagues and that

Too under the same administrative control.lt is worth to mention that the employees of

Devolved institutions have been allowed Health Allowance since 01-01-2012.and even after

the payment of arrears the same has been merged in their Basic Pays.

It is therefore requested that I may kindly be allowed/granted Health allowance Equivalent 

To one Running Basic Pay w,e,f, 01-01-2012 on the analogy of the employees of Special Edu:

Institutions of Khyber Pakhtunkhwa with all back benefits.

Dated

ileaC
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