r

16.08.2022

Learned counsel for the appellant present Mr. Kabrrulﬂh

VKhattak Additional Advocate General for the respondents
| present

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the

‘respondents for submrssron of reply/comments AdJourned To’

come up for reply/comments as well as prehmrn :
13.10.2022 before S.B. -

hearing on

*

(Mian Muhammad) |
’ Member (E) e
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}orm A
FORM OF ORDER SHEET
Cvodrt of
Case No.—l I°C§’ /2022

' Date of order ~

proceedings

,

24 2022
£ 20/06/202

06" July, 2022|

Order or other proceedmgs wrth signature of;udge

The appeal presented today by Mr. Fazal Shah Mohmad Advocate
may be entered |n the Instrtutlon Reglster and put up to the Worthy

Chairman for proper order please. :

REGISTRAR"S

This case is entrusted to Smgle Bench at Peshawar for prellmmary '
hearmg to be put there on (9“ 2 22 Notlces be issued to appellant

and his counsel for the date fixed.

oy

' CHAIRMAN

Counsel for the appellant preserlt.»

Let pre- admlssmn be 1ssued to the respondents To

vcome up for reply/prehmlnary hearlng on 16.08. 2022

Q

(Kalim Arshad Khan)
Chairman

'before the S B




4# BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No__1®0 % /2022

JiY o7 [1 [ €1 151 i =] Appellant

........................................................ Respondents

S.No | Description of Documents
1. Service appeal with Affidavit

2. Copies of Judgments, Cabinet decision & | A, B, C & | 4-29
Notification D

3. Copy of departmental appeal E 30
4, Vakalat Nama 31

Annexure | Pages

Dated:-20-06-2022 Appellant

Through M

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazalshahmohmand@gmail.com

Note:-

e s
r———

Spare Copies will be submitted after
the admission of Service Appeal

Advocate
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“ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.:.w»

PESHAWAR Ry e fvibens
No—jzl"
Service Appeal No [©5% /2022 e M
Y Dated
Abdul Ghaffar, Junior Clerk (BPS-11), Govt. Institute for the
visually impaired Children D.I.Khan....ccccccmsmeacrcae. Appellant
VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKH\W/A SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

iledto-Aay .
" On acceptance of this appeal, respondents may kindly be

Reeastrar directed to grant/allow the appellant Health Allowance at the
26|4 [‘V"’ rate of one running basic pay w.e.f 01-01-2012 with all back
benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Junior Clerk (BPS-11) on
24-08-2004 and is serving in the Special Education Institution
and teaching/providing special education/training to special
children and since appointment he has performed his duties
with honesty and full devotion with spotless service career.

2. That after eighteenth Constitutional amendment, the
employees of Directorate General Special Education, of the



N=

Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so

far despite the lapse of the statutory period of ninety days.
(Copy of departmental appeal is enclosed as Annexure E]).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay w.e.f 01-01-2012, is against the law, facts and principles
of justice on grounds inter-alia as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the sanie treatment.



D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal. A
Dated:-20-06-2022 ppellant

Through \ \

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable
Tribunal.

ADVOCATE

AFFIDAVIT

I, Abdul Ghaffar, Junior Clerk (BPS-11), Institute for the visually
impaired Children D.I.Khan, do hereby solemnly affirm and declare
on oath that the contents of this Appeal are true and correct to
the best of my knowledge and belief and gnothmg has been

concealed from this honorable Tribunal.
EPONENT




’ nmnmg salary to- the hcallh personnel in the cmploymcnl ot‘ Fe

pay and nllow-mcu in lll’S scheme, Health allowance had bu.n p.-ud {

e @

In d:c I u:lc:.nl bcn ice Tribunal, Islnm’:xlmd

/\ppu.rls NUSO5 10 573, 757 0 793, 894 o918, 918-A.919 (o

943. 998 10! 045, 1108 10 1179, 1224 to 1243, 1'765 lo 1325, 2327

0.2350, 2552 10 236882368 -A, 2369 to 2443, 2446 102484 &
2487 10 2501, ; 2508 1o 2520(R)CS42016 with M.Ds.

Nusra( fl':nhir and others o
\'crsu\

Scerctary, C‘un( u Adnums(l ntion & Du'do; utend Division,
Sccx u ary, l'm.uuc Division and AGPR, Islam: ll) ad.

D.uc orlnsmuuon : 04 04. 2016 clc, .
Date of hecaring . . 17.07. 2017
Datc ol‘Jud;,mcnt 18 07.2017

Bgforc: . Syecd R.nﬁquc Ilussmn Shnh, and- ‘
- Syed Muhammad H'umd Mcmbers.

. I’réscnl: 4 Mr. Mulmmnmd Anwar Muglml, Advocaic fb:" the
\ appellants. '

v 'Sycd /|l-c-IIusnnm Ka/mx. Assnst'xn( Altorney

‘General for the respondents with M/s Arshad Anjj um,’

Assistant Dircctor, CA & DD, Naveed Akhlcr. Section .
. Officér; Finance Division, Azhar Nadeem A vnn. :

Assistant Accounts thccr and Muh.umn.xd Ja 'bar,
bu‘lm Audllur A(-l’l\ as D.Rs: - ! :

TUD(‘MI‘NI

' SYED RAFIOUI- HU‘?SAIN SHAH, MFMIH- R: Wllh llusuud;_,.m.n(

we shall decide the above lulcd -appeals. The Facts yvmg nm. 1o lhc pr esent- ;.

' appcals arc that-the Prunc Munslcr of Pakistan’ appxovcd puymcm of Héalth -

nl'

| .

Allow.-mcc to the msululxons provxdmg Health Scrvxccs in Ilhc year 012

~and the I‘mancc Division’ issucd nonﬁcation No. 2(13)R-2/201 1-777 [{

- 06.02. 2012 for granl of Health Allo\V'mcc. cqual to onc'basxc p{«
1

c
0

cral-
Government in BpS Schc:m. w.e.l 01.01.2012, in addition lo thc L\ntlxxng

conlcmponncs ot‘ the. nppc“ams in"othér Government. Iospplllals ‘inclu mg
PIMS, I cderal, Gov( l‘ul) clmu.. CDA, ICT, Pakistan Railways and I feg v..r |l
Govcmmcnt Scnncu: Hospnl.ll I~l.mmbnd cte. buf it wag dxsconlmuul l

the prc.scnl nppcll.m(s vide impugned orders dalcd 08.08. 20]4 2[ 03 4016"

‘i” EETAS £ : !
.v. v B ...‘n’)‘.l' . 'l
l

'isunai

TR oy
!:;l:.-.--'..:uac,l

- . . Ca

d
r(_#;

. _ o ¢ AV
Judyment Sheet : A L




. and the AGPR accordingly
AGPR vide Jeier dated 08.08.20;

201S for e said )\llox\‘:llx;c.'. hence, the

7 and '25.()3.201(-:_. ;I'I)cv Scerctary, Capil
Division (L.'A&IIDJD) vide etter daged 06.08.20)2 .'niluwc-." “lealth /\”q.\\'mlccv
o 24 personngl o Dis(:c@m_‘:xh_:"Co'cni'r:ll ol

Spc(:‘i::l i ‘un (DGSE) vl_llld
the I\Gl?!{. lslninqbad_s:nrlcd

paying llh‘c said 'AHIO“::mcc

‘hese personne)
with clfeat from OL0 2012, )y,

o diserimingtjve uctic of Neeretnry
CARDD ihe cmployces ol DG started

agitating the matter with him iy
vide letrey d:ucd'lii.l).'i..?'n I3

allowed [ 1ean Allowanee 1o all the

employees
of 16 inslflutiuns ol DG and

allicd cducation cun(f‘cs, cle, in.vicw~ol‘
functions and e services being

rendered bj' them ip prévidingll-lcnl(h_
-Services 1o the disable

and specing chﬂdrcn\vilh cﬂ'cc.t"l"rom 01.01.201_2 '

started Paying the saiqg ":lllmv:iugc to them, The
allocation for the year 20!4-
pPayment of sajq Allowance he
anpes (h:"bll[_;h concerned ADDOs.
allocated budget for the said Allowance -

Stopped by submitting the computcr ch

Subscqucmly the Finance Division

but the CA&DD Parked. the bu‘dgci and later on nliogatcd the s'.":mq to ;oiu'c
otlier argonization, Being aggricved ol

letter. dated  05:08.20 4 the  affeeteq employees  [ijeq Weit Petitiof
No.3784/2014, HASBR2014 and 400772014 1

hi‘cl;vwcrc disjmscd, or by hg. -
an'h}c Islamabag High Count, g1

amabad vige milcr dated J7.0‘_').'2.DIS' ir
the following manner: - i '

XNX _ . XXX
“4. In e light of the above
alongwith the: connecteqd pelitions are converted intg
Tepresentations deemed g pe 'pcndi‘ng.bc(brc,(hc"lc:lrncd

- Sécrclary CADD. The learned Scerctary CADD ‘shaj
afford “ap opportunity of hearing (o a0 authorized -
representative of "the Pctitioncrs and, thercafter pass a -

-Speitking order, |y s expected (g the Sceretary shall,
intcr'alia, lake intg consideration: - i

a) the :h"ﬁd;'q.wi( d:l(c(l‘iG‘..'i.?.OlS filed by the Sécx:clilr_)'
Finance, during the Procecdings before this Courr; !

b) the ."ncl';'ihm in some cases the Healtly AHO\\"'an'cc;
© way Mid o the tmployees by ihe AGIR piirsuant
o I the approval given by (3¢ CaDD; - T

o x
< e instang pelition

1

lC) The reqiest minle by a4y vl behalr o the,

- Petitioners that in (he circumstances recovedy of

the  Health Allowance would  cause immense
o hazdship:, anu ' - :

- S . -
d) The facr. that the pclitioners are craployces of:
VPV QWTVER Y dillerent  dep: ents and  epgigieg <iler | he-
P ;,,;._..:..,-;. \‘"7.‘"*;::1 difTerent :,(\.] e nents ang Lt » '

i'l". /‘\o':lminislr:":'un & Dcvclopmclll "

\

s(dj';;):igd"or(lnc said -Allo\fv:mcc vidp -

4 infurmed (e Dircctbr ,Gcncml;' DGSE. -
.- that Finance Division had.po Provided budpet

TN
TN

‘i@
= 6510 STIRYS2016, o, witl M., \




" petitioncrs (now appellants) on
121.03.2016 and declared the CA&DD's leiter dated 13, 03.2016

‘. .. ' ,'é , o 3 + 565 10 STHR)CS/2010, cle. with M.l%,

Cadministrative eontrol o CADD and, therelore, the

entittement  or  cligibility shall be  taken  imo
consideration in  die light of status  of  cich
depirrtment or entily separately, :

3. In order to mcet the ends of justice, it would be

“appropriate that. recovery of the Health Allowance alrcady
paid 10 °the cmployces is recovered after a speaking order hus
been passed by the learned Scerctary. It is expected that the

T Scerctary CADD shall pass a spcaking order prcfcrablv within -
, - 90- da) 8. _ 4
. . - . : . ] N,\’x. - | N8N 4

NXN

The Sceretury CALPD aller iwru::il_ng_llw revord und alTording the -

opportugity of hearing o the authorized representatives ol -the
14.03.2016 passed the order dal‘ccl

allowmg Health /\llow.mu. to the l)bbl unpluyv.c:, unlawful, .|b.nn-.(
the rules, void ab initio and dirceted the:AGPR (o ICCOVCI llu. s.ud

Allowancc from their salarics i in ‘casy ms(allmcnts.

lhc followmg praver: - 4
) “It is, (hcrcfon., most respectfully prayed lhnl the

g , _‘appcllanl being: cntitled to Health - Allowance being
covered under category of Health Personncl, the said

“order dated’ 21,03.2016 by respondent No.1 may |

therelore, be sct aside and it be declared that the action

and rccovery thereof from the salarics. of appcll.mls is

malafide, illegal, violative of principles of locus| -

. pocnitentiac, unf.nr. unjust, .unrcasonablc, arbxlnry
Tanciful and . capricious. and that arc entitled fo réceive
the same, . [fom the date it has- been wxlhdrawn and
sloppc.d lrom p.xymcnl I

: F

Scction 2 (b) of vaxl Scrvanls Act,

allowanccs prescribed by F x.dc..ml Govumm.ul for its unployc.u. Fhn

stated lhnl financiul dxrccllvq coulmncd in Mlmblry oq I‘m.mcn..

No 2(13)R-2/"0] ! dnlcd 06.02.2012

stipulated ndmnsulnh(y ol Health- Allowance 1o .1ll hc'lllh pc.rson 1
d :~|mc tf

cmplovmcm of Federal Cuvn.rmm.n( in 3PS b«.lw.nc bul
l lc,prlvul

nnmu..mun ol llu: 1 m.mu. l)nvmnn. 1he appaellanis were
J

.
|-
!.

.i
i

. ef rt..,puudcm No.d in withdrawing tie suid lIO\"am-. :

[

was unambxguous nnd gle

L&\é? - |

2.0 I tlus backdrop, thc ‘\ppcll'llﬂs filed lhc msmnl uppc:lls with-

1973 -were c.nmlcd to all pa - an

e —— e e

- e e miim e .

..
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CY
s

. prevent the nmusc of this a!lm\ancc. by non-cnutlcd personnel

4 sosi STHRICS2016, c.c.',;».-m M.bs,

_ said bcncﬂtc In support or h:c \'u"non. the learned counsel’ l‘or mc
appc“.-mu. referred (o the pnlgmenty of FST dated 03 10.2015. 11,01. OIG
15.0s. 2016 and 14, lz..!(lmpm.\cd in z\ppc.n!.- No.2 ""4(1{)C.§/"’0H 867 ln
7"(R)C5/"Ol.v. HI70 10 llb? 118Y g I’SI(I\)(,S"’OU & 38! o
JOG(RJCSIZOIG and prayed for- the same’ relicf, The h.nrnc_d c.ounscl

w.huncnny argued that (he .upomlml-l‘m.mce. Division was blowing ho -
-and cold in the same hrc.llh 8. on the one hand, it hag .xdmnu«.d e clainy ol'v

the appelizns s A 8 el il Pazmwvise coiginents Hled in e Hen® b ble

. Islamabay Migh Court, lshunalnd while, on the other lrmd they du.lmul %
the same clajm vide onder dated 21.03.2010. e contengled thiat the bcm.ﬁ y :

- once yrantedd and acted vpory’ h.ul created vested right whiely could nol be - - -
withdrawy mlnlcr.n”\' in \mln(mn of principle of natural Justice, The'
deamed Counse) lnr the appellang l.mly argued thag impugne c)r(icrs-'ivcrc
void ab mmo. cm.xm “Nea mdncc and’ h:n'in[: nd é:mi:lily of In\v ns )
wululr:m'.ll 4 “"Pl’-'l%‘- ol .\.nlmy amoynted’ 1 Punishimeny whu.h could not

be anwarde without .|dnplm1- the due process. of [, provided umlcr lllt.

(..u\'c..rnmuu sServints (13 17ie: i m.y aand Diseipline) Rulés, 1973, S 7? R
4. . 'lhc appcﬂ.g were rcsn;slcd'lliy the rcspoxlflél)-(g..Al"l-SW'ls slate . -
(hn( lhc said nllowamc wis x.al .ldmmsxbh. to the appellants as ﬂlcy dld n
“fall under the detinition or hnl.h Personnel because healty pcnonucl me; uj: o
"a pcrson who held a pos( in .mv institute of organization dchvcrmg scrwcc.{'- g \
*in the healy scctor and mcludcd in Sc.hcduh,-l It was I'ur(hc.r submitted tha Ce

the Healty AHOW'mcc was nHou’cd provxsrona“v o the appeliang By the ’
AGPR on the .bagjs of" C/\DD Dmsmns letter dated- 06. 08..20'12'. bug .
A subscqucntly that wasxon mu a rcfcrcncc to the Finance Dnvmon (o Seckp

its concurrence for admxcsxb:hu of Health Allowance whicj, n.gx cucd they . a
same on 14.03.2013 on-the ground . tha( lhcy were involved jn lhc proccws '

L]
oy

of cducation, trainirig and rc..lnlnhl.umn of disabled t.luldrcn arel Persons
witl disabilities and, hc.ncu. n.nuld nat be dccl.lrcd ax health pt.reonncl ta|.

beeome entitled for (he said .|llow.mcc. The CADD on 13.03. 20!3 m its

Communication (g AGPR cony cwd sanction of the [ h.nllh Allow.mce to
DGSC cmployccs \uthnul cu..cprrcncc. of the Finance Dlwsu,n and the
'Af" PR ' made prowsmnnl rayment H the appcllants. which :;was
,.\ubanucmly chscomimlcd after: vcnhuumn ol c..nullcmu..m in .ordi_..r to

submiticd h\' rcspondcm Nn..‘! lh_nl health :nllow:mcc yi.'n's‘ granted
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. *héalih pi:rs‘onncl‘ 4((') yet l_hg: .-m‘i(l -:I]I()\V.:lllbc. 'l'h'c'rcspmulcn( No.J.i.c.‘

chulaliops Wing of the Finance Divisioi vide u.o. 'No.F.Z(13)1(-2/2012;;:v

- authority nor have been cngaged qh éonl’mct or on_w‘ork'éhargcd b'nsis.. '
" Civil servangy under seetion 2 (b) off the Civil Servants Ay, 1973 and nréi'
' appellants compriscd of Academic ang Adnﬁni_slra;iw: Cadres, According '

'27.03.2012 the appellants. are entitled to healpy alloivanc, In purns.6 & 7y

under Facts of Darawise tomments filed before the Hoxi'blc Islan;;xbnd-l-[igh v

. _ ‘ 4 ,
9 - @s . 565 W STIRICS/20 16, ctc. wiil M.rs,
’'s o : .

:lppr()\;:ql of the i Minisicr, through » summary, spcciﬁci\lly Mmoved for -
thred Federa) Gt)"érx:ilzczxt JJospiguls i.c. Pakistan lnstitul_c of Medical
Scicnces, .G, Polyclinic angd National lastitute of Rehabilitation Mcdicine, _
Ihe D_il'cClo}:llc Cicucx:nl of Special E(luc;'t(in_gl & Social \Yclﬂlrc, l)'cil.lg an
Cetlueatjiona) body, dc:ll(' with. the process of cduc_i‘uion,“ training .'.'md_ o
‘rehabilitation of dis:nblcd children and persons wih disabilitics, which wag
carried ot by a multi-arofessional lcnvn’{ including: leachers, profcssionnls,
doc]ors. admin.i:.'lr.-;(.urs,. m.ini::lcri:njt and '.\‘uppur(ivcv/ .'méill.-u'y staff did nog

© fall withjn the ambit of hcahh'orghniz:xtion and could not be declared as

]
i

AGPR in g piatawisdcoinménts 'submiucd that the i'dcnlical__cascs,tillcd Dr,
Faxjkh'P..Lbdhi,.clc.' vs Sccrc(ary,Financc were' stil] pcndixi_g ,Bc[orc the

v ——

Hon'ble Supreme Court of Pakistan, - Ei‘

) ¢ . . . ) '-"
TS We heard the Ieameg counset for thie parties gng pérused the 3
-record., - f’j

, - . DI . S ] ) . ' ! i
6. "}‘hc-‘hc:uu; alowinee cqual to anc hagje pay of running salapy . ({;
 was. Eranted 1o (e health 'pcrivtmpcl’ in the employmeni of Federat :i
,Gowrnmcm. in npy Schcmc.»\\'i__lh clieet from 01.01,2012; It wayg nunde . f:

admissiblc io'non-clinid’nl Cadres, iy reply-to a Query raiscd by AGPR vide
letter No.Tmy1 8-64.’CSI~IP/I-U’S/201 1:12/1 86, dutcg 12.03.20 12,
. Sevll ) ‘

am -

172 d,.:x(cd 27.03.2012 Tumished definition of ibc. health, Personnel by :s‘(n(ing

Schcdulc-l. bin did not _includc: person who i

Federa) Govcmmcn( !'ro_m.any Provinge or-other authority and who was

contract, or op work charped basis or who was pajd from contingencies'’
The appollants are ncilhcr,ticpnl:_n‘iio‘hisls Irom any Province or other

They arc ajso not being paid I‘rom‘cén(in‘géncics. On the contrary, lhc)!', are
delivering scrvices to ‘the disabled children / persons, The beneficiaries / o

to the dcﬁnilibn furnished. by the l?financc Division vide their y.o, datc_d;}
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- withdrawn unihtémllv in \'lohuon oF mtural Jusuu.. Itis an csl:lbhshcd

, Cduri. Islamgnbad on ht:h.lll: ol Seeretary 7 inance DIVISIUH in Wu( Pcmiull

st I s nul .|llmvul o .q)pmh.uc and reprobate, N() logical rcply hag - -

" the light of the judgment of FHon'blc Suprcmc Court of Pakistan u.poncd in”

. 7; ] Wc wnuld hkc to makc 'm cmphnsns on lhc Judgmcms o[ (hc
 “Tribunal in Appcals No. vzam)csnms and 381 to 405(R)CS/“0!6 dated

L ewmrAR GHST2 ls‘\

7 V6 ses u‘o‘smmcszzo:r, cte. with MPs.

~r

‘No 4007.‘2014 it wis ca(cr-oru:nllv admitted lh.u in Apnl 2014 Mmmry of
s ADD again suonullul NIS/ JJO\ con(mnmg a pmvmon ol Rs.100 mllhml
s HPA *“for DGSE for financial yc:u' "Ol 1-15°, hmku DFA u.lu..v..d o
endorse (e NlS 7 BOs and l'olu.ﬁully deducted i amount o(‘ Rs,92.542 S
million or HPA, lcavm" Rs.7.458 million for thc pcuuom.n (now
appellangs ) i ¢ 24 cmployu... who bclongcd to mcdical prorcssxon and came .
under the _cmcna of cnu(lcmcnl of I nm as pu DFA (L.ADD) .
undcrs'land'in'g DO, Jetter dalcd 09.0s, 20!4 was lssucd by FA's
Orgamzanon o AGPR for stoppage of‘ HPA t0 non-cnutlcd cmployccs and -
it was duty of AG!’R o take acuon on: the said lcucr and " decide
entitlement. It w:n prn)'cd that mc pcuhon was_an .xdmml.strmm. Issuc willl :

CADD & DC‘SL. lht.n,luu. the Fj m.mu. Division b | c.\c_ludul rrnm the list
.of_rcspondcn(‘. Now' the amnncu DlVl\lnll h.ls ¢omce up with dn(‘l‘crcm

el
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been subnmu.d by (lu. respondents for d\.pnvmg, the nppt.llanl.s of" their - TR
lcgmmau. rights. A large number ur cmployecs of the I cdu'.ll Govunmcnl o
similarly piaccd. arc gcum;, the said .ldvnnlnpc Why, lhcn, the .lppc.llnn(s |
be deprived, s not clear from. what. has been wri‘l(cn in the comnu.n(-. befare
“the Hon'blc Islamabay l-.li;_;h Coui’t. lslnmnb:fd 'ahd’»lhc Federal Service
Tribunnl:"l‘his seems tb'bc discriminat‘ory_lrca(mcn& '6ﬂ'cndiﬁg Article 4 &
‘25 of the ConS(ixulién of Islamic chubhc of I’aklslan, 1973 l~urthc..r the l -
appellants have bccn dirccted by - rcspondent No.1 to refungd ine. paid | .
anount’ which js ngamst the puncxplc of locus pocmlcnlmc bccnusc (hc N RPN
FHon'ble Suprcmc Court or Pnklslnn has consnslcnlly held that the bcm.ﬁ

onc: granlcd-and acted upon crc:ucd a vested -right. wlnch could not be

law that bcncr Is reccived h a c:wl \crvml cvc.n wnder crroncom ur(lu'
passed by the compclcm .mlhou(y w:(houl :my fault on ‘the ,'mrl of uwl

servant could not e n.cnvcxccl ‘cven jf - (hc beneficial. ordu \V‘IS .
subsequently withdrawn op rcull' uf We are fortified lo take this \'u.\v m

PLD 1992 sC 207, chcc to this exient, the nmpugncd orders are not

1
lcg'lllv su<l:un1bh. .md liable to be scl .lsxdc. ' - cﬁ o . . ! ) .' i
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"Allowance has .nlrud\- bees resolved. \Vlu,n confr unu.d with the said lact,

the respondents have filed 10 dcnv the tact. ‘As such, the uc(mn of thc

judgments on account ol A:

. n.spnndcnh .:p,n..:r; o l'u, un.on..xsu.m in the light of the 'xlou.m(.nuomd
'nch. 2: of the Constitution wluch guarantccs

A 05.10.2015 and 14 12.2010 wherein. the c.ommw..\\ r«.lnlmb to lh..xllh -_

cqual rights,and equal pnou'cuon of law for cvu’y cuucn To t.nsurc :

umformm' rulc of uonmstun.y mu:.t bL applicd whilc consndumg the case

ul the appelling:,,

S e 1 loi® belee

Ap\\ Clonrt wide ll

case reporied is 1996 SCMR lle “has nlr\.u(ly lu.ld that “rule. of 1,ood

governance durmandy
other civil servints also, who m.ly
compclhng them 1o approach tht. Tr

the claim of the appcllams is rcqulrcd to bc dccxdcd on the samc analogy /

thut the bun.ﬂ-s of the s.ml decision be c..\u.ndc.gl lo
nul lu. p.u'lu.; lo the h(u,nlmn msl(..ld of]

lbpn.xl or any other legal forum. Hcpcc.

prmcxplc as framed § m thc cascs at' Dr. I‘ arrukh Fiaz Lodhi and othcrs by the ™

. = F orcgoing, m view and lollowmg the rule of consistency, lhc N
and 25.03.2016 are set aside ywlh A
alth Allowanice ulrt.ndy

- impugned orders diited "l .03.2016

dlrucnon lo thc respondents to c.onumu. the He
. ]_.l.lﬂu.d to e appellants .smw 2013, .md to refund all duhu,uon m.xdc in”
complianee \\‘llll the impugnd
the date the \u|-\' ul'this ||ulrl|wu| is reveive

appeils h.n'c been aceepted, Mise, 1

v Jmll.nwnl 1o apply all the, titled
10. " There shall be no order as to cosls.
IR . Pamcs shall bc m[ormcd accordmgly

ISLAMAB .D
- 18.07. 2017
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foo\ 3 'Muhammad Khus hal Khan ctc
{ Mussarat Bibi-cte.

. Muharmrmd Mushtrg ete. .
A ' STE D: -Qari Muhammad Almas ete,
Nl 4 Rmz Akhtar ete. : ”
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- Shahbaz Ajchtar Khalid ete. - - (in C.A1637/2017)
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MWRhmed'éfc e {it. /A, 1639/2017)
Taimoor imran, Ali. Khan ete. - {in C.A.1640/2017)
Mphemmad Jabber Khan ete,: (i C.A1641/17).
Shahid Iqbal etc. ~ “in CA.1642/2017)
Muharmmad Anwar stc, - {in'C.A1643/2017}
T ‘Nalieed Kausar ete. (i1 CLA.1644/17)
" Igbal ur Rashid etc: . (in C.A 1645/2017) - .
. . \ , *  Ghulem Mustafa ete.- (i C.A.1646/2017) -
3 )\{\‘f ' __ . ‘Mulkhtar Ahmed- ete, © . . - (wCANXS¥7/17) -
T o + Naeenmm-Bushra M’ahk ete, {in C.A. 1b4d/201’7} .

(in C.A.1649/2017)

- in C.A. 1650/ 17)

(in'C.A.1651/2017)
(in C.A.1652/2017)

- {in C.A.1653/17)

(in C.A.1654/2017)
{in C.A. 1655/2017)
in C.A,1656/17)
(in C.A. 1657/2017)

© (in C.A.1658/2017)
] (in C.A.1659/17)
* . {in C.A.1660/2017)

(in C.A 1661/20175
{inC.A1662/17)

" (i5C:A.1663/2017)
. fin C.A.1664/2017)
i (m(“A1665/17)




© Mumtaz Khan ete.
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. Miss Shahida Par;)cq_n ctc

KSRD Maqsood etg,

Mumtaz Hussain eto.
Manzoor Ahmed ctc.

" 'Wohsin Tanvir etc. = e
. Jabbar Huseein’ etey, - ¢

Syed Meanzar Hussain Gardezi: etc
mMuhammead Salecm I(unbcr ete.-
Abid Hussain etc. : .
Nawabzada ctc.
Muheammad Azccm-K.han ete.
Attaullah etc.

Syed Nazir Hussain She.h etc..
Muhammad Amir ete.
mMrs. Mehmood Farzana

- Muhammad Anwar ur. Rahman etc

Rufi ete. -

Mrs. Rehana Ghaffar ste. -
Azad Khan etc.

. Bhezia Bihi etc.

Imran etc. .

Zahid Mehmood etc.

Zafeer Ahmed etc.

Arslan Igbal etc.

Mrs, Syeda Khatoon ete, .
Miss Zubaida Khatoon ete, -
Mrs, Farida Rgﬁ ete. '
Badar Munir Badar etc. o

. Azhar Mehmood etc.

Muhammad Daud etc‘ ’

-Shafiq ete.

Javaid Rauf ete.

Ch. Amjad Ali ete:

Liaqat Ali ete.

Alchitar ete. .

Shaukat Jan et¢,

Abdul Karim etc.

Mubarik Ali:Satti-¢éte. .~ .
Mrs. Safia Kalboro ctc, : .

_Mrs. Sahleha Nasreen etg.
" Mics Shazia Nazir etc.

Abdul Rasghid Shah ete.
Mumtaz Gill ete.
Muhammad Farhan etc. . .
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M. Sohai! Khan etc. C
Syeda Sadaf Ali ete.
M. Anwar etc. .. -

Mrs. Shamim Abid etc, . .
Mrs. Rahat Sultana ete:

Mrs, Sumira Yasmhcn
Shahid M. Khameétt.
‘Miss Shazia Bibi etc.
Mrs. Rulth-e-Afzal etc. y
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fin C.A/1692/17)

(in C.A1704/17) ...

" (in CAA. 1721/2017)* <
L (m C A 1722}17)

o Ei.l{ff

667/2017) . - - L

. (in CA.1669/2017) Lo
(in g AY6707)2017)
ANGTISAT)

(ih GiA1673/2017)
{in GA.1674/17) ... -
(in C:AI1675/2017) . - . .
(in CAI6T6/2017) - .. .
(nC.AI677/17) .. -
(in CA.1678/2017) - .5 -
(in-C:A.1679/2017)°. . -

(in C.A1688/17) - .. .-
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(in C;A.1685/2017). -~ . .. -
{in C.A.1686/17)

. - (in CiA. 1687/201’7)
 (in CAI688/2017)
. (in C.A:16B8917).

(in C.A.16907 2017
(in C.A:159%/2017)

(In C.A:1693)2017) - "
(i C:A.1694/2017).

 (in C.A.1695/17) .
" (in C.A:1656/2017) © _
. (nCA:IH
‘(in C.A. 1688417)."

(in C.A, 1699/201‘7) ' ’f*', o

" {in C.A.1700/2017)
" (in' C.A.1701/17)

CAET0R/2017)
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(ingC,A. 1705/2017).

(i C.A.1706/2017)

(in C.A.1707717).

“(in C.A.170 /2017)

(in C.A..1709/2017)
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.\ Zulfiqar Ahmed’

o Asif Ali and others .
R Wajid Bashir cte. R
Mrs. Saming Zafareten
‘ '7Muhe.mmad Bukhsh others
"+ “Mrs. Qamar Zahra etc. 5
Shabbir Nawaz etc:

Mrs. Rashda Jabéen etc:

. " Mrs. Najma
e © Mra. Mali-e- Nz 1srars 0

Zubaida Khanum etc.
Mrs. Shabana Latif-ete.

Mra. Zahida Naheed etc.

Coo 7. misslelaRukh
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Khantm-etc,

¥

‘Qurshi ete. o
ete.

Mrs. Shams un Niea and others

Ms. Farzana

_ Mrs. Kaneez Rubab: ete.

Ms. Raheela Haider-dnd otheré

Mre. Asia Bashid ete.

" wrs, Tayyaba Qadser etc.
Mis. Naureen

Maspod etc;

~

: ‘Iqbel.and-others:
-+ Mrs. Shahbana '

T N > Kaysar etey . -
PR Tahira Yasmi C

eeri Aya.cte.

. Taugeer Ahmad and dthers

" inayat Ullah etc.

‘Muhammed ldsee

‘Parveen Akhtar-etc. -

~ . Muhamm

. pzhar Mahniood €tc. .

., Abdul Ghaféor ete:.

o MuhammncL‘Sayye.d'gete.

' Muhemmal

- Gul Shed ete..~

. Mrs, Mehnaz

Jusheph Rafiq etc.- -
- gyeda, Sadal Aliete. 4

Javed Iqbsl efe. - :
‘Mrs: Rigwana Shalid etc.

Mubamunad Ajmal ete.. -

Jqtider Husgain® etc. -

' s Qamar ete, o
Syed Arif Hiissain Shah etc..
ad Wousaf etcd K

Nasreen Anjum Aya cte.
Muhammad Ishaq €tc:

d Saleemi-iChan etc.

Ajmal etc. L

. Tahir Mehmood'eté.

o " fT.ESTED=-: " Admgn Bajpar éte. -

- “Pervaiz Nadeem efc.
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2. psif Younas® efch .

Muhammed Yaounas ete.
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' qupfoma‘ qut. 0l K g Mummnma&:'Abtgm ete,
- ghoukat Mashid-etc: '

L Ms! Ya:’sminAT_‘a}'iz-'aet,c.
. R Muhmpmad'adlam-'.ctc. .
L A Mgs: Rubina Anjum etc.

] .

thers ’

fn ©-A.1728/2017) -

{in C.A 1724/2017)

(in C.A.1725/17)

(in. C.A.1726/2017)
¢ fin C.ALT27/2017)
in C.A.1728/17)
- Gn C.A.1728/2017)
in C.A.1730/2017)

3 (i C.A 1731/17)
) :,,(in:c;A.wsz/zowy '
“vifin €.A,1788/2017)
Ga C.A1734717)
{in C.A,1735/2017)
{in C.A.1736/2017)
i C.ALTI7/17)
{in.C.A. 1738/2017\
in C.A 1_739-/-20‘17)-
{ih C.A.1740/17) .
-in C.A.1741/2017)
j~(‘in.G.A._1742/2017) ,
lin C.A1743]17)
{in C.A. 1744/2017)
“tin C.A.1745/2017)
© (in C.A.1746/17)
(in C.A.1747/2017)
. -fin C.A1748/2017)
{in C.ALT49/17)

, {inC.A.1750/2017)
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{in C.A.1752/17)

{in C.4.1753/2017)

fin C.A.1754 120171

“{in C.A:1755/17)
(in C.A,1756/2017)
{in C.A. 1757/2017)
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p. (i C.A.L759/2017)
{in C.A,1760/2017}.
) (in.C;A.we‘l/W)
o lin C.A.1762/201"‘:’,
., {in C.A.1763/2017)
i €.A1TE4 /17
(in C.A.1765/20 17y

h

. i C.ALT66/2017)

Y in.C.ATET 117
© (i CA.1768/2017)
i C.A.1769/2017)
{in C.A.1770/17)
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{in C.A.1772/20 v .
{in CALTT3/ 17y
(i C.h 17742017
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Ms. Nazming et.cf R
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" Miss Maz Tahir ete. e
" Syed Sultan Shah etes , -

* mrs. Shagufta Bibi
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Amjad Badshah ete. -

‘Waris Malilcete. ~ . o

‘lmran Anwar etc.-
Amjad Sohail ete.
" Asif mashid ete.
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Ali Rehman ete.

Munir Ahmed ete,
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- 8yed Ashiaf Ali etc. ,
Mrs.-Kausar Ayub ctc )
‘Malile Waheed $hahzad ete.

. Ashiraf Mashid éte,

Muhammad Ajmial-etc:
Mrs.-Shaista Manazir etc.
Munitaz Hussain ete.
Mrs. Saima MNoreen ete.
Razzag Ahmed ete!
vuhammad Ayub ete.
Ejez Ahmed ete..

Shah Muhsmrad Afzal etd,
 mubammead Javed ete,

. Muhammad Asif ete.
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Asif-Amin ete.
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- Qarl Mithammad Stddique ete,
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Tarig Khan etc.
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Basharat Ali etc.
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\ Shabbir Ahmed ete.
Mrs. Shamim Alchtar ete.
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" S.M. Siraj etc.

Zahid Mchmood ete.
Mrs. Nadia Norcen etc. -~ -

wuhamamiad Naveed Arif Khan -
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fin C.A.1805/2017) -
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{in C.A.1811/2017)
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(in' C.A.1813/2017) -
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Atif Rashid etc: o
Mat, Shamim Akhtar ete.
Babar Mehmood: etz. '
Ihean Ahmed etc, SN

Mrs., Naghtaha Jabem ete..
Qari Muhammad*Abbas éte.
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. : Sajid Masih ete.-
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Sajid Mehmood etc. .
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{in C.A.1847/2017
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L . B 3
- Muhamrnad Attrque ur Rehman , ) , . ¥
. ete. - S , (1nCA811/2016) RN B
...Respondents(s) o - ” .
For the Appellant( ) Mr. Sajid Ilyas Bhatti, DAG o o i
{in all cases] * . Syed Rifagat Hussain Shah, AOR - ' SR
: . Ms. Saadia Kanwal, 5.0 Fin. R 3 .
Mr. Abid Hussain Channa, S.0Fin. N B
- Mr. Sajid Javed, Asstt. Legal Fin. N v
Mr. Abdul Raz7aq, AAO MEG ' B
Rawalpmd1 , :
- LA " For the R-espondent(s)" In—person 1
For the Respondent(s) ' Mr. Muhammad Ilyas Lodhi, ASC =~ -~ L " o
fn CA216/18] o Mahk Itaat Hussain AWan, ASC . ‘ by
Amicus Curiae: - Mr. Muhammad Makhdoom Ah . k‘
S ‘ .Khan, Sr. ASC - B
_ ‘ Mr. Sikandar Bashir Mohmand ASC ;
" Date of Hearing = 17.01.2018. i
C ‘ i [
, JUDGMENT N
. S UMAR ATA BANDIAL J—— By leave of thds COUlt L : 'jl ;
grdnted on 23.02. 2016, 0142016 and 12.12.2017 in the
V.several connected appeal" before us, the appellant Federal l l
Government ‘challenges the Judgments dehvered on common' i
questrons of fact and law by the learned Federal Servrce Tr1bunal .
on 05.10.2015, 11. 01.2016 ‘and 18.07. 2017. ‘The Judgments R B
1mpugned in the connected appeals declare ‘the 1esponden* '_ . | S l
’ "ﬂ“y ' employees of dlfferent 1nst1tut10ns functlonmg under t_he
. |
Ny Dm,ctorate General of Spec1a1 Educatlon (“DGSE”) to be enutled - i
to payment of Health Allowance granted by the Federal ,
i
- Government vide . its OfflCC Memoranda dated O4 02. 2012 and :
06.2. 2012 These Memoranda are 1ssued by the Fmance D1v1s1on ,
| ':¢
(Regulatmns ng) Government of Pakrsfan pursuant to ‘ iy
/ h approval granted by the Prime Mrmster under the . rQules “of o o _
, é}}/ " ’Busmess, : 1973. It would be useful to reproduce the two N g "




. -
memoranda contalmng the terms and cond:tlons for the grant of - - 2’ [

Health Allowance to chglble persons:

- "Governmient of Pakistan
Finance Division
. . (Regulations Wing) .
- F.No.2(13)R-2/2011 - Islamabad, the 04-th Feb 2012_

OFF ICE MEMOR_ANDUM

Subject: ~ "GRANT OF ADHOC ALLOWANCE EOUAL TO. -
"ONE BASIC PAY AT THE INITIAL OF THE -
- SCALE TO THE HEALTH PERSONNEL IN 3PS
SCHEME.

The under51gned is du-ected to say that the

Ordinance No.Vi of 2011 that sanctioned the Career Structure for
. Health Personnél Scheme (CSHP) has lapsed on 26.12.2011.

Accordingly, CSHP is no longer in the field and all-health personncl -
have consequently reverted to the BPS scheme. Ta order to
compensate health personnel for the loss of benefits sought under
CSHP while preserving their -status as Civil Servants, it Has been
decided by the Federal Government to grant'adhoc allowance equal
to one basic pdy at the initial of the scale to the health personnel

" in’ the employment of Federal Government, in- BPS scheme, with '

“ effect” from. 18t January, 2012. This will- be in addition to t_hexr
emstmg pay/allowances in BPS Scheme ) . .

2 ) This Dmslon s OM No. 2(13)R—2/2011 698 dated 17m
November, 2011 may be treated as withdr awn'w.e.f, 26.12.2011.
Sd/-

(M. Munir Sadxq) _
Deputy .Seurcta,ryv R-1)”

“Government of Pakistan.
. Finance Division
(Regulanons Wing) _
F.No. 2(13)R-2/2011 777 . Islamabad, the os'th February,2012 ~

OFFICE MEMORANDUM |

Subject: - GRANT OF ADHOC ALLOWANCE.EQUAL TO ONE
- © . BASIC_PAY OF RUNNING SALARY TO THE HEALTH -
- PERSONNEL IN BPS SCHEME. »

. In continuation, of Finance;  Division’s O.M.
No. F2(13)R—2/2011 daled 4.2.2012, it has been decided by the
Federal Government to_grant benefit of one basic pay_of runnmg .
salary as - Health Allowance to the health personnel in the

employment of Federal Government, in_BPS scheme, with effect
" from Ist January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to
"Rs.50,000 per month to the pastgraduate residents and Rs.24,000.
per month for House - Officers respr’ctxvely wef (1.7.2011 will

continue.
Sd/-- -
(Manzoor Ali Khan) -
Sr. Jomt Secretary (Regulatwns)”
(emphcisis supplied)
2. Learned Deputy Attorney General has contended ‘

- thdt the Health Allowance granted by the Federal Gove1 nment is

‘available to health .pers,on'nel in the employment of _the Federal' ,.

Government in the BPS scheme at th.reehospi‘t;als “estéblishled‘in
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l‘v_/‘éf ~ Y

T Islamabad namely, Paklstan Instltute of Medrcal Scrences

(“PIMS”), Federal Govemment Polychmc (“FGP”) and Nat10na1

Insutunon of Rehabmtahon Med1c1nes (“NIRM”) The employees

~at these hospltals do not have a career structure in place after '
_the Career Structure for- Health Personnel Scheme OrdinanCe '

2011 (“Ordlnance”) lapsed on 26 1. 2011 The Health Allovvance .

was accordmgly granted by the. F ederal Government as.a form of

'compensatron It is clear frorn the two memoranda dated ,

04.2.2012 and 0622012 reproduced above that the Health

'Allowance is granted- to “health persohnel”. I_—Iovvever, the

composrtron of the, category of employees U.'lat are ehgxble for the

benefit. has not been prov1ded therein. The respondents Who are

several hundred in number are unrepresented by counsel In". --
view of the fact that a large number of employees are affecLed by:' '
thc mstant controversy, the Court has sought ass1stance from .. ) : -
Mr Muhammad Makhdoom Ali Khan Sr. ASC and Mr Srkandar :il

Bashlr Mohmand ASC as armcus cunae 1n the matte1

Mr. Srkandar Bashlr Mohmand ‘ASC made able subrmssrons

before the Court that hlghhghted 1mpor1ant facts and.

documents .on record' ‘which sunplrﬁed the- controversy

appr ec1ab1y

, 3:_ LIt transplres that an Ofﬁce Memorandurn dated
27.03.2012 by the FrnanCe DlVlSlOI’l (Regulahons Wing)- clanﬁes
that-the te.rm “health. personnel” used 1n the ‘above mentronedz | )
‘memoranda bears the meanmg.glven to”that expressmn 1n‘
Sectron 2b) of the 01d1nance Th1s def1n1t10n refers to the-_

-contents of Schedule-I to thc Ordmance Wh1ch <'p601fres the )

o service prov1ders Who quahfy as health pers onnel. A -perusal.o‘f

) 3 Schedule—l shows that - five v.categones_ ,of service fproviders are

i) e e

N e
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c‘lassmed as health personnel namely Doctors Allled ‘Nurses, -

'\\__/ B

Paramedlcs and Support The SCI'VlCCS spemﬁed under thev

categones of Para.medms and Support mclude Teachers, S o

i Auolov1sual Qperators, Techn1c1ans, leran'ans, ete. o LT 1' i
-4.. ' The- admin'istrative -Ministry o  the health - . g C
' 1nst1tut10ns of - the Feder'\l Govemment at Islamabad 1s the

Mm1stry of Capltal Admlmstratlon and Development D1v1$1on." : o '{ '

' (“CADD”) is an adrmtted fact that v1de order dated SRR C
13.03. 2013 the Mmlstry of CADD granted the Health Allowance ,4 . , ;

‘ to the employees of the DGSE and its alhed spec1al educatlon" . | : i

. centers/ 1nst1tut10ns~1nc1udmg Nahonal T.rust i'or the Dlsabled' - o _' b
(“NTD”) and the Natlonal Councﬂ for Rehab1htat10n of Dlsabled ' L

Persons (“NCRDP”) »‘The '_respondents . were thereby- ) o

acknowledged as beneficiaries of the said grant'~a11d ‘were paid '

the Health 'AllOwance W1th 'effect from -Ol.l-.20l2" until

AT nTET

27.10. 2014 When the F1nance D1v1s1on mformed the Accountant

: General Palnstan Revenue (“AGPR”) that only health personnel' S K B ,

- vvorkmg in Feoeral Government hospltals and chmcs ‘were

'quallﬁed 'to. recelve the -H‘ealtn Allovvance The AGPR. "

correspondmgly 1nstructed the DG‘%E to stop payment of the
~ said allowance to: 1ts employees as no budget allocatlon for thf= o T i
g sald emolument had been made in. the ﬁnanmal year 2014 15

S Co " The dlscontmuatmn of theLr Health Allowance was.

taken to the Islamabad High Court by SOme of tbe respondents 3

Vlde order dated 17.9. 2015 the’ learned ngh Court referred the"

' d1spute to the Secretary CADD for passmg a speaklng order'

the,reon, and till then reeramed recovery of past payments of o

/ o - the Health Allovvance from the affected employees of DGSE and

%\,‘ | alhed centers. The ,Secretary ,CADD hea:rd the"parhes and by

R R T R BN P A
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A . order dated 21.3.2016 rejected - the en‘titlemerlt of the ' ' :
L o7 :
bt ' PR 4 4
. i ' i ‘7

<o respondents to rece1ve the sa1d allowance The prmc1pal ground : ? 1

of his dec1s1on is that employees of the DGoE were engaged m'
the process of educahon trammg and rehab1l1tatlon of disabled . .

'jchﬂdren and therefore chd not fall Wlthll’l the amb1t of a hea.lth

orgaruzatmn The respondents successfully challenged the said
o1der before the learned Federal Se1‘v1ce Tr1bunal Wthh has,; :

inter alia, by the 1mpugned judgment dated 18 07 2017 declarecl~' A'

Py

© that the_-responde_nts- are - en‘tltled to: the - grant’ of .Health b i
Allowance. =~ . | e : T 3 S ‘ ‘

6. ': ~ Learrred De‘puty .'Attorneir .General.’has contended

oae o aniaad e o

that after the. la-pse of the O'rdinance'that had provided a care-er

dstzucture for the doctors nurses and paramedlcs workmg in
 PIMS, FGP and NIRM,; the Health Allowance was granted by the
Federal ,Gover‘nment as -compensatlon to the'( sald he‘althi“ i
personnel. Ide was, héwe'%/e} unable ito. show.b' a_nv B LI '
contemporaneous dlrectlorr jssued by the M1mstry of CADD or o L ! E—
B R

the Mlmstry of Flna.nce that restrlcted the grant of the. Health

= Ty

'- Allowanc‘e to the clauned employees of Lhe three hosp1tals
spec1ﬁed by him. As already noted above the defu‘ntlon of health”

personnel prov1ded in the Mmlstry of F1nance Off1ce-

S - Memorandum dated 27 3. 2012 is: w1de in scope and therefore._ L
T unhelpful to his plea. '. R S PR T
7 ... We . have exammed ‘the defmitionbl‘.of-_.‘fhealth '

personnel”. adopted by said mgémor‘andimi dated 27.3;2012'from' ; . CH

!
i

i
7

Section 2(b) of the Ordinance which is to the following effect:

}
" " : - "b) “health persdnnel” means a person who holds a p_dst i any é‘,‘:
) L ) ) . : ; b
" insttute or orgdnization delivering services in the health : Q"
. ’ . i

T

N gr e poa
Rttt

Aps

sector and included i.n Schedule'-l but does not incli:xde‘ o

.- S . - i) -a person who 1s on deputation to the Federal )
/ - S Government from any Provmce or other authon*y,




H

N

i)
\.u:‘

u) a person who is employed on contract, or ori. work : g /

cha1 ged basis or who is paxd from cont‘.mgencxes .

8 - It is noted that the foregomg deﬁmnon ~of health

' personnel covers persons holdmg posts in any mst1tute or

orgamzatlon Who are dehve nng services in the health sector tha1

are mcluded in Schedulel to the Ordlna:nce Learned Deputy

_ Attorney General was’ unable to d1st1ngu1sh the respondents,

who are employees of the DGSE and' allied 1nst1tut10ns/ centers,. '

NCRDP and NTD from the paramed1c and suppart staff'

p051t10ns that quahfy as health personnel according- to

Schedule- I to the Ordmanoe It is not- demed by the appellant_

that educatlon tralmng and rehablhtatlon of dlsabled persons
are 's'ervic_es "provided 'in the health ‘sector. These services fall

within the terms of Schedule-I to the .Ordinance"and therefore

. the provlders thereof qualify as health personnel.

: 9. ) Accordmgly, not only do the respondents fail 'Wlthlni'

the category of persons Who are, in terms of Finance D1v1s1on

Memoranda dated 06.2.2012 and 27.3.2012,...ehg1»b1e for grant of
die Health AIlowanee but their entitlement has “in fact been :

' admitted.byiboth the Ministry of CADD and Ministry of Finance.

In this re'spect the a_forementioned‘ letter dated 13.3.201'3 issued

by. 1he M1n1stzy of CADD is referred Also the a,ffldawt of. the

Secretary Finance, Government -of Pakistan ﬁled in the

Islamabacl 'Highvl Court pursuant to that’ Court’s order‘ d‘ated

: 20 3. 2015 passed in Wnt Pet1t10n No 4007 of 2014 spec1ﬁcally
1eeords that the proposal approved by the ane Mlmster v1de '

Summary dated 28. 1 2012 did not restrict admls51b1.1ty of the‘.

Health Allowance to the personnel of the Athree hosp1tals

(identiﬁed by the learned DAG). For that reason ‘the Finance |
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' D1v1$1on Memoranda dated 04 2 2012 and 6 2 2012 made the

allowance avallable to all health personnel employed by the

' Federal Govemment m the BPS Scheme

10. . _As a result the sald alloWance was pa_td to the -

health personnel of the DGSE and its alhed 1nst1tut1ons unt1l

27.10.20 14 when the -Fmance D1v1s1on mstructed ‘the AGPR to

’Government'hospitals ahd clinics. This instruction represents

merelv a change of opm1on Wl’llCh is not occasmned by an

amendment in the terms of el1g1bll1ty for the Health Allowance

Therefore as the Memoranda dated 04 2 2012 06 2. 2012 and

27 3. 2012 1ssued by the Fmance Dnrls1on, Government of -

Pakistan stJll hold ‘the ﬁeld in their or1g1nal terms there is no-

| merit in the Ob_]eCLIOl‘l by . the learned DAG’ to the entnlement of .
| the respondents to cla1m and rece1ve the Health Allowance |
11. - Asa secondary and also tenuous argument learned '
~ Deputy Attorney General contended that the Health Allowance is
. granted “under executiye flat without any statntory -‘b_aclf:ing

. therefore the same can be withdrawn by the Federal Government -

that grant of: the Health Allowance and the terms of ehg1b1hty to
' receive the same were determmed by the competent authonty,
Mmlstry of Finance in accordance with Rules of Busmess of the '

' Federal' Government The original"terms of the said lawful'grant

still hold the fleld These were acted upon. and payment of the

' nght upon, them. In such cucumstances, the executwe is barred -

by the rule of locus poemtentzae from umlaterally rescmdmg and

retr1ev1ng the beneﬁt avalled by 1ts rer1p1ents Reference is. made A

T R e e e e R A

| 2=

. confine the grant of the allowance to employees of Federal

.~ at any time.. .That is clearly a ﬂawed contention.» It is admitted o

| Health Allowance to the respondents has- conierred a vested -
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© to, Paklstan through the Secretarv, Mlmstrv of Fmance VS. .

i . | .Muhammad Hunavatull.a.h Farukhi (PLD 1969 sc 407) and A

'The Engineer-in- Chlef Branch Vs, Jalaluddm (PLD 1992 SC' _

R R T TN PRI

4 207) Therefore Wlthout a change of the termo of el1g1b111ty for
. thé Health Allowance even. the prospectwe exclusmn of the ‘

s rc,spondents from recelpt of the beneﬁt shal} constltute arbltrary

_ and unlawful actlon

. 12. _ In the cucumsta_nces we do net ﬁnd a.ny error or. ;
defect in the 1mpughed Judgments of the learned F ederal Serv1c.e ,'
.'Tnbunal dated - 05.10.2015 11.1.2016' and 1872017 : l
-(‘onsequently, these appeals are dlsm1ssed and the entltlement ,

of ernployees of the DGSE allied 1nst1tut10ns/centers NCRDP

_and * NTD to-.recen_/e the 'Health . Allowa_nce_ is afﬁnned. | |

b

.Sd/- 1!11 e Saqzb Nusar CJ |
Sd/ - UnzaﬁAta Bandzal g ' ,‘-

. Sd/- I_yaz uI Ah.san, J. ' . - z
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%4‘\?{, ESTABLISHMENT AND ADMN: DEPARTMENT  {7wy"
i U > o 0.SOC{E&AD)9-24/2019 ' &
| TR Dated Peshawar the 28 October , 2019. 9 0\
The Secretary to Govt. of Khyber Pakhtunkhwa 12 -~ ¢
Zakat, Ushr, Social Wellare, Special Education & Women - hot?* !
. Department. ' . ' S

1, _CABINET
DATED 22.10.2019. L

SUBJECT: DECISION OF THE MEETING OF PROVINCIA

Dear Sir!
n of the

| am directed to forward herewith the following decisio
hip of

I‘I_WL'j;’,t-'{’J{!. qf Provineial Cabinet held on 29.10.2019 under the chairmans
Chief Minister, Khyber Pakhtunkhwa for implementaton.

| AGENDA TEMNO. 16 . o : e
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL

/ EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER |-
: . PAKHTUNKHWA : , " -
’ Decision of the Cabinet: |

The Cabinet approved Health Allowance to the devolved employees of

i Special Education Institutions at the rate of one running basic pay.

ST i

Zakat, Ushr, Social Welfare, Special Education & '
Women Empowerment .

implementing Department:

an implementation report of the Cabinet .
{2) of the Khyber Pakhtunichwa Government
rmished on top priority basis to the

/ : 2. | am to request that

decision us required under Rule 25

Rules of Business, 1985 may kindly be fu

Cabinet Section, Administration Department.
L4

-

Yours. faithiully,
N

» MAD} =
- SECTION OFFICER (CABINET)

Copy to:-
p.S to Secretary Administration Deparunent.

. PA to Additional Secretary {Cabinet} Administration Department.
PA to Deputy Secretary (Cahinet) Administration Departmen ,

LI~




R, GOVERNMENT OF lemm'Mcmem“% | ‘
o 1 FINANCE lml'm'mﬁm S

b
AREGULATION wmm " 'zq :D |

-

Dated Pashiwns the 2511254y

-53
s{lR=71201%, In pursuance »mmul?akhthMw_
Noﬂi‘imﬁm tiad “Mubiaemnm 1lquu-ugn?:mgmﬂ%5m. cvemine of -
Pakislon Uucugh Secretary Copiig! Adminisiration oo, ihe-Goverrmant M-
Paknlitikhwa: (Provineal. cmn fiax bown pansod 10 prove: Hesth, ,

e of one runing basic pay 10 tho devaled emplDyRsS: WOr '
Education instiulions rmmumntmmw»

Paxhiunitwr

2 'rm Ubove sald- Wliovinses wit be ad axibli Y. i
swmﬁdumnimmumum ad ETRAANE - OF
P‘ fvmvdment, |

.3 ﬁmwt&uﬂwmm thybet Palditun
5 Dam.»mm Fm:m;_ ppattment, Knyber Polii
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AR ool with
éx.‘:«;ﬂ E) B, "'* TANrIer

&5 AR .
.

. - 5 ‘/‘. :» \
o N . ST

C

4 . han
. ot
.



BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-11)8-8/2019, In pursuance ‘of the Supreme ‘Court of Pakistan Civil
Appeal No. 811/2018 titled «Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. The above said allowance will be adrhissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment.

" Secretary to Govt of Khyber Pakhtunkhwa
‘Finance Department

Endst: No. & Date Even.
Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment

Deptt. ‘

Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa
 PA to Additional Secretary (Regulations) Finance Department

10.Master File :
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© 0N oW

Section Officer
Finance Department (SR-11)
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'R'“m"““y Submitted:-

] | ial Education
That 1 am Serving ynder your kifd conth! '9 the Sptg:?:rainiﬂg to
Institution  ang teaching/providing special educa fter eighteenth
“Special children, 1t s pertinent to mention matr:me te General
Constitutiona! amendment the employees of Di | been
SPecial Education, of the Federal Govt. department, have e
transfe“.ed /deVO‘Ved to the provinda' Gowt. Smal Education

Such devotved employees though serving under the same departHr:ae‘!t\;
of the Gowt. of Khyber Pakhtunkhwa, are allowed/grantgd o
Allowance equal to one running basic pay w.e.f 01—01-201}2 C

has also been endorsed by the honorable Federal Service Tribunal as
well as the honorable Supreme Court vide its Judgments in Civil

Appeal No 811/2016, also approved by the provincial cabinet on 22-
10-2019 and also implementad.

Since the employees of devoived Institutions and 1 am performing
the same duties In the sa

me Institutions, same department, having
the same job description and cause,

being teaching/providing special
education/training to spedal child

ren, therefore 1 could not be
treated discriminately more particularly w

ith respect to my colleagues
and that too under the same administrative control. It is worth to
mention that the employees of devolved Institutions have been
allowed Health Allowance since 01-01-2012 and even after the
payment of arrears the same has been merged in their basic pays.
it is therefore requested

that | may kindly be allowed/granted
Heailth Allowance equivalent:

"t to one running basic pay w.e.f 01-
01-2012 on the of the, employees

analogy of Special Education
wmomawmkmmmaumm

Dated:- >4 /0) /3022 ‘ 'Cf’sf"?{‘rf ¥ &
(Qecefv-eJ X [Fos f(ﬂ'ﬁ% VICCEL f%’ . ‘ Ls\‘@?&

: , G , -
Aot peane sm j&oy& GSHAEEA R, T/C B-1)

GOVTINSTITUTE FOR _é
VISUALLY IMPAIRED CHI! DREN

DERA ISNAIL Kt



% B ’ .
' VAKALATNAMA
BEFDR’E TH[I KPK SERVICE TRIBUNAL, PESHAWAR.

No. i 2022

MM G?W Appeuam

E OENBTS v s RESPONAENL(S)

I, WQMMA( , , do her ebv appoint and constituts,

Fazal Shah Mohmaﬁd Advocata Supreme Court & To act, appear

and plead i the abiove- mwmmrmm matrgr and o withdrasw or compromiss the
said matter or subimit ¥ arbitation any differences or dispute that shall arise
g orin any mﬂnﬁser relating to the said matter and o receive moncy and
qrant recapts therefore and o de all:other acts and things which may be
APCeRsaAry i l"vF dong for the progress and mﬁ course of the prosecution of the
sl 1,\;[,«1:

1 To dralt and sign files at necessary pleadings, applications, objections,

affwlavits or other documents as shall be deemed necessary and
advisable for the prosecution of the sald marier at afl its stages.

20 T erpioy any other Legal Prattitioner, suthonizing bam to exercise e

poWer as confe reed on the undersigned Advocate, vihergver he may

ﬁlr'”k HE L "J(“ S0

AND | hereby agree *a?rj ratify whatever the Advocatr or s substitute shall do
wy e abowe MEter, r‘aiqc: herelsy agree not to hold the Advocate or hig
subsstitete resporsible far the result of the sald matter in mm@qmmnrsé af s
ahsence from e Courliwhen e said matter s cailed upfor heating, | {urthar
hereby agree mat in the event for the whole or any part of the fee © be pEid (o
e Advocaie rerm@ning ump«am, ne skiall e entiled 10 withdraw from the abiove
decvad Dy mie o0 '

CUEN Tind

~—— b/ éz/ay/a Ttk )
J 0 / ) 3 -7

ACCEPTEDBY. . . = C../l/C:ﬂ:"l'%fID/"'t’l

- Fazai SHAH MOHMAND
A DVOCATE,

Lt mm Flat 378 Kiw’uw Bewar Poshicesnr Cellf Q307 880484 |
R2392141 3¢ -,

grnaf, - Bratshanmohmanad@omal com.

B~




