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23.08.2022

26" Sept 2022

Due to summer vacation, the case is adjourned for the

same on 26.09.2022.-

Petitioner in person present. Mr. Muhammad Adeel Butt,
Adll: AG alongwith Mr. Riaz Hussain Shah, Technologist for

respondents present.

Representative of the respondents assured that they will
submit compliance report on the next date positively. To come

up for implementation report on 05.10.2022 before S.B at

Peshawar. @

(Kalim Arshad Khan)
Chairman
Camp Court D.I.Khan
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Petitioner alongwith his counsel present. Dr. Fakhar
Zaman, DMS alongwith Mr. Farhaj Sikandar, District
Attorney for the respondents present.

Representative of the respondents stated at the bar

that implementation of the judgment under execution is in

process and implementation report will be produced on the |

next date. Respondents are directed to posifively produce
the implementation report on 29.06.2022 before the S.B at

Camp Court D.I.Khan. _ﬁ

(Salah-Ud-Din)
Member-(J)
Camp Court D.I.Khan

Counsel for the petitioner present. Mr. Muhammad Adeel

Butt, Addl: AG for respondents present.

Learned AAG assured the Tribunal that compliance of

the judgment of this Tribunal will be submitted on the next date
positively. He requested for some time. Granted. To come up

for implementation report on 23.08.2022 before S.B at camp
court D.I.Khan.

(Kalim Arshad Khan)
Chairman
Camp Court D.I.Khan



&
13.12.2021 Counsel for the petitioner and Mr. Muhamad Adeel Butt,
learned Additional Advocate  General alongwith  Mr.

Mishqatullah, DMS for the respondents present.

Learned AAG seeks short adjournment in order to
contact the DHO concerned to apprise the Tribunal about the
steps taken towards implementation of the judgment under
execution. Request is accorded. Case to come up on
15.12.2021 before S.B at Camp Court, D.I.Khan.

-

Chairman
Camp Court, D.I.Khan

15.12.2021 ' ’CounSe‘I‘ ';"or the petitioner and Mr. Muhammad Adeel
‘ Butt, Addl. AG for the respondents alongwith Dr. Abbas Khan
Sherani, M.S (respondent No. 3) present.

According to copies of correspondence, produced by the
respondent department and placed on file, the process for release
of admissible salaries etc. to the petitioner and other similarly
placed with him is underway in the higher quarter. The

respondents are directed to pursue the case vigorously. Case to

-,r*‘\
~come up for implementation report on 27.01.2024 before S.B at
Camp Court, D.I.Khan.
Cha n
Camp Court, D.I.Khan
27012522 Voot 15 cameotod
eX, ?’f\_a///%m’aj cade.
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FORM OF ORDER SHEET

Court of
Execution Petition No. % 4‘ /2021

S.No. | Date of order | Order or other proceedings with signature of judge or Magistrate
proceedings
1 2 3
1 | 29-03.2021 The Execution Petition submitted by Mr. Mujahid Din
through Mr. Muhammad Wagar Alam Advocate may be entered in
the relevant Register and put up to the Court for ﬁ)x;)er order please.
REGISTRAR 9|
2- This Execution Petition Petition be put up before Touring
S.Bench atD.I. Khan on...8%8.:./4.:2-( - '
CH%
28.10.2021 Counsel for the petitioner present.

Notice of the present execution petition be issued to
the respondents for submission of implementation report
To come up for implementation report on 13.12.2021
before S.B at Camp Court, D.I. Khan.

(ATIQ-UR-REHMAN WAZIR)

MEMBER (E)
CAMP COURT D.I. KHAN

| >0




2 Y BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

EXECUTION PETITION NO.

Mujahid Din

Versus

OF 202P

District Health officer etc

EXECUTION PETITION

INDEX
S(')N Particulars of the Documents Ann:xur Page
1)| Grounds of Execution petition with N /=2
affidavits | —
2)| Copy of service appeal along with |. _ )
judgment dated 22/09/2020 3-//
3)| Copy of application dated _
12/10/2020 & Arrival report /2—/3
4)| wakalatnama -- /4
' Petitioner

Dated: 30/11/2020

f
;
af
s
i

_._—’ET"'-;—— -

Mujahid Din
Through Couns}ez4 [ﬂg[//
M. Waqar Ala %ﬂ’/ﬂ -

Advocate High Court
9%”
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gf:, BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR 4

EXECUTION PETITION NO. 8 q OF 202#

Mujahid Din son of Shams ud Din r/o Qilla Nawab r/o
House No. 1458/82 Mohallah Maidan Tank City. Sweeper DHO

Office Tank.
(Petitioner)

Versus

1. District Health officer (pHO), District Tank.

>. District Accounts Officer Tank.

(Respondents)
EXECUTION PETITION

That the petitioner hereby applies for execution of the Judgment

herein below as follows:

1 Suit No. Service Appeal No. 1491/2018

2 Name of Parties Mujahid Din son of Shams ud Din

r/o Qilla Nawab r/o House No.
1458/82 Mohallah Maidan Tank
City. Sweeper DHO Office Tank.

(PETITIONER)
VERSUS
1. Government of KPK, through secretary
Health Department, KPK Peshawar.
2. Director General Health services, KPK
Peshawar.
3. District Health officer (DHO), District
Tank.
4, District Accounts Officer, District Tank
..................... (RESPONDENTS)
2 Date of Judgment 22/09/2020
3 Whether any Appeal | Nil O%
preferred from
Department
4 Previously execution | No

petition is filled or not
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assistance of the court

if required

02 Relief granted in the | The appeal is accepted, by setting aside the
judgment order dated 26/07/2018 and the service
appellant is reinstated with all back benefits
6 Amount of Costs, if any | Nil

Against whom to be 1. District Health officer (DHO),

District Tank. ’

executed 2. District Accounts Officer Tank.
Mode in which the|By issuing appropriate order against the

respondents to reinstate the services of

petitioner and implement the judgment
dated 22/09/2020 in its true letter and spirit
to execute the judgment in favour of
petitioner and all the back benefits of service
may kindly be given to the petitioner.
Furthermore,
against the post on 23/09/2020, hence, the
petitioner is entitled to be paid his monthly
salaries from 23/09/2020 to till decision of

the instant execution petition.

the petitioner took charge

It is therefore, humbly prayed that the instant petition may kindly be

accepted.

Dated: 30/11/2020

-

Affidavit:

ag/blé
etitioner

Mujahid Din

“was filed earlier.

I, the petitioner, do hereby solemnly affirm and declared on Oath that
all the contents of the petition are true and correct to the best of my
knowledge and belief and no other petition on the same subject matter

W\ b2

Deponent
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PRAYER
On acceptance of this appeal, |mpugned order DATED 26/07/2018

o

1/

— 3

)

Mujahideen son of Shams-Ud-Din r/o Qilla Nawab, House
No. 1458/82 Mohallah Medan Tank City. Ex-Sweeper DHO,
Tank. '

(Aggellant)

VERSUS

Government of KPK through Secretary Health, Peshawar
Director General Health, Peshawar.

District Health Officer, Tank.

District Account Officer, Tank.

(A3 TR SRLVITY
r» neﬂ

/5 12
lﬂ 11-Refs

service with all back benefits.

........... reveesenns (RESPONDENTS )

APPEAL UNDER SECTION 4 OF THE KPK SERVICES
TRIBUNAL ACT, 1974, AGAINST THE IMPUGNED
ORDER DATED 26/07/2018 ISSUED BY

RESPONDENT NO. 3/DHO, TANK, WHEREBY

APPELLANT WAS REMOVED FROM SERVICE AND
AGAINST THE OMISSION ON THE PART OF
RESPONDENT NO. 2 FOR INDECISION OF THE
DEPARTMENTAL APPEAL WHICH IS AGAINST THE
LAW AND IN VIOLATION OF SERVICES LAWS AND
RULES AND THE APPELLANT WAS CONDEMNED
UNHEARD WITH MALAFIDES.

-issued by respondent No. 3 may please be reversed and set-aside

and the respondents be directed to reinstate the appellant in
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¢ ' Note:
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Addresses given above shall suffice the object of
service. All necessary and proper parties have been arrayed
in the panel of respondents.

Respectfully Sheweth;

1.

//

Thaf the Appeliant is a law abide citizen of Pakistan and is enjoying
well reputation in the society and was appointed in the Health
Department as Sweeper on 07/06/2014 against the clear cut
vacant‘ and reserved post for disabled person. Copy of Appointment
Order dated 07/06/2014, Medical Certificate, Disability Certificate,
Arrival joining report, Attendance Register and Application for

release of salary are enclosed herewith.

That after joining the department, the departmental authorities
orally without any legal justification stopped the monthly salaries of
the petitioner/appellant, in this respect, appellant moved an
application to the concerned quarter but in vein lastly, the appellant
filed a writ petition- against the department in the Peshawar High
Court Bench D.I.Khan. Copy of writ petition no. 509-D/2015 along -
with order . dated 13/10/2015 regarding release of salary and

. comments of District Account Officer Tank are enclosed herewith

That, on 30/05/2018, the writ petition of the appellant was very

graciously disposed off with certain directions to the respondent no.

0 3 'regarding to consider the grievance of the

‘petitioner/app'ellant and passed an appropriate order

‘regarding the fate of the appointment of the petitioner
'strictly in accordance with Jaw within & period of 60 days
4 from the issuance of the order of this Court. Copy of order
P 'dated 30/05/2018 is enclosed herewith,. '

“That, on 26/07/2018, the respondent No. 3 by misintérpreting the
* " judgment of the Peshawar High Court Bench D.I.khan issued

impugned order dated 26/07/2018, in which the appointment order
dated 07/06/2014 was withdrawn by showing in the interest of

Public on flimsy grounds. Copy of the impugned order dated
26/07/2018 is annexed herewith,

A

ML PN A
' B

/"
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That, feeling aggrieved from the unjustified order dated
26/07/2018 issued by respondent No. 3, the appellant filed a
departmental appeal to the respondent No. 2 which is still not
decided, hence, the present appeal, inter alia, on the following
grounds: Copy of departmental appeal along with receipt of GPQ,
D.I.Khan are enclosgd herewith.

ND

That the impugned removal order dated 26/07/2018 and the
indecision of appellant’s departmental appeal is illegal, against
services Law and rules, without jurisdiction, in violation of the
precedents of Honourable apex courts of the country and is not

justifiable for any reason whatsoever.

That appellant was appointed against permanent post in Health
Department against disable quota and serving to the entire
satisfaction of his superiors. But act of respondents amounts to
injustice with appellant and removal order is against Law &

service rules.

That reasons mentioned in im'pugned removal order aro
baseless and removal order was issued without adopting any
codal formalities and without g.ving any personal hearing to the
appellant. Hence, the appellant was condemned unheard.

That, it is settled law by the apex court of country in different
decisions that major penalty could not be awarded by adopting

summary procedure, hence, in the present case of appellant the

' . department violated the laws of the country. 2003 SCMR 1110,

2010 SCMR 237, 2009 PLC 987, 2003 SCMR 104, 1997 SCMR
1543,.2008 SCMR 214, 2006 SCMR 60.

The ac’c/refusal/omission on the part of respondents is not
grounded in reason nor does it smack of sensible of sanc

approach which is bad in law and circumstances in the present

case.

That, the removal order of the appellant was issued by

misinterpreting the judgment of the Peshawar High Court Bench
| ATTESTE

)

CALNYNEINEQ
K.h:”."'i 9.1;‘[,?37‘1;“@
Seielie Veitul,

Pt‘-a’n‘u vl
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D.I.khan by the DHO, Tank which amounts of Contempt
Proceeding due to wrong interpretation of the order of superio
Court, hence, the impugned order is liable to be set aside.

g. That, in the impugned orders of the respondents is the reasons
mentioned aré baseless and no inquiry or re-inquiry has never
been conducted in the case of appellant and also no show cause

7 noti,cé was giveﬁ to the appellant by the co'mpetent authority
hence, the impugned order dated 26/07/2018 is the result

connivance, collusion of the respondents which is bad in law.

It is thus most respectfully prayed that on acceptance of
this appeal, this worthy Tribunal may graciously be pleased to set-
aside impugned removal order dated 26/07/2018 and declare such
order as illegal, void and devoid of merits. Consequently, appellant
may pleaSe be reinstated in service with all back benefits.

Any other relief deemed appropriate in circumstances of
thé ca'se_ may also be allowed in favour of appe!lénts as against
respondents with costs,

Dated: 23/11/2018
Ypur thmble appellant

(v
L -
Mujahideen

Through counsel

; o M. Waqgar Alam 2.
D .‘ Advocate High Court

Dera Ismail Khan
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR_
AT CAMP COURT, D.I.KHAN.

Service appeal No. 1491/2018

Date of institution 17.12.2018
Date of decision 22.09.2020

MQEahi.deen S/0 Shams Ud Din R/O Qilla Nawab, House No.1458/82 Mohaliah
" Medan Tank City, Ex-Sweeper DHO Tank. '
' (Appellant)
Versiis
Government of Khyber Pakhtunkhwa through Secretary Health Peshawar and
four others. '

(Respondents)

Present
Mr. Waqar Alam,
Advocate For appellant.
Mr. Usman Ghani,

District Attorney . For respondents,

| - | ATTES TED
S
MRS. ROZINA REHMAN MEMBER (J)

MR. ATIQ-UR-REHMAN WAZIR .. MEMBER (E) -

o JUDGMENT
ROZINA REHMAN, MEMBER :  The appellant Mujahideen impugns the

order dated 26.07.2018 issued by District Health Officer Tank whereby

/7 A) . appe,!lént was removed from service.
Gl o

9317/‘22_ N

Brief facts of the case are that the appellant was appointed in the
Hea'i‘th'Department as Sweeper on 07.06.2014 against the reserved post for
disabied‘ person. After joining the department, his monthly salary was
stopped. He, therefére, moved an applicztion to the concerned quartér but in
vain. He filed writ petition in the Hon'ble Peshawar High Court and vide ordar

dated 30.05.2018, directions were issuec to the respondents to consider the
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grievance of the appellant, who issued the impugned order dated 26.07.2018.
He then filed departmental appeal which was not attended to hence the

{
present service appeal.

3. It was submitted by the learned counsel for appellant that the
app‘ella-nt being _“f'ully eligible applied for the ‘post of Sweeper and he was
accérdl/r/lgly eelecg:ted against the reserved post for disabled person. Order of
appointment was accordingly passed by competent authority and the
appellant being eligible for the post performed his duties honestly but he was
shocked when his services were terminated vide impugned order dated
26.07.2018. Learned counsel further contends that the appellant could not
be 'peléwalized for a wrong aet committed by the department. Opportunity of
personal hearing was not provided to him and he was condemned unheard.
He submitted that it is a clear manifestation of incompetence and slackness
on the part of respondents‘having failed to adhere to the cflterla prescribed
}for the recruitment " in the rules. Reliance was placed on 2011 PLC (C.S) 331

and judgment of this Tribunal passed in Appeal No.874/2016.

4, - Conversely, learned District Attorney submitted that sanctioned post
was not available and that the appellant was not physically fit and was

()
é}lzappointed by not fulfilling the codal formalities by the competent authority.

He argued that on the reqUest of the appellant, his wife was appointed as
Dai, therefbre, the appellant left his legal right of appointment in Health
Department and lastly it was contended that the appointment of appellant .

i was made against the rules and in excess of sanctioned post. Reliance was

AN . '

{fp-\'\;‘alaced on judgment of this Tribunal passed in Appeal No.943/2012.
SR

o
o

5. As per record, the present appellant was appointed against the vacant

oy
TS
R &

'.-‘.',"-f"',‘""‘«;qpost (disabled quota) as sweeper in BP5-01 vide order dated 07.06.2014.

Y . .
S 2y -
‘- ’
S '
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After medical examination by Medical Superintendent of DHQ Hospital Tank,

report was submitted. He also annexed his disability certificate where-after
arrival report was submitted on 16.06.2J14. All these facts are not disputed.

As per record, he performed his duties and in this regard copy from

~attendance register was produced not only in the Hon'ble Peshawar High

Court but also placed on file of the mail1 service appeal. He then submitted
an "application vbefore the competent authority for the releaée of his salary
but in vain. He, therefore, filed writ petition in Peshawar High Court and it
was .on 13.10.2015 when an order was passed by the Hon’ble Peshawar High
court that: -

“Notice has already given to respondents, however, none is present on thair

',behalf S0 the petitioner shall be paid his monthly salary.”

6. | Parawise comments were filed in Peshawar High Court and it was cn

30.05._2018 when writ petition was disposed of in the following terms:
| "In any case, there_ may be mutual understanding between
the parties regarding issuance of appointment order of the
wife of petitioner, however, no order regarding the fate of the
-appointment of the petitioner has so far been issued.
Accordingly, we djrect the respondent No.3 to consider the
grievénCe of the petitioner and pass an appropriate order
i /regardinq’ the fate of the appointment of the petitioner strictly

in accordance with law within. a period of 60 days from the

STED:ssuance of order of this Court. This writ petition is disposed of

appointment order of appellant i.e. 07.05.2014 till the order by the Hon'ble

| Peshawar High Court dated 30.05.2018 nothing was paid to appellant in



w“i

shape of salary. There is no order of termination or removal from service in

| respect of appellant on record and therefore, the respondent No.3 was

'dir'ectéq by the Hob'ble Peshawar High Court to consider the grievance of the
appellant and pass an appropriate order’ regarding the fate of his
appointment. There is nothing on file which could show that petitioner’s Wifa.
was appointed by mutual understanding in between the appellant and
respondent department. Nothing was produced in this regard in shape of any
application on behalf of appellant or his wife that his wife may be appointed
in lieu of his service and lastly it was on 26.07.2018 when the impugned
order was passed whereby office order bearing No.1409-11/Dated
07.06.2014 (appointment order of appeliant) was withdrawn in the interest

of publi¢ on thel,f':‘ollowing grounds:

1. Not maintained fulfilling codal formalities by Ex-DHO Tank.

2. Not suitable candidate for the pot of Sweeper as per Governmep-tf.ules‘T AP

3. Not physically fit. , _
4. Non availability of post of Sweeper. € ER

Rbyber P ntums e
Bervice Trivunel,

Peshawar
8. It has been héld by the superior courts in varlous judgments that in
case illegal appointments are made then action should be taken against the
author:ty who made these appointments instead of penalizing the employees.
%2 the present case, as per record, he was appomted against the disabled
quota. Proper disability certificate was produced before the authority and|

‘post was available, therefore, he was appointed as Sweeper against disabled

quota. The fulfillment of code "orme" «es Is the responsibility of authority.,
Nothing was broug'ht on reco.  tha! vife of appellant was appointed as Dai

by. mutual agreement with the appelicat.

t . D



9.  Asasequel to above, appeal is accepted by setting aside the impugned
order dated 26.07.2018 and the appellant is reinstated in service with all
“back benefits.-Parties arelleft to bear their own costs. File be consigned to

the record room.

ANNOUNCED.
22.09.2020
'\
_ )
(Attig-ur-Rehman Wazir) ehman)
Member (E) embex (J)

Camp Court, D.I.Khan. Camp Court\D.I.Khan.
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-~ ARRIVAL/CHARGE REPORT

‘, In comphance W|th the court order dated 22/09/2020 passed by

the Honourable KPK Serwce Tribunal in. Servnce Appeal No

1491/2018 the undersigned hereby submlt the arrival report for

duty as Sweeper in the office of District Health Office Tank.

Dated 23/09/2020

Mujahid Din
Son of Shams ud Din
Sweeper DHO Tank

A2
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License # B.C (KPK) 1049-44
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Father's Name:  MUHAMMAL KHURSHID ALAR

NW.EP. ’ ' Acaresar USTRANA SOUTH KEAR GCT
_ , DAKHAN
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