13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B. %
(Kalim Arshad Khan)
Chairman
23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

~- hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General 'seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on

13.10.2022 before S.B.
#

(Mian Muhammad)
Member (E)
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FORM OF ORDER SHEET

Court of
Case Nn.;_m e e e i /2022
hate of order Order or other procecdings with sipnature of judpe
procecdinps
, 3 - - -
The appeal prosented today by Mr, Mir Zaman Sali Advocate ma
10/05/2022 ¢ appedl pres y by ,. y
be entered in the Institution Repister and put up to the Warthy Chairman for
proper order please.
>
REGISTRAR
2. § 227 This case is entrusted to Single Bench at Peshawar for preliminary
| hearing to be put there on '25 -~ 5- ) ) Notices be issued to appellant
and his counsel for the date fixed.
CHAIRMAN
25.05.2022 Learned counsel for the appellant present and

requested for adjournment to further prepareisthe brief.
Adjourned. To come up for preliminary hearing on
10.06.2022 before S.B.

*

(Mian Muhammad)
Member (E)
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.| Whether the enactment under which the appeal is filed ment1or1ed"

‘Whether the enactment under which the appcal is ﬁled 1§ correct?
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Whether affidavit is duly attested by competent oath comm1ssmne1 7
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‘Whether certificate regarding filing any ear11e1 appeal on the
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Whether annexures are 1eg1b1e‘7
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Whether annexures are attested?
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Whether copies of annexures are readable/clear?
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| Whether copy of appeal is delivered to A.G/D.A.G?.

14.

Whether Power of Attorney of the Counseli engaged is atteored and
signed by petitioner/appellant/respondents?

15.

Whether numbers of referred cases given are correci? -

16.

Whether appeal contains cuttings/overwriting? - L

17,

Whether list of books has been provided at the end of the appeal'7

18.

- Whether case relate to this Court?

19.

Whether requisite number of spare coples attached?

20.

Whether complete spare copy is filed in separate file cover?

1
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Whether addresses of parties given are <:omplete‘7 ‘

22.

Whether inidex filed?

Whether index is correct?

24.
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Whether Security and Process Fee depos1ted'7 on

“Whether in.view of Khyber Pakhtunkhiwa Servicé Tribunal Rules 1974

Rule 11, notice along with copy of appeal and annexures has been sent
to respondents? on

'| Whether copies of comments/reply/reJomder subm1tted'7 on
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
Khyihor 2 alahtukhwvn

sy e Teiunal
APPEALNO._Z [/ 12022 é7 ;

iy N

Mr. Tayyeb Shah, J.0.M (BPS-17),

Govt:

1-

2-
3-

4-
5-

: . : [2022—
School for deaf Children, Timergara, Dir Lower. Dated =
APPELLANT

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

The Accountant General, Khyber Pakhtunkhwa, Peshawar.

The Director of Social Welfare, Special Education & Women Empowerment

Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT _OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL _OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

%ledﬁﬁﬂ’d ad

Re(’x‘nstra

/p/J/‘ >

That on acceptance of this appeal the respondents may Kindly be
directed to grant/allow professional allowance to the appellant in light
f the judgment of Apex Court and Notification dated 25.11.2019 from
the date of devolution under the 18" Constitutional Amendment to the
rovincial Government i.e. w.e.f January, 2012. Any other remedy
which this august Tribunal deems fit that may also be awarded in favor
of the appellant.

R/SHEWETH:

ON FACTS:

]1-

That the appellant is serving in the respondent Department as J.O.M
(BPS-17) quite efficiently and up to the entire satisfaction of his
superiors. '

That the Institutions of Special Education were working under the control
of Federal Government and afler the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
ANNEXUIC e eeeerersesescssasssssssasssasasssssssessssssssssosssssosssssnnasaas .ees A

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of emiployees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as anNNEXUIE...oveeiereerreiinriinreeiinncnnnn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEXUIE...cuvuvreurenrnenreeenenenenrnenenneeseerssassasenn E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure...c.ccoeeeeesneeneeneenns F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as anNeXUre....oeeeveereranereensreiececneen G & H.

8-  That the Finance Department also issued Notification dated 25.11.2019
in light of the judgiment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No0.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNEXUIE.veerivrrrreeeseeresnercasansssonasecnnnns I.

9-  That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from

~ the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ANIIEXUTC e veeennssessssersessscssssossssssssasssssnnsssosanssssannsasssnssosesss J.

10- That appellant feeling aggrieved and having no other remedy but to file
the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing theAHealth.Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record. '

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



‘..g\
)

G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT

T B SHAH

THROUGH: ‘
MIR ZA SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

pido

/

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
APPEAL NO. 12022
TAYYEB SHAH VS SPECIAL EDUCATION DEPTT:
AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

Advocate
High Court, Peshawar
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of rt..pundcul Mo.] in swithdrawing e suid wllowangs’
and recovery thereof from the salarics of appellants, s
. malafide, illegal,. violative of principles: of locd '
pocnitentiae, . unfair, un)usl unrcasonable, arbur'\r)
fanciful and capricious and that are entitled . to receive
the: same, from - the d'm. it hiw. been. wuhdr'\wn and|

-

sloppcd lrom p.\ymcnl o |

. . . ’ ' 1
3. The lc.xm(.d uouns«.l I'or llu, dppclldnlc,alguud th.\ the
appcllanls being Federal govemmuu S\.rvanls under  Article - 2407 of

" ‘Constitution of the. Isl.xmxc Republic of Pakistan, 1973 and covexe(l mdcx

Scction 2 (b) of wal Scrvants Act, 1973 were cntitled to all pn'

" allowanccs prs,s\.nb&,d b)' Federal Government for its uup\oycu‘.‘l'

| SR
slatcd that fiancial dircelive contained in- ans\ry of I'umnc[t. O.M.

© No. 2(13)R-2/”011 dated 06.02.2012 was’ unambxguous and ! c,_lcafrljk

x

stipulated :\dnmsnhlluy ol Health ‘Allowanee, 1o .\l\ health- pu\mn \cl5l in

cmploymicat ol Federal Gu\'umm.nl in BPS Scheme but d.,.xlmcllh-.:-s',_:uid‘:. :

n(i\il’lc:\ﬁmi ul the Finanee Division, the .\ppdl.\nls were dqm\u.,cl of the
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~and cold in the same hrm(h

\'md ab

a2 person who held a post m

“in the. health scctor and mcludcd

" same on |4, 03 2013 on.the grouv

~of cducation, training . and reh

. submitied hy respondent No.2 1y

563 m_.ﬂ.iunc.\:/zom,‘gu.-. wiui M.bs,

s1nd bcnchlc ln wppo'l of his \usxon

’ appcllams !‘t.rCl'l "d 9 the jug lements of' IF§
15.05.201% and- 14,12, 2010

:)7’(R)C.'>/"01 3, l l /()

tln. lx..xrm.d c.ounsx_l for e
ST d:ucd 05.10.2015, 11 01. "016
p.u\.\cd in /\ppv.,al'i \fo ""4(R)Cb/”0l') S67 tn
gt 1Sy TISY o '12-51(1\)(.5.'°ox~» & 381
and pr'\\ ed. for the same relicf? Tl lcnrrné;l
whuncnlly -argucd lh.l. the .t.spomlcn( l‘mancc. Dl\'mon AV

{4
counse!
s blowing hot

as.on e one h.xnd it had
llu. .xp,;\.l-\.m:'. in para G ur th

e AWy U).l‘ Iy
Islamahay Migh Cour, 15

“the same. claim v

.xdxxxx_uud the clnim of

Chls Vled i ahe H\:.: ble
amabad wlulc on the ather h

ide: order (; m.d 2! 03,
oncc v ranted and Aacte

and, they (lu.llqul
”Olb lh. conu,ndc(l llmr thc bcncﬁl

dupon hag cu..uc(l i \'L.\lul rig

sht which could not be -
wnhdn\\n nmlnu,mll\'

i violation of puncxplc of natura dustice, The

at unpugnu;l nrdc.u weke

no \.muxlv of law oy
.unnnul«.d tu pumsluno.m %
mmull.ndnplm;* llu. due
(;uvumm.ul Serv;

leamed counu.l for: llu .nmn.ll.ml lastly argucd (h

mmo coram- Nomsjucice and lnvin[v

\\nlulrn\\.ll / \mpp.ugc ol salipy hich could nbt
be .;w:xrdcd w

process of Law. pmvulul umlcr (l".

ants (13 Hu. uney uml 11 .uplnu.) l\ulw..s 1973 i
4. " The nppc'xls were lcxmul by the rccponduu

|
5. It was stat (l
.xh:u the said nllowmuc Wis ot

admissible (o the :\ppcllnn(s as they did n
fall pndrr the deatinition of hmhh P

sonne! beecause hmith personiel meunt. .

amzalwu dchvcrmg scrwc;J
in SLthlllL-l [tw

an\' ins txlutc or org

as -furll.cr subnmtcd tha

the Hcalth Allowance vas '1llowcd provx..uonnllv

AGPR on the basis of CADRD" Division's
subscqucntly that wasxon sent

its concurrence for

to the appellants by'lhd
letter dated 06.08: 2012 bul;

a rcfcrcncc to the Finance Dlvmon lo scck

admmsnbllll) of I-{mllh /\llowancc which u.gx clted the

d that thc.y were involved .jn

the process
:\lnll(.mnn of disabicd- childx‘-cn and persony

witly (h\.lblluu,s and; lu.m.u could ot be declared iy health pe r:onncl to

he CADD on 13.03. 2013 in jts-
commumc.mon to AGPR Lomcu.d sanulon ol' the He

DGSE cmployccs \\uhnut cone

bc'.omc uunl«.d for the said .llluwuncc 1

alth- /\Ho\v.mcv.. (o

urrcnce of the Finance Dmsn.ngamc» the

AGPR  made provmonal oaymeni’ to the appceilants, which was

.\‘ubscqucnl‘l)’ '(liscominucd .llu.r \cnlu..umn ol entitlement i ordur io

prevent the misuse of th1< 1'lo“nn\.c by ‘Non-entitled pcxsonnLl It was -

ut heaith .lllm\':mcc: was gmnlcd“wi(h the
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e :sct(.lu.t:b. F.G. Polvulunc and N.uloxml lnstllu(c of

: uu'ru.d oug. by a. nuun-vrot‘cssxon

e LY Sy

.lpprn\'.ll ol the Iy umc Ministcr, lhh)ugl(

lhr(.; lt.du'dl Gu\'cmmcm Ilosplld!s i.e. Pakistan Instiie of Medicu

Rch.\bxlxmuou Mcdxcinc.:

.ol Special E(lut..uum & Social Wcl(‘.uc
uluu.llmual bud) dcuu witly

n,lmbxlxuuon ot‘ dis dblv..d chxldrcn and pcmon\ with dmab:huu. wluch w.x.s

l'lu. Ducctoruc (xuu,ral

bcing an-

al’ lc.un mcludmg lcachcrs pxol‘cssmnnh

dOLlOI.\ ddmlm'.u.um:., minister il .md Supportive./ .uu.lll.uy sttt did nu(

falr within lhc ambit of healtly orgamza

tion and could nat be dcclarcd as-
*health - pu‘sonnc!' W gel the said

.xlluw.mu.. The IL'\P()H(ILH( Nu.3 ..
AGPR in its parawaL comments sub;

nitled that the xdcnucal C‘ISCS Litled Dx
Farkh F. Lodhx ctc vs Sccrcla

ry Fmaucc were still pcndm;_,, beflore lhc

.111()\v.xnc&. x.qu il to onc lmsu. o
was granted 1o the hc.mh m.mnnm.l in
Govunmcnl. in-1es St..hc.nu.. W

ny ol’xuxmmg s.xl.u’y
the unpluynunl ol' Uederal
ith L“LLl hmn 0101 2012. It was mmlc,

Tn reply tg.a Query” riised by AGPR vide
letter  No, TM/18. 64’C!>IIPIHP5/20H l2/186

_____ chulauons ng of the’ I‘ mance Divj
172 dalcd 27 03.2012 rumished dLI' initi

that *health | personnel’ meant o persons w

admxssxhlc 10 non-ch'nml cadres, -

smn VldL u. O Nol 2(13)1{-2/2012-

organization delivering scrvices in- llu. lu..xllh buclor and included ip -

Schedule-l, but did nol include | pcrson who Was on deputation to the

Federal Govcmmcm from any Provmcc or othcr éuthonty aud who was. on

contract, or on work charged bnsxs or who was paid from contmgcncxcs

-The appcllants arc ncx(hcr dcpumuomsts (rom nny Provmcc or other

. authority nor have .been cngagcd on contract .or on work' chargl,,d _basis,

- They are also’ not being paid. from conun;_,t.ncws. On lhc. conu.uy, they are

civil servants under .su.lwn 2(h) of the Civil bcx\'.mls /\cl 1)73 and e

dchvcnng scrvnccs o lhc dxsablcd children /7 persons. “The bcncﬁcmr:cs /

appcllants compnscd of Academic and’ Administrative Cadres, Accoxdmg

to the dcﬁmuan fummhcd bv the Fmancc Dnv:snon vide their u.o. dated -

27. 03 2012 lhc appcll.xnls arc entitled o health allowance, Iy puras-6 & 7 -

undcr Facts of parawisc comments filed bclorc the Hon blc Islanmbad I_-Xigh
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ho held a post in, any institute or a
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. ch. with M, l'\
Court. Islnm.:bnd on hch.ﬂl ol'

No -1007.'2014 it w

.Sc.c..n.(ary Fi umm.c stusmn in Wul P

s calc~urxc1ll) ndmxllul lh
C:\DD ag:un submitted NIS / 3Oy cont

o " as. HPA * ('or DGSE for ﬁuanu.xl yu.u 2014- 15 hnwwu' DEA refused (o

;xxdoru the. _NIS‘_I.BOs ang l‘oxufull)' duluc(ul A amount of Rs.92.542

millibn"of HPA lcavm" Rs7458 nulhon for- the, pcutxom.m
:\ppcllanl,) i.c. 24 cmplov

Lllllm\
al in /\pnl 2014 Minig slry of

aining a provulon ol Rs, IOO million

(now 7
¢es who bclon;,cd to mc.dlcal profession and came -

cnullcmcnl of FKPA,

. under the criteria  of
s - understanding, .D.O. Jleiter.

as per DFA (CADD) : '
dated 09.05. 2014  wag “issucd -by- FA’s ]
Organization 10 AGPR for sl0ppagc of HPA to non-catitled cmployccs and |
Tt ‘was duty of AGPR 10 take action ‘on (he said -
cnmlcmcnl It was prayed th
CADD & DGSE, therelore, the Fin

‘oft rcspondcnls. Now the Fin

‘.4 B .‘
ESET

letter and decide
at the petition was an .|dmxn|s(r.luw. issuc with
ance Dwmon be (.\L.lll(lt.d fmm the list |
anee wa\mn h

as camce up “with cllﬂcrc.nl ‘
stand, 16 s ot .nlluwul {u

.\ppu)h.m. and upmh.m. No lu;_,lc.\! u,ply has . ) :éw

been submuu.d by the r«.s,)onduns for du,prxvm;, the appellants of their, . 3";'
lcgmmau. rights. A large namber of uuployucs ol the I cdu.xl (Jovunmc.nl N §?
similarly placed, arc gcllm;, the said .ulv;\n(nfc Why, lhcn. the appellants ; , | ' 1}}‘*'
be deprived, is not clear from what has been e itten in the comments. before * o é
the Hon'blc Islamabad High' Coupt, l:.ldnubad and the Federal Scrv:cc :, f'.
~ Tribunal, “This scems to be dlscrunumlory trcalmcm offending Article 4 & : *
25 of the Consmuuon of Islamic chubhc ofl’akxstan 1973. I-urtlu.r, the 1', ' s

: appdlnms ‘have been direcied bv |

respondent No. i to rctund the paid
luch is against the pxmcxplc of locu
Hon'ble’ Suprcmc Court of Pnkxsl

!

|

|
amount w 5 pocxmcnlmc because the - . i
an’ has consxslcnlly held that the bcm.ﬁl , o ‘
once granted and acted upon crcntcd a vested right which could not be :
ation of natural justice, Il is an cst'xbhshcd P IR P
laiv that bcncl‘ls reccived by a civil wcrv:m( cva.n undu t.rmncoua order | . :
' .lu(houly \Vllhoul .my {;

(Q
wuhdrawn umlnlcrallv. in \'xol

passcd by the. compclcnl

.mll on the pml ol civil’
- servant could

not ‘be recovercd cven if

the benelicial order was |
sulm.qucmly withdrawn ar xu.uﬁc.cf We

care I'm tilicd o take this view in o
“the h"hl of111CJudozx1cnl of Hon

ble 'Suprcmc Court of Paxxsmn eportedin .\
PLD 1992 sC :07. Henee. 1o this extent, lhc xmpugncd orders are not - \.“'_:.‘(' R T
legally sustainable and liabje to.be sct J&ld(. . o . I } v
1 ot i
7. , Wc would hkc. 0 make an cmphas,son the judgments of the'

l'nbunal in Appcals No. ”24(R)CS/"01: and 381 1o 405(R)CS/2016 dated -
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05.10.2013 and 14.12.2010 whercin, the conrdversy relating o Mealth-
Allowance has ulruud); been resolved. When confronted with the said lact,
the respondems have [ailed 10 deny the tact. As such, the action ol the

respondents appears 1o be inconsistent in the light of the alurcmentioned

judgments on account ol Asiicle 23 of the Constitution which guarantees - _ o
cequal .rigms and equal protection of law for cvery citizen. To ensure : ' T
unifo;'mity,-rulc of consisicncy must be applicd while considering the case
o l'ln;‘ appetlntn, Nioee the TR Apen Conrt vide s jmlr.u.'u:nl_lu the
casc reported as 1996 SCMR 1185 has alrcady hcl.(.l that “rile ol good
go(rcnmucc demandy thui the benefits ul’ the said decision be o.xu.nd«.;} lo -
other civil servants also, wha m.ly not be partics to the hubmmn. mslc.xd ofl ‘
compelling them 10 approach the 'lubpn.xl or any otnur legal forum. Hcpco. ll )
the claim of the appellants i is rcq.mcd to bc dccxdcd on the same :malogy / : [
principlc as framed in the cascs of Dr F arrukh Fiaz Lodhi and othcers by the' !

l

Tnbunal vide its Judgmcm dated 05 l() 2015, ll 01 2016 and 14, 12 201p

, “
A &
S. Forcgomg in view and 1ollowmg thc rulc of consxstcncy, thc i X
uupu;,nul orders dated 21.03.2016 .uul 25.03.2016 are sct .mdc )yuh i ‘ '
dircetion lo the respondents lo t.ouumu. the KHealth Allowancc aln.ndy ; \

i
primted to the appetlants sinee 2012, and (o refund all deduction made in :

complianee with the impogndd arders within a periad ol vne month from

T

the date the \np\ ul this Jmlrnwnl is reveivad intheir oflice, Since the muin

“uppeals h.nvc been accepted, whm. lretitions wre ¢ also accepled.

v, ‘ Judgient 1o .qlpl\' all llu: titfed .lpm_.\ls wutdis mul.mch\ : ol ' : ' '
10 There shall bc no order as to cosls. p ! ,\ )
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05.10.2015 and 14.12. 2016 wherein the controversy relatlng to Health
Allowance has already been resolved. When confronted with the said fact,
the respondents have failed to deny the fact. As such, the action’of the
respondents appears to be inconsistent in the light of the aforementloned

judgments on account of Article 25 of the Const1tut1on which guarantees.

equal rights and equal protectlon of law for every citizen. To |ensure
uniformity, rule of consistency must be applied while con51de1 ing the case of
the appellants. Since the Hon’ble Apex Court vide its judgment in the case
reported as 1996 SCMR 1185 has already held that “rule. of good

governance demands that' the benefits of the said decision be extertded to -
other civil servants also, who may not be parties to the litigation, ins ead of .

compelling them to approlach the tribunal of any other legal forum. Hence,

the claim of the appellants s requlred to be decided on the| same -

ahalogy/principle as framed in the cases of Dr. Farrukh Faiz Lodhi and
others by the Trlbunal V1de 1ts Judgment dated 05.10. 2015 11. Ol 2016 and
14.12.2016. i "

8.  Forgoing in view and folldwmg the rule of cons1stency, the 1mpugned orders" |

dated 21.03.2016 and 25 03.2016 are set a31de with dlrectlon to the
respondents to contmue\the Health Allowance already granted to the

appellants since 2012, and to refund all deductlon made in comphanc e with
the impugned orders w1th1ln a period of one month. from the date of dopy of

this judgment is received in their office, Smce the main. appeal have be
accepted Misc. Petition are also accepted a

9. Judgrhent' to apply‘all the tfitl-ed mutatis mutandis.
10.  There shall be no order as o costs. -
11. . Parties shall be informed accordingly.

ISLAMABAD | . .
18.072017 - | | BN




~5 Muhammad Att1que ur Rehman ' i : C
etc. ~ (in C.A.811/2016) |

...Respondents(s) o , | P

For the Appellant(s) ~ Mr. Sajid Ilyas Bhatti, DAG . o
(in all cases) . - Syed Rifagat Hussain Shah, AOR O
: . Ms. Saadia Kanwal, S.O Fin. '
Mr. Abid Hussain Channa, S.O Fin.
Mr. Sajid Javed, Asstt. Legal Fin.’
Mr. Abdul Ra27aq, AAO MEG
Rawalpindi

by For the Respondent(s) In-person

For the Respondént(s) Mr. Muhamimad Ilyas Lodhi, ASC . L |
{in C.A.216/16) : - Malik Itaat Hussain Awan, ASC o i

Amicus Curiae: . -Mr. Muhammad Makhdoom Ah ‘ , ’
' - Khan, Sr. ASC ' ‘ p

Mr. Sikandar Bashir Mohmand, ASC : . o

o

" Date of Hearing =~ 17.01.2018.

JUDGMENT o o N

UMAR ATA BANDIAL; J.— By leave of this Court = ;

granted on 23.02.2016, 01.4.2016 and 12.12,2017 in the S B

several connected appeals before us, the appellént Fe;deréd

Government challenges the judgments delivered on common ‘ '

questions of fact and law by the 1éérned Federal Service Tribunal

on 05.10.2015, 11.01.2016.and 18.07.2017. The judgmehts

=g

impugned in the conhected appeals declare the respondent

N e T AR TR W e S UR

employees of different . institutions functioning under the ' §-
Directorate General of Special Education (“DGSE”) to be entitled-. .
to payment of Héalth Allowance granted by the- Federai - ; ‘:

Government vide 1tu Ofﬁce Memoranda dated 04.02.2012 and

06.2.2012. These Memoranda are issued by ’rhe Fmance D1v1s10n

(Regulatmns Wing) Government of Paklstanv Jpursuant to

S TR

/ ‘ : approval gfénted by the Prime Minister under the Rules of
/!

B : Businéss, 1973. 1t would be" useful to reproduceﬁ the two

i
i
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0
0
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memoranda containing the terms and conditions for the grant of

2 Health Allowance to cligible persons:

*Government of Palistan
Finance Division
(Regulations Wing) ’
F.No.2(13)R-2/2011 . ' Islamabad, the 04th-Feb,2012

OFFICE MEMORANDUM

‘Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO
' ONE BASIC PAY AT THE INITIAL.OF THE'
SCALE TO THE HEALTH PERSONNEL IN BPS
SCHEME, , '

The undersigned is directed to say that the
Ordinance No.VI of 2011 that sanctioned the Career Structure for
Health Personnel Scheme "(CSHP} has lapsed on 26.12.2011.
Accordingly, CSHP is no longer in the field and all health personnel -, .
have 'consequently reverted to the BPS scheme. In order to s
compensate health personnel for the loss of benefits sought under ‘
CSHP while preserving their status as Civil Servants, it has been
decided by the Federal Government to grant adhoc allowance equal
to one-basic pay at the initial of the scale to the health personnel -
in the employment of Federal Government, in BPS schéme, with
.effect from 1st January, 2012. This will be in addition to their
existing pay/allowances in BPS Scheme. '

oy
B
i,

2. - This Division's OM No.2(13JR-2/2011-698 dated 17th
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011. ,
‘ ‘ Sd/--

(M. Munir Sadiq) ,
Deputy Secretary (R-1)”

dedede

“Government of Pakistan
Finance Division
(Regulations Wing)
F.No.2(13)R-2/2011-777 Islémabad, the 06 February,2012

OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE FQUAL TO ONE
- BASIC PAY OF. RUNNING SALARY.TO THE HEALTH
PERSONNEL IN BPS SCHEME, . -

In  continuation of Finance, Division’s oM.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to.grant benefit of.one basic. pay of runnin
salary as Health Allowance to the . health. personnel in the
employment of Federal Government, in BPS scheme, with effect
from 1st January, 2012. This will-be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to
Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House Officers respectively w.e.f, 1.7.2011 will

continue. .
. 8d/--
(Manzoor Ali Khan)
Sr. Joint Secretary (Regulations)”:
(emphadsis supplied) _
2. Learned Deputy Attorney General has contended

that the :Health Allowance granted by the Fedéral Governiment is

available to health pérsonnel in the emploYment 6f the Fedefal

/
%é/ Government in the BPS scheme at three hOSpital's_e'stablished in
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Islamabad namely, Paklstan Institute of Medmal Sciences

(“PIMS”), Federal Government Polychnlc (“FGP”) and Nat1onal

~ Institution of Rehab1htat10n Medicines (“NIRM”). The empl,oyee.s |

at these hospitals do not have a career structure in place after

the Career Structure for Health Personnel Scheme Ordmance

2011 (“Ordmance”) lapsed on 26 1.2011. The Health Allowance

was accordmgly granted by the’ Federal Government as a form of

compensation. It is clear from the two niemoranda dated
04.2.2012 and 06.2.2012 reproduced above that the Health
Allowance is granted to “health personnel”, However, “the
composition of the category of employees that are eligible for the
benefit has not been prov1ded therein. The respondents Who are

several hundred 1n number are unrepresented by counsel In

'

view of the fact that a large number of employees are affected by
the instant controversy, the Court has sought assrstance from -

Mr. Muhammad Makhdoom Ali Khan Sr. ASC and Mr Sikandar

Bashir Mohmand ASC as amicus curiae in the matter.

Mr. Sikandar Bashir Mohmand, ASC made able submissions

before the Court that highlighted important facts and
documents on record which ' simplified the controversy

appreciably. | A B o -

3. It transpires that an Office Memorandum dated

27.03.2012 by the Finance Division (Regulations Wing) clarifies

that the term “health personnel” used in the-above mentioned

memoranda bears the meaning given to that expression in
Section 2(b) of the Ordinance. This definition refers to the
contents of ScheduleI to the Ordmance Wthh specrfres the

Service provrders who quallfy as health personnel A perusal of

Schedule-I shows that five categories of service providers are
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classified as health personnel, namely: Doctor_s, Allied, Nurses,

Paramedics and Support. The services 4speciﬁe'd under the

categoriés of Paramedics and Support include Teach'ers,

Avdiovisual Operators, T echnieiané, Librarians, etc.

4. The administrative | Ministry = for the health
ns >t1tnt10ns of the Feder’d ‘Government at Islamabad is the
Ministry of Capital Admimstr‘ation -and,Development Division
(“CADD”). It is an admitted - fact ‘that vide- order “dated

13.03. 2013 the: Ministry of CADD granted the Health Allowance

to the employees of the DGSE 'and its alhed special educanon

~centers/ institutions including National Trust for the Disabled

(“NTD”) and the National Council for Rehabilitation of Disabled

Pérsons (“NCRDP”)." The | respondeénts . were thereby

acknowledged &s beneficiaries of the said grant and were paid

the Health Allowance with effoct from 01.1.2012 until’

27.10.2014, when the Finance Division inforfned the Accountant

General -Pakistan'Revenne (“AGPR”) that only health personnel
working in - Federal Government hospitals and clinics were
qualified to receive the Health Allowance. The AGPR

correspondingly instructed the DGSE to stop payrnent of the

said allowance to its employees as no bndget allocation for the .

said emolument had been made in the financial year 2014-15.

5. : The discontinuation of their Health' Allowance was

taken to the Islamabad High Court by some of the respondents

Vlde order dated 17 9.2015 the learned High Court referred the-

dispute to the’ Secretary CADD for passmg a speakihg order

thereon, and till then restrained recovery of past payments of

the Health Allowance from'the.affected employees of DGSE'and

allied centers. The Secretary'CADD heard the .parties and by
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order dated 21.3.2016 rejected the ent1tlement of the

- ‘{; respondents to receive the said allowance The pr1nc1pal ground'
£

of hlS dec1smn is that employees 6f the DGSE were engaged in i
the process of educanon training a_nd rehablhtatwn of disabled = : 4
children and therefore did not fall within the ambit of a health:‘
orgamzatlon The respondents successfully challenged the said

order before the learned Federal Serv1ce Tnbunal Wthh has, ) ' l"

o ‘ - inter alia, by the impugned Judgment dated 18.07.2017 declared . iy 5‘

that the respondents are entitled to the grant of lle'alth

Allowance.

e RRTIE A e e 2t

6. : .Learned Deputy Attorney Gen.eral has conterided
that after the lapse of the Otdinance that had providedv a career e -
structure for the doctors nurses and paremedics WOrking in | ‘
PIMS, FGP and NIRM the Health Allowance was granted by the o Py

A
' . . {

Federal Government as compensatlon to the said hea.lth o

personnel. He was,. however, unable to show any o

contemporaneous direction issued by the Minisn‘y of CADD or o ¢

the Ministry of Finance that restricted the grant of the Health

Allowance to the claimed etnployees of the three hospitals ‘ |
specified by him. As a,lr.eady;noted above; the definition of hea_lth.

personnel provided in the M1n1stry of Finance ~Office o

Memorandum dated 27.3.2012 is W1de in scope and therefo1e

~unhelpful to his plea. . ' | A ' AT ' i

7. ‘We' have examined “the deﬁnmon of “health

2

personnel” adopted by said memorandum dated 27.3.2012 from E

Section 2(b) of the Ordinance which is to the f_ollowing effect: E

i

“b) “health personnel” means a.pers'on who holds a post in any

L e o o e e e e

institute or organization 'delivering services in the health

sector and included in'S,chedule-If but does not include;’

-

o

' i a person who is on deputation” to the Federal
/ ' s ' GoVexjnment from any Province or other authority; A




11) a person who is employed on contract or on work

chargcd bas1s or who is paid from contmgencxes "o

8. It is noted that the:- foregomg def1n1t10n of health

personnel covers persons holdmg posts in any 1nst1tute or

~ organization who are delivering services in the health sector that ‘

are included in Schedule-I to the Ordinance. Learned Deput‘y'

Attorney General was. unable to distinguish the respondents,

who are employees of the DGSE and allied institutions/centers,

NCRDP and NTD, from the paramedic and support staff
positions that qualify as health personnel aeco‘rdihg to

Schedule-1 to the Ordina.nce‘.’It is not denied by the 'eppellant

that education, training'and rehabilitation of. ciisabled.peréons

are services provided in the health sector. These services fall
within the terms of Schedule-I to the Ordinance and therefore

the providers thefeef qualify as health personnel.

9. 4 Accordingly,Anot only do the respondents fall within".
the category of persons who are, -in terms"of Finance Division '
' Memoranda dated 06.2. 2012 and 27.3.2012, ehg1b1e for grant of

the Health Allowance but thelr entitlement’ has in fact been

admitted by both the Ministry of CADD and M1n1stry of Flnance
In this respect the aforementmned letter dated 13.3. 2013 1ssued

by the Ministry of CADD is referred. Also ,the affidavit.of the

Secretary Finance, Government of Pakistan filed in ‘the

" Islamabad High Court pursuant to that Court’s order dated

20.3.2015 passed in Writ Petition No. 4007 of 2014, specifically

records that the proposal approved by the Prime Minister vide -

Summary dated 25.1.2012 did not restrict admissibility of the

Health Allowance to the personnel of the three hospitals

(identified hy thellearned.D.AG)-. For that reason the Finance

——
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Division Memoranda dated 04 2.2012 and 6.2.2012 made the'

4

allowance avallable to all health personnel employed by the

Federal Government in the BPS Scher’ne.

T T e D e ey v e

10. As & result, the said allowance was paid to the

_health personnel of the DGSE and its allied institutions until

27.10.2014 when the Finance Division instructed' the. AGPR tos

confine the grant of the 'al'lowance to employees of Federal

i Government hosp1tals and cl1n1cs This instruction represents - R .

merely a change of opinion which is hot occas1oned by an

amendment in the terms of el1g1b111ty for the I—Iealth Allowance.

Therefore as the Memoranda dated 04.2. 2012, 06 2 2012 and

27.3.2012 issued by the F1nance DlVlSlOI’l Government of

R

Pakistan still hold the ﬁeld in the1r orlgma] termis, theére 1s no

merlt in the obJectlon by the learned DAG to the ent1tle1nent of

the respondents to claim and receive the Health Allowance.

11, : As a secondary an,d»also tenuous argument, le'arned# ' 3 o

R

Deputy Attorney General contended that the Health Allowance is

granted under executlve fiat W1thout any statutory backlng

thcrefore the same can be Wlthdrawn by the Federal Government ' : ’

R Yo
Rpa

at any time. That is clearly a flawed contention. It is adrmtted

o

that grant of the Health Allowance and the terms of e11g1b1l1ty to

receive the same were determined by the competent authonty,

M1nlst_ry of Finance in accordance with Rules of Busine’ss of the

- Federal Government. The original terms of the said lawful grant

| still hold the field. These were ‘ac‘ted upon and payment of the
Health Allowance to the respondents has conferred a vested .

right upon them In such circumstances, the executwe is barredv:

by the rule of locus poemtentlae from unllaterally rescmdmg and

/ retrieving the benefit availed by its reclplents. Reference is made

T
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to Pakistan, through the Seclretarvl, Miniétrv of Finance vs. i
- St Muhem.mad Himavatgllah Farukhi (PLlD 1969 SC 407)va,f1<l
The Engine‘er'—li'ln_-Chief .Brane_h v-s'.'Jalaluddin'(P_LD 19A92 SC : .
207). Therefore without a cha‘ng‘eof the ternls -of eligibility for : '
the Health Allowance ‘even the prospectlve exclusmn of the
. respondents from rece1pt of thie benefit shall constitute arb1trary.' :
and unlawful action.
12. In the ciycumstances, we do not finel any-el‘ror or |
defect in the impugrled judgments of the .leafned Feclerél éerviCe ;
Tribunal dated 05.10.2015‘5. _ 11.l'.2016 and 18.7'.‘2017: ‘
Consequently, these appeals are d1sm1ssed and the entltlementv
of employees of the DGSE allied 1nst1tut1ons/ centers, NCRDP
and NTD to- receive the Health Allowance is 'affirmed. ‘
Van S qib Nisar. 'CJ . | | ;
Sd/ - Umd A ‘”Bandzal J ?
- Sd / - Jaz uI isan, J '_ 2 x
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Ofﬁce of the

- Accountant General
Khyber Pakhtunkhwa Peshawar
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- Dated 19. 04, 2018

No HAD /Allowances/ Corresp /2017-18 / 422
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SED
6

Subject: | COMPLAINCE OF . JUDGMENT DATED 17.1. 2018 PAS
. . IN CIVIL APPEALS NOS 1631-2112/2017,: 216/20][.
806- 811[2016 BY THE SUPREME COURT OF PAKI&Q;A_N_

I ‘am. directed ‘to enclose heréwithv a copy. of A.Q(TM) "
dated  05.04,2018

No.TM(F)/T-4Q/Health  Allowance/2017-18/138
1ance‘,_’

 alongwith Honorable Suprcmc Court Judgment for further compl
“under 1nt1mat10n to AGPR Sub Office Peshawar accordmgly _

. D:\My Document\HAD Sectioq\éomplainf regard.doc




L OFFICE QF.THE
ANT GENERAL PAKISTAN REV ENULS

o ,‘,r S PESHAWAR

.'Sub Office
4 PhNo 091- 9211278 ,FaxNo 091- 9211301
&'m"ﬂ ( )
| No. TM(F)/T -40/Health. “Allow./2017-18/ [ 34 o \Dated 05 042018
To, ' -
\/I‘he Accounts Officer (HAD)
. Office of the Accountant General, _ . e
Khyber Pakhtunkhwa, Peshawar, L l

' 'Subjec':t: COMI’LIANCE QF JUDGM]JNT DATED 17.01 2018 PASSED IN_CIVIL

APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806 811/2016 BY THE ~'
' SUPREME COURT OI‘ PAKISTAN ' : ,

‘ ;Please find - enclosed herewrth ‘the Accountant General Pakistan Re\)enue's',vf' :
Islamabad letter No-TM/ 18- 64/C1rcular/2017 18 Vol—B-III/589 dated 12.03 2018 along-with its’

enclosuresonthe above subJect ‘ I oo o l :

The Supreme Court ‘has made the employees of DerCtOT Creneral Spcmal” h
Educatxon its alhed mstrtutrons/ Centers, NCRDP and NTD cntrtled for Hedlth Allowance|

Hence, the DerCtor General Special Education has been transfcrred to Prov nce under 18"

amendment and become a Provincial subject. It is kmdly requested to take the requisite aetion on'

the above noted subject judgment under mtrmatlon to this ofﬁce for onward sub'n'lission'oﬁ A

compliance report before the.court. ~ .+ 3 /éz
T o Acﬁ |
. ‘ | ' : %ﬁ\GPR Sub Office Peshawar;‘;ﬁ‘ *

Copy forwarded to Accounts Officer (TM)
G-8/4, Islamabad ,

office of the Accountant, Gener al, Pakzstan Revenues S

gt 'D | . ACCOUNTS OFFICER (TV) - -}
SR ST W/ | L . 4GPR Sub Oj}lice Peshawar. -
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PESHAWAR HIGH COURT, PESHAWAR.

~ FORM ‘A’
- |FORM OF ORDER SHEET

12

Date of Order .ORDER OR PROCEEDINGS WITH SIGNATURE OF
1 or Proceedings : JUDGE/JUDGES
1 . 2 1
19.09.2018 W.P No.4301-P/2018 Wlth Interlm Relief, -

Present; |Mr. Muhammad Khursheed Khan, Advocate
o l counsel for the petmoners

- ‘Mr Moeen-ud-Din Hamayun, AAG for the
respondents 5 .

* % %
i

| quarter i.e. respondent No.2 and appnse the Court about the

consequences of the 1mpugned letter dated 03.06. 2018
Today, the - learned counsel for the pet1t1oners ‘produced

another letter dated 14.09. 2018 ‘whereby the Director Social

l

system under object head of health allowance is strll awaited.

The lethargic and disobedient attitude of the concerned ‘officer

| has exposed him liable'to be dealt with under the contempt of

Court laws, however, taking lenient view, the Secretary

A personally appear before the Court and explain hrs posmon

5

DCSpltC direction of this Court dated 11. 09 20 18, |

the Advocate General Office failed' to check the relevant |

| |
Welfare & Specral Educatlon Department desprte repeated
remmders of Accounts Ofﬁcer has farled to provrde the

reqmsrte adm1ss1b1hty of health professronal allowance from'

Fmance Department and release of budget through SAP.

Finance Khyber Pakhtunkhwa Peshawar. is directed to |

xAkiER

E
Peshawar ngh Court

i
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Noof Pages, ]
Capying fee-..
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Date of Prepar:

597 4, '-.

Date of Presentati

To coine up for hearing on 04.10.2018.

4 Intenm Rellef

|

petitioners.

i
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Bute of Delivery of Cops ... . |28 2L

Brcoived By

Lolslay /u

R .
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Notice for the date fixed. In the meanwhﬂc

Professional health allowance shall not be deducted from the

______ D 5(7 | 25 AP

*Ayub* Hon'ble Mr. Rooh-ul-Amin Khan & Hon'ble Mr. Justice Qalandar Ali Khan. .
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SUMMARY FOR l'—"ROV:h\‘.C!f-\L. CABINET

Subject:- DRAWL O F HE ALTH ALLOWANGE. BY THE EMPLOYEES OF
smcmupucm,o,« | o

"r‘f\

, V\P N0.430/2018 NAZEER SHAH \/b COV‘“”N[\"‘- I OfF KHYBER
' PAKHTUNK 4\/\//\ - ~

Before ‘the ~16"™ constitutional amendment the wplovees o.-
| . .

P ' . ' __' . .
Directorate General iof. Sr e"ai Education, is Iamabad \fv:: alleyed .and Un

01.04.2011, after thcl '18“‘ amaene unom they were ben\x;.g under! the \)w mlnly
- Social \/Ve['l”zrr*i Dapartment, Kavhor P "ﬂ\muni bava, Tl Uede devaliiion ad llHn.v«.:
l C . U

01.01.2012 Lh(. petitioner were receiving Health Frofessioral fdowanon vide
! I . * : !

Finance Division n (Regulation Wi n(\), Islamabad Notification (Annexkl),

~—

ml(l‘llcx‘/

(T

y Federal gove: rmment

2. This allowance was stopped by

1

- Ihe petitioners filled a service appeal in Federal Service Tribunal, ulnu...lmcl iangt

on 18.07.2017, the Federal Service Tribunal decided in favour of |ihe pc-,-..lllcm«-.-'r.;

(Annex-ll). ] ~ | N

- \ . i

3, The I—ede;al Governmen then challengcd the leCnglH [ dodlulor of -
‘Hm Federal Sonvtcc rubunal in the Supreme Court of Palw tan but he apex (.;(:>u({."'

- also dec1ded in favour of the pem ners (Annex-lll).

4, ‘ A‘tel shnrmg the seivices from Federal Goverrmenfs to Provincial

Governrent of ‘Khyber Paml nwa, the employees of Speua! ‘"ducatxon werll :
receiving the Sc“d allowa'nce provis ;onaH/ on 13.06, 2010 the Accc]lamam Ofucor -
(PR-04) office of the Accoum nt General, h\'bcr Pakn.ur"kw\/"a ;has written ai
e tter to DepuLy Commntssmne; Feshawar with &g cony to leectm Sdc‘a! Welfafc'-,,- e
and Secretary, f'marce D.cpemn 1t that budgeL for hc Hcalih /5I'IOV‘ ' e _'hasl,ff":'
been allocated but the same has not been uoloaded to the SAP (Jompu erS Sys lern
lll date. Accountant’ Ofﬂcef (PR-C4) further clarified that the Accoml ml Cmn(ndl ‘
Olfice has released the payment {Health Allowanve) to these omm Uyaes or The
rarjuest of Socnal Welfare Depa tment in compliance of the Juddmm-nl of s"ll,.l]'d'l.Jl.]'lE.‘.

‘ , I -
‘Guaurt of Pakistan dated 7 01 2018, (O\’lSlOua”‘/ end subJect to its LN“I][.':)“)““‘)’

A

i
i
l
|
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8,
Wallare
- Khyhar

slowunea in light of C.“.lc)url Recision alonawith tha issoe of ovar-payment and
' . 1 1, , . . :
matlers (Annex-vil)., = - - .
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On: the‘obserxl/auons of i 'wonce Department
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o
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G@*mmqmm OF mwam PAKH

{ CABINET WING )
Na SOC{E&&E}QQ‘U 2019
Datexl Peshawar the 28“‘ Octbber 2019

The Secretary to Govt. of Khybcr Pﬂkhmﬂknw

7akat, Ushr, Social ‘é.?ejf:,irf:Y Special Sducauﬁn %, Women
Department.

DATED 22.10.2019.

SUBJECT: DECISION OF _THE ME};ZI‘ING OF PROVINCIAL CABINET

meeting of vammd}i Cabinet’ held '(m 70 10,2019 under the chm

mns‘mp of
Chwl’ Minister, Khybcr Pakhh:mk}ma for umph.xmmatwn '

| DRAWL OF HEALTH ALL@WANCE BY THE EMPLOYEES OF SPEmAL
\EDUOATION WP NO. 430:2013 mzrs&a SHAH VS GOVERNMENT OF KHYQ’*R:

PAKHTUNKHWA

Demsmn of the Cahinel:

1
l
!
i

The Cabmet approved Heaith Allowance 1o the riavnwed' empl@yéfes: of
Special Education inslitutions at the: ra’te m‘ one: runmng basm pay.

\

{

I | L

\lmpiemantmq Department Zakat Ushr, Socza! Welfare, Spec:’x’ai!ﬁduscaﬁah'.&J
anen Empowermem l

2. i am o requcst ihat an 1mplemantauon repmt of mc c 1bmn::t
decision as rcquned ywnder Rule 25 (2) of the Khyber pakhtunkhwa Government

rules of Business, 1985 may- kindly be ﬁm‘xxshcd on top pmcmy basxs_tlo the -

Cabinet Section, Admumtratmn Depart:mvm

C.opy 1o
1. P.Sto Sf:q:rﬁtm}f Admm‘mram}n Dcpgsft.ment e
2. PAto Additional Secretary {Cabinet) Admxmw:xtmn Depg;;.tm;:_:}t. |
31 PA to Deputy Secmmry (Cabmet) dmmwtmuwn e’*w., engy

SECTION GFFICER (CABINET)

 ESTABLISHMENT SND ADMN: ‘ﬁmmxm*mmm kk ,@

I dlrcct&d m forward her emi.h the following decmcm of the -
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P ANCE DEPART MENT.
c G ARG WA )
. Dated peshawar the 25-11-2019
NOTIEICATION 4 |
By == _ ™5 : X :
@_O.FDL_S‘Q_;}_R-H)SJIZOW. In mnrstnzgnce of the Supreme Court ofi pPakistan civil Appeal ‘i
No.811/2016 titled “Muhammad Atiqx.xe-Ur-Rehman & Others V/s Federal Government of

Pakistan throug
pakhtunkhwa (Provin i
rate of one unning basic
Education Institutions  from
pakhtunkhwa.

h Secretary Capital Administratio

lution to

2. - The above said a\\owaﬁce Wi\\ be admissible
Special Education Institutions of Khyber'PaKhtunkhwa devo
Amendment. oo . : :

. gecretary to Govt

Finance De

Endst: No. & Date Even. S

Copy is sorwarded for '\nf,ormét'\on and necessary action 1o
: : ;

1‘4(:0
5 Principal Secretary
1. Principal gecretary
4. Secretary 10
5. :

khtunkhwa, Peshawar.
ster, Khybe
Khyber pakhtunkhwa.

untant General, Khyber P2
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~ pS to Minister Finance,’

7. PS1O Secretary, Finance D

g. PSto Special Secretary, Finance
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10. Master File. R ,
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./ - - ,
To - 1o
The Chief’ Secretary, - ' . .' b '
Khyber Pakhtunkhwa, Peshawar.
Subjec‘r: DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

ALLOWANCE TO THE APPLICANT W.E.F. THE DATE _OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
" PAKHTUNKHWA i.c. JANUARY, 2012.

Respected Slrj ,

With due respect it is stated lhat I am the employee of Specml Education
" Department and is serving as Superv1sor (BP-17) at the Government Institute for the

Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the
Provincial Government approved Health Allowance at the rate of one running basic pay
to these devolved employees working in the Special Education Institutions from the date
of their devolution to the Provincial Government. That the employ’eeb of- Special
Education Institution under the Federal Government were receiving Health Allowance
which had been stopped/deducted from their salaries against which those employees
preferred service appeals before the Federal Service Tribunal, Islamabad and the same
have been allowed in favor of the employees vide judgments dated 05.10.2015,
11.01.2016 and 18.07.2017 and the employees of Special ‘Education Institutions declared
entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the judgmems of Federal Serv1cc Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attig Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018 and entitled the employees of Spcc1al Education
Institutions for receiving of health allowance. That it is pertinent to mention that the
Government of Khyber Pakhtunkhwa Finance Department issued Notification dated
25.11.2019 in implementation of the judgment passed by the Hon’ ble Sapreme Court of

Pakistan in C.P No. 811/2016 and approved Health Allowance to the employées of.
Special Education Institutions of the Khyber: Pakhtunkhwa from the date of their

devolution to the Province. That in light of the. Judgmem of Supreme Court and
Notification dated 25.11.2019 the appllcant time and .again requested the authority
concerned for the grant of Health Allowance in light of the Principle of Consistency but
ro reply has been received from the quarter, concerned. That the applicant feeling
aggrieved from the inaction of the authority concerned by not allomng/grantmg Health’

Allowance similarly to the other employees of Special Education [nstitutions preferred

the instant Departmental appeal before your good self for the grant of Health Allowance.

It is therefore, most humbly prayed- that on acceptance of this Departmental

appeal the concerned authority may : very kindly be directed to grant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance' Department from the date of devolutlon to the Provmual
Government of Khyber Pakhtunkhwa ' ‘

Dated: 14.01.2022. . Tl ‘\& i &@

Y dlently
W‘Z@/ | |
B¥hah, J.O.M (BP -17),

Govt: School for Deaf Children,
~ Timergar, Dir Lower

~ar



By
VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022

(APPELLANT)

Tayyeb Shah (PLAINTIFF)
(PETITIONER)

VERSUS

‘. (RESPONDENT)

Special Education Department - (DEFENDANT)

I/We_Tayyeb Shah
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated__ / /2022 CA@J’“ |

"~ CLIEN

ACCEPTED
MIR ZAMAN SAFI

ADVOCATE

OFFICE:

Room No.6-E, 5™ Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



