
BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
PESHAWAR,

Service Appeal No. 8491/2020

Date of Institution ... 24.07.2020

... 14.07.2022Date of Decision

Nazir Ullah S/0 Noor Jamal, R/0 Sai Kot, Tehsil Takht-e-Nasrati 
District Karak.

... (Appellant)

VERSUS

Provincial Police Officer/Inspector General of Police Khyber 
Pakhtunkhwa, Peshawar and three others.

(Respondents)

MR. SHAHID QAYUM KHATTAK, 
Advocate For appellant.

MR. NASEER-UD-DIN SHAH, 
Assistant Advocate General For respondents.

MR. SALAH-UD-DIN
MS. ROZINA REHMAN

MEMBER (JUDICIAL) 
MEMBER (JUDICIAL)

JUDGMENT:

SALAH-UD-DIN. MEMBER:- Precisely stated the facts 

giving rise to filing of the instant service appeal are that
disciplinary action was taken against the appellant on the 

allegations of his involvement in case FIR .No.: 134 dated 

08.03.2020 under section 302 PPC registered at Police Station 

Latamber District Karak. On conclusion of the inquiry, the 

appellant was awarded major punishment of dismissal from 

service vide impugned order dated 30.04.2020. The 

departmental appeal of the appellant was also rejected vide 

order dated 25.06.2020. The appellant has now approached
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this Tribunal through instant appeal for redressa! of his 

grievance.

Respondents contested the appeal by way of submitting 

para-wise comments, wherein they refuted the assertions 

raised by the appellant in his appeal.

2.

Learned counsel for the appellant has contended that 

the inquiry officer had not rendered any finding regarding 

guilt of the appellant and had recommended that the inquiry 

proceedings against the appellant may be kept pending till 

final decision of the criminal case but even then, major 

penalty of dismissal from service was wrongly and illegally 

awarded to the appellant; that the inquiry proceedings were 

conducted in clear violation of mandatory provisions of 

Khyber Pakhtunkhwa Police Rules, 1975; that neither any 

final show cause notice was issued to the appellant nor he 

was afforded any opportunity of personal hearing, therefore, 

the impugned orders are not sustainable in the eye of 
^ law; that disciplinary action was taken against the appellant 

on the allegation of his involvement in criminal case, however 

he has been acquitted in the same, therefore, competent 

Authority was not justified in awarding penalty to the 

appellant. Reliance was placed on PLD 2010 Supreme Court 

695 and judgment dated 17.05.2022 passed by this Tribunal 

in Service Appeal No. 1500/2018 titled "Sanaullah Versus 

Provincial Police Officer Khyber Pakhtunkhwa Peshawar and 

three others".

3.

. /

On the other hand, learned Assistant Advocate General 

for the respondents has contended that the appellant was 

directly charged for committing Qatl-e-amd of his father and 

the allegation leveled against the appellant stood proved in a 

regular inquiry; that a regular inquiry was conducted against 

the appellant by complying all legal and codal 

formalities; that criminal as well as departmental proceedings 

are distinct in nature and mere acquittal of the appellant 

would not entitle him for exoneration in the departmental 

proceedings; that the appellant was not acquitted on

4.
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merit, rather he was acquitted on the basis of

compromise, therefore, his acquittal would not make him 

entitled to exoneration in the departmental proceedings; that 

the appellant being a member of a disciplined force was 

charged for the murder of his own father, therefore, he has 

rightly been dismissed from service. Reliance was placed on 

2020 SCMR 1708.

We have heard arguments of learned counsel for the 

parties and have perused the record.

5.

A perusal of the record would show that disciplinary 

action was taken against the appellant on the allegations of 

his involvement in case FIR No. 134 dated 08.03.2020 under 

section 302 PPC registered at Police Station Latamber District 

Karak. While going through the impugned order dated 

30.04.2020 passed by the then District Police Officer Karak, it 

is evident that the inquiry officer had recommended that the 

». Y inquiry proceedings against the appellant may be kept 

pending till the final decision of the criminal case. Nothing has 

been mentioned in the aforementioned order that the inquiry 

officer had given any findings that the appellant was guilty of 

the charge leveled against him but even then the appellant 

was dismissed from service. No final show cause notice was 

issued to the appellant and he was not even provided any 

opportunity of personal hearing, which fact has created 

material dent in the inquiry proceedings.

6.

7. Departmental Authority had taken disciplinary action 

against the appellant on the allegation of his involvement in 

case FIR No. 134 dated 08.03.2020 under section 302 PPC 

registered at Police Station Latamber District Karak. The legal 

heirs of the deceased had appeared before the court and their 

joint statement was recorded regarding compromise, wherein 

they have categorically stated that they were satisfied 

regarding innocence of the appellant, therefore, they have 

pardoned him in the name of almighty Allah by waving the 

rights available to them under the law. The appellant has 

been acquitted in the concerned criminal case vide order
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dated 04.12.2020 passed by the then learned Sessions Judge 

Karak. The appellant has been acquitted on the basis of 

compromise, however it is by now well settled that every 

acquittal is honourable. In view of acquittal of the 

appellant, the very charge, on the basis of which the 

appellant was proceeded against, has vanished away. The 

impugned orders are thus not sustainable in the eye of law 

and are liable to be set-aside.

Consequently, the appeal in hand is allowed by 

setting-aside the impugned orders and the appellant is 

reinstated in service with all back benefits. Parties are left to 

bear their own costs. File be consigned to the record room.

8.

ANNOUNCED
14.07.2022

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)

\ •

(ROZIiy\VEHMAN) 
MEMB^ (JUDICIAL)

V

t

b



Service Appeal No. 8491/2020%

Learned counsel for the appellant present. Mr. Waqar 

Ahmad, ASI alongwith Mr. Naseer-ud-Din Shah, Assistant 

Advocate General for the respondents present. Arguments heard 

and record perused.

Vide our detailed judgment of today,^ separately placed on 

file, the appeal in hand is allowed by setting-aside the impugned 

orders and the appellant is reinstated in service with all back 

benefits. Parties are left to bear their own costs. File be 

consigned to the record room.

ORDER
14.07.2022

ANNOUNCED
14.07.2022

. /

(Roziff^Rehman) 
Mernber Judicial)

(Salah-Ud-Din) 
Member (Judicial)

V
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR,

Service Appeal No. 8491/2020

... 24.07.2020Date of Institution

... 14.07.2022Date of Decision

Nazeer Ullah

... (Appellant)

VERSUS

and three others.
(Respondents)

MR.
For appellant. .Advocate

MR.
For respondents.

MEMBER (JUDICIAL) 
MEMBER (JUDICIAL)

MR. SALAH-UD-DIN
MS. ROZINA REHMAN

JUDGMENT:

SALAH-UD-DIN. MEMBER:- Precisely stated the facts

giving rise to filing of the instant service appeal a^ 

disciplinary action was taken against the appellant on ac^unt of

his involvement in case FIR No. 134 dated 08.03.2020 under 

section 302 PPC registered at Police Station Latamber District 

Karak. On conclusion of the inquiry, the appellant was awarded 

major punishment of dismissal from service vide impugned order 

dated 30.04.2020. The departmental appeal of the appellant was 

also rejected vide order dated 25.06.2020. The appellant has now 

approached this Tribunal through instant appeal for redress'ai, of 

his grievance.
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2. Respondents contested the appeal by way of submitting 

para-wise comments^ wherein they refuted the assertions raised 

by the appellant in his appeal.

Learned counsel for the appellant has contended that the3.

inquiry officer had not rendered any finding regarding guilt of the 

appellant and had recommended that the inquiry proceedings 

against the appellant may be kept pending till final decision of the 

criminal case but even then, major penalty of dismissal from

service was wrongly and illegally awarded to the appellant; that

the inquiry proceedings were conducted in clear violation of

mandatory provisions of Khyber Pakhtunkhwa Police Rules, 1975;

that neither any final show cause notice was issued to the

appellant nor he was afforded any opportunity of personal

hearing, therefore, the impugned orders are not sustainable in

the eye of law; that disciplinary action was taken against the

appellant on the allegation of his involvement in criminal case,

however he has alr^fly been acquitted in the same, therefore,;
/

competent Authority was not justified in awarding rn^or penalty

e to the appellant. Reliance was placed on 

PLD 2010 Supreme Court 695 and judgment dated 17.05.2022

disr^^al^^xv\ sep^

passed by this Tribunal in Service Appeal No. 1500/2018 titled

"Sanaullah Versus Provincial Police Officer Khyber Pakhtunkhwa

Peshawar and three others".

On the other hand, learned 

for the respondents has contended that the appellant was 

directly charged for committing Qatl-e-amd of his father and 

the allegation leveled against the appellant stood proved in a 

regular inquiry; that a regular inquiry was conducted against 

the appellant by complying all legal and codal formalities; that 

criminal as well as departmental proceedings are distinct in

4. Advocate General
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nature and mere acquittal of the appellant would not entitle^ 

him for exoneration in the departmental proceedings; that the 

appellant was not acquitted on meri^rather he was acquitted 

on the basis of compromise, therefore, his acquittal would.not 

make him entitled to exoneration in the departmental 

proceedings; that the appellant being a member of a 

disciplined force was charged for the murder of his own father, 

therefore, he has rightly been dismissed from service. Reliance 

was placed on 2020 SCMR 1708.

We have heard arguments of learned counsel for the 

parties and have perused the record.

5.

A perusal of the record would show that^isciplinary
(>7 f1^

6.

action was taken against the appellant^of 

case FIR No. 134 dated 08.03.2020 under section 302 PRC 

registered at Police Station Latamber District Karak. While 

going through the impugned order dated 30.04.2020 passed 

by the then District Police Officer Karak, it is evident that the 

inquiry officer had recommended that the inquiry proceedings 

against the appellant may be kept pending till the final 

decision of the criminal case. Nothing has been mentioned in 

the aforementioned order that the inquiry officer had given 

any finding that the appellant was guilty of the charge leveled 

against him but even then the appellant was dismissed from 

service. No final show cause notice was issued to the appellant 

and he was not even provided any opportunity of personal 

hearing, which fact has created material dent in the inquiry 

proceedings.

his involvement in

7. Departmental Authority had taken disciplinary action 

against the appellant on the allegation of his involvement in case 

FIR No. 134 dated 08.03.2020 under section 302 PPC registered 

at Police Station Latamber District Karak. The legal heirs of the 

deceased had appeared before the court and their joint statement 

was recorded regarding compromise, wherein they l^e

categorically stated that they were satisfied regarding ipnocence

of the appellant, therefore, they have pardoned Jl?re appelant in

the name of almighty Allah by waving the rights available to them .



Cfr V.
/^ - 5^4. \

■53'

' ^sim. And very next day they arrested HC Amjad trom the Daewoo terminal
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^tabad. If HC Amjad not involved in the matter then why he come to collect the_ 

at Daewoo Terminal. HC Amjad remained confined in Peshawar .Tail and 
^SSlmdc^se is ii^ler trail* in court. His this criminal act. brought bad name for police 

in the eyes of general'public. Allegations leveled against delinquent oTnend
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Submitted for your kind perusal with all the relevant record.

/fr
X.-(Rashid Ahmad)
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I
under the law. The appellant has been acquitted in the concerned

t
criminal case vide^order dated 04.12.2020 passed by the then

Sessions Judge Karak. The appellant has been acquitted on the
i

basis of compromise, however it is by now well settled that every
f ■

acquittal is honourable. In view of acquittal of the ;appellant, the 

very charge, on the basis of which the appellant was proceeded 

against, has vanished away. v

Consequently, the appeal in hand is allowed by setting- 

aside the impugned orders and the appellant is| reinstated'in 

service with all back benefits. Parties are left to bear their own
I

costs. File be consigned to the record room.

8.

ANNOUNCED
)00.07.2022

(SALAH-UD-blN) 

MEMBER (JUDICIAL)
r

(ROZINA REHMAN) 
MEMBER (JUDICIAL)

i

i
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'Stated in his written statement that on 15-12-2019 lie wa:s present

duty at 0900 hour 07 personnel of Anti Narcotic came to Kargo office out of

fifich 04 were in uniform and ,03 were in plain clothes. They asiced me about the,parcel

KNo- 191951977 to check the parcel where is it, I checked parcel which was booked from 
'' ' ' ’

Peshawar but not received so far in the office. . ,

W\ 'V

'1
'

■' ^ -4

After that they showed me a copy of FTR and said that we came 

here for this enquiry, than they called namely Amjad from our-Daewoo'Company 

iandiine No. later on Amjad came to Daewoo Terminal where ANF Personnel arrested 

him and took him in their Vehicle and went away.

I

s/tf-av

STATEMENT ASSISTANT MANAGER DAEWOO' TERMINAL MR'. SAEEB
V

k'. tj .1 .P'

I

Stated in his written statement that on 15-12-2020. he. was„presenl. 

in his .routine duty at.Daewoo Terminal, team of Anti Narcotic Peshawamcame.to; his 

oHicc. Tlieytold about the parcelmo. and said that we came here for theenquiry of this 

parcel. He sent them incharge .Kargo office concerned.

FINDINGS:-

The real facts behind these allegations are that on 14-12-2019 

supervitnar of .Daewoo fast courier logistic booking office situated at Daewoo /-\dda 

informed the ANF authorities at Pesha-war that he received a. consignment in a gatta 

cotton booked by one M. Qasim for-oiie Amjad of to be delivered at Abbottabad, ^vhich 

seems to be suspected. On the information the ANF authorities department.raid party 

along with TO,-the party rushed to.-the spotdhere at- Peshawar, whei-.e.t:he 'S,uperv,iso!- 

handed over that consigned along with booking receipt 191951977 the ,10 of the raid- 

party opened the same cotton where from chains weighing 1200 gram was recovered, 

the, 10 fuiflling the formalities of investigating furthei' probed into the investigation 

and on very next-day reached Abbottabad office and apprehended the alleged accused 

official, who had to receive the same cotton on the following day at Abbottabad.

.Being-Enquiry officer, I- have come to the conclusion that Parcel 

which was booked on the name of HC Amjad Khan reached Peshawar Da.evvoo Adda 

which have to -be received by Amjad Khan from Daewoo Adda Abbottabad. TJic same 

^ppircel was taken-into-possession by ANF Personnel at Pesha^var Daewoo Teiininai an/ 

3 case Fi!v-No.'-l 79 dated 14-12-2019 i.i/s 9E C-N-SA was registered ag,a'iiist f-KF .'kme.'k:

1
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30.06.2022 Appellant alongwith his counsel present. Mr. Waqar Ahmad 

alongwith Mr. Asif Masood Ali Shah, Deputy District Attorney for 

respondents present.

Partial arguments heard. To come up for remaining 

arguments on 14.07.2022 before the D.B.

(Rozina Rehman) 
Member (J)

(Salah Ud Din) 
Member (J) “
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Appellant in person and Mr. Kabirullah Khattak, Addl. ^ 

AG for the respondents present.

Learned AAG seeks time to submit reply. He is 

required to contact the respondents and submit written 

reply/comments within 10 days in office, positively. In case 

reply/comments are not submitted within the 

stipulated time, office shall submit the file with a report of 

non-compliance. To come up for arguments on 15.11.2021 

before the D.B.

01.07.2021

ri
'^^'^written

1

P.S
14.07.2021 Learned Addl. A.G be reminded about the omission 

and for submission of Reply/comments within extended 
time of 10 days.

Chairman

Appeiiant in person present. Mr. Akhtar Ghani, LHC 

alongwith Mr. Kabiruiiah Khattak, Additional Advocate General 

for the respondents present.

Reply/comments on behalf of respondents submitted, 

which is placed on file and copy of the same is handed over to- 

the appellant. Adjourned. To come up for rejoinder, if any,'as 

well as arguments before the D.B on 07-.Q3\2022...

15.11.2021

(Salah-Ud-Djn) 
Member (J)

J'
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849/2020
04.01.2021 ■ Junior to counsel for the appellant and Addl. AG for 

the respondents present.
Learned AAG seeks further time to furnish 

reply/comments. He is required to contact the 

respondents and submit requisite reply/comments on 

16.02.2021 positively.

Chairman

Junior counsel for appellant is present. Mr. Kabiruliah 

Khattak, Additional Advocate General and Mr. Shahid, PSI, for 

the respondents are also present.
Written reply on behalf of respondents not submitted. 

Representative of the department is seeking further time for 

submission of vvritten reply/comments. Last chance is given to 

the respondents for filing of written reply/cornm§^^ on 

08.04.2021 before S.B.

16.02.2021

7
, I

(Muhammad J^rnallKhan) 
Member

Due to demise of the Worthy Chairman the Tribunal is 

defunct, therefore, case is adjourned to 01.07.2021 for the 

same as before.

08.04.2021
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.. 14.09.2020 Counsel for the appellant present.

Contents that the appellant, after having been charged 

under Section 302 PPC through FIR No. 134 dated 08.03.2020, was 

released on bail by a court of competent jurisdiction on 18.04.2020. 

On the other hand,. Wi^hile recording the impugned order dated 

30.04.2020, the competent authority did not keep in consideration 

the grant of bail to the appellant on the basis of compromise. The 

I legal heirs of the deceased, in their Joint statement, dated 

I 18.04.2020, also stated that they did not have any objection to 

acquittal of the appellant. The departmental appellate authority also 

did not consider this aspect of the case and was pleased to reject 

the appeal on 25.06.2020.,

Subject to all just exceptions, instant appeal is admitted to 

regular hearing. The appellant is directed to deposit security and 

process fee within 10 days. Thereafter, notices be issued to the 

respondents. To come up for written reply/comments on 

lg.11.2020 before S.B.

Appellant Deposited 
Secu^^l^cess Fes

Chairman

16.11.2020 . Junior to counsel for the appellant and Addl. AG for 

respondents present.

Learned AAG seeks time to contact the respondents 

and furnish repiy/comments on next date of hearing. 

Adjourned to 04.01.2021 on which date the requisite 

reply/comments shall positively be furnished.
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Form- A

FORM OF ORDER SHEET
Court of

/2020Case No.-

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

31 2 J;

The appeal of Mr. Nazeerullah presented today by Mr. Shahid 

Qayum Khattak Advocate may be entered in the Institution Register and put 

up to the Worthy Chairman for proper order please.

24/07/20201-

REGISTRAR .

This case is entrusted to S. Bench for preliminary hearing to be put2-
up there on

CHAIRMAN

i
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BEFORE THE SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA PESHAWAR
i

/2020Service Appeal No':

AppellantNazir Ullah

Versus
t

RespondentsProvincial Police Officer and others

INDEX

PagesAnnexDescription of DocumentsS.No.
1-5Memo of appeal with affidavit1.
6Address of the parties2.

A 7-8Charge Sheet with statement of allegation3.
B ■ 9Reply of appellant4.
:c 10impugned order dated 30/04/2020 

Copy of Departmental Appeal
5.

11-13D6.
!E 14Order dated 25/06/20207.

15-/7other documents8.
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Appellant

Through

■r

I ,

Shahid^ayum Khattak 
Advocate, Supreme Court 

of Pakistan 
■ Mob No. 0333-9195776

/07/2020Dated:
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BEFORE THE SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA PESHAWAR
BChyber Pakhtnkhiw^ 

Servic*? Xribunal
/2020Service Appeal No.

Diary No.

DatedNazir Ullah S/o Noor Jamal R/o Sai Kot, 

Tehsil Takht-e-Nasrati District, Karak .... Appellant

-Versus

Provincial Police Officer/ Inspector General of Police 

Khyber Pakhtunkhwa, Peshawar 

The Regional Police Officer, Kohat Region, Kohat 

District Police Officer, Karak.

Government of Khyber Pakhtunkhwa through 

Chief Secretary, Peshawar ....................

1.

2.

3.

4.

Respondents

APPEAL UNDER SECTION 4 OF SERVICE'TRIBUNAL ACT, 1974 

AGAINST THE ORDER DATED 30/04/2020 PASSED BY 

RESPONDENT NO. 3 BY WHICH MAJOR PUNISHMENT OF 

DISMISSAL FROM SERVICE' WITH IMMEDIATE EFFECT HAS

BEEN AWARDED TO THE APPELLANT AND AGAINST THE ORDER

DATED 25/06/2020 ISSUED ON 06/07/2020 VIDE WHICH THE
i

REPRESENTATION/ DEPARTMENTAL APPEAL OF THE 

APPELLANT FILED ON 11/05/2020 HAS BEEN REJECTED

PRAYER

Ffledto-day
By accepting this service appeal, the punishment awarded to the

Registrar appellant through impugned orders dated 30/04/2020 may

graciously be set aside by declaring it illegal, void, unlawful, 

without authority, based on mala fide, void abinitio and thus not 

sustainable and the appellant is entitled for reinstatement in 

service with all back benefits of pay and service.

Respectfully Sheweth;

1. , That appellant was serving in the police .department as constable 

and has rendered satisfactory service in the Department and 

performed his duties with full zeal and enthusiasm.
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That respondent No. 3 issued a Charge Sheet alongwith Statement 

of Allegation to appellant which was properly replied but the same 

has not been taken into consideration and passed impugned order 

dated 30/04/2020 and appellant has been dismissed from service.

( Copy of the Charge sheet, reply and order are attached as 

Annexure “A” “B” and “C”)

2.

That appellant filed departmental appeal against the impugned 

order before worthy respondent No. 2 on 11/05/2020 which was 

rejected vide order dated 25/06/2020 issued on 06/07/2020. 

( Copy of the Representation and order are attached as Annexure “ 

D” & “E”)

3.

That the appellant feeling aggrieved from the impugned orders 

hence, filling this appeal on the following amongst other grounds 

inter alia

4.

GROUNDS:

That both the impugned orders are illegal, unlawful, without 

authority, based on mala fide intention, against the nature 

justice, violative of the Constitution and Service Law and 

equally with out jurisdiction, hence, the same are liable to be 

set aside in the best interest of justice.

a.

b. That impugned orders passed by respondents is very much 

harsh, without any evidence based on surmises & conjectures 

and is equally against the principle of natural justice.

That respondent No. 3 has not taken into consideration the 

detail and plausible reply to the charge sheet but brushed aside 

it without any reason, grounds. Furthermore respondent No. 3 

has not adopted proper procedure and passed impugned order 

which is liable to be set aside.

c.

d. That no show cause notice has been issued to appellant and no 

regular inquiry has been conducted for confirming the 

allegation and scrutinizing the conduct of appellant with 

reference to the charges therefore, the very foundation of the 

impugned order was baseless and groundless and not 

sustainable under the law and rules. I
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j)
That the allegation leveled against the appellant are baseless, 

without any proof and cogent evidence and is based on malafide 

intention and are concocted one. No proper opportunity of 

personal hearing has been provided to appellant. Respondents 

have not adopted proper procedure nor any staternent of any 

witness has been recorded.

e.

f. That the learned respondents brushed aside the 

recommendation of the enquiry officer wherein he opined the 

departmental file ^ may be kept pending till finalization of 

criminal Trial, but still no show cause notice has been issued by 

respondent No. 3.

That except the allegation leveled in the charge sheet, that 

appellant was charged in criminal case, no other allegation i.e 

absence from duty , misusing official status or acting in the 

manner prejudicial to service 

against appellant. In plain language the contents of charge 

sheet do not constitute a departmental charges of misconduct.

g-

discipline had been leveled

h. That respondent No. 3 does not considered that all the legal 

heirs of the deceased had pleaded in clear terms the innocence 

of appellant and raise no objection on the release of appellant 

on bail and subsequently acquittal from criminal charges.

That the enquiry officer has furnished opinion for keeping 

pending the departmental file till acquittal or conviction order of 

appellant by the trial court but the lower authority disagreed 

with the opinion of the enquiiy officer without advancing any 

reasons and grounds.

1.

That under the law and rules in case the authority did not agree 

with the findings of enquiiy officer then notice to this effect 

shall be supplied to the accused officer/ official for explaining 

the cause, but no such notice or final show cause notice has 

been issued to appellant which vitiate the whole proceeding and 

thus the impugned orders are liable to be set aside and 

appellant may please be re-instated on service with all back 

benefits.

J-
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That previous unblemished record of appellant has not been 

taken into consideration. Further more mere charge in criminal 

case is no ground for removal from service, until and unless the 

charge has been proved against appellant.

k.

1. That the trial of the criminal case is still pending adjudication 

before the competent Court of law and pre-trail conviction order 

of removal from service is not Justified specially when the legal 

heir of the deceased effected compromised with appellant.

That the impugned order has been passed in violation of law 

and rules of disciplinary proceedings' and principles of natural 

justice. The authority . wrongly and malafidly based the 

impugned order on assessments and speculations, therefore 

the impugned order is bad in law.

m.

That the disciplinary proceedings against appellant suffered 

from gross infirmities, illegalities and irregularities as no 

evidence what so ever has been produce or cited in the 

respondents nor any witness has been examined.

n.

That major penalty of removal from service has been passed 

against appellant without conducting any regular inquiry and 

without examining any witness in support of the charges. 

Similarly no documentary evidence was brought on record to 

substantiate the allegations leveled against appellant, therefore, 

the impugned orders based on assessment is bad in law and 

has been passed in violation of settled principles governing the 

disciplinary action against the Police Officers. Similarly no show 

cause notice has been issued against appellant which also 

make it a void order.

o.

That the learned respondent has not taken into consideration 

that the rules under which the appellant has been charged are 

not applicable on him which clearly shows that the act of 

respondent is totally based on discrimination undue 

victimization beside that the impugned order is suffered from 

gross infirmities, illegality , based on no evidence totally 

contradictoiy to the enquiry.

P-



[

That the entire service* record of the appellant is unblemished 

therefore, the impugned order wduld be a black' stigma on the 

clean service career of the appellant, therefore, the same is 

liable to be set aside.

q-

It is, therefore, most humbly prayed that on accepting 

this service appeal, the punishment awarded to the appellant 

through impugned orders dated 30/04/2020 and 25/06/2020 

may graciously be set aside by declaring it illegal, void, 

unlawful,, without authority, based on mala fide, void abinitio 

and thus not sustainable and the appellant is entitled for 

reinstatement in service with all back benefits of pay and 

service.

Any other relief not specifically prayed for but deem 

appropriate in the circumstances of the case may also be 

granted.

Appellant

Through

Shahid QaWm Kjiattak 
Advocate, Supreme Court 

of PakistanDated; /07/2020

Certified that as per instruction of my client no such appeal has 
been filed before this Hon’ble Forum.

Affidavit

I, Nazir Ullah S/o Noor Jamal R/o Sai Kot, TehsiL Takht-e-Nasrati 
District, Karak do hereby solemnly affirm and declare on Oath that the 
contents of the above appeal are true and correct to the best of my 
knowledge and belief and nothing has been kept s^pret from^^is Hon’ble 
Tribunal.

Deponent

b
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BEFORE THE SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA PESHAWAR

Service Appeal No. /2020

Nazir Ullah ... Appellant

Versus

Provincial Police Officer and others Respondents

ADDRESSES OF THE PARTIES

APPELLANT

Nazir Ullah S/o Noor Jamal R/o Sai Kot, 

Tehsil Takht-e-Nasrati District, Karak

RESPONDENTS

1. Provincial Police Officer/ Inspector General of Police 

Khyber Pakhtunkhwa, Peshawar
2. The Regional Police Officer, Kohat Region, Kohat
3. District Police Officer, Karak.
4. Government of Khyber Pakhtunkhwa through 

Chief Secretary, Peshawar

Appellant
Through

Shahid Qa3mrrf Khattak 
Advocate, Supreme Court 

of PakistanDated:, 5^/07/2020
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sT'No. _/EC(Enq) . ,- 

Dated ^ ^ / 03 /2020
M

CHARGE SHEET

1, NAUSHER. KHAN, District Police Officer. Karak as a competent 

authority, hereby charge you Constable Nazir Ullah No. 262 (suspended) 

Police Lines Karak as follows;-.

"You Constable Nazir Ullah No. 262 have been charged/arrested in 

criminal case for murder of his father vide FIR No. 134 dated 08.03.2020 li/s 302 

PPC PS Latamber. This is highly adverse on your part and shows your immoral 

• and unlawful act on the discharge of your official obligations being a memiber of 

discipline Force. This act on your part is against service discipline and amounts 

to gross misconduct."

By the reason of your commission/omissicn. constitLJte miss-r.onduct 

under Police disciplinary Rule-1975 (amendment Notification No. 3859/Legal, 

dated 27,08.2014) Govt: of Khyber Pakhtunkhwa. Police Department, you have 

rendered your-self liable to rail or any of the penalties specified in Police Rule- 
1975 ibid.

1.

You are, therefore, required to submit your written defense within •2

07-days of the 'receipt' of this charge sheet to the enquiry ‘Officer

0 %p /A/ y_;_ is hereby appointed for the '
I r\

purpose of conducting gnquiry.

. - Your written defense, if any should reach to the Enqujn/ Officer 

within a stipulated period,* failing-which shall be presumed .that you-have no 

defense to put in and in that case ex-parte action shall be taken'against you.

Intimate whether you desire to be heard in person.

A statement of allegation is enclosed.

3.

4.

District PolicejDffic'eT, Karak
"•'1

I •
/



BETTER COPY OF THE PAGE N0.7

No.,55/EC(Eng) 

Dated 09/03/2020

CHARGE SHEET

I, NAUSHER KHAN, District Police Officer, Kairak as a 

competent authority, hereby charge you Constable Nazir Ullah No. 
262 (suspended) Police Lines Karak as follows:-

been
charged/arrested in criminal case for murder of his father vide FIR 
No. 134 dated 08.03.2020 u/s 302 PPG PS Latamber. This is highly 
adverse on your part and shows your immoral and unlawful act on 
the discharge of your official obligations being a member of 
discipline Force. This act on your part is against service discipline 

and amounts to gross misconduct.”

haveUllah 262“You Constable Nazir No.

1. By the reason of your commission/omission, constitute miss- 
conduct under Police disciplinary Rule-1975 (amendment 
Notification No. 3859/Legal, dated 27.08.2014) Govt of Khyber 
Pakhtunkhwa, Police Department, you have rendered your-self 
liable to all or any of the penalties specified in Police Rule-1975 

ibid.

2. You are, therefore, required to submit your written defense 
within 07-days of the receipt of this charge sheet to the enquiry 
Officer DSP Hqr is hereby appointed for the purpose of conducting 
enquiry.

Your written defense if any should reach to the Enquiry Officer 
within a stipulated period, failing which shall be presumed that you 
have no defense to put in and in that case ex-parte action shall be 

taken against you.

Intimate whether you desire to be heard in person. 
A statement of allegation is enclose^ .A y

3.
4.

//

-Sd-
'District Police Officer, Karak
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> NAUSHER-KHAN, District Police Officer, Karak as a campetent 

that Constable Nazir UHah No. 262 (suspended)authority, is of the op'iiion 
Police' Lines Karak- has rondeieo I'lirnself liable to be proceeded against on

Notification No. 3859/Legal, dated 27,08.2014) Govt: 'of■ Rule-19/5 (amendment 
Khyber Pakhtunkhwa, Police Department.

■■^TATF^jVlEm; OF ALLEGATIONS ,
6^0

Nazir Ullah-No. 262 has been charged/arrested in'Constabie
for.murder of his father vide FIR No. 134 dated 08.03,2020 u/s 302crimina.1 case

PPG PS Lstaimber, This is highly adverse on his part and shows his immoral and

unlawful- act on the dischaige or .his official obligations being a member of 

discipline Force, This acl.on his part is against service discipline and amounts to

gross misconduct."

2'The enquiry Officers1.
in accordance with provision of the Police ^Rule-1975 (amendment Notification ' .

dated 27.08,'20T4) Govt; ■ of Khyber Pakhtunkhwa, Police , 

provide reasonable opportunity of hearing to the ciccusL-'d. ,
No. 3859/Legal.

Depaitmen.t' may
official, record-his finding and m-akc within 10-days of tlie receipt of this order.

other appropriate action- against -therecommendation as to • punishrm.uit Cjr

•accused. .
The.accusedlofficial shall, join the proceeding on the date, tinie.and . 

place fixed by the enquiry officer, ;
2,

Distr-rdt Police Offic^^Karak 

/ (053'72020./EC{Enq), dated

General of Police Kohat Region Kohat -for favour of

S (>No.
...Copyto;-

1. The Dy: Inspector ■ 
information,-please, ,

2. The enquiry Officers .for initiating proceeding against the accused under the 
Provision of the Police Disciplinary Rule-1975 (aimendipent'Notificaiion No.

.3859/Legal, dated27.08,2014) ' G,o'vt^ ofy ^Khyber Pakhtunkhwa, Police 
Department,

2. Constable Nazir Uliah No: ^2/ Police Lines Karak

, Karak
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BETTER COPY OF THE PAGE NO,8

DISCIPLINARY ACTION

Karak as aI, NAUSHER KHAN District Police Officer 
competent authority is of the op nion that Constable Nazir Ullah No. 
262 (suspended) Police Lines Karak has rendered himself liable to 
be proceeded against on committing the following act commission 
within the meaning of Police Disciplinary Rule-1975 (amendment 
Notification No. 3859/Legal, dated 27.08.2014) Govt: of Khyber 

Pakhtunkhwa, Police Department.

STATEMENT OF ALLEGATIONS

“Constable Nazir Ullah No 262 has been charged/arrested in 
criminail case for murder of his father vide FIR NO. 134 dated 
08.03.2020 u/s 302 PPC PS Latamber This is highly adverse on his 
part and shows his immoral and unlawful act on the discharge of 
his official obligations being a member of discipline Force. This act 
on his part is against service discipline and amounts to gross 

misconduct.”

The enquiry Officers DSP Hqr in accordance with provision of 
the Police Rule-1975 (amendment Notification No. 3859/Legal, 
dated 27 08 2014) Govt of Khyber Pakhtunkhwa, Police Department 
may provide reasonable opportunity of hearing to the accused 
official, record his finding and make within 10-cays of the receipt of 
this order recommendation as to punishment or other appropriate 

action against the accused.

1.

The accused official shall join the proceeding on the date, time 

and place fixed by the enquiry officer.
2.

-Sd-
District Police Officer, Karak

No. 56/EC(Eng), dated 09/03/2020.
Copy to:-

1. The Dy Inspector General of Police Kohat Region Kohat for 

favour of information, please
2. The enquiry Officers for initiating proceeding against the 

accused under the Provision of the Police Disciplinary Rule- 
1975 (amendment Notification No. 3859/Legal, dated 
27.08.2014) Govt of Khyber Pakhtunkhwa, Police Department

3. Constable Nazir Ullah Np. (suspended) Police Liries Karak

4
-Sd-

District Police Officer, Karak
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dispose off ^the departmental enquiry 'against, My -this Order, will 
Constable Nazir Ullah No. 262 (suspended) of this district Police

•i
that Oonstable Nazir Ullah No. 262 has been charged/arrested

FIR No. 134 dated 08.03.2020 u/s 302 

his part and .shows his immoral and

a
Facts are

in criminal case for murders of his father vide

PPG PS Latamber, .This is highly adverse
the discharge of his official obligations being a member of discipline: ■

on

• unlawful act on
Force. This act on his part is against service discipline and amounts to gross

misconduct

Sheet and Statement of allegations.He was issued with Charge 
Muhammad Ismail SDPO Karak was appointed as an Enquiry Officer to conduct proper v 

departmental enquiry against him and to submit his findings within the stipulated time, f

^7
The Enquiry Officer reported that the enquiry process against the defaulter 

Constable Nazir Ullah No. 262 may be pending till the final decision of the court. /

■ ■■Keeping in view of.the available record and facts on file, perusaf of enquiry ■ /
his arrest in. ..agree with: the. recommendations of the Enquiry Officer

the Police department is not
papers, 1 did not 
such murder of-his father is intolerable and his retention in

Police department, Therefore; in exercise of powerrequired. He is stigma for the
District Police Officer,. Karak is herebyI. NAUSHER KHANconferred upon me 

imposed a major punishment of dismissal from service upon the defaulter Constable

Nazir Ullah No. 262 with immediate effect..

-V.

District Police Officer, KaralT'mOB No,
Dated bTv./ /2Q2Q. i ••rr

nFFiCP OF THE DISTRICT POLICE OFFICER KA^AK
■ /EC. dated Karak the-Th y__/2020 .

submitted to the PSD to Dy: Inspector General'of Police,.
No

Copy of above is 

Kohat Region Kohat for favour of informafen, please.

a /•f UL
Distfict Police Offic.e.r^K-ar^k

1

!

T-.

i.
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A To,-. The Regional Police Officer,
Kohat Region, Kohat.

I

' i

\
I

► iI i I ; l.Subject . DEPARTMENTAL APPEAL. * t! i

Respected Sir,.'.
Facts giving rise to the departmental appeal are as follow. • !

!
i

FACTS.
I

r. That appellant was serving as' Constable in Police , 
Department District, Karak under, your kind control and 

command. • .

.i

That unfortunately, appellant was implicated in murda* 

case FIR No. 134 dated 08/03/2020 under section 302 . 
PPC Police Station Latamber wherein charges of killing 

his father'mere leveled against appellant.

2.:
I

;
I
I

I

ijThat applellarit was innocently charge, therefore, the 

appellant did not' abscond for a single moment and; 
surrendered himself before police on-the. very day of 

. the occurrence.

• 3.
I

I
: -I

.4. That the appellant was put behind the bars ,in .Judicial
Lock-up District Jail; . Karak. Later on the legal heirs, of ; J 
the deceasedicontended innocence of appellant before 

trial court and appellflit was released oni' bail vide 

order dated 18/04/2020.

I

I I-
II

I
■ I

:
I
i
I 1;

5. '. That in-addition to criminal charge the worthy District 
Police •'Officer,. Karak initiated' departmental 
proceedings against appellant by issuing charge sheet . . 
and DSP Headquarters, Karak was appointed^as Enquiry 
Officer for sOrutiniz'irig the conduct of :app|ellant vnth- ■ ■. 
reference to the departmental charges leveled against 

• him. ‘ . .

■

I

1

:

t

!

6. That the Enquir-y^ Officer furnished opinion that the 

departrhental filejmay be kept pending till finalizatic.- 
I. of criminal trial hjut the worthy^^st^ti^lice Officer,

‘ ‘ ‘ ■ * orEnquiry Officer ;

I1 ■'
. I • \f’

iKarak did not, agree with the
;

f

1
!A

■:

riiwii •' ■ •;

'
■ S.•;•On'



k:c. > funwi^Tnyi k»'
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•Sb'j

g) r'..

A
and pcissed the impugned order of. dismissal from
service’^of appellant dated 30/04/2020 vide DP No. 177.
Hence :the departmental appeal oil the following , 
grounds. • v

GroiiBds, • ;

■ i
a. That the worthy District Police Officer, Karak has 

passed the impugned order without evaluating the facts 
and evidence on record.

*

!
b. That according to charge sheet appellant was charged 

in crirrdnal case. No charges of absence from duty, 
misusing official status or acting . in the manner 
prejudicial to , service discipline had: been leveled 

against. appellant. In plain language the contents of 
charge sheet do not constitute a departmental charge of 
misconduct. •

!

i

!
-V .

That all the legal heirs of the.deceased have pleaded ui 
clear terming The innocence of appellant and 

contended that | release of appellant on bail and 
subsequent acquittal from the criminal charge before 
trial court. !

c.

■!.

1

d. That the worthy District Police Officer; Karak did 

consider the contention of the legal heirs of the 
deceased.

not

i

That the Enquiry Officer has furnishede. opinion for
keeping pending the departmental, file'till acquittal or 

conviction order of appellant by the trial court but the 
lower authority 'disagreed with thd ppinion of the 

Enquiry. Officer L without advancing 'any reasons and 
grounds.

j

i

;

f. That under the lap and rules in;case thp authority did 

agree with thp findings of Enquiry .Officer than a 
notice cb this effect shall be supplied to the accused; 
officer/official for; explaining the cause. No final show

i ^^^0 s , >

.j , notloo was lfaeuo«ji to appellant. ■ I

■:

not ■ i
I

I

■

I
V
r'
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That this is on the record that the wife of Appellant has 

denied natural death. The appellant not only look after . | 
the minor, children but also earn livelihood for the ‘

: if" i • . ■ • '
minors. The dismissal from service order of appellant 

will.re'nder the minor to hunger.

g-
:

• i

i ■

. That .the loss of service of appellant vhll prove more 

fatal to the minor than the loss of beloved mother. The 

appellant; will not' be able toi- shoulder’ the huge 

. r!esponsib;ilitiesi of care of minor children-while working 

on daily : wages basis. Therefore, -reinstaternent of. 
appellant!in service is required for the welfare of the 

minor children.

h.

I

. i

Request. ‘
■ It is, therefore,!, most;humbly and respectfully requested that 
the inipugned brder may very graciously be pleased to'set 

aside and'the appellant may be, re-instated in service with all 
back benefits.

I

I

t.

I
I-i.

I

Dated:- 11/05/2020. 1

I

Yours ObedientlyJ

r
INazir Ullah Ex Constable 

No. 262 District, Karak.
Cell No. ,0344-902374.9 ' !

Enclosure. 1

1 1. Copy.of impugned order.
..2. - ;Statement of jle'gal heirs recorded by trial court.' ^ ■
j 3. jChaige Sheet. ' '

; 4. 'Inquiry I^eport.

L!• iI I
1

i
i

; % I

V V 'K. I !1
*Q»' I

i

;
I

i II ? •i'i. ' M- • •..!( i •

I !
$■I/ : • I:• ;
:sI

i I
V I



(3crr-

As.
• :\

KOf-TAT REGIONPOLICE DEPi’r;

ORDER.

^jartmentai appeal, moved byThis order will dispo^
Ex-Constable Nazir Ullah No. 262 of Karak dis. .ct against the punishment order,

. ;
passed by -DPO Karak vide OB No. 177, dated 30,04.2020 whereby he was

the allegations of hisawarded major punishment of dismissal from
vide FIR No; 1-34, dated 08.03.2020 u/s 302 PPC PS ^

service on

involvement in case 

Latamber, Karak.;

whichappeal to the undersigned upon 

comments were' obtained from DPO Karak and his seiwice documents, weie
He preferred an

perused. He was also heard in person in Orderly Room, held on 25.06.2020. 

During hearing, he did not advance any plausible explanation in his defense to

prove,his innocence.

I. have gone through the available record and came to the

conclusion that the allegations leveled against the appellant are proved beyond any

shadow of doubt and the same has also been established by the E.O in his findings.

Therefore, his appeal being devoid of merits is hereby rejected.

Order Announced 
25.06.2020

(TAYYAB HAFEM
fficer,Poll^^egion

at Region.

mi 12020./EC, dated Kohat the a?
Copy to DPO/'Karak for information w/r to his o.ffice Letter 

No. 2338/LB, dated 20.05.2020. His Service Roil'& Fauji Missal.'is .returned

No. •
/

.m.KUV,

5

B HAFIEEZ) PSP ^
yj^gion Police Otficetf 
/r Kohat B^rgTon. ■

Ml ■mliii
, iIil;

b
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\\ .•State....vs..iV Nazeer UHah ■ \
Order—11i •\« 18-04-2020 K

, , APP for the-State present: Counsel for accused/petitioner present.'"^4. 

Mr. Javed- Hassan . advocate submitted . wakalatnama- on behalf -of 

complainant. - ‘ ’ , ' . ., ■

Accused Nazeer Uliah.-s/o Noor Jamal, r/o Seikot .tehsif Takhl. 

NasratrDistrict Karak seeks post'arrest bail in case FIR'.No. 135 dated: 

08.03.2020 u/s 302 PPC Police.- Station Latembar on the basis of 

compromise.

, ■ ■ Complainant/Legal heir of deceased Noor.-.. Jamal appeared, 

submitted an affidavit compromise proforma ExPA wherein they stated 

that they have patched up theuuatter with accused facing trial outside the 

court and have pardoned him,in the name-of AilalT.Almighty.by.waiving, 

of all their rights (Qisas/Diyat) or any other compensation under the lawP 

They also showed ..no objection on acceptance of instant bail application. 

In this respect, Joint-statement of complainant-and--legal heirs-duly 

signed/thumb hnpressed by them,.was recorded.

-e-

:1
]

i

Vy
D

CooV.

^ - In view of the above, as. the legal heirs have entered into,a genuine 

compromise free from duress and undue'pressure and the offence, is 

compoundable,

r.c''*

N

the bailpetition ■ in. ; hand. ' is accepted ' and 

accused/petitiofiers is admitted to bail on .furnishing bail bond in.lhe su.m 

of Rs.;200,G0p/- with two local, reliable and-respectable sureties, each inf

-the like amount to the satisfaction Illaqa Magistrae/MGD.. Requisitioned 

record alongwi.th copy of this order be returned. While file, offhis court be ■ 

cons^gi^d .to record room alter its necessary completion and compilation.

■>

..I

/ Announced: '
MS ■..1..8.-.04.-2;020-

■ .i'. / -[Lubri
"■"•"Adthp^strict & Sessionq^X;idge-Il/Duty Judge,

KaraM ’’ - -'

man

/.; ;
' ' } ■ ■n

,v' 8 k,
* , ■

i •:S:

il A- .-^1

V
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Joint statement of legal heirs of deceased Noor Jamal namely 
(l)Miraj Bibi (widow) (2) Muhammad Races (3) Rehman Ullah (4) 
Hayat Ullah (5) Riyat Ullah (6) Amir Sohail (7) Muhammad Tufail 
(sons) and (8) Mst: Makhmad Zari (daughter) all r/o Seikot, Tehsil 
Takht-e-Nasrati District Karak.
We.ai'e the Sole major legal heirs of deceased Noor Jamal .who died, vide 

case-FIR No.l35 dated: ■08.03.'2020 u/s 302 PPG Police Station Latembar 

for which, the accused/petitidner is charged.

Since the accused/petitioner has satisfied us regarding his innocence by 

taking oath .pin the Holy Quran, therefore, we, all the legal heirs nanied 

above have pardonedhiin in the name of Almighty Allah byWaiving of all 

our rights under the law. The accused/petitioner is also the son of deceased. 

Because, of our satisfaction made by accused,, we, the ..legal heirs of 

deceased, have gof no objection over the release of accused/petitioher

\

on
bail or subsequently'acquitted during' triah To this effect we submit- 

Copyj^'lompromise deed ExPA. containing 03 sheets. compromise proforma. 
ExPA/1 and copies of our CNiCs Ex>y2'to ExPA/9 respectively. , ,
RO&AC
18-04-2020

(1) Miraj Bibi (widow)
CNIC No. 14203-1999980-2

(2) Muhammad Races (son)
■ CNIC No:i42.03-492742'0-7 '

(3) Rehman Ullah (son)
: CNIC No.142030-3903 15-3 >
(4) Hayat Ullah(son)

CNIC No.i4203-4862955-l,

:

• •

, 1/(5) Riyat Ullah (son)
CNIC No.l4203-6345760

(6) Amir Sohail (son)
■ CNICNo.i4203.-5502265-5

(7) Muhammad Tufail (son)
. . CNIC No. 14203- 7788117-5____

(8) Mst: Makhmad Zari
, CNiCNo:i42Q3-2001759-2 Cj;

•'•1
,1

. ,• -'v..

li

i

, ILubn^C^an] ^V.-
ii , AddT: District.& Sessiop^udge-lI/’Duty 

, • Judge, Kaim-t
§f

N,

.1-

7^
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICE TIUBUKAIm PESHAWAR

Service Appeal No. 8491/2020 
Nazir Ullah Appellant

VERSUS

Provincial Police Officer/ 
Inspector General of Police 
Khyber Pakhtankhwa & others Respondents

INDEX

S.NO DESCRIPTION OF DOCUMENTS PAGE NO.ANNEXURE

1. Para wise comments/reply 1-3

List of Bad Entrie.s2. A 4

3. ATTESTED COPY
FIR No. .135 dated 08.03.2020 u/s 302 PPG Police 

•Station Latamber Karak
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4. BETTER COPY
FIR No. 135 dated 08.03.2020 u/s 302 PPC Police 
Station Latamber Karak

6

7
Respondents 

Through Representative
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

SERVICE TRmUNAL, PESHAWAR
■

L‘>
■ -'A

Service Appeal No. 8491/2020 
Nazir Ullah Appellant

is..;
Provincial Police Officer/ 
Inspector General of Police, 
Khyber Pakhtunkhwa & others Respondents

PARAWISE COMMENTS BY RESPONDENTS.
i. • ,

Respectively Sheweth:-
Prelimlnarv Obiections:-

4#That the appellant has got no cause of action.

The appellant has got no locus standi.
That the appeal is bad for misjoinder and non-joinder of necessary parties. 

That the appeal is bad in eyes of law and not maintainable.

That the appellant has not approached the honorable Tribunal with clean 

hands.

That the appellant is estopped to file the instant appeal for his own act.

That the appeal is barred by law & limitation.

I.

ii.

V.

V.

Vi.

vii.

Facts:-
1. Correct to the extent that the appellant was employee of Police as Constable 

but during service his performance was not satisfactory: (Attached list of his 

Bad entries, as annexure-A.)
2. incorrect, the appellant was directly charged for the commissions of offence 

vide FIR No. 135 dated 08.03.2020 u/s 302 PPC, Police station Latamber, 

district Karak. He being member of a disciplined force committed 

professional misconduct besides criminal act. Therefore, departmental 

proceedings initiated against him under the relevant rules. The reply of 

appellant to the charge sheet and show cause notice were found 

unsatisfactory and without plausible explanation. Copy of FIR is annexure B.

3. The departmental appeal of the appellant was processed accordingly by 

respondent No. 2, which was devoid of merits and correctly rejected with 

cogent reasons vide order dated 25.06.2020.

4. The appellant is estopped to file the instant appeal for his own act and
••r

wrongly challenged the valid orders of respondents through unsound^ "

grounds.
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Grounds: -
IIncorrect, the appellant was proceeded with departmentally under the ; 

relevant rules by respondent No. 3. All codal formalities were fulfilled during
a.

the entire departmental proceedings and departmental appeal. Both the

orders are based on facts, merit and speaking one.
Incorrect, the appellant was charged for a heinous offence on receipt of

V-; ■* . !r< * '4 .

inquiry findings report and punishment was imposed commensurate to the
b.

•>

proved charges against the appellant.
Incorrect, the respondent No. 3 being a competent authority fulfilled all the 

codal formalities during the course of departrnental proceedings. 
Furthermore, reply to the charge sheet and show cause notice were found 

unsatisfactory and without any plausible explanation.
Incorrect, a regular inquiry was conducted against the appellant. The 

respondent No. 3 was not agreed with the findings report of inquiry officer 

and being a competent authority awarded, punishment to the appellant in ;

accordance with the rules.
Incorrect, the appellant was directly charged in FIR for the offence of murder. 

Furthermore, the appellant has entered into a written compromise with the 

legal heirs of deceased, which further corroborates the involvement of 

appellant in the alleged criminal case.
Criminal and departmental proceedings have their own jurisdiction and 

distinct in nature. These proceedings can run side by side. Therefore, the 

respondent No. 3 rightly exercised his lawful powers conferred upon him 

under the relevant rules.
The appellant was charged by complainant for the commission of offence 

and his release on bail on the basis of compromise could not be valid 

grounds for dropping departmental proceedings.
Incorrect, the respondent No. 3 has thoroughly gone through the available 

record, which connect the appellant with the comnriission of offence and the 

charge framed against the appellant were established against him.

As explained in above Para # F.
Incorrect, the respondent being a competent authority has rightly exercised 

lawful power conferred upon him under the relevant rules.
Incorrect, the appellant has committed a heinous crime for which he was' 

proceeded with departmentally and awarded punishrhent commensurate to 

the established charge.
As replied above, criminal and departmental proceedings are distinct in 

nature and can run side by side.

c.

d.
•..■T ■

e.

If

f.

g-

h.

I.

j-

k.

I.
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Incorrect, all the departmental proceedings were conducted against the 

appellant in accordance with the relevant rules.
m.

.v\v.
••• ‘

Incorrect, all codal formalities were fulfilled by respondent No. 3 during the igp? 

course of departmental inquiry.
n.

Incorrect, a regular inquiry was conducted against the iappellant under the^^:^’^i^i|^: 

relevant rules and fulfilled the mandatory requirements accordingly.

Incorrect, the appellant being member of a disciplined force has committed a

0.

P-

■gig
proceeded with departmentally by the respondent No. 3, under the relevant-

heinous crime and professional misconduct as well,: therefore, he was

rules.
Incorrect, as explained in Paras of facts, appellant's performance was not up 

to<@g:^g:£^; the mark.
q-

Prayer:-
In view of the above stated facts and reasons, it is prayed that the appeal 

being meritless may graciously be dismissed with costs, please.
. -i'

ProvIncial^lMfe^ycer / 
Inspector General o^olice, 

Khyber PakhtimKhwa, 
(Respondent No. 1)

Chief Secretary 
Govt of Khyber Pakhtunkhwa,

(Respondent No, 4)

Regional Police Offjgfi 
Kohat, F

Districj le Officer,
,ohatKi ■

^ondent No. 2)(RespOQ;^§nt No. 3)
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POLICE DEPARTMENT DISTRICT KARAK
H

# SERVICE APPEAL NO. 8491/2Q2Q
NAZIR ULLAH

LIST OF BAD ENTRIES

S. NO. DETAILS OF BAD ENTRY PUNISHMENT AWARDED

.:Absejitfrom.,Dutyipr 04.pays.vide.pD.No.:p34at:ed.21.12;^^ :RunishmentipfGensure.;and: ;*
:ST.

fr-"r'
Period is treated as Leave

without Pay.

Absent from Duty for 02 Hours vide DD No. 31, On 26-10-2018. Issued Warning to be careful.2.

Involved & arrested in case FIR No. IS^dated 08.03.2020 u/s 

302 PPC PS Latamber Karak.

Dismissed from Service vide3. .

OB No. 177 dated

30.04.2020.

- —LepFBfangh^~^'' V.'* ■, r.'. r3 ■»uo

;.*ivfA'<CU?rsrrL5.u;i:^.,*< " '
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IN THE COURT OF MQHIB Uli REHMAN 
JUDICIAL MAGISTRATE, KARAK

Case No. of2020

State vs. Nazeer Ullah
C^e FIR No. 135 dated 08.03.2020 u/s 302 PPG Police Station Latembar

27.07.2020 . ■
Complete challan received from prosecution. APP for 

State present. .

The instant case under, section 302 PPC is exclusively 

triable by the Court. of Sessions; hence the case file is ... 

foi-warded herewith, under the provision of Section .190 Sub 

Section 3 Cr.P'C to the Court, of Hon'ble District and Sessions 

Judge, Karak for further appropriate order please., ■

Muharir of this 'Court is directed ..to send the case Tile 

forthwith to the Court .of Hon'ble .District and Sess.ions Judge,

■ 'Karak and also make relevant entry in the register

attested

Branch KaraK

0

7
0 V

. (MOHIB UR REHMAN) 
Judicial-Magistrate, Karak

)
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3 FORM “A”

form OF ORDER SHEET
Court of....  ....... Se.ssions J^d^?e. Kaml/  

^^4
V..

Case No..W?.3.?.
■•••of....;,..........20^0

Date of OrdeToT, • 
• Proceedings.

Serial No. of Ord
• Proceeding

er or Order or otherProceeciinp with Signature ot Judge or Magistrate and that of
______ ________ counsei where-necessary
—:__ • . ''B '

\

• 2 •• •
■■■■■

'\
Case file received'from learned
checked and put up for orders before the learned Sessions Judge, 
Karak today.

Magistrate, today. 'To be 1;area

Siipe^ntendent,. • 
Se^ps Judge^,j:araki f

c
2'?;7.2020 ■

t

Instant case-; received .from the Court of
lean led Magisti'ate, Karak. It be entered In. relevant v

Register. Accused & complainant be

~l-------- ——

summoned for '
/

. ■ JehangirKhaii 
Sessions Judge, Karak'.

■ Ssnsictns Judge, Kara^
■ ■ Or....,...02 

03.9.2C20.
.Mr. Taj. Muhammad D.'PT, for the State'and- 

ed facing, trial Nazeeruilah. on. bail with learned 
sel -Mr. Malik Rehman Advocate present who ■ 

subn itted. w/nama.. Notice dssued to the complainant 
fetur led with the report that he has. died, hence notice be ; 
issued to Mst. Miraj Bibi (widow of .deceased) for.the - 
next date. In. compliance of provisions of section 265'-C 
Cr.P

accLi^
conn

f '

\w
'{■

/

necessary copies are provided to the .accused. To - ' 
GOimf up for franiing of ch.a.rge on.--jf,c

I

•y—yehangif=^^^ 
S^siohs Judge^irak.

.E:'c\f6rM a Order Sheet S.C.doc

i
r

K {.

.; ■■■'.'.■'■'St.V'A'Lt

• Ti' 'l'._ i. h;. j' ;;;• ".fir
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V -..-. •0-. Or. 03v‘'' ** '

10.9.2020r ■■

Mr. Taj Muhammad D.P.P for the State • and

r ' ' accused facing trial Nazeerullah on bail present. Mst,p
■■i

:■

- .i Miraj .Bibi (widow- of deceased) is absent and notice-^-'.bT:']

issued to her returned with report that she has' beenT^y^'Sf
irl.mii informed personally. Formal charge framed against

accused to which he pleaded not guilty and claimed trial. ’ ;
......

, . . , P’SIfl
as well as fbrmabwitnesses’ alongwith case property bd^PP>v.yi:| 

summoned for 12.10.2020

•

A
hence private witnesses including the widow of deceased

■■Pi

^5

JehangirKhan-. 
Sessions Judge,. Karak.

■ ■

-vV-'
'■'ri

IP Reader Notepi
12.10.2020« Presiding Officer is on leave. To comeNattested up as

before on 07.11.2020. .J

ifgnfeh KaraU
•Reader.

Hii \ .
Or......1.04
07.11:2020.

y.57^
a

;■ Mr. Taj Muhammad D.P.P for the State and/ -', 

accused facing trial Nazeerullah on bail present. PWs

..usiTu::Mm
are -IIm ■ ■not m attendance .and process against them has not been 

. issued due to reader notU
on preceding date. 'Similarly^.1?

1 learned .members, of the bar:n: also observing strike 

today , on the call of KP Bar Council, Peshawar, hence
•are

proceedings nre adjourned. Formal PWs .including Mst. ' 

Miraj Bibi (widow of deceased) and
M
i-MW- case property be

summoned for 26T 1.2020.
t■ AA•vi

M ' Jehangir Khair=^ 
Sessions Judge, Karak.mW

iM1^.
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•, S.t^No, 52/7:of2020 •

Or.. ■■■.■■05

26.11.2020 .
. Mr. Zafranullah A.P.P for the State and accused ^ 

facing trial Nazeerullah on bail with learned, counsel Mr, 

Malik Rehinan . Advocate present Mst., Miraj.Bibi 

. (widow),. Muhammad Rais and Aamir Sohail. (sons) of 

deceased Noor Jamal also present and got recorded their 

statement in, respect of compromise with-.the. accused 

facing trial ..and produced an affidavit on stamp :paper 

" (Ex.PA) alongwith' attested copies of compromise 

documents submitted during BBA .petition of accused 

facing trial which are Ex.PA/1. To, come up Tor 

consideration on 28.11.2020;

Sessions Judge, Karak,
Or......... 06
28.11.2020

...Mr., Zafranullah A.P.P for the State and ^accused 

facing trial Nazeerullah on bail present. The. accused 

.sought adjournment to produce.his counsel who is busy 

today in the election, nf KB ..Bar. Council, hence 

proceedings are, adjourned. To come up on 04.12,2020.

. ■ JehSigiTBramv;^ 
Sessions Judge, Karak.

Ah
■ ■/0

/

/■

/..



V. .
IN THE COURT OF -JEHAHGIR I<CHAR ■

-SES SIGNS JUDGE'.- KARAK. ■. ' •r-

S.CNo.52/7 of 2020. , -

The State. ■ .Vs.. .•Nazeerullah.

ORDER
04.12.2020 I. - Mi:. Z'afrajiullah A.P!P .for the State' and.

accused facing trial Nazeerullah on bail present. ' ■ 

The . accused na:hied above is. facing trial in2.

: caseF.I.RNo. 135:dated 08.3.2020 under section 302

PPG registered at P.S Latamber, District Karak.

■3, ■ Qn 26.11.2020, Mst. M (widow),

.'Muhammad Rais .and Aamir-Sbhail (sons) of the' 

.deceased Noor Jamal appeared before the Court and 

produced an affidavit.: of .comprornise aiongwith 

•• attested copies of .compromise -documents • which, 

were prp4uced before the Court at the time of . pre- 

arrest bail petition of the>ccused facing-trial an.d.to. 

this effect,, -their^ioLn.t..statem.ent_recorde5~^h^i7 

■ they^tat^^tHat"tliey^and"^the'''other"legariiei'rs^fll^

■ ,deceased Noor Jamal have ilready^ ~3fect^

/^bmpromise^itlrthe accusedTacing tfiarNazeerullah

‘^Q'J^^side the Court at bail stage wherein he~"haa
K-arak ;■ Sessions Judge -^satisfied~theifr^bout"his~imToc'enc^? They, further:

■.Stated that the same. compromise is. still intact and • 

'.during BBA petition of the accused facing trial, they

. ^as well as the-other-legal heirs of the .deceased .have

f: '-.o - ' .
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got recorded their compromise statement. They 

further stated that they have got no objection on the 

acquittal of the .accused facing trial Nazeerullah'.in 

the instant case. The affidavit was . placed on file as

it
4-.'
■;s

■

.-miC

Ex.PA while attested copies of compromise

s documents submitted during bail .stage were also 

placed on file as Ex.PA/1 (consisting upon 10 pages). 

4. In view of above, I am satisfied . that' the . i •

compromise is genuine. The offence with which the. 

accused facing nrial has been, charged .is also 

compoundable, resultantly,' ■ on' acceptance . of

compromise, the accused on trial Nazeerullah is

acquitted of the charges on the basis of compromise
: {?

■ r
The accused is on bail, : his bail bonds standsexaWnei' 

Brancii
cancelled and his sureties are absolved, of their

liabilities towards bail bonds. The case property be

kept intact, till expiry of period of limitation

prescribed for appeal/revision, and. thereafter,- be 

disposed of in accordance with-law..<? -

5. File be consigned to Record Room.

Announced.
.. 04.12.2020 . . -

^Jehangif Khanf= 
. Sessions Judge, Karak

........ Judge, Karah

■'<
1
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IN THE COURT OF JEHANGIR KHAN. SESSIONS JUDGE. KARAK.w .A

CHARGE

FIR No. 135 dated .08.3.2020 ii/s 302 PP.C P.S Latamben District Karalc.

I, Jehangir Khan, Sessions Judge, Y^axdk do'hereby charge you accused: -

Nazirullah aged about 40/41 years son of.Noor Jamal resident of Saikot Jehsil. . 
Taklit-e-Nasrati District Karalc.' .'

Accused
• I

That you accused named above at 14:20 hours on 08.3.2020 at.un-paved 

way. leading to the lands known as Bajalgai situated near village Saikot, 

falling within.the criminal jurisdiction of P.S Latamber, District Karak have 

committed the ' qatl-e-amd of your father liamely .Noor /Jamal. Khan 

(complainant now deceased), through effective fire shots with your pistol 

and thereby have committed an offence punishable u/s 302 PPC and within 

the cognizance of this Court.

And I hereby direct that you be.tried by me on the afore-said charge.

The charge has been read over and explained in the language of the accused i.e, Pashto. 

Dated: 15.9.2020
V^.

Jeh^gir IHian— 
• Sessions Judge, Karak.,

Q- Do you hear and understand the charge? 
Yes. ■■ i 

Q. Do you plead guilty or claim trial? '
■Iplead not guilty and claim trial.
Do you want to produce defence?
Yes (if required)...

Accused,
Nazirullah'

sh attested

A.,

A.
Q.
A. ... Certified u/s 364 Cr.PC.

Jehan^nOan, 
Sessions Judge, Karak. '

AY<7

:•

Iv-

1 .
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Joint statement of (1) Miraj .Bibi (widow) aged about 70/71 years 
(2) Muhammad Rais aged about 49/50.years (son) and..(3) Aamir 
Sohail aged; about 25/26 years (son) of deceased ,Noor Jamal 
residents of Saikot, Tehsil Takht-e-Nasrati District Karak:-

Stated that the accused facing trial Nazirullah, has been 

charged vide case F.I.R No.' 135 dated 08.3.2020 registered under ■ , 

sections 302 PPG at P!S Latamber,.District Karak on the report of 

Noor Jamal, the. deceased .then injured. We- and the other legal heirs ) 

of the deceased Noor Jamal have already effected compromise with 

the accused facing-trial Nazirullah outside;the Court at.bail stage, 

wherein he has satisfied ■ us about his innocence. The same 

. compromise is still intact.■■ In this respect, during BBA petition of 

the accused facing trial, we and the other.legal heirs of the deceased 

have got recorded our compromise statement. To this effect we - - 

produce an affidavit on stamj: paper which is PA and also produced 

attested copies of compromise documents submitted during BBA 

petition of accused facing trial including; statement of all the legal 

heirs of deceased which are Ex.PA/1 -(consisting upon 10 pages): 

The compromise Is still intact and we-have got no objection oh the 

acquittal of the accused facing trial Nazirullah.

-• RO and AC -■•. ■ v.
26,11:2020

Mst. Miraj Bibi (widow)-:M;ap.:i;s:??|S^;^^
CNICNo/14203-19-99980-2^' ', '''''^ '-

11

Muhammad Rais Khan ___
CNIC No. .14203-4827420-7,

Aamir Sohail ^
. CNIC No.-14203-5502265-5 '

c •

\
(Jehangir KRaiv— 

Sessions Judge, Karak.

!
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Sferviee Ap!pe^ ‘Ni>.-7 / 2.0l bW--pm.
Sana Ull^i S/o Muhammad Yaqoob R/o Baram' Khel, Shnwa 

Gudi Khel-Tehsil Takht-e-kasrati District, Karak ......................I Appellant

}

Versus'

\

Pro\iincial IPolice Officer/ Inspector Gener^. of Police 

Khyber Palditunkhwa, Peshawar ' , ■
. Commandant FRP, Khyber Pakhtunkhwa, Peshawar 

Superintendent of Police, FRP, Kohaj; Rangb, Kbhat 

Government of Khyber Pakhtunkhwa through ;

. . Chik Secretary, Peshawar ' ,

2.:
3.

•• '4.

.....Respondents -V

i:

,, APPEAL UNDEJ^ SECTION.4 OF SERViqE TRIBUNAL ACT, 1974

AGAINST ; THE 

RESPONDENT NO.
“DISMISSAL FROM SERVICE”, AND HIS ABSENCE PERIOD OF D7 

DAYS IS TREATED AS ABSENCE FRO^ DUTY WITHpUT PAY, 
BEEN AWARDED TO THE A.PPELLANT AND AGAlUST THE 

OREIER 20/11/2018 PASSED BY RESPONDENT NO. 2 |WHEREIN 

Re4eSENTATION/ DEPARTMENTAL APPEAL filed BY 

aprRTiTANT HAS BEEN REJECTEI^------ -------------- 1—^^  

BYORDER DATED 11/09/2018 PASSED
penalty of3 BY WHICH MAJOR

•1

HAS

5 iPRAYER

S
service appeal, the punishment awarded to theBy accepting this

appellant! through impugned orders jiatcd 11/09/2018 and
graciously be set aside by declaring It illegal, 

void, unlawful, without,authority, based on mala fide, void abmitio
sustainable- and the appejlant is entitled^m-^,^.,^.

20/11/2018 may

and thus , not 

reiristateihent .with all back benefits of pay and
I service.

\ M « N !%.!<
l.txiUh'-.’i*

» l ii II 11)4^3 f v luv
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KHVBER PAKHTUNKHWA
. ' ■ i

BEFORE THE

Service Appeal Nc^. 1500/2018 I //'C' / \V • r._ \ i• *
115.12.2018 " 
li05.,2022 !'

. Date of Institution 

' Date of Decision

Sana Ullah S/0 Muhammad iaqocb R/0 Baram Khel, Shnwa
Ldi Khel Tehsil Takhti-e-Nasrati District Karak.

I if . ■ ■ ' ! ■ • iI(Appellant)-!• .
f

VERSUS

Officer/Inspectpr General of F|'clice Khyber 

PakljtuhkpAva, P^sh^war and three others.
Provincial ■ Police

I I.

dents)(Respqr«.

Shahid CJayun) Khattak, 
Acivocafe'

Kdbir Uliah Khattak, 
Additional Advocate General

Fof appellant.

For respondents.

... • Member (J) 

... Membdri(J)
Sdlah-Ud-Din 

Rozina Rehman

iUDGMENT
!

ppfeilant has invoked the

juj-isdictipri of this Tribunal through abov.e titled appeal with the prayer

' - '
' as copied below:

RbZIN4 REHMAN. MEMBER (Jl: The a

!•
■ f,.' : ' «•>
accepting this service appeal, the 

awarded to the appellant through impugned prders

Duhishment

(dated 11.09.2018 and 20.11.2018. may graciously be 
' i ■ ■' '
set aside by declaring it illegal, . void, unlawful

without authority, based on rr alafide, void ab:-initio

and thus not sustainable and the appellant is

entitled for reinstatement with all back benefits of

pay and service."

N .
5

AT-^ESTED
I

. KF.% u/.
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that appellant was serving as
!

I

No.122 deployed at District Kohst. It was

'2'. ■ Brief facts of the case are

Constable in FRP Platoon 

oh 29.07.2018 wheri one Mofflin vi^as kfrested vide caseTlR No.446

harned ap Dellant as anfor having 4-Kg of Charas who allegedly 

accused, therefore, the appellant was a so ^rrested on the same day 

by the local police. He was served wi:h a'charge shpet alongwith 

s.ialemeht of allegations which v\|as properly, replied but the same 

not taken into consideration and appellant was disriissed from 

11.09.2018. He filed depafimental appealj which 

d|ismissed. heince, the present service appeal.

We have .hfeard Shahid jsayum Khattak Advocate learned 

ciounsel'for appellant and Kabir Ullah; Khkttak, learne;d Additional 

Advocate Genera! for respondents and have gone through the 

rscord and thb proceedings of the' case in rninute particulars.

I

■ was

was• service on
1

.i>

3.

g. ■ Shahid Qayum Khattak Advocate learned counsel appearing 

'.behalf of appellant, inter-alia, submitted that the impugned orders are 

illegal, .unlawful, without authority, hence the same are liable to be. set

* , * I .
aside being based on surmises and corijec

on

t was submitted thatures.

the reply to the charge sheet submitted by he appellarjit was not taken
, ■ : . i r: " . ' ■ i . ■ ■ .

into considerbtion and that proper procedure was not ladopted. It was

contended that no show cause notice Was jssued-to the appellant and

order to scrutinize thethat .no proper regular inquiry waS conducted in 

fconduct of the appellant .with' reference to the charges. The learned

counsel further contended that the appellant was falsiply implicated in 

FIR No.446 merely on the staternent of an accused persion and

ended on 'spot nDr any

■ case

that the appellant was neither -appreh 

incrimihating. article was recovered frpm iis immediate possession.
t-'.K

--T"



3. •.

fDfOper oppcrtunity of personal hearing 

demnetJ unheard; that
Uastly, it was submitted that no

provided to the appellant and he jwas, conwas

duty at the relevant time of alleged occurrencethe appellant was on 

^nd was arrested on the same day and the moment-he was released ,

f’roiti jail, he resumed his duty, therefore the absence period of seven

confined in judicial lockup butdays was beyond his control as he 

this aspect of the case was ignored by the respondents.

was I

Conversely, learned MG contended that appellant had

was brrested by

■

develolDed links with drug paddler namely Momih who 

the lodal police with. 4 Kg of Charas who disclosed before the Police

jjarty.to have been-brought the recovered Charas for the;present 

appellant,'therefore, appellant was arrested and prope^ case vide FIR 

registered. He submitted that he was'pjroperly issued
No.446 was

tharge sheet with statement of allegations and .Inquiry Officer was 

.hominated to conduct inquiry against him and that after fulfillment of

dismissed from service by the competent, ail co'dat formalities, he was

' authority.

From the record it is evident that appellant ^ Sana Ullah was 

charge sheeted for having, committed the following ac|;s;/omission:

■ “As reported vide FRP'Lines Kohat DD No.03 dated’ .

29.07.2018, you have.been charged/arrested vide

■i. ■ FIR'No.446 dated 29.07.2018 Li/S 9-C CNSAP.SCantt.
i

District Kohat for dealing with’Narcotics as is evident 

froin contents of said FIR because accused Moiuip, after , 

recovery of 4Kg Chars, disclosed be

6.

case '

\

"ore the SHQ that he

you (Sana Ullah).was ' taking the recovered Chars tc
*<.C



. 4 .

remained absent vide DD No,36 ^ated.Secondly, you

27.07.2016 till date.: Thus you have 'pommitted a^OSS

“Misconduct” as defined in Rule 2 of Police Rules,

1975”

He submitted reply to, the charge Sheet anc one Noor Ullah Khan DSP

FRP Kohat was appointed as inquiry pfTicer. The inquiry: report is

Witness was examined inAvailable on file which shows; that no

of |;he present appellant. No cogent and reliable eyideneepresenpe

‘ s adduced in . the course'of inquiry against ^ppel ant. Call Detailwas

fiecord: (CDR) of appellant was collected but he was 'ne|/er confronted ■

accordant^ With law and prbce(jure. .It is also

rtot'dehied that the appellant was not arrested bn sfjot and nothing

The main

With the CDR strictly, in

recovered from his possession.incriminating was ever 

accused .Mornin allegedly arrested on spot for haying 4 packets of

Charas (04 Kg) did not record his confession rather ihe charged the
■ ■' ■ i ’ i

in. his statement U/S 161 Cr.PC which ispresent appellant allegedly 

inadmissible in evidertte. Both accused; Mornin and the present 

appellant Saha Ullah were tried in a cqmpetent court of Law and vide

of .the learned Judge, ..Special Court, Kohat, dafod 01.04.2021, 

and -Sana Ullah were acquitted from the charges

order

both rflomin Khan 

leveled against them 

29.07.2018 when FIR No.446 was registered. His absence is justified

arrested and sent to judicidl lockup and scomafter getting, 

bail., he joined his'duty. His links with.accused Mornin were

The present appellant was arrested on

as he was 

. release on

atteste»|..^q^ properly established. It has been Held 

cquittals ard certainly hohorabje. There

Dy the superior fora, that all. 

can.be no'acquittal which
yTti.'

r, FiWa
«T* ;j
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in themay be.said to be dishonorable. Involvement of the appellant

wh‘ch l^e had been dismissed from I. criminal, case was also a ground on

said-ground hab sub'sequently disappeared through

as- a fit. and proper person

service and the
I

I
'|:iis acquittal, making hirri re-e'merge 

tentitled to continue his service. His links with law breaking persons ■

■ 'were hot brought on record and the inquiry report is silent in this

regard.

ekablished from the. record that charges of his involvement

in honorable acquittal of the
7... It is

ip the criminal case ultimately culminated 

■ appellbht by the competent coUrt of Law. In this hespect we have 

guidance from 1988 PLG (CS) 179, 2008 SCMR 215.:and PLD

I

‘sought

• 2010 Supreme Court, 695 and judgments rendered bv this Tt'ibunal in ,

Nawaz' Vs. PoliceAppeal. No.1380/2014 titled Ham 

. •: Department; Service Appeal No:61.6/ioi7 titled Mumtaz Ali Vs. Police

Department; Service Appeal No.863/2018 titled Fateh-ur-Rehrrtan Vs. •

Service.

■ Police Department; Service Appeal No.1065/2019 titled Naveed .Gul

Appeal No. 12098/2020 titled Ali ^
■ Vs. Police Department and Service 

Imran Vs. Police Department..

iFnr what -has~been gone above,Ithe~rappeal_arjTan^
8.

■ .. acce^d~Consequehdy, the impugned order__oi;_imposition,of.penalty

7rfe.sit^i^;/apd4 .
■ with’disciplina 17.proceedings.wherefrom.it.resulted

.,tHgai^llaht'is-reinstated;ihtojervjce7ro^J:he~date~ofdismiisalirom

^service .with. alLback. benefits .JThe ^conce

/^Ccopy_of_thisrjirdgment,-shalUssue

rned-responbent,.on^recei[^'

'the^ofder of^appellah^>

/relHititerhent Witm^iLbidk.benefits.havirig.accrued.or.accruablejrom

1

7
1.1
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tfirclati^3is--dis^ Parties3xeJeft-to-bear^their I

. ^wa^stSv-File-be GGn^gneGUtO;;^exe.coi:d*r-oom.

ANNOUNCED.
17.05.2022 ^

(RMna'Rehman) 
/ MemiMr (J),7^-*> I -1

(Salah-:ud-Diri) 
Member (J)
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20M PLCte-Of^'^l
:2«S'CMIt..0'«'8 
[§UErttee iSetrrt fii'fiaiasrtianli. 
treselEt: GuIzm^ Alttoefl, ei. J., Ijaa til AKsim atfd SidHamSff^i# Amin
AhaedjJJ
Dr. SGlHAlLiaASSAN iteN addotliers-^lPi^fionOTS
Versus

DM£Cr6»iit G^NltllAL (i£fe^AKGH)i tSVEStOtt AT® DAIRY 
DEVliiLGI»SynEfit DE^ARMr&Nfi LAS@fiS iud others^
Respondents
Civil i^titiuriis Ntis. 41-^3,420^i aod-4504 of 2019, aeOtded on 20t& ATagusi;.2021).
(Against flte jiidgto^t.digtea :2B.aO:20l9 of fee PuigalJ Servit'e trifeuBal -passed in 
Ap¥(eal No.-.Z8?5W4) '
(a) Cirastitfltiffn dff»fciStaB>^ •
—Art. r3^a>--Cmi seiviGe^Codo^^Bn^ dtipSiailsenfel .pibiseffelliiiigs-f 
proceedjiilgs-*-^A<cqfelM--4h->tirfclife#.^rdee'edfeg“s-^Don^^^ jeopardyi- pfmciple of-- 
Applicatioa—tivil - sb^anf- (fcrild; ■ n^rt esoapfr.-. depat^iftjS' .pioeBO^gs- .of 
con^^UBDGi^. fe^rtoi OB- dcedCQTt-.-ofliis -acqmtta^Xcf&fefSSoa. 6 3' a’^diifeitiid’ dSarge' 
aaisinil'©^•'of-fee Satne^'fei^^e'd -Br-Sn'sactidtt;. ffifese ^o 'Wdie eiidiefy fefesfft 
JOtiSdiotit^ ^Tife diSei^nt ^aftdiitdS' df prodf fts well as-'phJtdtfeftS-’-^iferrfeal 

■' •pi^);teaflion;Eeqaireds^tp«j’d£:i^ naiTnWlyjacfcet^-;pro'®&aitfemd^'fells, 
©Q.fei •dnafiMi'^iaDi>;&dinfe pro^ ^eld^of^dtarBie jcdptody to a 

deliiii$oeia-officef.
(B). Fm^rn Efepfeyees Bi£fi«ieDcyi DiScipM^ add .AetfluafaliilJ^ Atit (XII of 
200«)*i-

■ _-S.'-4“‘l^fi«ial&-<3f‘Ptrallty RSf-tfarcai lnStitu^® (Ibe petrtion'eFSO'^-^t'ticaijemeht of
Bh-ds iilitottgfe
opeEfftm^^Mje depaittf^tai-atedouats.fat
of que^felam®.to •mafee' il’Jicii profit; and receividg- GotoiSSioa in 
pfocui:efiieiK---F^dQetS 'vfeO Wtefd ®^als ©f:Pbiiltry Rds"cfar'sla InSStoto were
fcmnd gOiilty by-fee ii^uiiy’o^t^ and- awarded pum^ettfs'iSitluding.cdmpUibry 
retitoflient add r-etnoviil ifSfe SiJrvfee-'-Said peBidties were maintained by fee 
Service ttifem^WHeMi feat felldple transactions 'mvolving fee grant package 
tfirdngb -^Vateily iffcid iine'onnts itteseapaBl'y ‘-es-feblisBetl- -petitioners’
ctilp£tbftity;.as o^BiM-GbnsSfid-s-WBi’e-avaiUabVefe.feefotm pf'depierfeifeittal aGcmfets' 
to paytesarts -to asfe ye'nddrs-^Si^l&iiy wifeofe nnifeori^
puicliase &omprivate 'agfangemeiits coiil'd'dot tre Vinwud as. an 
iflnocestf-ofeissiicnii feaf' tQtoj.by dffioefs wife Gt^Jdertsblb staaa^'^&qieneiine-^ 
Petitidii^g''stress of propOrtrcjntfteiy;in tfis. awai'd- of-p^islmieBt
was', enfe-^-bestde-fee -teave ■td-^''eal waS-dlsfeLSsed fliMi leave
was-decfin^'.
(t) C5Va sefVkb«^

/

I

hap5:/A/ww.pakt5tanl3iftSSle«oniflibSWPftfttC8seiav/7G&^f»aBft=S32asa56' 1/6
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•&eTVMti '.4ijity tecli':e'f---
CCfiLse<pe]a;&Gs--^P\il^ic aailttn;# '®:&t afit-a-itfery-B#' oats was
cast T3^ a State- ^ ^‘ee i^.-Se^iWe 'in SsfaD'eM;•
rnat&^s-rFiiEaaG-iaa ceo^cfia'or of
ffi:oSt r^ga^t de|/ravi#—(D&GB k pliMic servant was fola-d to Bfa^e -Qie eaf>ad^ to 
bea-ay tbe pa&lk trtistj it woiiid b® Mtoat 'uBWiS® as Weill as bi;eix:|)6'd4BEit te) tetain Him 
ontbejbb,

Mrs. Hireen Jsrnm, AdVacate Siipeme Cottft few Fetiitaoiiefs'tin C. js. Mo6.4f^ 
aiid«9/2Df95

Abdtil RaM^tti- .■B3i{atfei;,..Ad^od-ats Sapieme CoM'fot (iii Mo.
•-450-fflf9)

i
M^eiO feiT'Res^otiflteOits'-. ■ 
tImb' of'Seariffig: .2'^'Amgii'St^ 2'(D'i^0i 

OiiitDEIl
. QAZl MGaAMMA0'-A»sf AKIVEED, 3:-^lk a'long :dfaWii stmg^e. 'malkBd 
by GonsbciMve failtafess. toe fjetitiOaers are resided fn toe last ditch to saVe their 
jobs; toey were attoeheliiiin Vmocxs capacities in the Pdmltry keirearch Ihstitate at 
Rartpinto. The ^isti^e started m toe wafce Of massr&e eaftoqoafce toat 
deVast^eih'jolted Asad Jaramm itcd Kashntif with adjototog parts Of Rhyber 
paMamfitoa to-toe year »S; Wito an -uhprBbe'dbtttbd totMs.ity,. toe-seismiG 
vi%ato3iiSs.-tollswed by •»t&h©ok!l of liieanitpTGp'eriy.
les'Biae aiQd':reh'abii#sti^-e#i^s t^to toe'assistaaide Oif'tot-eigE-.d^horS'at^^^^ 
liter toe to-sastea; »i^^^allAgiaMtofai-^fgahizalim; a'B^iftsMd^ed-atefley Of • 
toe ■Ooited MaMs.-'Osgamigaeioh, jo-toed toe el'ertS'-by'.-de^aehit^g"inb'sta^^tial• 
aasi■stalsc’e toiotiigh toe '^od dfftoes of toe Asiah Eieveloptoenit' Batik- to .provide 
poOiltiy package fef, "immediate sippOft to poof add vdiddfabie' hOhsehoids in 
toaGcessible ar^ ievastatod by toe 2003 earthquake". i the Ponfey Research 
Thstitote Rawaipindi was tosiced to feacl oto the vtotiins with aid package. 'Bf. 
Stoias-niMHasgasto Br, Sohaii Massan lOiad-and Mitosintoad Jaij^ed MayyM we 
posto'd as D&ector* Agsisekfit i)toector and ©ftose Supd^tondentifgspeetiydyj toey
W€^ feiphdd to proeto=e t©i;0f0 bhds, stkitoaEdi^^cfficat^^^
of tr«):erc^oii, wese s^^'by toe''ded4r'ten.#'«et'dified^-Tlto-df2t)07 ■ 
it app*^ toat iUM- Mrds Wetfe purehased #Qto desighated otoleto
wMle. toi- toe ff&vMm vetiMed on to^ own; ft is
M toi's'to^' a private 'st^pii-e’f, nafaeiy, AhdiM-‘SftbOOf lodgei eOfifplamf 
■mto. toe iDiceetor Senierai .Livestock Lahore -sTM-eptotons
mrodifications to toe stiippfy Gontfacl: fegardtog 25 0'00 Birds; he blarfied them for 
redinclton in to© setded pSiGe as Weil as witoholding of mcoffie tax Besides charging 
eofiEmtosion on each Bifto the eptoplatot was probed to aM toe d^aftefent vide 
order da^edS.gJdit detadfedfo pi:OeBed agatost toem on toeMowiag Charges:

■ h.they engaged-to pfivatjeBtetoess-'ofsnfp^g pd§ld^'bffidsin.eaito-qhake-'hit
areas to toek dfScikl^ e's^ac^iBSiabastoi.toeifposMbh.' ' .

2/6hltps://www.p(akistaniawsftB.Ei3ma:ogirt/PrtRlOas^aW7l3as^NamB:^-!S.iasa5S
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n-. They opened eard operated Salce'ddpS^^^ai' accoliiit/^viot .tii'ese frauddlent 
• . ttansac^doifs. . - .

iii. They estimatEd^rofit-erf Rs.4'.3'06 ndlfionBy pii&Gtirmg:pbultry birds
ef ^stiosafcie <liiality ®oM private paailiy feiias at ro^-bottbm rates and 
ss^plyiug the same to v^bus ageticies moludnig FAQ at hefty rate's,

• pew'ketiirg &e differeMi'aii.'.
iv. They receded a stSi of Rs'.0.295.MillicKi as GD&toissibii-ftom a fkrmer Mr.

Abdiil SabooT resMeet of Mohallah Shah JaihaC, GaMiar Mandi.

Mr, Faihaa Aziz Khawa^'a, a g-ade 20 offiGer of PAS,' was appoihteti as mquiry 
e^cer. After a' regoii^ mqairy followed by pefsoflai healing, the Chief Minister 
vide order dated vide ord^ dated 14.015.2012 cor^ulsafiiy rettred Dr.. Shamas-ul- 
Hassaa' wi^ a ^edtion to,recover l;S.4.gDl niillitte afong WM Rsi4^3©S iniUion 
aiid K&,&.295 teGeived bty him thremigh foe iihpaghed trahMctioas. Dr.
SohaiilRassan E^-^tM'bder was. atvardedm^or penalty Gff.reasovd fFohi service;
MtfoatQiEEiad. laved ‘Nayyar p^tiaaet Was ako ■ distMss'ed ffom foe service; they 
pefoioired before fod'Chief lihsietef for a review; m elaborate exei^sB alteady 
^TpaRrtfrirj^Tr and a ebaasidered decision notwifostaddfog, foe Qa^ Miiuster,

■ noTiefoeless, passed'foe foll’oWkig'oTdhr': ...

"After due exSEEndhatfon Of foe foots of foe case, cbiiteEts of foe review petition 
attd avenaente made by tl^Teview pedtion^rs bef(^e foe Hearihg OfBcer,,it 
ia observed foiat foe acciased officers have veiy vf&ein’ently Gotitended foat 
neither they Were given a fair opportunity of heaiing-nor foh trial was.rgiven 
to themselves. They.ako cofo;eirded that "foe'•'responsibly was not 

' ai^cfttitKied aihectfdhig-fo descaiption/offi'ciai idle. Thm:eforfe, foe
order of penalty dated 1-4.06.2012 is set asidh and a de novo proGeefoag is 
©tiwedi :a!g^Bt foe'-aGea^-oner's-namely'-I^.. Shtoas^mkRasskn, Ex- 

. Director, PEit, E;awalpmdi^ Dr. Sdliail Hassm Ix-AsSistant Director^
FBI and Mr. -Javed Nayyar, Offiae Snpefinteadent, PStl, RaWalpinfo. The 
A.D. EUB-y -piit np a panel of stiitabie officers for appidmairent trf an inquiiy 
Officer to-GondhCt fie nOVo'prOGeedings in foe case'.'*

Dr. MuhasniDiad Sha^bif Sh-iiiiid, DiieetOf CHQ!R).i3ireGtOHdi-. G-eheral (Ext) L&DD 
Pojqab Gondunted. de noVO ihqlliiy. "With nofoing additional, foe secotid' inquiry 
officer Game lEtp Wifo cohlGluddns, best dfeseffoed' as sel'f desfoubtive; he
bsaaigMy recGHtmeoided forfeitufe incfeth'eiatSj albeit after bb'ldihg' foem gfolty of 
nriscondiict iffldief the Ptejab -Employ^ Effibieney D’iSG^liiie and Abcdiintdbilily 
Act, a best possible package under foe GirciMktahbeSi The competent
gufoortty/Secretary L&DD Dep^inent Lahore remittsd the matter for 
reGobsideratida of inoposed iJenal^ whereupon foe iudi^ office Game up-.Wifo a 
sEghay Mgber wage; foas time; he recteamjended cbynis-oty r-etkeflaent for Dr. 
ShaEM-nl-Hass^-peitrtiQaer while sugg^&d fcrtfeifBre'cff five iaGtemtents y Dn 
Sohail Sass^.KhM' Wifo adilMohal re'dnetioh te lower'ptihl-ffif. Mufiai^ad Javed 
"Nayyar, .petitions. Tie '^e-refory, .iowevei, restored p^aides' snggestet-ly foe'-first 
inquiry officer, except for conversion'of dismissal of Mahamina'd JaVed Nayyar, 
petitioEBi, i6rtO''fe3ia:©val ®-om' seryfee. Appeal- before foe -CJbaef Sscretafy foiled oh

1
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■ I3\OS'2'ffl4 Miowed by before Tobmiial on 2^8:07.2015. -
'Ibe petrcioners af/proacbed liiia Conrt and die matter -Was emie agaia remanded on 
4 3 201.9 to tbe Service Tribdndl foT decision aireab. .The Service Tribunal 
maintaitied to fedifrgs vide, jud^ent dated 2'8.tO.2019, vir^ whereof are being • 
jointly assailed by the learned ceunsOl';- it k- contendedi in i^son, that after 
pedtioiiers' excHietatinn fibm the pro'ceedings of Anti Cerenaption Depaitment, their 
position stcw)d' vmdicated .md there was nO occasion for the authorities to 
departmentally proceed, against theBi; that the penhiiids inflicted upon the 
petitioners are disiffoportionately harsh as in. Ihe absence of positive proof, 
forfeiture, of mcreatents ssreeoinin^ded'by the secohdiaqnity Officer was a more 
ctHiscionable treatment in circvtinstanee; that in any case, ehhMieeraeift'of penalty 
required ressoHS m snppOTt thereof aGGOrtiing to the leain'ed counsel, hopelessly 
feckiiig ih'the hnpu^gitied order;' that mere opeiting of accOtots wiSiQiit-ahy proof of 
Wfengfol g^'wewdi not Warrant tb seal a •Inng career otherwise uhble'nii^hedi 
etaicluded die foamed ocniDsel after relying on a ntmiber etf oases stoietured in
diflereiLt'factaal'backgromids.

2. Heard. KecOfil perused.
3, It is by now wel settied fliat a civil servant cannof.-eschp? departaiental 

proceeT^ngs cn consequences thefebf on account of Ms’ acquitfol/exonbration on a 
criminal charge aiising out of the same nnpugBLed tranSaetioh; these two.-are entirely 
rtreitt juriisdictions with dtfferent Stand^ds of proof as Wefl as inooedures; 
grtminal prosesTitftoa tequitbs strict ptetof through a Bari-owly jacketed procedure, 
and, thus, State's faalnte on criimital'plane does not pitivide' sfiieid- bf.‘double 
jep^dy b3 a offi'cer. We wcndd othm-Wise . not Comment upon the
oufeome of probeedmgs before the Anti Corraptibn Depmtmeht aS the m^r is not 
before' us iror the petitioners have picked Up the eouiage tb place details thereof 
b^bie the anfoc«!Mes;- Multipfo ttatoaetlDn® with ^aht package-through privafely 
held 'bank accoutots inescapably established petitione'ts' etdpability as official 
ChimiieiS W^ ^aalaMe -iii the form of departmentfl accounts tb effeet payoients to 
&e .vendors. wrfihbiit approval or authority purchase foom outfots through
privafe arrangenaeiis cannot be viewed ^ an innoceht nifiission, that too, by 
officei-s witii conSi-d^ublfe btandingfexperience. Petitioners' emphalic stiess bn the 
principie of prc^tbltiOnately is entirely beside the marie. ‘Publie am^ority is a most 
Sacred tiust and a very blsh onus is c^t upon a Sftite imctlbnaiy to uphold the 

''highest' degree-,--of reCtitti^ ih fm^ciai matters; 'fin^eii^ cotraption, or , 
masa^mfopriaticKi ctfpubliG 'moitey are wrongs of most fophgjiaiHit depra'iniy; once a 

•publSb servanl is fouaEd-to:have'-£he';capac% 'to betray-die-'pdbEe it wbdld b'e 
mb^ unwise as W«1 as kexpedieSt to retain him on the Ibbi Ifite^hy ;of ah ^

• individuai caaitetbe quantifled an;d, thus-, in. the citcurastaifoes of the,i»eseiit 'case,- 
the principle of propbrtib&ffHty has no ^plication. SMariy ' atgoment that 
eiahancment of penalty in Ihe de novo inqmry reqtiited additional material and 
stew cause does not hbld inuch Water. The edtiie materihl -was collected by the first 
inqttiiy officer and Was wel within the notice bf the pettibrners; they -were 
CMifl-onted: with the av^lable material during personal he^ings and it was after 
cbldpli-aaice. witii ^1 the procedih^al formalities that th^ were r-ecbrnteefided 
penalties they snUght review, whereof, apparently fortio- valid teasotrs.-As -pointed -

4/6htlps://www.paWslanlawsile.cxifrBlQgin/PrinlC^el-aw?caseNanTB^D2BS9'56

’ I

I ,
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before the service tribunal
KHYBER PAKHTUNKHWA PESHAWAR
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Service Appeal No.■■-i

A V>l,ry NO--

^TppEllant^*.
Fazal Munir'Constable No. 812 of KBI staff Karak

r

S..'- Versus

' -TV 
-'-• //

Provincial Police Officer/ Inspector General of PolK^rn ^ y, 

Khyber Pakhtunkhwa, Peshawar .
Deputy Inspector General of Police Kohat Region, 
.Superintendent of Police, Investigation Wing Karak 

Government of Khyber Pakhtunkhwa through 

Chi-ef Secretar^t Peshawar '■

1,
//■ 

■ y V‘

2.

3. ■

•4..

...P'.espondents

appeal UNBER .section 4 OF SERVICE TRIBUNAL ACT^ 1974 
■ APtlNST THE ORDER DATED 18/01./20I9 ^PAbSED ■ PE ioNDEN^NO 2 BY WHICH THE D.EPARTMENTAL APPEAL 

OF PEThSeR WAS ACCEll-TED BUT THE INTERVENING ■■ 
PERIOD WAS TREATED AS UNAUTHO.RIZED LEAVE WllHO.U^

■ pay AND AGAINST THE ORDER DATED n/03/2019 OF 
respondent no 1 BY. WHICH TFIE PETITION OF APPELLANl

' u^y°^lArW:.,ROTEn BEING TlMEJjARRED_FOR-IiIlA)LS

BY

' PRAYER
On accepting this-service appeal, tne impugned order dated

2 to' the .extend of18/01/2019 passed by responder.t. No ?

F^edto-dLay

jRegistrar

period bei.ig ' treated’ aspimishment oT intervening 

unauthorized leave witlTo\.it pay may p! e.ase be set aside

dated 21/03/2019 passed by tespondent
without

alongwith order
by declaring iv. illegal, void, uniavylul

mala fide, void abinitio. and thus not
INo.

authority, 'based on 
sustainable to the extend of punishment and dTc appellant i

entitled for all back -benefits of pay and

is

service.

Respectfully Sheweth;

as constableThnt...appellant was,serving in the police departmont 
and has rendered' satisfactory Service in the' Department and

th'full zeal and enthusiasm,.

i:

perforrr.ied his duties:wi

I
’■'! rNfF tt 

■:s •:<:

-• r. -

V';
' I,
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BEFOI^E THE,KHYBER PAKHTUNKHWA SERVICES TRIBUNA.U
. PESHAWAR. .

Service Appeal No. 481/2019 '
\

10.04.2019 

' . Date of Decision ' 21.10.2021

Date of Institution 5

Fazal Munir Constable No. 812 of KBI.Staff Karak.

(Appellant).

VERSUS

Provincial Police' Officer/Inspector- General of Police Khyber 
. Pakhtunkhwa,-Peshawar and-three others. '

(Respo.ndents)

MR. SHAHID QAVUM KH.ATTAK, ' 
Advocate For appellant.. '

MR.. MUHAMMAD. ADEEL BUTT 
Additional Advocate General For respondents.

MR. AHMAD SULTAN TAREEN ■ 
, MR. SALAH-UD-DIN'

CHAIRMAN
MEMBER(jUDICIAL)

JUDGMENT:

SALAH-UD-DIN, MEMBER:-•

•Precise• facts as gleaning from the record are that the .• 

'appellant was serving. ■ as constable,' who was proceeded 

against .departmentally on the allegations'that, he vv/as. charged 

■ in case FIR No. 232- dated 07.02.2016 under, section 302/34 

PPC Police Station Yaqoob Khan Shaheed District, Karak' and 

that he also absented himself from .lawful, duty. The inquiry 

against the appellant'culminated in t'lis di.smissal from, seirvice 

- vide' order dated 27,09.2016 pas:sed by the' ■'competent','

, Authority,. The appellant challenged the same through filing of 

departmental , appeal,. which .was decided vide order dated o

j

7

J

ATVK^mn

■y;s ;\-i I
!>y 4' t . r ; ,.K 1, (

x- I :! ':-n> UJ.f,..' = •
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18.01.2019,'whereby the appellant was^ reinstated in service, 

however the interven-ing period was treated as unauthorized' 

■leave without paV' -appellant .being- aggrieved .ob.the.' 

a'fpreme-ntion,ed. order . to ■ the extent of trea.ting of the 

■intervening . period as ' unauthorized leave 'without pay, 

challenged the same through filing of review, however the 

same was filed on the'ground that it'was tin-ie barred by 14 

days. Tlie appellant has now approached this Tribunal through 

filing' of' the instant service appeal' for redressal of his 

grievance. .

■ r.

2. .■.-■'Notices were issued to the re'Spon.dents, wtro- submitted 

their reply/comments, wherein they . refuted - the contention of 

the a'ppellant; ' . .

3.....-Learned counsel for the appellant, has argued th.at-the 

appellant did not remain absent from duty and v»/hole of the 

proceedings were conducted at his back',, without affording him 

. •; any opportunity of personal hearing or sel.f'defense; 'that'the

appellant was falsely charged in the criminal case and was 

ultiniately acquitted by the learned trial'court-on ,07.06,20 1.'8; 

that in v.iew .of, acquittal of-the a.ppellant, . the. dppellar-iL. is . 

' . entitled to all,back benefits, therefore-, the impugned, order to 

the extent of treating the intervening period.as unauthorized
I

■leave without pay is wrong and illegal,--hence llable to be set- - 

aside to that; extent.

>4

4. 'On the other hand, learned Additional Advocate General 

■ for the respondents has argued that after involvement In the 

- criminal case, the appellant had willfully absented hi.msqlf-frorri 

duty, therefore, disciplinary^ action was rightly taken, against 

h-im; that the appellant did not,perform any.duty during the 

--■ intervening period^ therefore, on' the basis of no work, no pay, 

the said period has rightly• been considered as unauthorized 

leave without pay; that the appeal.of the, appellant is barred 

by time and-is liable to'b.e dismissed with cost, ■

V,/ -
>\

■ - 
. • i ,* S fK I,,

: J.
I -.'■.if■ .v *..

) ■' !
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arguments of learned counsel for the 

learned Additional Advocate General:, for
,We have heard the

appellant .as well as 

. the respondents and have perused the record.

5.

record ‘would show chat, .disciplinaryA perusal of the
taken against the appellant on the allegations Chat

and had absented himself '

6.. .
.action was

he was involved in a criminal case
from lawful duty -with effect from 05.05.2016 and that he was

FIR of the concerned criminal■1

reportedly remained abscondei
07.05.2016 and the disciplinaryregistered oncase was

■ initiated against the appellant on<'
proceedings •were

dismissal of Che. appellant03.06.2016, which culminated in 
from service vide, order dated 2:'.09.2016 passed by the

, i5 dated 03.09.2016competent Authority. Copy of -Mad No
Che appellant had made his arrival in Policewould show that

Line Karak and this 
competent Authority in the impugned 0[;der dated 27.09.2016.

The competent Authority has mentioned in the impugned 

27:09.2016 that Che Bail Before Arrest of the

fact has aisc been mentioned by tl^e
i

v
order dated

17.09.2016 and he was sent toappellant was recalled on 

District Jail Karak, which means that the- appellant wasI

admittedly in Jail, however it is astonishing that the competent 

Authority has mentioned, in the impugned order that the 

absented himself from duty with ;effect fromappellant again
17.09.2016. Tne. con^petent Authority was well aware of the

fact Cha-: Che appellant was in jail, however he was treated as 

absent from duty,’ which is not justifiable bn any legal 

touchstone. Moreover, It is also evident frofn copy of Mad No. 

19 dated 17.09.2016 that the appellant was already under 

suspension at the time of recalling of his Bail Belore Arrest 

application. The appellant remained in custody and was 

ultimately acquitted vide judgment dated 07.06.2013.

R'is evident from the record that the appellant was / 

.under suspension and after dismissal of his Bail Before Arrest /
7.

’’a^TTcacTon, Che appellant remained in custody till his acquittal^

available■■'on 07.06.2018. No. cogent and convincing material .is

Che I'ecord to justify Che •allegations against the appellant ^on

2^

:Viii-i-

f,'. f.’.'i -• V

'ttCL'-'-’ X"•sr'' --c
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therefore, tOe__appollaCe

the intervening perioci as
willfuT absenceRegarding

AdITwHy was-not justified m treating 

unauthoriz.edheave without pay.

w of the foregoing discussion, the appepi m hand is

l3'01-r2Gl9 and- "

extent that during the ' ,

his

8... -Iri view 

“ allowed.

'21.03.2019 are 

.intervening period, the appellant 

V with all consequential benefits. Parties aie

File be consigned' to the record room.

impugned orders datedThe
modified to the

[ shall be treated , as on.^duty 

left to’ bear their

' own costs

i-announced 
21.10.?.021 • ^ /

(SALAH-UD-DIN) 
member (JUDICIAL)

(AHMA^D^ULTAN TAREEN) 

CHAIRMAN,

IVfi

S>aTc-1>!' Pi'i'scntati.c-n ot.An--aiciUioii —

v''u:;v

....

N:'=. ,V/.i /''.i .:j)y____
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BEFORE THE SERVICE TRIBUNAL

PAKHTUNKHWA PESHAWAR

Bi- /‘2019

i:- ,'i?

KHYBER
m '

• Service Appeal No_.

u " uh' Dl.u’y

T' Munir Constable No. 812 of KB-I staff Kai ak ^Fa:2al ■p JA ^ tl.
,.. .Appellantc .•r■Imimk>

S^iiVh ■ifI •rVersus // •'.■

//ur''f

1 fA I .Provincial-Police Officer/ Inspector General of Pofid/^

Khyber-Pakhtunk'hvva, Peshawar

Deputy Inspector General of Police Kohat Region 

Superintendent of Police, Investigation Wing Karak 

Government of Khyber Pakhtunkhwa through 

Chief Secretary, Peshawar^

•1
1. w\\

•■'■wfC
■ ■— ■A

■ 2,"

3,
4. f

....fRespondents

r I

APPEAL UNDER SECTION 4 OF SERVICE TRLBUNAL ACT 1974 
APPINST the ' order dated 1,8/01/2019- 
ppctpONDENT NO 2 BY WHICH THE DEPARTMENTAL APPEAL 

PETITIONER ' was ACCEl-TED '-^VUTHE INTERVENING 
PERIOD WAS TREATED -UNAUTHORIZED- LEAVE W

- DAV ATjn AGAINST THE ORDER DATED 21703/2019 cr 
' '^PONDENT NO i'bY WHICH THE PETITION-QF APPELLANT 
" HAS BEEN^REJECTmBErNCTnMCTlARREDFOR^ldi^S__----

!
OF

' ■ PRAYER
gned order dated, 

2. to Che extend of 

treated . ' as 

be set aside.

On accepting this service appeal, tne -im u1-

18/01/2019 passed by respondent No.
period' ' bed.igFwedto-day

K^egistrar

of intervening•pLinishment.
unauthorized leave' withoViL pay may pi

dated 21/03/.2019 passed by respondent

- ^
eo.se .

/£3/y I Cj alongwith order
• withoutby-■declaring it .illegal, void, unlavylui

mala fide,- void, abinitio and thus not
1. No.

authority, based on 
sustainable to the extend of punishment and the appellant iIS

entitled for all back benefits- of pay and service.

Respectfully Sheweth;

as constableThat .appellant was serving in the po-lice department 

■ and has rendered satisfactory'sefvice in the' Department and 

performed his duties with full zeal and enthusiasm.

1.

/A.’•/,

'I- ' t .'V A; u; 
i' -5 -h ;--F

■- . : I.



BEFORE THE KHYBER PAKHTUNKHWA S'.ERVICES TR_][3UNAU
PESHAWAR.

Service. Appeal,No. 481/-2019 : \o\N
\\

'Date of Institution ... 1,0.04.2019
W

' ‘ • Date of D.ecision , ... 21.10,2021

Fazal Munir Constable No. .81.2 of- KBI.Staff Karak.-

(.AppeHant)

VERSUS

Provincial Police.. Cifficer/Inspector General- of.- Police. Khyber 
Pakhtunkhwa'., Peshawar and three others. '

• • (^^-Spondents)

I
MR. SHAHID QAVUM KHATTAK 

' ’ Advocate For appellant:

.MR.^ MUHAMMAD-ADEEL BUTT 
Additional Advocate- General •For respondents.'

,■ ■ MR. AHMAD SULTAf>J TAREEN . ’ 
■ .MR,.SALAH-UD:-DIN

CHAIRMAN 
MEMBER (JUDICIAL)

• JlJDGMEiNT: •
s

S A LA H - U D,- D IN, MEMBER:-

■ Precise facts as gleaning from; the record are that the ' ' 

appellant was serving as co.nstable, who was proceeded' • 

against department'ally on the allegations that he vv'.as .charged 

in case FIR No..232 dated-07.02.2016 under sectio.n 302/34 

” PPG- Police Station Yaqoob-;Khan Shaheed District Ka-rak and . 

that he also absented, hinnself, from lawful, duty.'The inquiry.

, against the appellant culminated in his di.smissal fro-m service ’ 

vide order dated 27.09.2016 pasiSed by the . r omp.etent .'

• Authority. The appellant challenged the same through filing of 

departmental appeal, which was decided vide, order; dated' .

.•'V.r-iTi.vTiTn ■

i.i ■ \ ■

... . i: >' . .
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I

.18.01.2019, ..whereby the appellant was'.reinstated in service, ■ 

however the intervening, .period was .treated .as unauthorised- 

■ leave without. pay .■ The appellant being aggrieved .of the . 

afpremenhoaed order .-to'- the ■ extent' Of treating' , of the 

interveningperiod ■ as unauthorized, leave ''without ., pay, 

challenged the .same through fifing, of review, however the 

same was filed on the ground that it,-was tioie barred by 14 

days. Tlie appellant-has now approached this Tribunarthrough • 

filing ; of the instant ^service' a-ppeal for' redressal .of his 

grievance.

i'r

r-

, ■ 2, Notices were issued to .th.e-respondents, wfio submitted 

.their'reply/comments, wherein' they , refuted the contention of 

the appellant. - ' "

3. ‘Learned, counsel for the appellant has argued th.at^the 

appellant did. not rerhain absent from duty , and whole of the.-• 

p-roceedings were conductetl at his back; without affording him . 

any opportunity of personal• hea-ring-or, self defense; that the, 

appellant was falsely charged'in the criminal.case and .'was 

. ultinn'ately acquitted by the learned trial court on 07.06,201.8; .

that in view o.f acquittal of the oppel-laht, the appellant is' '

. entitled .to all, back benefits, therefore, the' impughed order-to 

the extent of treati.ng the'intervening period as. unauthorized 

leave without payis wrong and illegal, hence lia.bleTo, be set- .■ 

aside to that-extent. -

Op the other hand, learned Additional Advocate {p^^neral 

for the.respondents has argued that after-involvement l.n the 

criminal, case, the appellant had willfully, absented .hj.rnself from

■ duty, th.erefore, disciplinary action was right.ly ta.kein against . 

' hipi; that the appellant did not perform any duty-during the

intervening period, therefore, on the basis'of no vyork no pay,-. •

■ the. said period has rightly been'considered as .unauthorized 

.. leave without pay; that the appeal of the appellant is barred

by time and is liabie-.to be dismissed.with cost. .

4.

. -K'

' r--
1 ! ■

.V: .
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we have heard the arguments oMearned counsel for the

Additional Advocate General for.
5.

well as learnedappellant as
respondents and have perused the record.the

record would show that' disciplinaryA perusal of the
taken against the appellant on the allegations that 

a criminal case and had absented himself

• 6.

action .was

he was involved in
from lawful d'ucy with effect from 05.05.2016 and that he was 

reportedly remained absconder. FIR of the concerned criminal

07.05.2016 and the disciplinaryregistered on 

were

case was
■ initiated against the appellant on

proceedings 

03.06-.20l6, which culminated m (jismissal of the appellant

27.09.2016 passed by the 

15 dated 03.09.2016
vide order' datedfrom service . I

competent Authority. Copy of Mad No 

■ would show that the appellant, had made'his arrival m Police

also been mentioned by theLine Karak and this fact has 
competent Authority in the impugned order dated 27.09.2016..

the impugnedThe competent Authority has mentioned in
27:09.2016 that the Bail Before Arrest of theorder dated

17.09.2016 and he was .sent to■appellart was recalled on 

District Jail Karak, which means that the appellant was

admittedly in Jail, however it is astonishing that the corppetent 

Authority has mentioned in the impugned order that the- 

absented himself from duty with .effect fromappellart again

17.09.2016. Tne competent Authority was 

fact that the appellant was in jail, however he was treated as

well aware of the

which is not' justifiable on any legalabsent. from duty 

touchstone. Moreover,' It is also evident from copy of Mad No. -.

17.09.2016 that the appellant was already under19 dated 

suspension at 

application.
ultimately acquitted vide judgment dated 07.06.20l8-.

the time, of recalling of his Bail Belore Arrest 

The appellant remained in custody and was

Itws-'YT^rrS'^nrfr'^' the recOT^tharthe^appeilao^w^ 

under sus*pensiori and after dismissal of his Bail Before Arrest^ 

.app4ication, the appellant remained in custody till his acquittal

oo-07!06.201-8. No cogent and convincing material is available
» —-■

7.

-on the i-ecord to justify the allegations against the apoellant

i'

- iV:-.r«. .
•sr' ■ -.c
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Che appellatetherefore,reg^ing his—willful ^abs^nce,
• :.^^^^as-not:iustified-jn-tgrtin9:the:ij^ven,n9.p^

u^ochorized lea've without pay-

^T;r;;;W-of-the.fore9oing_discussiohpi:he.appe.aJ>J^j^; 

—impugned—orders—dated—lS.6
pyrpnl:-that_durinci_the

J
8.
allowedr^The 

2 ItO 3 7^01-9^ a re—rnod if^to thej

- s h a 1U b e _ t r e a t u t y

“—= ’left-.to bear their

t' i n teTV e nij3 g - p eriod,>.the'appellan t
lT;Co n seqi^ia 1 „ be nejits. j’ajti e_s ^

^Tnrc^ts-File'be-consigned-tothe-record'ToomC

announced ■ 
21.10.2021 ^ /

W“

(SALAH'UD-DIN)
MEMBER, I

.

(AHMAD SULTAN TAREEN) 
CHAIRI^AN

Cerf;fie(i

Scrvi
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http://wwvv.pisbeta,com/Lavv()nline/law/casedescription.asp?cased....'ase Judgement

i

P.L D 2010 Supreme Court 695
(

Present: Tassaduq Hussain Jillani and Asif Saeed Khan Khosa, JJ

chairman agricultural development bank
Appellants-

t :

OF PAKISTAN and another—

I
Versus

MUMTAZ KHAN—Respondent

Civil Appeal No.589 of 2002, decided on 8th April, 2010. ■ '

(a) Service Tribunals Act (LXX of 1973)_
i

ipItliililillfiH ^
on payment of Diyat, was liable to be reinstated into service; whether paymeni of Diyat could absolve a 

person from accusation of murder; and whether respondent was an acquitted person or was a convicted - 
person even after payment of Diyat. •
(b) Penal Code (XLV.of I860)— !

I

--Ss^ 309 & yO-Criminal Procedure Code (V of 1898), Ss.249-A & 265-K:-[ Islamic law-Crime and 

pumshment-Acquittal--.-Scope-Benefit of doubt-Prior to introduction of Is'lamic provisions in Penal ' 
Code, 1860, acquittal of an accused person could be recorded when prosecutiin failed to prove its case 
against him beyond re^onable doubt or when faced with two possibilities, one Ifavou^ig.prbsecution and 
the oAer favouring defence. Court decided to extend benefit of doubt to accuse^d pers'on-Acquitt'al could 
also be recorded under S.249-A, Cr. P. C. or S.265-K, Cr. P. C.. when eharge against hceusdd person was 
found to be groundless or there appeared to be no probability of his being! cbnvicte'd of dny ofence- 

/After introduction of Islamic provisions in Penal Code, 1860, it has now alsoibetome possible for'accused 
person to seek and obtain his acquittal in a case of murder either through waiver/AfW under S 309 PPG /
. or on the basis of compounding/Sulk under S. 310 P.P.C.-In case of waiver/A^w acqiiittal 6an be earned^ 
(^without any monetary payment to the heirs of deceased but in case of compotnding/Silh kh kcquAtal may'^ 

obtained upon acceptance Badal-i-Sulh by the heirs of deceased from the accused person T

(c) Penal Code (XLV of I860)— ’ . '
I ■ !- :
. ---Ss. 53 299(e), 310(5) & 323—Diyat' and 'Badal-i-Sulh'—Distinction—Concept of Badal-i-Sulh 
; IS totally different from the concept of Diyat inasmuch as provisions of S.3 10(5), P.P.C. and the. 
Explanation attached therewith show that Badal-i-Sulh is to- be "mutually agreed" between the

’ roQOf f ihem-Diyat, under S. 53, P.P.C. is punishment and provisions of
b.2yy(e), P.P.C. and S. 323, P.P.C. manifest that amount of Diyat is to be fixed by Court.

(d) Penal Code (XLV of I860)-: .1

I

I

-S 310 (5)—Criminal Procedure Code (V of 1898), 8.345—Compbundilig. of offence of 
murder—Payment of. Badal-i-SuIh—Effect—Compounding of offence of murder upon payment of'

of?
30-;Jun-22, 9:28 AMI

http://wwvv.pisbeta,com/Lavv()nline/law/casedescription.asp?cased
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Badal-i-Sulh is not a result of payment of Diyat which is form of punishment and that such 
compounding of offence leads to nothing but an acquittal of accused person.

Dr. Muhammad Islam v. Government of N.-W.F.P. through Secretary Food, 
and Cooperative Department, Peshawar 1998 SCMR 1993 rel.

(e) Penal Code (XLVoflSeO)--

---S. 310(5)-Criminal Procedure Code (:V of 1898). S.345-Compoun{iing of oflfenU of murder-
£^s o? aim:;;;n^oK c

arduous, expensive and long legal battle—Compounding of an offeWe dols li'o amount m
cJmnound- earned'ItLugh' such
peSs hfe includinfr' have ramification regarding all sphere's of artivity of alquitted
p son life, including his service or employment, beyond criminal case against h'im.

(f) Criminal Procedure Code (V of 1898)'---

3ase Judgement

Agricultura , Live Stock

t

net wide by 
and to save 

-W after

PrTncinlfo7"'rf^'1°" ^tan (1973), Art., 13(a)-Acquittal-Mlxim autrefois acquit-

ctoplejely for all future purposes vis-a.vis the criiSinal charge against him-cincent of ahtrefnis
■SStulh g“aranteea'by*:*Arri‘3(aHf*fKe^Crnst'itutidn,' AfW '

H^f^2e7 (compounding) m respect of an offence has the effect of purging .Src/ffeTiderof

(g) Service Tribunals Act (LXX of 1973)_ \

of Badahi-Sulh—After the respondent was convicted under the charge of murfjr silk prLeeded
af7tt h'77 him from service-Bank declined -to reinstal hiiTin servii^,' after' he ^as '
VaM tv Nn 7 7 reinstated him in service-

lidity--No allegation was levelled against'respondent regarding any illegality, irregularity or
impropriety committed by him in relation to his service and acquittal ini the case of murder had
o7wh>h7 cast upon him—Conviction of respondent in murder was the only ground
Ms ac77l f''" T service and that ground had subsequently disappeared through
^s acquittal, making him re-emerge as a fit and proper person entitled .to continue with his 

service—Even order of removal of respondent from service had provided that his case would be 
considered by competent authority for his reinstatement in service in case he was acquitted of the 
crimina charge-Respondent was justified in claiming his reinstatement jin service upon earnino 

I acquittal from the competent criminal court-Supreme Court declined to interfere in the judgmen°
■| passed by Service Tribunal, whereby respondent was reinstated in service—Appeal was dismissed.

Shehzad Ahmad alias Mithu and another v. The Stale 2005 PCr LJ 
The State PLD 2002 Lah. 444 ref. . ‘

(h)ServiceTribunals Act(LXXof 1973)_ '

-—S.4—Appeal—Limitation—Civil servant sought reinstatement in service,,after he was acquitted 
■froiTi murder case—Service Tribunal allowed the appeal filed by civil servant ancl reinstated him in 
service—Plea raised by employer/bank was that appeal was barred by' limitation—Validity--Civil

' 30-Jun-22, 9:28 AM
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servant was acquitted in criminal case on 22-9-1998 and he. filed hib deparmental appeal 
12-10-1998, i.e. within three weeks of his acquittal in criminal case-^-d lohid havi kben a futile . 
attempt on the part of civil servant to challenge his removkl from service before tarnilig acqjittal in 
the relevant criininal case-^It was unjust and oppressive to penalize civil servant fcii jik filingihis 
departmental appeal before ^earning his acquittal in criminal case which had forthedl thV foiindation 
for his removal from service-Appeal before Service Tribunal was not barrk by limitation.

"d ^ m-™- *1-.. wda

Raja Aleem Abbasi, Advocate Supreme Court for Appellants.

Shakeel Ahmad, Advocate Supreme Court for Respondent.

on

Mudassar Khalid Abbasi, D.A.G. (On Court notice).

Date of hearing: 8th April, 2010.

JUDGMENT

SIF SAEED. KHAN KHOSA, J.—The appeal in hand throws up an issilie iwhich 
brought up before this Court-earlier and, thus, the case in hand is a case Jf first iirpresLi 
leading to filing of this appeal are quite simple and admit ofjno ambiguity b^t thb qubstiLt 
the Court is novel and, therefore, the same has been attended to by us with acute consideration.

ha3jne^ er been' 
Dn. The faets 
raised before

s-

^ Credit Officer serving with th^e Agrieultural Deve opment
^ of Pakistan when he was implicated m a case of murder through F.I.R. >lo.327 registered at Police 

Station Naurang, Distnct Lakki Marwat on 8-9-1991 in respect of an offence I under section 302 PPC 
read with section 34 P.P.C. As a result of trial of that criminal case the respondent was convicted’by the 
leMed Sessions Judge, Lakki Marwat for an offence under section 302(b), P.P.C. rdad with section 34
Rs'annnn* 15-11-1995 and was sentenced to imprisonmeijit for life and a fine of
Rs.40,000 or m default of payment whereof to undergo simple imprisonilient fbr fivd years. The 
respondent preferred an appeal m that regard but his appeal was dismissed by the Peshawar High Court 
Dera Ismail Khan Bench vide judgment handed down on 1-4-1998. We have beeii informed^ that thd 
respondent had not challenged- his, conviction and sentence any further anil after a feW-idonths of the 
decision ofhis appeal an application had been submitted by hint before the learJied Sessions Judg'e, Lakki 
Marwat seeking his acquittal on the basis of a compromise-arrived at between him iindithe heits of the 
deceased. That application submitted by the respondent was allowed by the leaned Sessions Judgt Lakki 
Marwat on 2-9 1998 and the respondent was acquitted of thfe charge L the featis of iom^romisf bn rte 

partmental side, the respondent was served with a show cause notice on 22nl-199^ as h} then he had 
already been convicted and sentenced by the criminal Court pn the charge o'f rliurder andl tllie respondent
charee f ^ respondent's already! rLordeJ conJictioii on the

® of murder by the criminal Court the respondent was removed frorn:service on'3-3-199'6 After 
earning his acquittal from the criminal Court on the basis of compromist the respondent' fried a 
departmental appeal on 12-10-1998 seeking his reinstatement in service with all the back benefits but that 
appea was disrnissed by the competent authority on 26-2-1999. Thereafter thL respondent preferred 
appeal before the Federal Service Tribunal, Islamabad in that regard which appeal was allowed by a 
majority of two-against one by the Federal Service Tribunal, Islamabad vide judgment dated 3-7-2000 
the respondent was ordered to be reinstated in service with all the back benefits. That judgment rendered

been assailed by the-appellants before this Courthhrough 
L.RL.A. No.1391 of 2000 wherein leave to appeal was granted on 14-2-2002 to corlsider the following

i

l’

an

and

”(a) Whether the appeal before the Federal Service Tribunal was not time barred? .!
of?
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(b) Whether a convicted person, who is released after payment of Diyat 
could be declared as a person acquitted, honourably and in thaf eventuality, c 
who is released on payment of Diyat, was liable to b? reinstated into ser\

(c) Whether the payment of Diyat absolves a person from the accusation

(d) Whether the respondent was an acquitted person or was
. payment of Diyat?".

Hence, the present appeal >efore this Court.

3. We have heard the learned 
this case with their assistance:

amount, could be said or ; 
Duld such a: person, -

ice?

of murder!? and

ted person even after thea convic

/

counsel for the parties at some length and have Jonb ttooug

L^lSof Dr *at the judgihent passed by this Court in
me case of Dr. Muhaminad Islam v. Government of N.-W.F.P. through Secretar} Food,- Agricultural Live

SCMR 1993 and relieduln by ^the Federal s;rvice 

impugned judgment was not relevant to the fact! of this case as the said 
precedent ^se dd not pertam to an acquittal in a criminal case on the basis of compromise. It has also
it was also hdd^” m ^3, P.P.C. Diyat is a fonn of punishment and
and mnl ^ m I ® 5 Shehzad Ahmad alias Mithu and another v.iThe Statt 2005 PCr.LJ 1316
Za d’h T respondent in the case of murder by payment of Diyat to tlie heits of the
sucrbTeSwZ ’’'If'*' respondent regarding his being a punikhid person and

h b emish had rendered him mcapable of pressing into service his acquittal /or the puipdse of seeking
reinstatement m service. It has further been argued by him that the compromise entered into by thf 
respondent on the charge of murder amounted to admission of guilt on hid pL; as helk iii the case of

m offends agalnsf
public policy to reinstate a person m service who is a self-cOndemned murdP/er. The leame'd counsel for I
mid “goed that the departmental appealifiled by the reipLent was [bkrred by time

d, therefore, the Federal Service Tribunal, Islamabad ought to have dismissed liis appe'jl oP this score 
In support of tlus submission the learned counsel for the .appklants has placPd relianij^ utioPlfhe cases of 

Ihe Chairman PI.A. C. and others v. Nasim Malik PLD 1990 SC 951 and MUhmmaS Ailam' v WAPDA

h the record of

and others 2007 SCMR 513.

n' counsel for. the respondent has maintained that the entire controversy
presented before the Federal Service Tribunal, Islamabad and also before this c'purt regarding acquittal ^ 
the respondent on the basis of paying Diyat to the heirs of the deceased is Misconceived because the 
respondent had earned his acquittal after paying Badal-i-Sulh to. the heirs of the deceased under section

elaborated that DiyPt may be a punishment 
contemplated by the provisions of section 53, PPC. but Badal-i-Sulh is surely [not a punishment 
mentioried in that section. He has also, argued that the respondents appeal before the Federal: Service 
Tribunal Islamabad had been filed well within the period of limitation and iii t/e conJmentsi submitted by 
ZT Z before the Federal Service Tribunal, Islamabad no objection had bPen: raised by them 
regmdmg the apeals filed by the respondent before the. Service Tribunal oi befole the I depahmental 
authority being barred by time. He has further maintained in this respect thatjthere is riothing available on 
the record of this case to establish that the respondent's appeal filed before thP kepartmental hutho'rity was ,
barred by time or any objection had ever been raised before.the departmentlil autliority in ihat regard or '
that the said appeal had been dismissed on the ground of limitation. The learned boiinsel for the 
respondent has pne on to submit that no allegation had dver.been levd ed against ihk respondent ! 
regardmg commission of any illegality, irregularity or impropriety by him in his Mrvice antti the blemish 
upon the repondent on tp basis of his conviction in a case df murder stood wished iwal' oWthe basis of . ' 
us pquittal in that crmiinal case and. thus, there was no impediment in his rdilistatemenf id service with !
on ^ \ respondent has highlighted that even in the ordef passed '

3-3-1996 regarding the respondent's removal from service it had specifically beeri mentioned: that the

of

I
of?

30-Jun-22, 9:28 AM

http://www.plsbeta.com/LawOnline/law/casedescription.asp7cased


’ase Judgement http://v^w.plsbeta.com/Law()nline/hw/casedescription.asp?cased...

said- removal from service was conditional and was reversible in case of 1 li; aCqu: ttal ir the relevant 
criminal case. With these submissions, the learned counsel fcjr the responder ! iasisufportcc the najprity 
verdict rendered through the impugned judgment hande4 down by the heheral si^vile Tribunal,-
Islamabad.

6. The learned Deputy Attorney-General appearing on the Court's notice has also maintained before us 
that the respondent had earned his acquittal in the relevant case of murder not on the basis of payment of 
Diyat to the hefts of the deceased but upon payment of Badal-i-Sulh to them ajid, therefore, his acquittal 
was without any blemish and the same warranted his reinstatement in service with all the back benefits.
^ - learned Deputy Attorney-General has also supported the majority opinion recorded by the, Federal
Service Tribunal, Islamabad through the impugned judgment rendered by it on 3-7-2000. —

After hearing the learned counsel for the parties and going through the record of this case wjth their 
assistance and after perusing the precedent cases cited before us we, have entertained ho mahner of doubt 
mat the majority verdict delivered by the Federal Service Tribunal, Islamabad teinstJting. tire respondent - ' 
in service with all the back benefits was quite justified both on facts and in law. We miy observe that prior '
to introduction of the Islamic provisions in the Pakistan Penal Code, I860; ah acquittal df an accused I
person could be recorded when the prosecution failed to prove its case against him beyond reasonable 
doubt or when faced with two possibilities, one favouring the. prosecution and the Athdr; favouring the; 
defence, the Court decided to extend the benefit of doubt to the-accused perse n and an acquitjtal cculd also 
be recorded under section 249-A, Cr. P. C. or section 265-K, Cr. P. C. when th^ge against the accused ' 
person was found to be groundless or there appeared to be no probability o|f his being cdnyicted of any 
offence. After introduction of the Islamic provisions in the Pakistan Penal Cijde, 1860 it has rJow also 
become possible for an accused person to seek and obtain his acquittal in a casi of murdePeither through 
-waiver/Afw under section 309, ,P.P.C. or on the basis of compounding/Sulhiurder section 310, P.P.C. In 
the case of waiver/Afw an acquittal can be earned without any monetary payment* to the heir's of the 
deceased but in the case of.compounding/Sulh an acquittal may be obtained upon acceptance of Badal- 
i-Sulh by the heirs of the deceased from the accused person. In the present cast the respondent had been 
acquitted of the charge of murder by, the learned Sessions Judge, Lakki Mar^at as a result of 1 
cornpoundmg of the offence and such compounding had come about on' the basis of acceptance of 
Badal-i-Sulh by the heirs of the deceased from the respondent. It is true that Diyat is one of flie forms 
of punishment specified in section 53, P.P.C. but any discussion about Diyajhas beeri found by us to 
be totally irrelevant to the case in hand because the respondent had not paid any Diyat to the heirs of 
the deceased but he had in fact paid Badal-i-Sulh to them for the purpose of compounding of the 
offence. It goes without saying that the concept of Badal-i-Sulh is totally different froiA tfie concept of 
Diyat inasmuch.as the provisions of subsection <5) of section 310, P.P.C. and the Explanation ittached 
therewith show that Badl-i-Sulh is to be "mutually agreed" between thej parties as a erm.of Sulh 
between them whereas under section 53, P;P.C. C Diyat is k punishment arid thk provisions of section 
299(e), P.P.C. and section 323, P.P.C. manifest that the amount of Diyat is :o be fixe'd U thl Court.
The whole edifice of his arguments built by the learned coiihsel for the appe lapts upo^r Diyat being a 
form of punishment has, thus, appeared tows to be utterly rnisconceiyed.'

The,

7.

‘ 8. The provisions of the firk proviso to subsection (1) of section 338-E PP.C. dlearly contemplate 
acquittal of an accused person on the basis of.compounding of an offence by invoking the previsions 
of section 310, P.P.C. and the effect of such conipounding has also been clarified in most explicit 
terms by the provisions of subsection (6) of section 345, Cr.P.C. in 'the following words:-

"The composition of an offence under this section shall have the effect of 
accused with whom the offence has been compounded.". i

9. The legal provision mentioned above leave no ambiguity or room for doubt that conipoundijig of an 
offence of murder upon payment of Badal-i-Sulh is not a result of payment of Dijat wlJch is a form 
of punishment and that such compounding of the offence, leads to nothing but. in kccfuittal of the 
accused person. It has already been clarified by this Court in the case of br. ^uh^hiad Islam v. 
Government of N.-W.F.P. through Secretary Food, Agricultural, Li\e Stock add Cooperative

an acquittal of the.

.i
) of' 30-Jun-22, 9:28 AM
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11. K may not be out of place to mention here that even the order of remDval 6f tie resbbnddnt from
service passed on 3-3-1996 had expressly provided that the respondent's case would te cl isikered byithe 
competent authority for his reinstatement in service in case he was acquitted of the critind eharee; Thus, 
on this score as well we have found the respondent to be quite justified in claiming lis piastattment in 
service upon earning an acquittal from the competent criminal Court. ' ’ ‘ '

12. As far as

I

the submission made by the learned counsel for the appellants regarding the respondent's 
appeal being barred by time is concerned suffice it to observe in this context that admittedly the 
respondent s appeal before the Federal Service Tribunal, Islamabad was preferred within the requisite 
period of limitation. There is no material available before us to conclude or hold that the respondent’s 
departmental appeal was barred by time and, if so/whether the delay in the resped, if any, had been 
condoned or not and on what basis the -said appeal had been dismissed. The order of dismissal of the 
respondents appeal by the departmental authority did not mention that his appUl had beeni filed' beyond 
the permd of limitation or that the same was dismissed on the ground. We have furlher noticed that no 
such objection had been raised by the appellants before the Federal Service^ Tribunal: Islamabad. As the 
assertion of the learned counsel for the appellants regarding the respondent's departmeniai appe'al being 
barred by time does not find support from any document produced before us, therefore, it is not ’possible
m n Chairman P.LA.B ind! othersi v. Nasih Malik
FLD 1990 SC 951 and Muhammad Aslam v. WAPDA and others 2007 SCMR 5il3 cited by the learned 
counsel for the appellants in that regard. We may also observe in this context that tke respUildnt had been 
acquitted m the criminal case on 22-9-1998 and he had filedjhis departmentaf appeal on 12-10-lb98 i e 
within three weeks of his acquittal in the criminal case. It wo;uld have been i filtile at:emp\ oh th£ part of 
the respondent to challenge his removal from service before earning an acquittLl in the relevant Criminal 
case and, thus, in the peculiar circumstances of this case, we have found it to bL unjuLt and Oppressive to 
penalize the respondent for not filing his departmental appeal before earning his acqiiittal in the criminal 
case which had formed the foundation for his removal from service. . • I .

13. For what has been discussed above this appeal is dismissed and the impugned majority verdict 
rendered by the Federal Service Tribunal, Islamabad on 3-7-2000 is upheld and maintained,

M.H./C-3/S Appeal dismissed.

of? 30-Jun-22, 9:28 AM
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II
P L D 2010 Supreme Court 695 j

• I

Present: Tassaduq Hussain Jillani and Asif Saeed Khan Khosa, JJ

CHAIRMAN AGRICUUTURAL DEVELOPMENT 
Appellants

I

BANK OF PAKISTAN and another--

Versus

MUMTAZ KHAN—Respondent 

I Civil Appeal No.589 of 2002, decided on 8th April;-2010.

A°p"pe'.l No S W rf'S”'"' ""

(a) Service Tribunals Act (LXX of 1973)—

I

Islamabad passed in

-S. 4—Penal Cod^e (XLV of 1860), S.53—Constitution of Pakistan (1973). mi.'ziz (d)—iieave rn 
appea was granted by Supreme Court to'consider; whether appeal before Service Tribunal was hot lime
b^deri “nvicted person, who was released after payment of Diyat ariount coVildllie ^ajd 'or could
be declared as a person acquitted honourably and in that eventuabty could such persoT Wht was VelLseS 

payment of .Diyat, was liable to be remstated into service; whether paymen of Diyat could absolve a

Sn Jr r^
(b) Penal Code (XLV of I860)—

--Ss^ 309 & yO-Criminal Procedure Code (V of l898), Ss,249-A & 265-K-4 Islamic law-Crime and '
rderr'roTttaT fintroduction of Is'lamic provisions in Penal ' 
w i Person could be recorded when prosecutiin failfed to prove its case[. against him beyond re^onable doubt or when faced with two possibilities, one favouring prosecution and 

I the other favouring defence. Court decided to extend benefit of doubt to accus/d per^J-Atquittal could 
j also be recorded under S.249-A, Cr. P. C. or S.265-K. Cr. P. C.. when charge against Accused pe^L wis 

found to be groundless or there appeared to be no probability of his being! clnvicte'd of dny olfence- 

After mtroduction of Islamic provisions in Penal Code, 1860. it has now also ibebome Possible for'accused 7
0^0°"fh a case of murder either through waivir/AfJ under S 3ci9 P P (f
or on tbe basis of compoundmg/Sulk under S. 310 P.P,C.-In case ofwaiverAw acqUttal ban bfe earned?

f -be nhf H payment to the heirs of deceased but in case of compoincing/S^lh an kcqukl may ? ■
I be obtained upon acceptance Badal-i-Sulh by the heirs of deceased from Ihe accused yels'on I I

II ^ I . I :

(c) Penal Code (XLV of I860)— | j

ir’tnmll323-Diyat' and 'Badal-i-Sulh'-Distinction—[Concept of Badal-i-Sulh 
otally different from the concept of Diyat inasmuch as provisions of ’8.310(5) PPG and the 

Explanation attached therewith show that Badal-i-Sulh is to be "mutually agreed" between the '
r299reTppr” q loaTor S- 53, P.P.C. is punishment and provisions of
S.299(e), P.P.C, and S. 323, P.P.C. manifest that amount of Diyat is to be fixed by Court.

(d) Penal Code (XLV of I860)— \ \ '

. of?
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a result of payment of Diyat which is form of punishment and that such 
compounding of offence leads to nothing but an acquittal of accused person.

Dr. Muhammad Islam v. Government of N.-W.F.P. through Secretary Food, 
and Cooperative Department, Peshawar 1998 SCMR 1993 rel.

(e) Penal Code (XLV of I860)—

Badal-i-Sulh is not

Agricultural, Live Stock

•i

.iifipiiiifiiion

(f) Criminal Procedure Code (V of 1898)_

pTincipr;f (1973) Art. 13(a)-Acquittal-Maxim autrefois acquit-

the Se / of an offence has the effect of purging the offended of

(g) Service Tribunals Act (LXX of 1973)— .

(5)--Criminal ProLdure Cod'e (V of 1898) '

Bada^t t serv.ce-Acquittal by compounding offenc^! If murdef- Payment of ‘
Badal-i-Sulk-Respondent was employee of a Bank and was convicted cl/i Ihe cXg^ Jfimul-der but ‘
If Badalf Sulh Parties and respondent Is acquAted atier ^ymLt |
ot Badal-i-Sulh,-After the respondent was convicted under the charge k LurdJr ^an’k nrkeeded !
against him and removed him from service—Bank declined to reinstate hiil^n sdrviie 'after he was '

ty No allegation was levelled against respondent regarding any illegal ty irreeularitv or 
impropriety committed by him in relation to his service and acquittal in I the case of r^uSr had 
removed the on^ blemish cast upon him-Conviction of respondent in mulker Ts the on^ grounS
h"s acquitte'l maSna service Md that ground had subsequejitly disappeared tLougJ
his acquittal, mabng him re-emerge as a fit and proper person entitled to continue with his
crTrr”'Hr" of removal, of respondent from service had provided that his cdse would be
crim ■'omstatement in service in case he wL acq'uitted of the
crimina charge—Respondent was justified in claiming his reinstatement in ser
acquittal from the competent criminal court-Supreme Court declined to interfe 
passed by Service Tribunal, whereby respondent was reinstated in service-

Shehzad Ahmad alias Mithu and another V. The State 2005 PCr LJ 1316 
The State PLD 2002 Lah. 444 ref. ■ ■ ' ^ .

(
(h) Service Tribunals Act (LXX of 1973)— j

j
-—S.4—Appeal—Limitation—Civil servant sought reinstatement in servicle, aftJr he Uias atquitted j 

• rom murder case—Service Tribunal allowed, the appeal filed by civil servant anil reinstated him in ‘ 
service—Plea raised by employer/bank was that appeal was barred by limitation—Validity—Civil

! ' 30-Jun-22,9:28 AM

upon learning 
e in the Judgment 

Appe.il was dismissed.
j

* ♦

c.nc Muhamrnad Sid iique

vice

V.

of?
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attempt on the part of civil servant to challenge his removkl from, service bifofe «ariJikf acquittal in 
le relevant criminal case—It was unjust and oppressive b penalize civil LerVant fli idt filling his 

departmental appeal before earning his acquittal in criminal case which had fortledi IhV foundation 
for his removal from Service-Appeal before Service Tribunal was not barrlid by limitetion. !

Raja Aleem Abbasi, Advocate Supreme Court for Appellants. - 

Shakeel Ahmad, Advocate Supreme Court for Respondent. 

Mudassar Khalid Abbasi, D.A.Q. (On Court notice). -

Date of hearing: 8th April, 2010.

JUDGMENT

ASIF SAEED KHAN KHOSA, J.—The appeal in hand Ithrows 
brought up before this Court earlier and, thus, the 
leading to filing of this appeal

up an issye which has ne\ 
case in hand is a case of first irrlpresLi^h T

,h. c.„.
er been 
he factsare

2. Muintaz^Khan respondent was a Mobile Credit Officer serving with the Agricultural Development i 
Bar^ of Pakistan when he was implicated in a case of murder through F.I.R. No J27 registered at Police 
Station Naurmg, District Lakki Marwat on 8-9-1991 in respect of an offencelunder section 302' P.PC 
read with section 34 P.P.C. As a result of trial of that criminal case the respondent was convicted by the 
earned Sessmns Judge L^i Marwat for an offence under section 302(b); P.P.C. rdad with section 34

Rs 40 0oforirdef T f imprisonmeiit forllife ahd a| fine of
Rs 40,000 or in default of payment whereof to undergo simple imprisonikent for fivb years The
espondent preferred an appeal in that regard but his appeal was dismissed by bie PeLhawal- Higk Court

respondent had not challenged; h;s conviction and sentence any further and tfter a few ikonths of the 
^cision of his appeal an application had been submitted by him before the ikaied Sessions Judgk Latti 
Marwat seeking his acquittal on the basis of a-compromise arrived at betwder hlmUthi hefrs oTS
M^Tafon 22 9T99r‘°d fo^ respondent was allowed by the lekned Sessions Judg 
Marwat on 22-9-1998 and the respondent was acquitted of thb charge on the kaiis lof iomrirLise
departmentaTside, the respondent was served with a show cfuse notice on 22^1-l99ifi a/bjlthel he had 

ready been convicted and sentenced by the criminal Court on the charge Jf r lurder anl tie respondent 
submitted a reply thereto on 28-1-1996. In view of the respondent's alr^dy rlcorded cJJS on^ 
charp of murder by the criminal Court the respondent was removed .froni sirvice 00 13^3-1996 After 
anung his acquittal from the criminal Court on the basis of comproikisO the respoLenffiltd a

apSrwSrdiSed"h his reinstatement in service with'ad the back benefitsfout that
annSS T f ^ “*onty on 26-2-1999. Thereafter; tke respondent preferred an
m^onwofow *^ Service Tribunal, Islamabad in that regard which-kppeal was. aUowed by a
th ^ A ° Federal Service Tribunal, Islamabad vide judgment dated 3-7-2000 and
the respondent was ordered to be reinstated in service with all the back benefit^. That judgment tendered
?PL A VoSTf 2000 T'’ ’’y appellants beforO this Courtithrough
points^' ^ wherein leave to appeal was granted on 14-2-2002 to coilsider the following

3, Lakki ; 
. On the ;

"(a) Whether the appeal before the Federal Service Tribunal was not time barrek?
of?
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P®''so^ Who IS released after payment of Diyat amount, could be said or- 
uld be declared as a person acquitted honourably and in that eventuality, could sUch 

^ who IS released on payment of Diyat, was liable to be reinstated'into service?

Aether the payment of Diyatabsolves a person &om the accusation 3f murder? and i

(d) Whether the respondent 
payment of Diyat?"

Hence, the present appeal before this. Court.

3 . We have heard the learned co 
this case with their assistancei '

a person, ■

an acquitted person, or was a convictedwas person even after .the

unsel for the parties at somej length and have g one through the rbcord of

Stock and Cooperative Department, Peshawar 1998 SCMR 1993 aTd ^Spcultural, LiveSHSsssssili'SSs
ft was also held so m the case of Shehzad Ahmad alias Mithu a v The S°2005 p£"u IsL'

;K-:S~H€E‘S3£§lSil.i ■
and Ew that the departmental appealjfiled by the rei^ndent wai bkrred by time
in sunnlrt fC F • Tribunal, Islamabad ought to have dismiiLd liis appeyi Ln th
The Sman PI 1 C "^d"th ‘he appellants has placi|i. relianJ^ ion the cases of ’
and omeTlW S^MR 5“" Malik PLD. I99q SC 951 and Mijhiinmai A^^afi v. fAPDA

IS score.

5. As against that the learned counsel for the respondent has maintained that the entire controversy 
presented before the Federal Service Tribunal, Islamabad and also before this .cLurt regarding acquittal 
the respondent on the basis of paying Diyat to the heirs of the deceased is Econedvid because the
sTo’^PPC aiEt E Badal-i-Sulh to the heirs of tie deceased under section
310 P.P.C. and not upon payment of Diyat. He has elaborated that Diyit -may be a punishrnem
contemplated by the provisions of section 53, P.P.C. but Badal-i-Sulh is ^urely|not a punishment
SnaTr r respondent's appeal bjefore L FetiLl Service
Tribunal Islamabad had been filed well within the period of limitation and hi tile comments submitted by 
the appellMts before the Federal Service Tribunal, Islamabad no objectidn iad b^eniraised by them
luttoflvh^ appeals filed by the respondent before the Service Tribunal or befoJ-e the depakmental 
uthority being barred by time. He has further maintained m this respect that thlre is liotliing amiable on 

Wd h f to establish that the respondent's appeal filed before the JepartiJenfal Ltho'rity was
EC T°' beforeithe departmentai Uhority in that rkL or
that the said appeal had been dismissed on the ground 6f , limitation. The learned counsel L the
respondent has gone on to submit that no allegation had ever been leve ed agaikst iht resjondent 
regarding cominission of any illegality, irregularity or impropriety by him in h s seXe M the blemish 
upon the respondent on the basis of his conviction in a case hf murder stood Lr shedEi o£ the basis of 

nil rT V i!" ' ®™‘n3l case and, thus, there was no impediment in his rmnstatemeni in service withon ^3 f r^^Pondent has highlighted &a^ even' in the ordef passed
on 3-3-1996 regarding the respondent's removal from service it had specifically beer] mentioneditL the

of
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said removal from service was conditional and was reversible in case of hi! acqmttdl in the relevant 
crimmal case. With these submissions the learned counsel fcjr the respondent has support^ the majority
VCTdict rendered through the impugned judgment handed down by the Ifederal Seiwice Tribunal 
Islamabad. ■ ' . ' ' • . ' i i r

otion.asp?cased...

m II',! ■ Attomey-General appearing on the Court's notice has also maintained before

The lea^d h™1u'p™d“

Iribunal, Islamabad through the impugned judgment rendered by it on 3-7-2000. ;

US

the Federal

and going through the record of this case with their
that the majonty .erd3ver?/br

to
doubTorlen fa'*"d ^ “se againt him beyond reasonable

deftnre possibilities,, one favouring the prosecution i^d the othe'r favouling the
defence, the Court decided to extend the benefit of doubt to the accused person Ld an acqmttal cJuld also 
be recorded ^der section 249-A, Cr. P. C. or section 265-K, €r. P. C. when tht iharge ag;l4f the accused 

person was found to be groundless or there appeared to be lio probability of his being cd^kted of any 
offence. After inttoduction of the Islamic provisions in the Pakistan Penal Wde, lleO itTas nW also i 
become possible for an accused person to seek and obtain his acquittal in a casi of mlirdej Either through 
waiver/Afw under section 309, PPC. or on the basis of compounding/Sulh:under seUon 310, PPC fe 
the case of waiver/Afw an acquittal can be earned without any monetary payment'to the heir's of the
; Snit, h tu V. ■ an acquittal may be obtained tipon acceptance of Badal-
afnmdtPH deceased from the accused person. In the present case the respondent had been

quitted ^of the charge of murder by the learned Sessions Judge, Lakki Marwat as a result of 
compounding of the^ offence and such compounding had come about on the basis of accepfance of 
Badal-i-Sulh by the heirs of the deceased from the respondent. It is true that Diyat is one of tlie forms 
0 punishment specified^in secti0tt53, PPC. but any discussion about Diyat has been found by us to

^ respondent had not paid any iJiyat to the heirs of i
the deceased but he had in. fact paid Badal-i-Sulh to them for the purpose of compoiinding of the I
offence. It goes , without saying that the concept of Badal-i-Sulh is totally different Lm tL coLept of '
Diyat masmuch as the provisions of subsection (5) of section 310, PPC. ^id the Eiplinaton attached '
therewith show that Badl-i-Sulh is to be "mutually agree,d" between the| parties as a ierm of Sulh ‘
oqqT'v P section 53, PPC. C Diyat is h punishment arid the provisions of section
Tk \ manifest that the amount of Diyat i:o be lixetl 1?} 4 Court
Ihe whole edifice of his arguments built by the learned counsel for the apne 
form of punishment has, thus, appeared tows to be utterly misconceived, f

deceased but in the

vl.lants Diyat being aapor

8... The provisions of the first proviso to subsection (1.) of section 33,8-E P PC. dleaf y contemplate 
acquittal of an accused person on the basis of compounding of an offence by invoicing the provisions 
of section 310, PPC. and the effect of such compounding has also been clarified- in most'explicit 
terms by the provisions of subsection (6) of section 345, Cr.P.C. in the following words:-.

"The composition of an offence under this section shall have the eff 
accused with whom the offence has been compounded/'

provision mentioned above leave no ambiguity or room for doubt that compounding of an 
offence of murder upon payment of Badal-i-Sulh is not a result, of payment Of Di^at which i^ a form '
0 punishment and that such compounding of the offence leads to nothing but kn acquitta of the 
accused person. It has already been clarified by this Court in the case of br. M'uhamkiad Islam v ■ 
Government of N.-W.F.P. through Secretary Food, Agricultural, Live feock akd Coooerative

ect of an acquittal of the

5 of'
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U. It may not be out of place to mention here that even the order of removal of tie resiDondent from 
service'passed on 3-3-1996 had expressly provided that the respondent’s,case would he c^hsidere'd byhhe 
competent authority for his reinstatement in service in case was acquitted [>f the cribinal charge. Thus, 
on this score as well we have found the respondent to be quite justified in claiming his reinstatement in
service upon earning an acquittal from the competent criminal Court. ' ^

the submission made by the learned counsel for the appellantsRegarding the respondent’s 
appeal being barred by time is concerned suffice it to observe in this context that admittedly the 
respondent’s appeal before the Federal Service Tribunal, Islamabad Was preferred within the requisite 
period of limitation, There is no material available before ustto conclude or hold that the respondent's 
departmental appeal was barred by tinie and, if so, whether the delay in the respect, if any,, had been 
condoned or not and on what basis the said appeal had been dismissed. The order of dis&issal of the 
respondent's appeal by the departmental authority did not mention that his appeal had beerj filed! beyond 
the period of limitation or that the same was dismissed on the ground. We 'have further noticed that no 
such objection had been raised by the. appellants before the Federal Service! Tribunal, Islaihabad. As the 
assertion of the learned counsel for the appellants regarding the respondents departmental appeal being 
barred by time .does not find support from any document produced before us, t lerefo 'e, it.is not [possible 
for us to follow the principle laid down in the cases of The Chairman P.I.A.B ind' otHersj v. iNasim Malik !
PLD J990 SC 951 and Muhammad Aslam v. WAPDA and others 2007 SCUi 5ll3 citeiiljy the learned 
counsel for the appellants in that regard.,We may also observd in this context thit the respondent bad been 
acquitted in the criminal case on 22-9-1998 and he had filed his department^ appeal on 12-j0-1998,;i.e. 
wifriin three weeks of his acquittal in the criminal case. It wobld have been I|fijtile at:em^ on ihk p^ of 
the respondent to challenge his removal from service before earning an acquittal in tlie rriqtant Lriminal 
case and, thus, in the peculiar circumstances of this case, we have found it to bt unjust ahd oppressive to 
penalize the respondent for not filing his departmental appeal before earning his acquittal in the criminal 
case which had formed the foundation for his removal from service. '

12. As far as

*

\

13. For what has been discussed above this appeal is dismissed and the impugned majority verdict 
rendered by the Federal Service Tribunal, Islamabad on 3-7-2000 is upheld and maintained.

M.H./C-3/S Appeal dismissed.

!•
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. • IN THE COURT OF MOHIB UR REHMAN ;
JUDICIAL MAGISTRATE.JC4RAK ■' . '

Case No. . ! ,of2020- .;

State vs. Nazeer Ullali . ■.
Case FIRNo.nS dated-08.03.2020 u/s 302 PPC.Police Station Latembar

Or........ 01
27.07.2020

Complete-challaii received .from-, prosecution., APP -for.

State present.

The instant case under section 302 PPG- is .exclusively

triable by , the. .Court-of. Sessions^, hence the case file. is.-' 

foi-warded, herewith. under tiie,';prbvision of Section-'.1-90 ;Sub 

Section 3 Cr.P.-.G to the Court of 'Hon'ble District and Sessions 

Judge,-Karalc for f-U'ther appropriate order please.. ■

■ Muharif of this - Gduf t is'- directed .'.to send. the - case file 

forthwith to the Court of Hon'ble.District-and Sessions. Judge,attested

Branch Karaii ,̂- 

, \ . r, ,-\- '7/C<

e.'

■Karak and also.-make relevant,entry in the regirter

n ■

D
(MOHTB UR REHMAN): 

Judicial. Magistrate, Karak

L

)

I'- •
■ -f

.!

s
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■ #.

; \
(,■ 3:/. FORM “A

FORM OF'ORbER SHEEl
■

M
.r''

Courtpf........... Session,s JnflRn.-Knrnl/
: 3Case 20oiO... of...;:.:V

Date of Orderor”•• Serial No. of Orde 
•• ’Proceeding

r or Order or other Proceedings with Signature‘dfjudge or Magistrate and that of 
------ -------------  - • pftrties.or counsel where
- • • ■ 3 • ■'3 •

•\ •Proceedings ’ ’ ’
. I i- •i. • • • 2 .

Case file received from learned
checked and put up fororders before the learned Sessions Judge 

• Karak today. ■

area Magistrate; today; To be;

Siipeyjntendeht,.' 
as Judge, KarakSe:

c r. 0.1 ..
297.2020

, ; Instant, ca

learned Marjistrate, Karak.
. S . *

Register. Accused & complainant be

case: received 'fi-om the Court of

It be entered in. reievant

summoned forh :>

.....

letangir Khaii'^
Sessions Judge, Kai-ak.

i!

i

i
Of....:; 

■ 03.9.2C
:.02
20 I

.Mr.; Taj ■ Muhammad ■D.'PT for .'the State and' 
ed tacing. trijd Nazeerullalr on, bail with learned 

coun jel Mr.. Malik. Rehman Advocate present who. ■ 
■. submitted, Wnama..';Notice- jssued to the complainant 

letui ted with the rdpdrt that he has. died,-hence, notice be 
•' issue

•. next

/ ■ accu:
I

f.
/;

d to ■.Mst..Miraj; Bibi {widow of deceased) fokthe 
date. In compiianee of provisions of section 265jC 
2, necessary copies, are .provided to the accused. To 
: up,for frahiing of ch.a.fge on.-./C

i'.. ' F ,

V.

Cr.P
^ . • borne

■ ■ .dehangff^^m^ 
^g^joilg-ittclge, Karak/ .

%

r.

,E:WoRM a Order Sheet S.CJoc
'•? • •

AVresTejj.. .
• i-’T.'. r I

, ;^ /
I

'' e-t.-R.;:'’ 0":
■■ ' ■''P 'f k.yihe

F..

c
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m:- K • •

> •■ ; Or
■ 16.9.2020 .

03

Mr.; Taj Muhammad D.P.P for the State and

accused facing trial Nazeerullah on hail present. Mist. 

Miraj;.Bibi: (widow'of deceased), is absent and notice;'.-?., 

issued to h^r returned with report that she has, been.

■■•i

-n

'.m
Informed-personally. Formal charge framed against theM:?3i

1^;

accused to which he pleaded not guilty and claimed trialM.\'SMj:i 

hence private witnesses including the widow of deceased 

as well as formal witnesses’ alongwith case property be ' v: ;

a A■1
.'-■V

i'.

*,.v summoned for 12.10.2020.

.MSss=■ JehangifKhan ■ . 
Sessions Judge, Karalc

-t

. • Reader.Note '
12.10.2020 Presidmg Officer is on leave. To 

before on 07.11.2Q20
ifQUCh Karak

.come up as.

• . ,, Reader.
i'. *•:

.'O ' Ori.......04 ,
■' 07.1 1.2020

t-i :%
r ■ti'
4 ■ . Mr. Taj ■ Muhammad D.P.P , for 

accused facing trial Mazeeruliah 

■not in attendance .and 

issued due to reader 

learned - members', of the" bar

the -State and 

on bail present. PWs arei 

-process against them- has. not been .

'i
' -rh

not on preceding date. .'Similarly, 

also observing strike 

Peshawar, hence

are •
today:on the.calf of KP ,Bar Council 

proceedings.are adjourned. Formal PWs inoluding Mst. 
Miraj Blbi (widow :of deceased) and

5

case property be
'pI

summoned,for 26i 11.2020.,
f.;i /:■J

■ JehangirKhan' 
Sessions Judge, Karak.

•'r • .•*I ;.h

siv
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S.C Nn. 52/7 of 2020

: Or...... ..05 :
26.11.2020' ;

Mr. Zafranullali A-.P.P. fof the State'and, accused 

' facing trial Nazeen^llah on bail with learned counsel. Mi*.

■ Malik' Rehman .Advocate present., Mst., Miraj, ,Bi.bi- 

’ .■(widow), Muhammad:Rais and-Aamii-Sohail (sons) of 

. ■. . deceased Noor Jamal also present and got recorded- their 

' statement in respect of compromise. with.:the. accused 

■. facing trial .and produced an affidavit, on stamp paper 

(Ex.PA) alongwithV. attested copies of .compromise 

: documents submitted ’ during' .B.BA petition of accused 

facing 'trial which are ,Ex.PA/1. To . come up-.for 

;. consideration on 28;1.T2020; .

. ..

Sessions Judge, Karak

Or-..... ...06
■ ■ 28.11.2020 ■

Mr. Zafranullah A.P'.P for the State and Accused 

■ ..facing trial Nazeerullah on’bail present.. The .accused

sought adjournment fb.produce,his Gounsel who. is busy 

the , eiection". :of- RB'. Bar ■ Gouncil,; Jienc.e..today in

proceedings are. adjburne'd. Tb come up'on 04.12.2020.

;. ■ JdSangiirST^ 
Sessions Judge, Karak. .■

7
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sV:
' IN THE COT TRT OF JEHANGIR I<HAN 

SESSIONS .JUDGE.'KARAIC. . ^ ,
VO:

*

5;.CNq.52/7 of 2020. -

The State...Vs:’'■Nazeerullah.

ORDER
04.12.2020 , ■ Ml*. ' Zafr^ullah ' A.PT for the ' State’ and

accused facing trial Nazeerullah on bail present.

2. The . accused' named above is facing tiial in

; case F.I.RNo. 13'5:dated 08.3.2020 under.section 302 

■ PRC registered at P.S .Latamber, District Karak.

On' ,‘26.;1 i .2020, -Mst.. ■ Miraj Bibi (widow^ - 

Muhammad Rais .and'Aamin Sohail (sons) of the
I •

■■ deceased'-Noor Jamal appeared before the Court and 

produced, an affidavit,. of compromise alongwith 

■' attested copies of compromise- documents which 

were produced before the Court at the time of pre­

arrest b.ail petition of the,accused facing‘ti'ial and,to. 

this effect,, Al^i^idinC statement ,recorded~Tvherei^ 

j^tH^~state(i'that'they^and'th'e'^th'eriegarheifs^f die ■ 

■- leasedNoor■—Jamal^have alr^dy effe'cteiy 

compromise'withHhe'accusFdTacihg'tfiaf  Nazeerullah?

At

.• ■

'.ptitside the CQUit^at~bair stage""wherein he lia^
ludo'Si K'SraH . _

• satisfied tIiem“ab'out“his^iiinocence.7They. furtherSafisi.ons

'.^stated that the same.compromise is. still intact and • 

■■during-BBA petition of the accused facing trial, they

as well as the-other-legal heirs of the deceased have

./'■ -ly^O - - .

■ :

I

b



on.'
■2: ■

9 ■I-

'.I

got recorded their ■ cdrnproniise ' statement. They ■ ■ I
further stated that'.they have got no objection- on the

acquittal- of the .accused' facing, trial Nazeerullah in
■■'-y

...the instant Gase.''The'affidavit was-placed^.on file as 

, Ex.PA .while ' attested, copies ' of ■ .compromise 

.'documents submitted' during bail stage were also- 

..placed onfile as.Ex.PA/.l-'(consisting upon 10 pages).

5

• ^ ■ U' I
I

!;
i

' 4. . ' In view of above, -I am' satisfied..that the.

I compromise is genuine. The offence'with which the

accusedfacing '-trial has-been, charged.; is also

c'.ompoundable^ resultantly,. -. on' acceptance , "of

compromise,'the. '.accused on trial . Nazeerullah: is ,

. acquitted of the charges, on the basis of compromise. 

; The accused, is - on bail,, his bail bonds. stands
Igranch

.0 . cancelled and. .his sureties are absolved- of their -'

liabilities towards-ba.il. bonds. The case property be 

kept ;■ intact, till .".expiry; - of 'period ' of...--limitation 

prescribed for appeal/revision, and. thereafter, be- 

;.disposed of .in accordance-with -law..'

coo'j

K

AY .-o -

".5:.. ■ File be consigned to .Record Room

- Announced.
. 04.1-2.2020 ..

- ^Jehangh^ii&pum 

Sessions-Judge, Karak
-9’' ;

'P.;

'sa,:
'V

Judge, Karali•-iC:

I

.... .AiYY

,.. b-'. ■cr[sc9.'c;? fs/

:..-Y
;■

5^
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IN THE COURT QR JEHANGIR KHAH.- SESSIONS JUDGEJCARAK.

CHARGE

HR No..13.5 dated 08.3:2020 u/s 3Q2 WC P.S Latai-nber. District Karak.

I/Jehangir Khan, Sessions Judges :Karak.t/c?' /iere6;^ c/7<3;'ge you accused:

NaziruHah aged about. 40/41 years son of.Nooi" Jamal resident of Saikot Tehsil 
Taldat-e-Nasrati District Karak. ..

./..•Accused.*. f;

. That you accused,named.above at,14:20 hours on 08.3.2020mt un^paved 

way. leading to the' lands known as' B|ajalgal situated near .village .Saikot, ■ 

falling within.the criminal jurisdiction dfP.S' Latamber, District Karalc have 

committed the ; qatl-e-amd of-your .-father namely .Noor -Jamal. Khan 

;. (complainant now deceased), through' effective fire shots with,your pistol 

. and thereby have committed^ an offence puni’shabie u/s 302.PPC and within 

the cognizance of this Court. ;■

And I hereby direct that.you be tried by me on the afore'-said charge.- .

The charge, has. been read, over and'explained in the-language of.the accused i.e, Pashto

...........

' , , • J-ehangir IGianT:.^^
• .Sessions Judge, Karak. '

. Dated:-15.9.2020
./

Do you hear and: understand the- charge? 

Yes. ■ w
Do you plead guilty'or claim trial?
I plead not guilty and claim trial. •

- .Q.' - Do ypu want to produce.defence?
A.- ■ Yes (ifrequired). .

Q.
A.:
Q-.
A.-

’ '.'Certified Ws 364 Cr.PC.

.Accused:; ;
. NaziruHah'

'prioricn'^;'.= ‘̂

.an
Sessions Judge, Karak.

<?

fe''
ilf'.''''

I/-.".
iS:v^
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Joint statement of (1).Miraj .Bibi'.(widow) aged,about yO/?! years. 
(2) Muhammad, Rais aged about:49/5Q .years, (son.) and.'.(3)-'Aamir 
Sohail aged., about 25/26 years .(sori) of ■deceased; .fJoor'Jamal 
residents 6f.Saikot,'Tehsil Taldit-e-Nasrati District.Karalc;- ' .

.Stated that the-accused■ facing’trial Nazirullah. has^ been..

charged vide case F.I.R No/' 135 .dated 08\3..2020' registered under,

sections 302 PPC .at P.S Latamber,.'District Karak.on the reporf of

Noor Jamal, tlio deceased'.theh.injClred. We and the othe'r legal heirs.

of the deceased Noor Jamal have already effected compromise with

the accused- facing trial .NazirlillaJtl -outside. the'Court at.bail stage

wherein-he has .satisfied us about his. ihnocen.ee, The same

. compromise is still .intact/ In this respect,' during BBA petition of

■ the accused facing trial, we and the other, legal heirs of the deceased

have got recorded our compromise statement. To this effect we.

produce an. affidavh'on stamp pap^r which is PA and als.o prbduced

attested copies of compromise documents submitted during-BBA

■ petition, of accused facing trial including- statement of all the legal

heirs, of deceased.-which are Ex.PA/1 .(consisting-upon 10 pages).'

'. The compromisefs still intact and we-have gpt no objection on the

acquittal of the' accused facing trial Nazirullah,

. RO and AC 
:r26.11.2020'" '"-\-

■ Mst. Miraj Bibi (widow)
- CNIC No.];4203-i'999980-2 . T

Muhammad Rais Khan 
.. CNIC NoM.4203-4827420-7- .'

i o':

Aamir Sohail ' . - . - '
-' ' CNIC No.' I'4203-5502265-5' . ',

V .
\

.Yjehangir Kliaii 
Sessions'.Judge, Karalc.

>■ -

i.

■ j
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;;;BEFQRE THE SERVICE TRIBUN|yV^.,^
: - iPESHA'WVE^

■ Iu
/ 2,018. Service Appe^'Ni^,-- :

Sana Ullah S/o Muhammad Yaqoob R/o'Baram Khel, Shnwa 

Gudi KhelTehsirTakht-e-Nasrati-District, Karak ........ Appellant
i-

.. - A

s
. Versus' , c'

F»rofecial Police Officer/ Inspector Gener4i of Police1
Khyber PaJditunkhwa, Peshawar |

. Commandant FRP, Khyber Pakhtunkhwa, Peshawar
3. Sup;erintehdent l^f Police, FRP, Kohat Range, Kbhat

Government of Khyber Pakhtunkhwa through 

Chief Secretary, Peshawar . ■

2.

• •4. •

Respondents

It

APPEAL under section, 4 OF SERViqR TRIBUNAL ACT, 1974

AGAINST ' THE ORDER DATED
BY WHICH

11/09/2018 PA.SSED BY 

MAJOR, penAlty OfRESPONDENT NO. 3
"DISMISSAL FROM SERVICE”, AND HIS ABSENCE PE|Rl|dD OF ,07

IS TREATED AS ABSENCE FROM DtjTY WITHpUT PAY, 
awarded TO THE A,PPELLANT| AND AGAiNsT THE

DAYS
HAS BEEN
OROER 20/11/2018 PASSED BY RESPC^NDENT NO. 2 iWHEREIN 

Representation/ departmental appeal hled by 

.<3^'^tsx2rs3.ar,' aPPF.T JANT HAS BEEN REJECTED. .;_____ ,----- ^----- 1------ --------------

A

ri

y;; ,

5 JERAYES 
5 0

r2
'By accepting this service appeal, the puiiishmen: awarded to the 

app'ellanti' through impugned orders idated. 11/09/2018 and

20/11/2018 may graciously be set
■ void, unlawful, without authority, based'on 

and thus -not sustainable- an.d the .^ppejlant is 

■reiristatement with all back benefits of pay and service.

5- •
'in •

an

aside by declaring it illegal; 
niala Tide, void abimtio0

t

y ■

M { N •
tdy ^ l><f£-brTfrr.1 .lUl.

» ICC

I
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..hVbER PAKHTUNKHWA SERVj£ETEIBUINMJpESH^A^
. ■ --------V'-V,''':

'X ■'.

BEFORE THE
N'-,Service /Appeal Nci. 1500/2018 \V \\
i'.

ii'.v' •*• i
1

18.12.2018
1:^.05.2022

■\i. Date of Institution 
Date of Decision

Sana Ullah S/0 Muhammad Yaqocb R/0 Baram .pel, Shnwa 

(Spdi Khel Tehsil Takhti-e-Nasrati, District Karak.
L ' ■?' • . • - • / a'

i

\

(Appellant)f-

i

VERSUS

Officer/Inspectbr Gendral of police KhyberProvincial' Police 

, Pakhtunkpwa, Pdshawar and three otheps.
(Rdspqndents)j

Shahid (|ayurh Khattak, 
Advocate’

Kqbir Uliah Khattak, 
Additional Advocate General

For appellant.

For respondents.

... ■ Member;(J) 

Meitibdri(J)
Salah-UdrDin 
Rbzina Rehman

JUDGMENT
‘

The a^pbltant has invoked the 

juj-isdictipn of this Tribunal through abov,e titled appeal with the prayer 

as copied below;

RiDZINA REHMAN. MEMBER 111:

r-
■ r;‘^E|y accepting tKis service appeal, the 

awarded to the appellant through impugned orders

'i Dunishment

dated 11.09.2018 and 20.11.201.8 may graciojsly be 

set aside by declaring it illegal, void, unlawful 

without authority, based on malafide, void ab-initio 

pnd thus not sustainable 2nd the appellant is 

entitled for reinstatement with all back benefits of

\ .
1

pay and service.” ATTESTEO ■■

. ii

. Sv r
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. Brief facts of the case are that appellarit was serving as 

Constable in FRP Platoon No, 122 deployed at District Kohat. It was
Vi ' V

oh 29.07.2018 wheri one Mornin Was ^rested vide case FIR No.446

named appellant as an

.'2:

for having 4-Kg of Charas who allegedly 

accused, therefore, the appellant was a so 4rrested on fhe same day

by the local police. He was served with a'chaj-ge phset alongwith 

s.btemeht of allegations which v\ias properly, replield but the seme, 

not taken into consideration and appellant was dismissed from• was

. service; on 11.09.2018.■. He filed departmental appealj which
I ' ■ ’ ■ ■ * ^ j '

cjismisSed, hence, the preseint service appeal.

We have .hfeard ■ Stjahid jcayurh. Khattak Advocate learned 

dounSel 'for appellant and Kabir Ullahi Khattak, learned Additional
' 'f' ' • ' . , ' ' .

Advocate General for respondents and hdve gone through the 

record and thd proceedings of the case in rhinute particulars.

•was

3.

!.

4. ■ Shahid Qayum Khattak Advocate learned cpunssi appearing

■.'behalf of appellant, inter-alia, submitted that the innpugned orders are 

i legal, unlawtul, without authority, hence tha same are liable to be set 

aside being based on surmises and conjeciures. t was submitted that 

■the reply to the charge sheet submitted by the appellarit 

into consideration and that proper procedure was not ;adop.ted. It was 

contended that no show, cause notice Was issued to the appellant and 

that no^ proper regular inquiry was conducted in order ,to scrutinize the 

conduct of the appellant with reference to the .charges. The learned

on

was not taken

counsel further coritended that the appellant was falsely implicated in 

FIR. No.446 merely on the statertient of an accused person and

ended on 'spot nbr any

V ' case

that the appellant was neither appreh 

incriminating, article was recovered-frpm lis immediate possession.
^-■I- 'vl.'l, t

■ •



3 ■
!

rtunity of persona! hearing 

condemned iunheard; that

Uastly, it was subrnifted that no proper oppc 

provided to the appellant and he was 

the appellant was on duty at the relevant time of alleged occurrence

was
f

^nd was arrested on the same day and the moment heiwas released
. !-r ?;•1f'pom jail, he resumed his duty, therefore, the absence period of seven

he was confined in judicial lockup butdays was beyond his control as 

this aspect of the case was ignored by the respondents.

Conversely, learned. contended that^ pppellant had 

(jievelobed links with drug paddlef namisjly Momin who was arrested by 

the lodal police with. 4 Kg'of Chdras v/ho. disclosed babre the Police 

baity to ha\/e been, brought th^ recovered Charas for the present 

appellant, therefore, appellant was arrasteiJ.and prope^ case vide FIR 

registered. He'submitted that he'.vvas broperly issued

■ 5.

No.446 was
I

tharge. sheet with statement of allegations and Inquiry Officer was 

hominated to conduct inquii^ against him and that after fulfillment of

bll co’dal formalities, he was dismissed from service by the competent
f. •

authority. -

■ From the recoV'd it is evident tha|: appe:nant;Sana Ullah was 

charge sheeted for having committed the fpllowing aci/omission;'

6.

“As reported vide FRP Lines Kohat DD No.O:' dated 

29.07.2018,, you have .been charged/arrested vide 

' fir No.446 dated 29.07.2018 Lj/S 9t(:: CNSA P.S Cantt.

case

;i .District Kohat: for'dealing with’Narcotics as isjevident -

from contents of said FIR because accused Momiri, after
: i

S’ore the SHG that he.Arresr recovery of 4Kg Chars, disclosed be: 

taking the recovered Chars tc you (Sana Ullah).was
tryjEft*<
>72



.

' 4

DD No.36 dated

■ . ' ' i
■ 27.07.2016 till date.. Thus you have pommitted. a poSS

. ' ■ ' ■ . . M

J “Misconduct” as defined in Ruje 2 ,of Police Rules,

■‘ '.Secondly, you remained absent vide

!:

- ’ 1975”.

submitted reply to, the'charge Sheet anc one Moor Ullah Kpan DSP 

FRP Kohat was appointed as inquiry pifi'cer: The inquiry report is

which shows , that ho ^Jvltness was examined in

He
I

*>:

Available on. flje
' l

presence

\Vas- adduced in the course of ijiquir^ against appelant. Call Detail

!

df the present appellant. No cogent and relable evidence

Record,; (CDR) of appellant was cdllected bit pe was hper confronted 

tjvith the CDR strictly, in accordanbe With law and procedure. It.is also 

riot denied that the appellant was no^ arrested bn spit and nothing

recovered from his possession. The mainincriminating was ever 

‘ accused Mo,min allegedly arrested on spot for having 4 packets of
!•

did not record his confession rather ihe charged the 

in his statement U/S 161 Cr-PC which is

. Charas (04 Kg)

. present appellant allegedly 

inadmissible in evidence. Both accused ^ Momin and the present

appellant Saha Ullah were tried ih a cclmpbtent cpujt of Law and vide

order of .the learned-Judge, Special Court, Kohat da.pd 01.0,4.2021,
* • .. . • 5 . •

Khan and Sana Ullah w^re acquitted fnpm the chargesboth rfiomin

leveled' against them. The present appellant was arrested on

. 29.07.Z01.8 when FIR No.446 was registered. His. absence is justified 

■ .as he'was arrested and sent to ;udicipl lockup and sco:n after getting
i , .

. release on bail, he joined his duty. His links with accused Momin were

ATTESTEBj.^Qt prpfjerlyestablished. It has been tjeld by the superor fora that all

can be no^ acquittal which. .acquittals are certainly hohorabje. There
i’w» •



'H ■

t• >
•?;

t I. 5

Involvement of the appellant in the■■■ may be.said to be dishonorable.

■ , Criminal case was also a ground on wh'ch Ine had beer^ dismissed from

V

service and

i

. ■ • ■. ’h.
the said-ground hajj subsegtently disappeared through 

. , nis acquittal, making hirri re-emerge as'a fit, and proper person

Entitled'to continue his service. His links with law breaking persons 

• Were hot brought'on record and the inquiry report;is silent in this

I

1
r

i
'ir

regard.
I

rekablishTd'frbm^therrecbrd'tharchargesofihis.inyolyement
7.. it is

'in^thWrimit^l'c^jltimately.culminated in^hon6rableJ^quittal.of,th^
;

f-

• a^l'a~nrby_the-Competent;;^r^pr^wrm-ti^respect we-have

H f > i« » -j. __

jr^ought. guidance -from -1988 - PLG. (CS).

■ 20i0''Suprem^ourt,.695.and.iudgments.rerrdefed.byWs.Tribunabin

N a wa 2 V s._

17Q ..:>nn?. SCMR 215.and"PLP
I

\
rSeryiceZ^peah--No. 1380/20 titled Ilam

Se?Vic^Appe5l'No:61.6/201-7-titled ■Mumtaz^Alr^s'Police ‘

I

;^ep^ment;
}

Di5artrnehtrSe?yig?Appi^'o.86372018 .titled | Fatehrur^Rehn^s.

rsgrvidr'A^rNo:i065/20:i9~'ti'tled“Na7eed-Gul
Ro l.i ce . De'pa rtment

arTd •Se^i^Appearji^2d98/2020ltjtl^^ •'' ^Vs. Police Department

■ ^imran..V5.-Police.Department..
• •

Fdr‘*’what->has-"been-gone~abovepthe’~ap3eal_a^ hand^is 

a^epted. ConsequentlyTth'Fimpugned'ordlr^vlimp :sition,oL'p^lty
' . • . I I - ---------------------

■ ^wiB\dscipiinary!!proce^ngs.wherefrom-it-resultedrcire-set-a^ide,.an^ 

. /the.appellant.is.reinstated'.into.service^'n.thedate'Qf'dismiisal.froni^
rned - responlient, - oh _receipt

I

I

8.

1

■ j'^'r^ice .with ■ all Iback. benefits.- ,The ^conce

pf_^|^py„of_this^'jud^_ent^hall„i^sue_the_order-of-appellantJ

;■

reinstatemeiit with'lll'back',benefits.havitig.accrued.or..accri^-from
. , I!

I 1:}

r-i I-
1.1■-

!
1

I
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left to,bear:-thgif>the date of his dismissal from-service Parti^^
" ' v . ■ • ' 'j,. ■ ■ '■ ■

Swn3fts. File be consigned to.tije record roo'm'

> •

(•

ANNOUNCED
i7.05;2022

.1 ■

*,
I]1

i

(Ra^na^ehman); 
y^emtD^r (J) ■7^;

0

(Salahnud-Din) 
Member (J)

I
;

:
1

:

ledi

Ob 1V!»^ <?Opy
ib

^ybTr 
- ^‘ervu

ittftTc of i.r AtvtVu

Nutnhi'r- of VVoPd;;

V C.'i’yii;;r

Tuin:___

.N;im'u' '}V'

S^te ui

En ±iIl'Hf iliM!t/| vv®
I/..

! .
I

I

‘
.6i;'

T
cry i,/

.i«ir >• IIP
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•IN THE SUPRBiyrS- COURT OF PA.KISTAN
N(Original Jurisdiction) .

PRESENT:
Mr. Justice Asif Saeed Khan Khbsa 

• • , Mr. Justice Ij.az ut Ahsan
Mr. Justice Syed Mansoor Ali Shah

Sii'6 Motii Case No. 03- of 2017 '
(Regarding the issue as to' whether compounding of an offen::e 
under section 345, Cr.P.C., amounts to acc|u:ittal of .the accus'vci 
person or not) ' •

Syed . Nayyab ■ Hussain ' Garcleci, Assistr.nt' 
■' Attorney-Generai for Pakistan

Mr. Tariq Mehmood Jahangiri, Advocate- 
General, Islamabad

- Mr. Qasim Ali Chauhan/y-\dditional Advoc.: te- 
General, Punjab'

■ ■ ' Mr. ShehP)^ar Qasi,. AdditionsJ Advocate-Gene/;:ih
Sindh-

In attendance:

Mr. Zahid. Yousaf Qureshi, Additional Advocixte-' 
General, Khyber Pakhtunkhwa

■Ayaz Khan Sv^/ati, . Additionai.,' /Vdvor;:i.i:.e-
General, Balochistah .

• Mr.

27.06.2018 >' Date of hearing:

JUDGMENT.

One.- Waheed. A'hniad had . 

allegedly murdered a person .darned Tariq Hussain dn OS.-Ob.dOO'/^ 

■in a village in ■ the area -of'Police Station Mangla Cantonment, 

District Jhelum and for committing lihe said offence he was bcvoked.

MlTf^STED

. Asif Saeed Khan Khosat J.:

h:



• I

S'uo Motu Case No. D3 of 2017¥■
■ '■■m

ii
^7 ■mu

II-

, r:i • in-case FIR No.'68' reg stered at the said Police Station on the same 

day for an offence ur "ier section .302 of the Pakistan Penal Cr.de,

1860 (PPC). After a regatlar trial the'sskl Waheed Ahmad 

.convicted by a lei. rne.d Additional Ses ons Judge, JheVum on 

,■19.02.2009 for am offence under seed a 302(b), PPC and u^a.,s 

, , sentenced to death as Tahir and to pay a uani.of Rs. 1,00,0.00/- to
the heirs of the'deceased by. way. of compensation under section 

54,4-A. .of the Code of Criminal Procedure-, 1898 (Cr.P.C.l 
default of payment thereof to undergo simple iniprisonmeht for 

.months. The said Waheed Ahmad 'challenged his co.nviction and 

sentence before the Lahore . High "Court, Rawalpindi Bench, 

Rawalpindi through Criminal Appeaf- No. '75 of 2009 vdiich 

heard by a learned Division 'Bench of the said Court along with 

Murder Reference No. 20/R'VVP of 2009 seeking confirmation of the 

sentence of death and vide judgment dated 22.05.2012 the, appeal 

v/as dismissed, the conviction-and sentence, v^ere upheld and the 

sentence of death was confirmed. The said Waheed Ahmad then 

■ filed Criminal'Petition for Leave to Appeal Mo. 216■,of 2012 before 

this Court wherein.leave to appeal was, granted by this Court on 

06.07.2012 in order to reappraise, the evidence in the interest o.!:
. safe administration oi criminal justice.-As a result of granl'. of le.'wc 

to-appeal Waheed-Ahmad preferred;'Criminai Appeal No. 328 of 

2012‘before- this Court and during- the pendency of that .appeal: 

Criminal.'MisceUaneous Application .No. -l-S'S of 2017 was filed 

seeking acquittal of the ■conviehappellant on the ■ basis of 'a. ' ' 

. com'promise with the heirs of Taric[ Hussain dece;s.sed and tVie • 
matter of;compromise v/as referred by this Court to the learned 

Disti'ict & Sessions - Judge,-Jheluni for verification. The :re'po.rt 
dated 27.02.2017- submitted by the' lea-nied District & Sessions 

Judge, Jhelurn in that regard confirmed, the fact that a genuine, ■ 
-voluntary and complete compromise between the parties had been 

. affected,- the heirs of Tariq Hussain-' deceased had foirgiven the 

convict-appellant, had waived .their right of Qisqs and .ha.d not' 

claimed any'Diyat in'that respect. After going through the, sa.id 

. report , a 3-member Bench of 'this Court comprising of our learned 

fo / . . brothers Amir Plani MusUm, Qazi Faez-Isa. and Sa;:dar Tariq

» ■

i
v/as

or in
SLK

was

I'tESTED
lio 'J

7!

i

I
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9' ■;

Masood, JJJ. ■unanimously accepted ' Criminal ' Miscellaneous

Application No.'185:of 2C17 on 21.03.2017 and allowed l:hc 

compromise bettveen .the parties but their lordships differed 

ho'y^ tile main appeal was
on

to be disposed of upon acceptance of the 
compromise. Writing for the majority Sardar Tariq Masood. r.3

disposed - of the appeal in the following terms and Amrr nian.i
Muslim, J; agreed withdiis lordship:

“In this view- of the matter, Criminal Miscellaneous Application 
No. 185 of 2017 filed xuider Section 345 Cr.P.C. is accepted and • 
tlie compromise -arrived at between tlie parties' is allowed. As 
according to sub-section (6] of Section' 345 of the Code .of 
Criminal Procedure, 1898, the composition of an offence shall 
have the effect of an,acquittal, hence Criminal Appeal No. 328 of' 
2012 is allowed, the sentence of Waheed Ahmad (appellant) 
recorded and upheld, by the Courts below is set aside and he is 
acquitted of the charges on the basis of the compromise. He shall 

-• be .released from'jail forthwithnf not required to be detained in 
connection with any other ca.se.’' • .

,Qazi Faez Isa, J., however, wrote ,a separate note on. that 

and the said note read as follows; ' '

occa.sion. • ■

“Whilst I agree with my leanied brother that the application . 
under section 345(6)- of the'Code of Criminal Procedure ("the 
Code”) -be accepted, I most respectfully cannot bring myself to 
agree that the .convict/appellant be “'acquitted of the charges 
the basis, of the compromise”. Subsection (6) of section 345 of the 
Code does not envisage an acquittal,, as it provides:-

• The composition of an. offence under this' 
section shall,have the effect of an acquittal of the 
accused with whom, the offence has been., 
compounded,” . ' , ,

O.a

.“(6)

The "appellant-was convicted by the Additional Sessions 
Judge, Jhelum, under section 302(bj of .the Pakistan Penal Code 
(“PPC”) for the murder of Tariq Hussain, and was 'sentenced to 
death. The Trial Court sent the Murder Reference to the Lahore. 
High Court for confirmation under section 374 of th'=‘ Code whilst 
■the appellant/cbnvict preferred an appeal under , ion 410 of 
the Code. The High Court dismissed the appeal of tue appellaiit, 
confirmed the .Murder Reference and the sentence of dea'Lh 
awarded to the appellant/convict. The appellant then preferred a 
criminal petition for leave'to appeal before this Court, which 
granted leave, “to reappraise the evidence available on record in 
the interest of safe administration of crimined justice”! However., 
during the pendency of this, appeal a compromise was effected by 

, the appellant/convict with the legal heirs of'the deceased..

Section 345 of the Code enables compound'ing of offences 
• arid sets out the methodology'thereof, It mentions the offences

2.-

. ;.v4-TESTED

V- iV",

3.

ilid'';.

I
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•'i!

?i4%■

•’u

;•

Iilil ;■/■• I
punishable under - the PPG which 
before or after

acan be compounded either 
• V accused is convicted. The table oontained in

subsection (1) of section 345 specifies, '‘persons by whom offences
^“bsection (5) of section 345 

olipulatcs that once an accused has been convicted ‘iio 
composition for the offence shall be allowed without the leave of 
the Couru before which 4110 appeal is to be heard”. Undoubtedly 
of ^such^ 0?^"^ offences can be compounded, but the composition 
o!,q ^ f to be ur terms of subsection (6) of section

■ ,eflecto?an acS' ^^all have the

&tIr

Ib:

f? ■'mt'4..

4.-4.an aeon H-n n ^ acquittal” is different from
. an acquitta Ihe.guilt of an accused, that is ascertaining whether 

the accused has committed the offence for which he is charged is 
do ermmed by the Trial Court. Once the guilt- of the accused has 
been detei mined the judgment is delivered by the Court The 
judgment has two. components, conviction, which means he is
him the punishment awarded to

^ ^ legal heirs of the deceased compound the offence it 
doco not mean that the appellant/convict 
murder for which he

•;Y£ I■ffifeiw

•W r|
'■'f

!7'ff was not guilty of the 
was convicted, which wo.uld be the ca.se'if 

as a consequence of allowing the composition, he is “acquitted”! 
oubsection (6) of section 345 also avoids creating such a fiction 
ao it piovides that the "composition of an offence ... shall have the- 
effect of an acquittal",, which means that the punishment 
(sentence) part of the judgment is brought to an end; neither this 
subsecLion states, nor it could, that the convict is “acquitted of , 
the charges . The ^verdict of guilt (the conviction part of the 
judpnent) that the Trial Court had recorded could only have been 
undone by the High Coui’t, failing which by,this Court; it cannot 
be undone by the legal heirs of the murdered per

R:

mw.
son.

5: The law permits the legal heirs of a murdered person to 
compound the offence with the convict, with or without receiving 
badaL-i-suilVdiyat (sections 310 and 323 PPC). V/hen the kt^ah ' 
heirs compounded the offence they elected not to seek retribution 
oi the enforcement of -the sentence. The vei-y premise^ of 
compounding^ the offence is the acknowledgment of guilt by the 
accused who is then forgiven by the legal heirs; the affidavits filed 
by the legal heirs clearly also state this.

Section 338-F of the PPC

IXT

6,
■ , , stipuk.tes that in the
nteipretation and application of Chapter JCVI (“Offences Affecting 
he Human Body"} .“and in respect of matters ancillary or akin 

theielu, the Court shcill be guided by the Injunctions, of Islam as 
laid dovai_ m the Holy Qur'an and Sunnah”, The' aforesaid 
inleipietation of subsection (6) of section 345 is in coiaformity

^ ^1-v? Qur’an: surah Al-Baqarah (2)
eises 178-9, surah Al-Maidah (5) verse,45, surah Al-lsra (17) 

verse 33 and surah Ash-Shura (^-2) verse 40. In these verses our 
Merciful Creator suggests that .forgiveness and reconciliation is 
preferable to revenge or retaliation. A person can only be forgiven 

he is guilty. The cited verses neither state nor imply that the 
finding of guilt IS effaced.

7. Therefore, whilst I agree with the conclusion 
my learned brother that the application' for 
offences be accepted, I cannot

reached by 
compounding the

, . agree that as a consequence the
appellant/convict should be ‘‘acquitted of the charges” and thus 
completely exonerated. However, since .section 345(6] of the Code 
has not been examined and interpreted in .the aforesaid maniier 
therefore the Hon’ble Chief Justice is requested to take notice of 
this matter under. Article 184(3) of the Constitution

TE STED • i

'"7
d A-pfoci.ite

•if.Pakistan as it is a
iiaiiiii oad

I
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.. ■ ■m
.question of public im^bortancc involving the enforcemenl; of 
Fund^nental Rights. The office is directed to place the xnattei' 
before the Hpn’ble Chief Justice of Pakistan- for appr.oprlate 
orders.”

V*'

•V-
%; ■. .

t'
The matter was thereafter put up before the Hon’bie Chief Justice 

, ^of Pakistan and his lordship was'pleased to pass the follow.ing 

order: .. ' , .

“Let the issue raised in the order by my learned brother Justice 
Qazi Faez Isa be. talcen up under Art. 184(3], of the Constitution 
and the matter be fbced l^forc the bench headed'by 1T13' brother 
Justice Asif Saeed Khan Khosa.”'

It is in the above mentioned background that the mabler has been 

•fiKe,d for hearing before-the present Bench tO!da3A

2. We have .heard-the'learned'Assistant Attorney-General for 

Pakistan,. the learned Advocate-General for. the l3la.mabad Capita;!

. .Territoiy, the learned;Additional Advocate-Genera^ Punjab, the 

learned Additional Advocate-General, Sindh, the learned Additional 
• Advocate-General, Khyber -Pakh'turikhwa and f the lear.ned 

Additional Advocate-General, Balochistan at some lengt.lj.. Tb.ev' 
have all .. submitted ' in complete unkon ,'that n:i I-siam..;.c

, jurisprudence and in the system .'of; administration of criminal
• justice -in vogue in'this country a composition of a coinpcLindah 

■ offence leads to- and res'ults in .;acquittal of the acc.'used person or ■ 

convict concerned. They have also submitted that any confusion • 

created by the v/ords “'effect of an acquittal” used in section 345{b}, 

Cr.P.C, now'Stands removed by the. vv^orcl.'“acquit" used .in the 

subsequently introduced first proviso To section 338-E(l), PPG smd 

its interpretation by .this Court in the case of Chainnan Aa7-icuif:u.7-ci.^ ' 
, Development Bank of Pakistan and another .v. Mumta^z Khnn 'iPLD 

2010 SC-695).

.1C

1'

Sr. '

ir

3., The issue before'us is as -to-whether a successful a,nd 

complete compounding of- an. offence'leads to acquittal of the
I ^ *

accused person Or convict from the allegation or charge or it is only 

to have an effect of acquittal which m'a}^ be something short of or

m igpESTED2i
\Sit Associate 

iSlilkinpOoufi of Pakistan 
tt-^JdslamabacI
ite,' .. ■ ■
Ik ■

f

hi

ttf..4:

m
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other than-acquittal. After hearing the learned 

going through the relevant legal provisions 

, available oil the subject 
• issue

we embark upon an effort to find 

resolve-the controversy.

La.w Officers and.

and the precedent cases , •
we have explored and attended to the

in the followirig paragraphsat hand from diverse angles and

an answer to 'this question and to.

'4,- Section 345, Cr.P.C. deals ^vith 

it provides as follows: ■ '
compounding of offences and

345.
punishable 

Code specified in the'

Offence Sections 
Penal 
applicable

•of Persons by ' 
whom pffeiiee. 
may
compounded

Code
be

id' j

the .permission of. .-
htenb7ecfi77rtLr-d

OffenceI Sections 
Penal.- Code' • ' 
applicable

of Persons 
whom o'ffence 
ma}’-

compounded

by

b’e

(2-A) Where an offence.under-Chapter KVI of the Pald^mn 
Code 1860 (Act XLV of 1360). has been committed in the n-imc

consent of the parties having regard to the fart<t
•circumstances of the--

Penal .

. F

• . F •andcase.
[:

thl BbP^^r'i is compoundable under this section

compounded in like manner. • '

: othenviso be Oompetent to ' ■rr..m-O.hu.v.iMe ^ offence under this section is-under the a'pe of

compand suof o&^ce. ^ourl:

. i : I:

i-TP^tTl-n may be
C

lU . ;

pdo.iVini'uiei
VUiprcniS

, #

I:
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■ !

(5) ‘ When the accused has :
pending, no composition for the 
the leave of the Court bef

been convicted and«. , an appeal is '
ofience shall be allowed, without • 

which the appeal is to be heard.ore•:
(5-A) A Higli Court acting in the 
under section 439 and 
^39-A, may allow 
is competent to

::
I a Court of of its power of revision

(6) The composition of 
have the effect of 
offence has been

an offence undcj- this 
an acquittal of the 

compounded.
section shall 

accused with whom the

(7) No offence shall be 
this section and
(Act XLV of 1860).

compounded except as nrovided hv section 311 of the PaJdstan Penal‘"fseo

; t
: i ■

'A plain reading of this section shows tliat ■ 
compoundable offence may be possible before the 

. trial

1
compounding' of a

tidal, during'i-Jic 

an appeal dr a revision ]:)ctition
I

or even during the pendency df 

and that in soihc cases
' !

compounding of an offence does i'lo:;f 1

require permission of the 

.permission
court whereas in some other cases

01 leave of. the relevan-t court is required for 
us is not as to how

rl;'.'!'
composition. However, the question before 

. compounding is to take place with 

of a court but the

LI

or without permission or leave 
controversy before us is about the

;•

comsequenceafter a valid compounding has talien place and for resolving the
important to appreciate what compoundin,:'- of 

offence actually means.
said controversy it is iI

• ■ an1

5.•i Before we dig deep, into the controversy at hand it may be 

- are shoi'ter answers available 

oe recordc;:; 
Code, 1060 deats

i. advantageous to mention that there 

to tl3c questions involved in-this matter and they may 

straightaway. Chapter XVl of the Pakistan Penal " 
witli offences affecting human body including murder 

of hurt and all such offences
and caus.ing

compoundable by virtue of theai'e
provisions of .section 309, PPG (Waiver-Zl/xi;), 
(Compounding-Suih) and section

section 31 O', PPC•...- -)
345, Cr.P.C. Section 33S-E{;i.)., 

PPG and the first proviso to the same (falling'in Chapter X\ti of tire 

.Pakist£U7 Penal Code, 1860) provide as follows:
fv-

v; ..
. AITESJED

338-13. Waive,c or or offences. (1) Subject to the 
piovis^ions of this Chapter and section 345 of the Code of Criminal 

roccduie, 1398 (V of 1398). all offences u.nder this Chaptcrj
r. .Slopreiv..

Coo"? may
ol Pakistan

isidii'iabaci••r.
:•
••

■ I

I
t
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1

H
, be waived-or compo’jnded and the provisions of sections 309 and 

310 Shan, mutaUs mutandis, apply to the waiver or compounding 
of such offences:

■M

Provided that, wlici-e jua offence has been -waived or 
compounclccl, the Court may, in its discrctiori having regard to 
the facts and circumstances of the casci acquit or award ta'zirto 
the offender according to the nature of the offence......... -

(bold letters haue been supplied for emphasis]

These piovisions show, and show"quite clearly, that all the offen.ces 

affecting human body including murder and causing of hurt falliug 

in Chapter-XVI of Ore Pakistan Penal Code, 1860 are,capable, of 

being-waived or compounded and that'in case- of waiver or

cornpounding of such offences the court concerned, after, granting 

. ■ the discretionary permission or leave to compound where 

necessary, is to acquit the person accused or convicted if i!;.is a
case of Ta'zir but in a case of Qisas it has a discretion either to 

acquit or to pass a sentence of Ta'zir against the accused person 

convict in.view of Uie peculiar facts and circumstances of the case. 
It has already been clarified by this Court in tlie case of Zahicl 
Rehman.v. The State (PLD 2015 SC 77} that the discretion

or

l:o
■ punish by way of Ta'zir under section 311, PPC and otl:ier similar ' 
.provisions ’ after waiver or compounding of . the right of Qisas is 
relevant only to ca^ of Qisas and not to cases of Ta^^ir It jrtru^

does not spealc:-of.‘■'acquittai^^;^^!" 

; cogseqidgHHb 'HHpoundii^^^^ffgnce"; m-i3‘. ft lonlj^^l^tf 

jfthe "effe'ct‘~of‘aiiT^uittal” -it- is “ "_ _ how clear .through' 'tl;^
/^bsequently_ introducecTsection. 338tE7. PPC .1^?! .M-mpTandTngX 

/of a compoundable'offence'in-fl___ ^ 'a'case'of rd'iif is.to.lead tp accruittal"^
'. L^^'^g>acqgse^person or_convict Whrn1:hTla^it^If.~a^.it^stands> ■

|today,_speaks of acquittal'as'a'consequence of compounding of-an
offence^then.any.ambiguity.in.that,regard,created .byJthe.previouG

/^smte^of.the.law may not confo^d us anymorer*/

I .

y * .

6. short answer to tH^core~qu^tion'in^lve'd~in'thi^ 

patter is availahl^in tl-i^j^ginHit‘l-iaiTded~down’by tliis-Corirt-in.- 

jthg_case^of_Chainnan Aori^ltural~Develooment'Bank'of-Pnki.-^irniy 

cuid-another v. Mumt^J<>g^(PLD.~2010 ‘SC'695}^Invblvi-i^^^^ the7

•• -miTESTED

” . Court Ar>sociate.
. Sh;irt;ric Conn of Pakistan. 

; ' Islamabad
! V

UJ.

: ... .. ..

Ir
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■fe! V'
:;:i^
Si' i

t
, ^anie i^jt^which is .under, our. consideration in tlic’prcsen t'mal'.toi^. 

.that. case - Uie - respondent • was - an- ■ employeeTof. a Banlc and-o'tj
ii: :• ^a^count.of.his-involvementMn-ai'id-convi.ctidrrfo^n-offence-t.rj,

■ ^ ^^m-derh^as .removed from ■ service -but later.'^ 2^ . \
b^is^ofa coropromise^th^Jhei^ofjIielikcg^d and 

(^question arose as to'whether 'a obmproniiseJor^compouirdin j. ' .
{^hdly^be _treated _as'- acquittaUor-not.. fon.Uie'^pm^P^^Iqrtvs ? 

^mstfemennn' semce .of .tlie, Bank" iTliir Comt .had 'cateirodi^ 

rgMgn.diatxase.tliat'^compoundiii^f^arroffencrthTbuSli.ir-cnor-

Court,onJhat occasion one of~(Asif'Sa^d‘Kl^'Kh~osa~

, observed as follows^ 7 •.

.b:;-
i; •

I

(: •'
I

\i;; •:

7 ! .
• i

1X!h27 :
i

■:

b:. :
Aftci introduction of the Islaniic proviyions in the 

Pakistan Penal Code, I860 it has now also become possible for .an 
reused, person to seek and obtain his acouittnl in a case of 
murder either through waiver/A/uy under section 309, PPC ; 
th’e basis of compounding/5‘u//i under section 310, PPC. In 

‘case of waiver/Zl/w an acquittal can be earned without 
monetary payment to the heirs of the deceased but in the case of 
compounding/ Sulh an - acquittal

“7.
'id:

'Or on
the
any*‘1 i

U _______may be obtained upon.' •
acceptance of Baclal-i-SuLh by the heirs of the deceased from the 
accused person. In._ the present case the respondent'had been 
acquitted of the charKC of murder bv the learned Sessions .hicU-f^ 
bakki Mai-wat as a result of compounding of the offencfi and such 
compounding had come' about on the basis of acceptance of ‘ 
Badal'i-Siilh by the heirs of the deceased from the respondent. .... •

iixi
. 1

i •1 t

■•vl
t::I
M:--

i";/

V':;Vr•=

P:0.:: .8. The provisions'of the first proviso to sub-section'fll of 
se.ctiori 338-E. PPC clearly contemplate acquittal of an accused 
person on the basis of compounding of an offence by invoking the 
provisions of .section '310
compounding has also been clarified in most explicit terms bv the 
provisions of sub-section (6) of Section 345' Cr.P.C. 

t following words:

PPC and the effect • of such
i • . I

in tile

1

I
■ “The composition of an offence under tliis section 

shall have the effect of an acquittal of the accused 
with whom the offehce-has been compounded.”

!

I;
1

• 9. The legal provisions mentioned above leave no ambiguiiy 
for doubt that compounding of an offence of murder 

upon payment of Badal-i-Sulh
tsi or room

and that such comnounding; 
of_the offence leads to nothing but an acquittal of the accused
person. It has already' been clarified by this Court in the case of

- Miihcimn\cid Islom u. Goi/emnien,t of N-W.jR.P. th.i'oixcfh .S'i3cro:ton/
__Arincultural. Live Stock ' and - Cooperative .Department. •

Peshawar {1995 SCMR 1993) as follows:'

1^.

!-

astested •
1 ,“We arc inclined to uphold the above view • 

inasmuch as all.acquittals even if these,are based 
on benefit of doubt -are honourable for the reason

J-
C'""' '^"•sociate

ofPaKistan. ■Suprc=<i:iji; _
ibiu.iitAoad

%

?-■

• •!.•
A?-''.-1 ■

!

i: V^'

\ • S
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■■■:. <i

SSSi"-.""" »
prove 

strength of
......  , _ ;n cH- ho

■ Bl^i'^coi-der] nn S
the narti^ ^id the —-jlUSlomise between

ac^fhctale? ’aii acauhSv 

acquittals.” . between these types -of

. The said precedent case'kiso involved a 
m seivice of an accused 
had been ; 
declared that

•'

.......
, specifically been noted by this Conrn f acquittals. It had
also be cases involving^aequitt^r o ^

■ between the parties and after-
of such acquittals 
acc[uittals are

CO aid
compromise

i-his -Couri h 1' regarding the status

10... . ■■■ l^'O that as it
Sldgiaa] case exoneratPR' the 
lUtui'C

may,-£ui ultimnrn

^.'03, Cr.P.C, and the protettH, Tf embodied in section
Constitution of the lslai7ic Pe To f ^ -‘’ral of the

■ aceording to -out hUd f P^'^'^^tan, 1973 and
:-jurisprudence, 4f.u (wah2 or yiam.c

®c^2snssj3imjhe_eklh

lay it down as a general die thoho imprudent to •
invariably amounts to admissioT o-r T'’’"" ”'‘® oikiicc
accused person......—’• guilt on the t^art of-the

. I

Vt":

^^1.1

•; •
•i1.-

.. I

{widerlining has been supplied for emphasis]

■ 7. Delving deeper into.the issue
we note that the co.acep I; of 

as composition ■ of
compounding of an offence, also' termed 

offence, is an old ari
and the P f recognized noli on.i.y nq the Ishtmic'law
and the Pakistan Penal Code, 1860 but also i

the -Anglo-Sajton 
Introduction to the Philosophy of Law 

1954) Roscoe Pound had

in
junsprudcnce. In his book y-\ 71

(revised edition
observed. about the

■ concept of composition of an offence
as follows:

vengeance onhm°3tvho3 r7hhutT®j°f

1.0 be secured more effectively by resulU'in^ lowest terms - comes 
down of feud as a remerlv ^ ^ g dation and ultimate putting-

■ 'duty rather than a privilege ^ composition becomes a
^an a pnvihge - The next step is to measure the.

MrT\^STED
ij-IPLi\p

Co'"-*, ‘'•■••■qociate
of Pakistan

1‘iiviijiv^bad
Supreiiv.

•i
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C
ivi
#•

V^-.'

tP,3nf'^h" ''<="8eance 'to :be Bcurtiboil in
. tcims or ihoBnjuq-. A toal stop is to put it in terms o[ reparation

• In 'B/ac/c's Latu Dictionart, . (Ninth Edttioni the defink,on - ot 

composition’ . includes “A 

satisfaction for

■

• -O'•

payment of money or chadels ' 
injury. In Anglo-Sarcon and other earty societies.

as Van : A •
^ .composition vjith the injured ^ Aparty^ was ..recognized
.deten acts, of revenge by the injured party.” In the 

.the . definition, of /Compound’ includes “To

•as <?; way r.:;. • 

same dictiona.)-;/ 
agiee .for consi'.':!.ej'at:ioi''

not to prosecute (a came/’. The meaning of. the word ConrpomKi

nglish (Ninth Ndd.loo,:

hi 7-
]..n

. . includes; “settle ' (a , debt, dispute,
etc.) by concession or ' sioecia.

agreement”, “condone (a liability or offence), m exchange fo:- mbnev ■
etc.”,, “forbear rro.i.ir piosecuhng (a felony) from private motives arj 0

• “come to ;terms' v/ith 

offence”. In Pakistan i;he Islamic
peison,. for iorgoi.ng a claim.- etc.- .['ora.V a.n •

concepts of Afw .and 'Sulh {two 
ways of compounding am offence which, 

coinpoundable by the iegishiture) 

criminal lavv/ and- in cases

different'
'IS maci.c"i

are a.h important jDa.rfof 

of murder and- causing of hurt 

PPG provide fbr Waiver-A/xa (forgiveness

U.h

. f. seebons
309-, 310 and 338-E 

without accepting 

■ (cornpoundhig 

section ,345;

any compensation) and - Compound.ing-Sif,/;.s ' ; 
accepting badal-i-sulh/ compensation}

Cr.P.C. .provides the mechanism"

Oil
f;.

-••for
I- compouriding. According to Islamic .jurisprudence

based upon fprgiveness and reconcUiation and in his lordship’s 

separate, note'dated ,21.03.2017

.jvi are

passed in this very mat1;er

. to the verses of f.h';-;: ■ 
■Holy Qur’an [Surah .Ai-Bagarah (2).verses 178-9/Surah Ah,Maidci:

, , (5) verse 45, Surah AUsra (17) verse-BS and Surah Ash-Shura (42: ■ 

vers’e 40] vrherein our Merciful .Gfeator has 

forgiveness and reconciliation: is preferable to revenge o.:-

OU-:-
learned brother Qazi Faez Isa. J, had referred

'i

suggested i:h.a

. retaliation. V/ithout • burdening this Judgment, 
references in that regard it

wi'th copioue .
may suffice to state for the-.pi-eseh;: . 

purposes that the Islamic scholars around the globe agree that A/m 

(forgiveness) means to hide an act, yto 'obliterate.

Mf-rESTED
/■

ii r.y-
(i ■ ■

' /.'CourtAssociate / 
Siipi'smc Couri of Pakistan 
. " IsiamaUacl

remove a.o.c!
erase and efface- it from the record as if it .l.rah’:.

f Z’ pardon it and to'
IP' '

/M b ' - '

f ■■ i
i:V

•v



1 ■;

Suo i^o/xf. Case No. 03 of 2017
■ 1.--u

r^- ■i'■

(reconeiliation) rn,ea,n,s..
■ "as ■ rf

never been -cornmitLed' and., dukevnse, 

that' the 

it-'had

C-
k.j

Idi •act or ■■ offence le forgiven a.nd 'forgotten
never- happened.- In his--.A Dictionca^ of' Islam (ThehJnh 

^ Printing. ■ Pre,'33,: Lahore,-

>••• i.

idm Id•t-im f96d} Thomas Patrici-n Kcighes had *!'It.5 &• recorded as follows;
A;

ti­lsr:.'
AFU. Lit. 'erasing. canGclling.” The word is generally wv-cd in 

Mtdiammadair books for ]oavdon and -forgivexiess. IL occurs eii^ht- • 
times m the Qur'an, e.g.. Surah ii. 2S(5, "Lord; make us nokto 
carp what wc have not strength for, bm forgwoms and nardon us
mid have mercy on us.” Surah iv. ^-6, ‘■'Verih God pardons and 

.forgives. ■ , •

Al-‘Afu IS one of the ninety-nine, special names of God. it means 
one who erases or cancels;"-“The Eraser {of sins).” See Qur’am 

purali 1V..5L” . • -

h-

t-
■ Id. <

?w-.'-
i'>'
t

J'iu 8. According to various' dictionaries of- Englisli language, 

lefeience to -whicn may not be necessary here, setting free from' 

guilt, sin or penalty and forg.iveness of an offence is also teTmed'as 

absolution or, absolving of the person concerned.

■;

-P
L't

.V

;

As a consequence 
of A/iid. or Sulh resulting, in obliteration and removal of the. offence

t:'
arid Its erasing and effacing from the record theI

accused person o-i- p 
absolved ot what had.bee,a done by him.'or of w'ha.t . I 

was attributed. to him and such , absolving ' effect of the act of

L-convict'stands

V .

compounding isve'eognized in the follovdiig treoitis'es; ;■

it
^nglish Synonymes Explained In ■Alphabetical Order; with Copwus f ; 
Illustrations and Examples by George Crabb, A. M. .(p'ulD'iished by- I
VAlliam Clowes and Sons, London, 5* Edition, 1837):’

‘T6 A.BSOLVE, ACQUIT.

-:

1
■1 r

ABSOLVE, in Latin' absolve, is compounded of ab from and solvo 
'P signifying- to loose from that with which one is bound -
ACQUIT, in French acquitter, is compounded of the intens-ive 
syllable ac or ad, and quit, quitter, in Latin quietus quite,
signifying to make easy by the removal of a charge.

;

: '

These terms imply the sening free from guilt or its consequencer-:. 
Absolving, may sometimes be applied tp offences against the laws 
ol nian. but more frequently to offences against God; acquittinp 
applies solely to offences against man. The-conscience is relea.sed'- 
by, absolution; the body, goods 
acquittal,

riESTEDM
■A

'X:
qr reputation, are set free byCourt'Associate ;

■ -Cv-’.'u oi Pakistan,
Islan^abad

an *)
Sup.rcme

- Y'^t to be. secret, makes not .sin the less; 
•. 'Tis only .hidden from the vulgar view. 

iVlai'n';'.ain.3 indeed the reve!-'e.ace due to
1

princes,1

■: ■

-i

i
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■ ■

Buc not: absolve:; !-7e conscience fro \m t'Jie crin-ic.
DRYDEM'. '• '' 3

who is there that 
■ has relieved and'

'■ Y
must likewise.Ti?n?^^^'^f, -'i-^g^htude;- ■ 

can patiently bear contampTf71°^ severity; for,., 
sui^ported? Pfone whom he

JOHNSON. ' ■

t •
i i' , 1^.

-InV"'"

To ABSOLVE, ACQUKr. CLEAR.

-N. -o.absolve,) is extended to 111 mnttert ''' 
generajiy. ACQUIT [v. To absolve
o.f making-clear-or frce'from' are’ann i '1 CLEAR m the sen.so 

■ ■ call for blame, or the imputation of nm,y, .
may be absolyccl from hii ~
cvety charge, and cleared fr-om LeYEl7tho7”"°““"

; V

'i
b!
'v:>;•••:

• Compell’d by threats 
And the act ill, 1

to l^^ke that bloody'oath 
am.absolv’d by boi;h.' '

WALKER. ;

■ ’ ‘’A® ‘"hc*-' CO fomfronLofferding^hlrf l“ '
perhaps to a fault in cuotine ^^en scrupulous
which I might have madl my oln. 'foYsYL’ ^

vety. great'zeal to clear the Roraish church 
BURNET.”

•;■

■ He set himself with 
• 5 iclolatQc ofii

/,
niustratiois .Copious

Edition, 1839); ' .(P^^^^^shed by LS.IP8I.C, a Ne-,v
i

“To ABSOLVE, ACQUIT, -CLEAR.

absolve, m Latin absolvo, is 
to loose, signifying to loo se fromninh ctnd 'so/.o ’

h om that with which one is bound.u I'

y;-
iil.-

towards supposed offenders,
merciful bejing 

an earthly tribunal
:

■■in-a.statc orfavom-'wi'tlfS.d''^^^^^^ simand placed
the charge of guilt, and reLtatS L Y f n'
fellow creatures. good estimation, of our

:•

MiTESTED
I Nv-''

One is absolved from an oath arninitor^ hr • r
from actual guilt: ' ■'■ ^ -and. cleared

Absolve IS also sometimes usecl in the sense
■ dm w ■' f in- which s.

. to the words acpuif and dear; but it i

• ,v.
Co'.'-^ associate . •

rt of Pakistan, 
Is.lT.rtabad ' ., '

of setting free from-a 
sense it co.incs still

.Supreme ■.- .
nearei’ ; 

•IS thus used movSLly in i-.'-jr

* V-Y.
in i'b

..TdX'.'

i I
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-m ■

a

kh
.grave style, and carries.with'jt the 
free from the c' meconsequences of a charg^^ ^^

cj-

m ■
Grossef & DunlapiC^rCO^^CYCk^Cj 7)by

F*

'A ABSOLUTION.'See FORGIVE.

which one is bound. /Icguil, in Fi-cnoW ® '‘hat with
, the intensive syllable ac or a.d and ‘’“if'®'’ ’® “““pounded of ■ 
: .--s,.guite, signiiyln, to niaite e^yC^^rS '

Absohing may ^^ncCits ^cC^'liCta oflbC*'®‘i'"®““l"“nooo. , 
of.iuan, but more frequently to offLL ' the laws
applies solely to .offences agaiiC man 711“®““°' ernguMing 
by absolution- the body oLds odi ' f® '“ ''“'“asecl ■ '
accjuitial. • . , reputation are'set free by an

!
•2

■ 21 .

if
I •

3
I

;• 2C'.'i
;T’i
W;;
;■'.•■ -i

See also FORGIVE.
• ■ M

from the former artiele, is eSended on’ '
cgnscience generally. Acqmf “^Patiag thedear or free, from, are a3lied to „ °f making .

■ blame, or the imput3ioif of v3at “"-Y call fol '
absolued from his oath acaLiitt(>r! ^ person may be
charge, and cleared from cveiy '

“1. ■ '.•u
h!

il'i!

LI ,
':i .
y.

wfcTy*" "‘xy'’;L“y”x‘fSr o, a C, Mm=S.4.y?® “s;s;:
;

I ■
l-

'p

•d
I

“Ab-solve’
SI '1;

responsibility, or from th?Sn °t)ligation, .debt,, or
as It would be guilt to violate- to^pronou of SPht or from such ties 
subject from his allegiance. ' ^ ^°^ohnce free; as, to-absolve a

.
;; •}

■

k
1^l;

2.

remit.(a sin); -'s^id of 

Gibbon.

■■ !'■

tv.:; Il
3. To free from 
the sin .or guilt.
In his name' I absolve

\r

a penalty; to pardon;

your perjury.i,A
I:■hiTESTED .

V

4.• 7’i - finish; accomplish.
Ihe work begun, how

To resolve
soon absolved..v*--

./Vfi7/;o/-L • 3A t5.3' Ior explo.in, as a di.rficu]ty.-Couri Associate - 
buprerne Cour'i of Pak'iSuin. 

frfr.mabed
Ob 3.

2
. ' 3 .

• V-J

' ■. &

fi

. • 'ii
ij

I'-j

i:n
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The .materia]

■ .of the ptfence. and its

■ result of. 

person -'or

mentioned above'slrows thatob!ite.rati,oii a.ri,a :;e.i,r;o>a
erasing.and-effacing from, the 

compounding ..has -fdie effect
• :record as :■ ’

of sibsolving.. the 7:acci.Tsec •Cl .convict -of the act, 
clearance from the

acquittal from.-the 'charge 
gruit and the legislature i

'asVf'^ a.r,
actual

V'. m 1898, wire’!«S.i

■section 345, Cr.P.C. was introduced,
English language as well a 

•was

was .aware o,r the iacf thali 
as .in legal Hterature the

'.l.r.:

word -absoiv..-- . ■ 

Thetep-isiatur. '
. g-pant Of the legal position at that tone that ■co.npoundinp .

a..mounted

I.S3monymqus with the
• vvas
of an offence --yosp. facto - 
■automatical^.^ had. the

■to . absolution frhicl:; ■
acquittal from the cha

clearance from guilt .and,, therefore, there 

for the legislature

: i
rge 'a-iid

1 was hardly any oocas.to:r. 

' th.£i.(;to provide in section 345, Cr P C i 
successful composition of an offence the acoased ' 
would be acquitted by the 

understood quite well thai:

fi
U]30.;o 0

'Cl. person or convic;:
• court, concerned. ft vvas aLT'ea.d^.- 

compounding ofr an offence would have
, an automatic .“effect of an acctuittaf and that

legislated .-through section 345(-6), Gr.P.c 

■ expressly-.provide for

was.-exactfr wb.at 
and no need wpcs felt to- 

passed by a coun; -■

■wa.s

an order of acquittal to-be
on the basis of compounding.

;•

9., A successful and. complete composition of
a. compoundablePt '0®=uce having the "effect of 

■ 4' 345(6),, CnRC. an acquittal” in terms of section

WR .919 M„,„l
Sm-£icbml V- Mat^n and anntH.,- 

Jhanatno Borai n acl

•? iv-'-i

laa.riU'

379(2)
(AIR 1925 .Lahore ,159); 

Emmror (AIR. 1930 AUahabad -o.nothcr V.
^^hmohhwijsinah and othprr,

V. ML^hmdraJMmxDevi (A^R
181), simqnJMfor.(AIR (37) -.950 -Ra-p,,:

■'16) .and.tne ratio decidendi of the said 

follows:- ' .

i 1409). .
.Snieerar (AIR 1939 PatnaV.I 141);.i

’.{.94

Cases IS. sum.medMfTESTED up ad
u • -•IV• w

• (1) ACo' ^ com.pou.n.ding can take place durboe- 
duiing the. pendency of an appeal or "

oiP<ikistan. th.e tnaJ ' 
a - revision

or\siiv''^aV)ad.
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mliim
m. petition and it can take place even before‘tb'e' case i.ias- 

reached the trial court for'trial. .
SI®' ' jcomplete • 'compounding 

i-equii-ernento of sub-sections (1) or (-2) of section 345/ 
Cr.P.C.; as the. case maj/ 'be, ca.nnot be withdrawn or • 
resiled from by any paa-ty at any later stage because it • • 
has already created the' effect of an acquittal of-ttie '

•• accused person. . . - • . • .

(iii) Composition of a compdundable. offence not •
, -requiring permission of-the court deprives the court of-

its jurisdiction to tiy the case or ousts'the-jurisdictioii,
.of the court to tiy the offence and the court has 'no 
other option but to acquit the accused person.- ■

(iv) -, ■ Composition of a compoundable,. offence not 
requiring permission ■ of the court and - gra.nt of 
permission or leave to compound by the relevant court 
in cases where such perrhission or leave is required.

. result in immediate acquittal of the accused person.

In some of the-above mentioned cases acctuittal 
of .the accused person'vvas, ordered on the basis of, 
.successful and complete' composition rather than 
observing .that the composition would only have the 
effect of an acquittal.

(ii] A fvd-filiing the.

W'

I
J

I
■;

Si
f

I

. (v).

All the above mentioned precedent cases had .been' takexi 'notice of 

by this Court in the case of Tana Mehmood v, A^gseer Ahmed, etc. . ;

■ (PLD 2016.SC 347) but the issue relating to compounding of an ;

'offence involved in that case was different from the one. under 

’. discussion here. • • ' '

:

;•
i

J.O. .- In the context of the issue at hand it is of critical-imp,prtance 

. . to notice, that the heading of section 345, Cr.P.C. is 'Compounding 

of offences’ and the said heading itself says 'it all that we are tryi.b.g 

to find out. A compounding is in respect o'f.the offence regarding -- 
which a person has -been accused or convicted and it 'has no'direci: 

relevance to hiss guilt or punishment or even to his .convied'on .or 

sentence and this is more so because 'si compounding cair tii.k.e 

- place even, before any finding-of guilt or conviction is recorded.

. Through compounding the offence itself is .• compo'undeci -mid 

resultantly the accused person ■ or convict ipso facto SLands,

. absolved of the allegation leveled or the charge .franied a,gajnst .hiiti

;

■r

- :i

•;
;

-.1

I
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■ i-egarding commission 

need for

I oi that: offence and that
why thofc :i3

acquittal, in that connection becon

can be U'^on ■ ' ' i 530101.00110015 v/o;-ds a:nrcan ,Lc usea incerchangeabty i„ the context of cnanal !

was so acknowledged-in the treatises

Oi ^ lO.
recording his 

thi ough the act ofI

fi -■

■ ■ v.

• H:
•SiVv- ,?o,ncI t-:,.:;

ieferred to hereinbefe;:e. •!
• H- 

■acquittal'’- in 

distinction ir

We find that the'a,'! controversy over “acquittal" and “effect of e 
the.context of section 345(6), Cr,P.c:. and drawing' a 

- m this regard between guilt and punishment may 1 ' 

q^he unnecessaiw because lor all practical purposes an acqui tmi

. acquittal niay

n

■ 51 hi •
I; or any other 

make any difference 

administration of justice 

accused persoxi or

dispensation-having the-effect of an.'.b
rmi:

i
f

to the parties to .the

■in the larger context. An
case or 'the systei'n, of ■ i 

acquittal of an''. ^

■ ■

fAI convict .from 'an, -allegation
committing an offence entails that he 

investigation in connection vhth the

p.
or charge . of 

cannot-again be' 3Ubjecte.d, :'.o
? ; v’; ;

fl. .t
s same allegation, he cannot b.e (I aiTested prosecuted or punished}

tor committing the
offence and'the principle of autrefois aoquU enshrined iI saroe

m Article
|cr- ; ■

13(a) of the Constitution of Pakistan and also m section 'aCff - 
to him. The acquittal of anmccuscd

Cr.P.C. becomes applicable

person or convict also leads to his release'from 
confinement and discharge of his bail bonds 

on bail. Such

5
custody .if he is ini-'

and sureties if :h.e
consequences of an acquittal of an accused pera-,n 

convict can also quite conveniently-be called

backdrop the only rationsile- ive ti 
decipher as to’why -the,legislature spoke of “effect of an acqmt:

, , context of com-pouildmg of an offence and'did
^ vford "acquittal" in section' 345(6)', Cr.P.C j

■;sI iA
Is orAh i' ^If or termed as effecd,.

^ of his acquittal. In ' this

• I

i-'i ■ 

11! >'
not 'use''the' ■:

IS- tha'f i.t cou'd not
employ or utilize the v^ord acquittal in that context beca.use■■ pcn'ESl EP|K| hlQ
acquittal can be ordered in .connection vhth!>"./■

an existing' anegat.;-on 

_ the -charge .ftself .iq'ao 

pr eh'acnd 

is ha,rdly ad.y 

CcbSe^. of- such

or .charge but where the allegation orf
. 'paKistan tiiso-PpoareJ, evaporated

ioad
or vanished or it stands 'erased 

account of composition of the offence itself there
n n-I on

0
occasion for re.cording% acquittal. In'an

^ :/I■9
■ ?

ir
;;-b
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metamorphasis. brought about by a composition, of the offence the 

besfthat the legislature could do was to'extend all the benefits and ■ 

effects of an acquittal to the

II fei.'-'
!.

m- i
•fi

i: ■
% concerned person and this. is exactly ' j

what had been done by it through .the provisions of section 345(6 

• . Cr.'P.C. ' • • .

51!:',m
■ d\

h
■»

m
■ • 12. The. issue regarding compounding being 

pniiishmenfand not to guilt of the accused

.1relevant only to-
. ■ 1

•iperson, or cc.nvict may
.also be Viewed from the angle of conviction and sentence land 

note in that context that -in the Code of Criminal Procedure, 1898 

, the legislature was quite consciohs of the distinction between 

conviction and a sentence

ive .

a.
in other words, between guilt and-

Cr.P.C. speaks -of conviction and 
. sentence separately and provides -for. a situation where relief 

. ,be extended only in the matter of sentence and not

or,
punishment. Section 412,

;
in the matter of ■

. ■ ,ij
an. ■ ■ v; •

conviction. Sections 169 amd 249,

.accused person’s release pending an investigation or. trial when tie 

is in

Cr.P.C-., speak.- only of
■il

i
■ )■custody without making any mention of his guilt, in the. same 

■statute the legislature, if it
• : "1

so minded, could have providedwas in .
section 345^ Cr.P.C. that 

the person concerned would be released trom
result of compounding of an offenceas a

1- •
custody or , that he ' J 

any punishment but his gu.ilt, in the matter 
would stand undistui-bcd but the-legislature' did

would not be liable to i

not say-that;- In ■ '-t
that section the legislature did •-.1

not even provide for release of thb vj 
. accused person or convict,- from custody or his abqulttal

, ■ consequence of compounding and such silence of the legislature m 

-■ those, regards v/as -a silence which stud it .all wheri

ci.s a ,v ■:
;:h' ■;

il. meriL-i.o.ncd'
• I

that all the effects of acquittal would automatically ,Qow from, the ' 

compounding.. Such'effects of acquitlial could not be ordered tm : 
flow from the ' compounding unlessArT,ESTED; •

the compounding usclf • ,1]
^ amounted to, without saying,so, no-thing but acquittal by o-peral:i.oa 

of the law. It may be appreciated in this-context that

i-: • -3
■ ;

' Co"-’ '
Stipi-oau - of Pakistan 

liiiiiinao'acJ
an acquittuLl

criminal law ai'e .necessarily relevant tb-guilt of ‘ -:-i 
a person' and criminal jurisprudence and, lavr do

or the effects of it in
t •not envisage or

,. contemplate removal of punishment while impliedly mamtmning hi •a
personb guilt. Such an .approach may.be .debated in theological or 1

i'!.

. 1

:i •
.:l 1

I ■:
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sociological contexts and that 

for importing the 

. would have to 

■read^^ nor equipped

v-oo only, in an academic sense
.same into 

levqate/the same which
criminal jurisprudence- and i

C'^k.eicise ive are. Qeil;!'\;'er
or qualified .to undertake.

• • 13. The stance sometimes taken in f/ivo'ur oi keeping- 
while do.ing

c; ei relevant person’s guiit mtact 
punishment on die basis of

with-
compounding of an offence is premisioi 

-- legal. Accord.ing to this 

awa.31 from public- offices and

a.w-sqf

upon considerations odier ' than
..stancesuch a person should be kept 

■services, etc.' because'he -is 

^ found guilty of an offence .but he 

because of

fi an adjudged criminal w,ho v/as on.cetf-:

got away with, his,punishmenJ; 
compounding -of tile relevant offence. In his separaie 

hole recorded in, the-case of Mmeed Sultan anri nth...
itmcih^G^_£un.jah and

i'li
■a
id

(2018 .SOxiR 756) our learm 1
3t

brother ;Qa.qi Faez Isa, J. had rdisedI •

'similar concerns in this.regaml ^
as had. been voiced by his lordship m his lordship's separate

dated 21.03.2017 reco.rded i

of Mureed Sultan and 

under:

^-1 no i.e
-- m the-present matter. In'the said 

others our learned brother had .observed
Gase i

<10

iSt
I

7. Some may caiestion the, . significance 

from iail wh^r cind.the convict has been released'

llpfpsill
■ fern ^ be m'dacLed

irio the Aimed forces, enter the'judicial service or even-s^-
^ appointed as a judge of-the superior courts ' Thei^ k .-a;.

The person .who-has cornrrrmm
•v/Of-ld, and semes out his sentence -or is released - m- 

■ consequence of the legal heirs' forgiving him 
agony of punrshmen.t in the .Hereafter,”

of 'the entirey-'i
mm
h- u'

for
ti.' V'i

ii hiii I;;]
aI may-be spared I he

f
(
1

While appreciating the intensity'and sincerity of the senumerit' '' 

expressed- and also the gravity of the concerns voiced, by o-m . 
learned brother in respect of different ramifications of -the issue 1101 . 

only in the. context' of public Ufe is..-this>orid but ,aiso regardir g ' 
the Hereafter we have, with utmost respect,'not bee.n: able to br,it i

.- 1 i M''n‘E-STr-:n
^' ,lfe' ? lb

.h! c-' dsso.si,^te 
Jub.m Pakistan 

i^'o'mabso'
5 up re.,11

illIp
1.1It!
b

H
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■- ourselves to 

^ law in the light of
. agree with his lordship 

some
so as to interpret the existing . 

hypothetical possibilities in this world,and. 
retribution or redemption in the Hereafter. It i

■

is not .for us to ■«
consider as to how such a.a. person would be dealt v/ith by Almighty
Allah in’the next ivorld the Day of Judgment, as our ;|ob isor on
onlj^ to interpret and apply the law of the land as it .e^ds ts. Our 

upon nothing but 

mere possibilities

short response to such stance is that it is based

..good intentions and pious .wishes,-it stems from 

conjured up by a noble and public-spirited mind, it involves public 

policy and it is for the legislature to amend, the relevant laws 

- to keep , such a person out of the public lifc. 'int
, etc. ■ 

so desires, and
decides. Without introducing ■ appropriate 

criminal- .law in
amendments- in Uie 

vogue in .Lhe county there is li'ftle scope for 
canvasing such collateral or .incidental punishments for

and .as long as the law of the land stands as it is all the fruits and 

. effects of acquittal -have to be extended to auch person

a person

1. on the basis '
complete and lawful compo'unding of the offence’with him. Be• ' of a

tha-t as it ma^;', this Court has already rejected 

based upon this very stance in -the above mentioned c 

Chan-man Acfrir:ultu.ral Deve.lopm(=^.i',.t 'Bo.n.h of Pajzisian

a similar argument

case of, - 
and another v:

Mpntaz Khan (PLD 2010 SC 695) with the foLlovAng observations;

"9.. -- It liciQ already been darified by this Court in the 
■ • case of Dr. Muh.aninia.d lolain 

Secretaru Food,' Aaric u 11 u ra I
u. Govenvneni of N-W.F.p/ i:hrnunh

p, ,. ---------- '— Stock . and Coooeratiuo
Department Peshawar (IQQH RCMP iQoh] •• ■ . '.

AVe- aie .i.n.clined to irphold , the .above view 
. . • .inasm.ucli as all aeqvi'iiLals. even .vf these are based 

on benefit of doubt arc; honourable for the 
. that the prosecuti.on has not succeeded

reaso.n-
. . , to jirove

their cases against tb.e accused on the sti'cngth o.[' 
. evidence ol unimpeachable character. It may -be 

noted that there are cases in which-the judgments 
are recorded on the basis of comprom-ise bet\vee.n 
the. parties and the- accused are acquitted in 
consequence thereof. What, shall‘be the nature of 
such acquittals,? All acquittals 
honourable. There

are certainly '■
can be no acquittals, which may 

be said to be dishonourable, The law has. not • 
drawn any distinction between these, 
acquittals.”

types of

The said precedent, . '^^se also involved a Ciuestion of reinstatement
m service of-an accused person implicated in a criminal case who ' 
.had . been acquitted by the criminal court and this

i* ' .1

('U'TES'rED
Court had .J \;.

y ■

Co’‘d.‘^,s3ociatC' 
;f>upren;t Touri of Pakistan, 

l,s.;3.r.na.had
■ ii

C.. •

I
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c" there «.,e no

specifically been noted by , acquittals. It had
■ also be cases involving acquiSiron 
between i:he partieVandaftrl- T-i- • ^ compro:Ti.isc

:i of such acquitM?“ Court the status
aoquittals a?e certa.nh;b^Z.^alS:" L

respondeiTt in .the nrf’cpnt the case then the
penalised on accou 1^? , '"'= stigmatized'

■ compromise.o" “''e basis of a
or

©'1

],0.

£se£S^SSS=' HiiS!ts!3pSS
■ ^dm.s3:pn of guUt by hin. and in many cases of fale ii^plicaSon 

pleading, the net wide by the compUiinant party aecused 
peisons compound the offence' only to get rid' of (he case and to 
save themselves from the hassle or trouble of getting themselves

after arduous, expensive and long ■
■ b?odi^ present case . the respondent and his ■

otliei weie accused of launching a joint assault upon the
eceased upon the bidding and command of their father and ■' 

bcfoie the learned trial court the respondent’s brother had 
maintained in unequivocal terms that he alone had murdered the 
deceased and the respondent and their .father 
implicated in this

o.r-, •

;

■ "■■■': 

^i:;r ha'd falsely been
. . , case. Be that as it may, an ultimate.cnrrmU-|..,i if.

a.cumine.l ca.se exonerates the arnmed person comniclel,, r™- =11 '
crimin.sl rhorg^fgainsUrim aHS 

mflent from the jmneept of autrefois neguit embodied in seefion
C.,'..',l' i;"'°te^fa0P guflranteed by Arlide 13(al oF ilm '
£.o,nshtution of tlie. Islamic RcBubli^gf Pakistan. 197?, onrr 
IggZBli^to our huatble understanding ofhi^Tslm-n.b 

. -.nro Afiu iws.iver) ov-Sulh (rnnn-^nimr-1iibr,i ^offence has tfHL-ClfccLMjimiSini^^ of^h^imr^ '

fo^^^rd it difficult wnll e,.. imorucLe'nl- to •
■ " gmiej^d:^e_that compoundiUR of an offenne

invaiiably amounts to admission of guilt on the nbmi- ol' i'be 
• accused person or that an acquidal earned fiiroupiT ejuch ' . 

cpmpoundinpjnay have ramifications ouaal! sDl-ie'i-cn of activ^rv of
the acquitted person’s life, inchirlins-his --------
beyond the criminal case against him "vye 

■ the case of Dr.

td •

Si:-'
I' .1

FJi.

■■••i
seiwice. or emn'lnvi-nery .
- may reiterate that u.v 

M.u.ha!ninad Islam [supra] this- Court i-iod 
categorically obseiwed -that '^All accuittals rnri...;,Uor
honourable. There can be no acciuittels, which may be said to Hp 

• • .^ys^'^oi^o^n-able. The law has not drawn any distinction hp•h.^,f^f^n.
• .these types of acquittals”. The swav' of those ■ph.-gpin/Pii-ini-.c.r 

.' by this Court wnnlH surelv also

Sir..;
;■ a 

■ .; rnade
. , ,----------------------^icompass an acciuittal obtained

on the basts of cmnpounding.of the offence. It is admitted at all -' 
bands that no allegation had been leveled 
in • the present:

, Kv
against tlie resporcdenl; 

case regarding any illegality, irre&’ularity or 
impiopriety committed by him in relation to his seia/ice and hi.s 

, acquittal in the case of murder, had removed the oiily blemish 
cast upon'him. His conviction in the case of murdei- was the only 
giound on which he had been removed horn

s'

service and the said 
ground had subsequently disappeared through his acquittal, 
making him •reemerge as' a fit and 
continue with his service.”

proper person entitled to .
M.lTiESTED

1 (unde;'/i,”an,f7 has been supplied for emphasis]
SJA'

) ^■''•sociate
Suprtrn-..-' ;jf Pakistan 

.Islamabad

■:

i
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-!•

. have the, effect of • i..an-acqcijttal an.;:! does oof -opcad of 
. of conviction, and' sentence a„nd the 11;

f-charge.

15. Any controversy over, the .issue that A
c personA guii!; s!-,;,;-

.determined judieialiy eannot be .undne iry .the vicbm er me be 

, on their own has appealed
''

i
to us.to be rnisconcerved os the so.:.. - 

provisions o,r-sub“;jections (Id)• overlooks the 

345, Cr.P.C. accorci.ing to which
ano. (b-A; of .socti.a,'. •

__ V./hen the acru.'xd has been conv.icl.f.d oji.i. an p prir-a.! is 
peiKiing, nio compestUon for the' orrenct, ]k- t

U.c :i,oavc of U.e Cou,vt be-^.e wnicU i:hc apia:. i; ■,

{5).

(o-A). A 1-Iigh Court acting jn the exercise:, of it,- nnn.’cr ai
. under section 439 .and a Co-urt of Scs.sion ' ' ' ' ' '"

439-A 
he, is

so .acti.i.-i.o nndcd aaoi.pr, •
C.Onv;>C'l.;,>,?,.> (.iri'ci'M ;c vvl'iicli •

competent to comjai'uncl U'nc,lcr this sectiorj.
nrii.y o.Uo'.v an.;/ o^.i-son to.

[bold Leliers have been supplied for emphaeis]

'■ ;•

It is, thus, obvious that'i 

convicted a joersoh of 

guilt}/ th.crc-

■ .heirs with .the convict

case when: a cou.r;: has- 

a cpmpoundablc .o.rhncc dtidd. ba.r .n.eio d.:.:!

1.010

nobcompounding of the ofience hy i;hc 

can. te.J<b • ehecr or ca.;,i rv: 3
successfu.! or complete un.'ess the Teicvan 

court grants leave- to . ■-corapound.' 

composition,. The .jaw, thc.reiorc, .• cicady envisages o;)lf, ',v 

involvement but also decision of the relevant 

the proposed composition of offence 

be saicl thcit'guilt oi the.convicted,

appcllote o.r revi'd';..'-:: - .

a!.iG'vvsOi.' tlli o p;;-;-; yd .

court in fi-nadzatr;;.; 

in-auch a case-imd- h. a---'

perso.a to undone-py the -/iot 
01 -his heirs on then* own. I't goes -yihtho'u.t ssiying -d'Ch: t.he 

granting or refusing leave to compo-und and allowing or 

■the same lies in. the discretion of the relevaot cou;-'; and
taking ,a-decision in. that regard the ccurt nonets";-;ed h' ''

its judicial mmd 'to the Ih.cts and circumstauccsnf -dm ; 

totality and also .to consider' desirabilih
■ cune O' t. r

or o'thcr'ni.sc nf grtmt.'
permisikon in that respect. This 'aspect of tti.e .ma-iite

I

tun

1. <
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°nslderecl by this Court in th.

Thecae (PLD 2010 SC 9^ o, °^2foseem^,t
^"""'auditrvasobserved

c

a.7-

^3 U,ucler: '
“5.

■■ ■ ■ ^^SLSj-.

,. "When- Lhe r 
no.^

• Without the Je
■ to be heard " '

.3,34^^

"I'^o offence
■ this section".

parts of the sactioi-fas beJovv.

accused has'been 
' apnipositi 

ave
on for thr^i^f appeal- i-

- nicn the appeal is •

st-iall be compoundedi;- C'Ccept as-•provided by

' 4 'nS Ltih iP" 7 -t ni“r”= ^-''= P«i«o„ .
n=:gative .forn, t 4 ‘he conim?”^''

p oybued lacking iwriouH ‘7 -““Po^it.on 2 2 >"
-’Idclc s Law Olrfi'A the leave nr m offence i

. defined to mean u222-'™*®"^'“on80]) the ''‘^= P«-'t!i"
action.which, witimul eiff" d’^fatnea ft-om a Co°, ? “Pteoaion i
gynUhe^biecl rer[ui.,im/| weuM, ‘"‘‘''a “nme
^^3i£nhon of f-i-2r77~^rt^^-ttLiJ^ve' froTi-, .---t-. a-, ^^^t be a iowni-^i.-, "

■ oras s—Si5:iiS32n™^®aaverc^^ —"

■directly 2. ' V aasdiPCiSiTubTr^^iPidtaijjr^

S2ShS““”-s =:if:F*“ «
- ■»«» s ccucr ;s'ss.C“:

jnay' pp
appeal Ls 

P. n4S(5) for all
the

IS ,

i.s- .

iL-£a'!:hci- i
iiltUiin ess

PPinproini 
and offender IS

offence is

{underlini’'^’■nghas b--'^-VpaeclMe,npHasis)

hepe is -no 

of olYenaes had been
features of those cacn . • m
“■■».» d=aa„,. : ;

coPdpounding- ■ 
some

f;

peculiar 
°nstrates thatt the .
offence (tn serious

■•'■‘i' :'~;-P- c
‘, '■-■

co'ur't a,s opposed to less••f

■ ■..■''-I'oie 
"' '■■'■fe'a'rsfeh

' ‘ 1,
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serious .cases involving petty ofiences not requiring permission 

the court foi'.the purpose) is allovv^ed

;
V

;■

or not lies with hre courts a,r;d, 
^ not With the victims' or their heirs.' The issues highlighted- by oor 

learned broUier Qani Faez Isa, J. and mentioned above 

•relevant to the-concerned

H

; •

»jn.a,y Ir:-::
'court;at the time of granting or refusuv:; 

permission , or leave in respect of tlie proposed composition buI ' 
after such permission o:

.:7

I
!

leave has been granted by the 
the-proposed composition .is successfully completed'the' accuse-i i

court and.
■;

.1. I

person or convict is to be acquitted and such acquittal i.s .to ented ' 
all the fruits and effects of

•!
i •a lav/ful-acquittal. This CoUrt.hos

ali'eady declared, as referred to above, that a.n accjuithil has r.e ' 
honourable or'dishonourable acquittals.shades and there are no

i

16. It may be appreciated in this context that the law of the latiri 

pelmits .compounding of some offences and th.rough' the act 

.compounding the victim or his heirs absolve'the a.ccused irerson 

convict of the guilt and if such composition is allow.ed ■o.r-p-erm;i.t(‘: .:!■ 

by the relevant court, v^/here required, then because'of

j

a success.;':.'I
and complete composition the offence i.tself vanishes 

issue about guilt or o.therwj.se alive. An o:ffe'D.ce i
leaving r

.....e IS generally a.gajvi.si; . :
the State and the .society at large but the ■ Ieg.isiature has 

.some of the offences-.compoundable which 

wishes of the .victims or their heirs, have

m.af e

a;

13. a recognition, h.i.-d-.

an important ,;role in 
prosecution of such offences and adjudication.'regarding gui.lt s.n.d 

■punishment therein, subject of course to.permission or lee.vc of-tl'ie

. :•
in:

f

court for composition vrhere required,. ..In. some of the -prececie-:; t ' 

cases referred to above it had categoricaJly been held tb.s.t 

composition is complete -in respect-of a compoundable ofi'e

l on.ee. 0.
ncc n.:'t

lequiring permissio.n of the court the concerned court is d.ivested ...h'’ ' 
its jurisdiction to try the case or the offence.. The references

-i
to'Black’s Lavvf Dictionary and Concise Oxford D,lctiona;ry a,i:eo 

ampty demonstrate_ that to 'coiiipound means '-to agree .not -to 

prosecute a crirhe, to. settle a. dispute by concession or special 

agreement, to condone an offence in exchange for money .or sny 

other-consideration, to forbear from prosecuting a crime .and ;.o 

come 'to 'terms with a -person for forgoing a claim, etc. lor e.n ■

■ J ^
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X'- The decision hot .to prosecute a
r • ■

compoundable olfence allegedly committed by him 

to absolve him of his guilt even where it has. been judiciaily 

deterniined are decisions which have been given by the legislature 

in the hands of the victims or their -heirs by making the offence , 
compoundable and in cases where permission or leave of a court.is 

required for composition of such offence this spirit of the law is to 

be kept in view and the requisite permission or leave -ma.y 

ordinarily not be withheld or refused unless the facts and 

circumstances of the case persuade the relevant court otl-ie.rwise. 

Cari'ying the spirit of composition (forgiveness and reconciliation). 

foi"ward we may add that grant of the requisite permission.or .leave 

by tile court in such cases should be a mle and its withholding or 

refusal an exception. Composition of a compoundable offence is a 

concession extended by the legislature £ind also by the religion of . 

Islam to the victims and their heirs and the same ma.y not lightly 

be taken away or whittled down by the courts.

offence. person i’or a • 

or the decision

U
' Vi'IF
J

?

I

■ 17. As a result of the discussion made above we declaire the legal 
position as follov/s; ’ .

^^.providrd~by the■provisionaof sectimTSSS-EdhTP^ ai/i 

f^tlie first,proviso do.the same.and,as, already.declai'ed^byl.tiis’Cou.rt '
/in the case of, Chainnan Acjriculiural PeuelopmerLt Bank of Pakist.an 

fond another ~v~ MuTnt^'Khan~[PVD _ 2010. SC. 69 5) - as - £i.-re sul t ^

(i)

- i
.A

;

f successful. and, complete.Compounding - of ■ a-conipounclable 'offence 

i'm a case:of.Ta'2ir.undeicsection.345,.iCr.p'.C.,,\^thjiefmis^sion^r

an accused ..persom^orleave'of the relevant .court .where ..required 

convict is^to.be . acquitted _by„tlie _ relevant. court -which - acquittal 
j^liall erase, efface, oliliterate and wash away hiFaHeged'or_alr^Icly7 

adjudged guilt in the matter.apart,from.leading.to.setting,aside..of/
iliis sentence or.punishment,.if any.—^

In the .context.of.the.provisions,of.section 345(6), C.f.P.Cr-the^ 

.^effect"~of~^~ acquittal.recorded_by_ a court~^on‘"the^basisa
miTESTED
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^sucxessM aiid complete compounding of a" compoundabic offence? 

include_.all.tlie. benefits and fruits.of a lawful
%

'V

acquittal

f }C.k{':..m F-'"'i
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