BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
PESHAWAR.

Service Appeal No. 8491/2020 i

Date of Institution ... 24.07.2020
Date of Decision ... 14.07.2022

Nazir Ullah S/O Noor Jamal, R/O Sai Kot, TehsiI.Tiakht-e-Nasrati
District Karak.
.. (Appellant)

VERSUS

Provincial Police Officer/Inspector General of Police Khyber

Pakhtunkhwa, Peshawar and three others.

(Respondents) -
MR. SHAHID QAYUM KHATTAK, |
Advocate --- For appellant.
MR NASEER UD-DIN SHAH, oo ‘
Assistant Advocate General --- For respondents.
MR. SALAH-UD-DIN e MEMBER' (JUDICIAL)
MS. ROZINA REHMAN - MEMBER (JUDICIAL)
JUDGMENT:
- SALAH-UD-DIN, MEMBER:- Precisely stated the facts

giving rise to filing of the instant serwce appeal are that
disciplinary action was taken against the .appellant on the

allegations of his involvement in caseAFIR No.; 134 dated

-‘ 08.03.2020 under section 302 PPC registered at. Police Station
f' . Latamber District Karak. On conclusion of the inquiry, the

appellant was awarded major punishment of dismissal from
service vide impugned order dated 30.04.2020. The

departmental appeal of the appellant was also réjected vide

order dated 25.06.2020. The appellant has now approached




this Tribunal through instant appé‘.al for redressal of his

grievance.

2. Respondents contested the appeal by way of submitting
para-wise comments, wherein they refuted the assertions

raised by the appellant in his appeal.

3. Learned counsel for the appellant has contended that
the inquiry officer had not rendered any finding regarding
guilt of the appellant and had recommended that the inquiry
proceedings against the appellant may be kept pending till
final decision of the criminal case but even then, major
penalty of dismissal from service was wrongly and illegally
awarded to the appellant; that the inquiry proceedings were
conducted in clear violatioh of mandatory provisions of
Khyber Pakhtunkhwa Police Rules, 1975; that neither any
final show cause notice was issued to the appellant nor he
was afforded any opportunity of personal hearing, therefore,
the impugned orders are not sustainable in the eye of
law; that disciplinary action was taken against the appeilant
on the allegation of his involvement in criminal case, however
he has been acquitted in the same, therefore, competent
Authority was not justified in awarding penalty to the
appellant. Reliance was placed on PLD 2010 Supreme Court
695 and judgment dated 17.05.2022 passed by this Tribunal
in Service Appeal No. 1500/2018 titled “Sanaullah Versus
Provincial Police Officer Khyber Pakhtunkhwa Peshawar and

three others”,

4, On the other hand, learned Assistant Advocate General
for the respondents has contended that the appellant was
directly charged for committing Qat/-e-amd of his father and
the allegation leveled against the appellant stood proved in a
regular inquiry; that a regular inquiry was conducted against
the appellant by complying all legal and codal
formalities; that criminal as well as departmental proceedings
are distinct in nature and mere acquittal of the appellant
would not entitle him for exoneration in the departmental

proceedings; that the appellant was not acquitted on
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merit, rather he*was acquitted on. the basis of
compromise, therefore, his acquittal would not make him
entitled to exoneration in the departmental proceedings; that
the appellant being a member of a disciplined force was
charged for the murder of his own father, therefore, he has
rightly been dismissed from service. Reliance was placed on
2020 SCMR 1708.

5. We have heard arguments of learned counsel for the

parties and have perused the record.

6. A perusal of the record would show that disciplinary
action was taken against the appellant on the allegations of
his involvement in case FIR No. 134 dated 08.03.2020 under
section 302 PPC registered at Police Station Latamber District
Karak. While going through the impugned order dated
30.04.2020 passed by the then District Police ‘Officer Karak, it
is evident that the inquiry officer had recommended that the
inquiry proceedings against the appellant may be kept
pending till the final decision of the criminal case. Nothing has
been mentioned in the aforementioned order that the inquiry
officer had given any findings that the appellant was guilty of
the charge leveled against him but even then the appellant
was dismissed from service. No final show cause notice was
issued to the appellant and he was not even provided any
opportunity of personal hearing, which fact has created

material dent in the inquiry proceedings.

7. Departmental Authority had taken disciplinary action
against the appellant on the allegation of his involvement in
case FIR No. 134 dated 08.03.2020 under section 302 PPC
regiétered at Police Station Latamber District Karak. The legal
heirs of the deceased had appeared before the court and their
joint_ statement was recorded regarding compromise, wherein
they have categorically stated that they were satisfied
regarding innocence of the appellar{t, therefore, they have
pardoned him in the name of almighty Allah by waving the
rights available to them under the law. The appellant has

been acquitted in the concerned criminal case vide order




dated 04.12.2020 passed by the then learned Sessions Judge

Karak. The appellant has been acquitted on the basis of
compromise, however it is by now well settled that every
acquittal is honourable. In view of acquittal of the
appellant, the very charge, on the basis of which the
appellant was proceeded against, has vanished away. The
impugned orders are thus not sustainable in the eye of law

and are liable to be set-aside.

8. Consequently, the appeal in hand is allowed by
setting-aside the ~Impugned orders and the appellant is
reinstated in service with all back benefits. Parties are left to

bear their own costs. File be consigned to the record room.

ANNOUNCED
14.07.2022 . . .
(SALAH-UD-DIN)
\ - /

MEMBER (JUDICIAL)
/| |
(ROZI EHMAN)

MEMB DICIAL)
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Service Appeal No. 8491/2020

ORDER

14.07.2022

Learned 'cdunsel for the appeliant present. Mr. Waqar
Ahmad, ASI alongwith .Mr. Naseer-ud-Din Shah, Assistant
Advocate General for the respondents preslent. Arguments heard
and record perused.

Vide our detailed judgment of today,' separately placed on

file, the appeal in hand is allowed by setting-aside the impugned

‘orders and the appellant is reinstated in service with all back

benefits. Parties are left to bear their own costs. File be
consigned to the record room.

ANNOUNCED
14.07.2022

' (Salah-Ud-Din)
| Member (Judicial)
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- MEMBER (JUDICIAL)

Precisely stated -the facts

giving rise to filing of the instant service appeal .are that

discipiihéry action was taken against the appellant on acézbunt of
his involvement in case FIR No. 134 dated 08.03'.2020 under
section 302 PPC registered at Police Station Latamber District

Karak. On conclusion of the inquiry, the appellant was awarded

major punishment of dismissal from service vide impugned order

dated 30.04.2020. The departmental appea! of :the appellant was '

also rejected vide order dated 25.06.2020. The appellant has now

approached this Tribunal through instant appeal for redre'ss‘ai. of

his grievance.
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2. Respondents contested the appeal by way of submitting
para-wise comments, wherein they refuted the assertions raised

by the appellant in his appeal.

3. Learned counsel for the appellant has contended that the
inquiry officer had not rendered any finding regarding guilt of the
appellant aﬁd had -recommended that the inquiry proceedings
against the appelllant may be kept pending till final decision of the
criminal case but even then, major penalty of dismissal from
service was wrongly and illegally awarded to th.e‘. appellant; that
the inquiry proceedings were conducted in clear violation of
mandatory provisions of Khyber Pakhtunkhwa Police Rules, 1975;
that neither any final show cause notice was issuéd to the

appellant nor he was afforded any ropportunity of personal
'heai'ing', therefore, the impugned. orders are not sustainable in
the eye of law; that disciplinary action was taken against the
appeI‘Eant on thé allegation of his involvement in criminal casé,
however he has alrﬁﬁa@y been acquitted ih the same, theref‘ore,f
competent Authority was not justified in awarding mgjor penalty
4 %disy(i;/sal}ﬁéfm se/é/'ée to the appellant. Reliance was placed on
PLD 2010 Supreme Court 695 and judgment dated 17.05.2022
passed by this Tribunal in Service Appeal No. 1500/2018 tifle’d :
- “Sanaullah Vel;sus Provincial Police Officer Khyber PakHtunkhwa

Peshawar and three others”.

4. On the other hand, learned Advocate General
for the respondents has contended that the appellant was
~directly charged for committing Qét/—e-amd of his father and
the allegation leveled against the appellant stood proved in a
regular inquiry; that a regular inquiry was conducted against

the appellant by complying all legal and codal formalities; that

‘criminal as well as departmental proceedings are distinct in
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nature and meré acquittal of the appellant would ‘not entitle);//
him for exoneration in the departmental proceedings; that the
appellant was not acquitted on merit}r’ather he was acquitted
on the basis of compromise, therefore, his acquittal would.not
make him entitled to exoneration in the departmental
proceedings; that the appellant being a member of a
disciplined force was charged for the murder of his own father,
therefore, he has rightly been dismissed from service. Reliance
was placed on 2020 SCMR 1708.

5. We have heard arguments of learned counsel for the

pafties and have perused the record.

6. A perusal of the record would show that Eisciplinary'
action was taken against the appellangfoft%khis involvement in
case FIR No. 134 dated 08.03.2020 under section 302 PPC
registered at Police Station Latamber District Karak. While
going through the impugned order dated 30.04.2020 passed
by the then District Police Officer Karak, it is evident that the
inquiry officer had recommended that the inquiry proceedings
against the appellant may be kept pending till the final
decision of the criminal case. Nothing has been mentioned in
‘the aforementioned order that the inquiry officer had given
any ﬁnding that the appellant was guilty of the charge leveled
against -l‘;-l;\- but even then the appellant was dismissed from
service. No fina'lh show cause notice was issued to the appellani
and he was not even provided any opportunity of personal

hearing, which fact has created material dent in the inquiry
. (e
proceedings. ..... / SR

7. Departmental Authority had taken disciplinary action
against the appellant on the allegation of his involvement in case
FIR No. 134 dated 08.03.2020 under section 302 PPC registered

at Police Station Latamber District Karak. The legal heirs of the

deceased had appeared before the court and their joint statement
: Wi

was recorded regarding compromise, wherein they r}a\’/é

categorically stated that they were satisfied regarding innocence

of the appellant, therefore, they hav'e\/pardoned the appéllant in

the name of aimighty Allah by waving ti# rights available to them .

e
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§:sim. And very next day they arrested HC Amjad from the Daewoo Terminal

/ R "_t"abad. If HC Amjad not involved in the matter then why he come to collect the

N el at Daewoo Terminal, HC Amjad remained confined in Peshawar Jail and now on

d -

% el and case is under trail in court. His this criminal act brought bad name for police

department in the eyes of general public. Allegations leveled against delinquent official
AN

are stand proved,recommendation for major puntshment.
/ '

Submitted for your kind perusal with all the relevant record.

) (Muhammad Sabir) (Rashid Ahmad)
Deputy Superintendent of Police, Dy: Superintendent of Police,
‘Mirpur Abbottabad. Legal Abbottabad.

PRy pp—,
™ - .

ps RO - -
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under the l‘aw.. The appellant has been acquitted in the concerned _
criminal case viderorder dated 0_4.‘12;2020 paésecﬁ by the then W
A Sessions Judge Karak. The appellant has been acc;suitted on the
basis of combromise however it is by now well sett!led that every
acquittal is honourable. In view of acquuttal of the Eappellant the

very charge, on the basis of which the appellant was proceeded

L e B g T T i

8. Consequently, the appeal in hand is allowed by setting-
~aside the impugned orders and the appellant lsmelnstated in
service with all back benefits. Parties are left to b?ear their own

'
¥
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costs. File be consigned to the record room.

ANNOUNCED
-00.07.2022

%
1
|
- (SALAH-UD- DIN)

MEMBER (JUDICIAL)

(ROZINA REHMAN) _ .
MEMBER (JUDICIAL) '
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£M1CN’H ABDUL OADEK‘ R S/O AB:)UL GHATOOR ENCHA‘G KAGO

th 04 were in uniform and 0) were in plain clothes. They asked me about the. pmu.l
No, 19193 1977 to check the patccl whereis it, I checkcd parcel which was bookul from
eshawar but not received so farin the office. |

After that they showed me a copy b“l:‘ FIR and said that we came
herg—i for this enquiry, th‘lan‘ they called namely Amjad frdén our: Daewoo 'compén&
landline No. later on Amjad- came to Ijzleivbo Terminal where ANF Personnel arrested
him and took him in theill‘_' Vehicle and went away. - | 4, )
STATEMENT ASSISTANT MANAGER DAEWOO TERMINAL MR, SAEED
SO SHAMRAIZ R/O BANDA BATANG ABBOTTABAD.

Stated in his written statement that on 15-12-2020. he was present
jn his routine ‘duty at.Daewoo Terminal, team of Anti Narcotic Peshawar.came to:his
office. They told about the parcel no. and said that we came here for the enquiry of this

parcel. He sent them incharge Kargo office concerned.

FINDINGS:-

The real facts behind these allegations are that on 14-12-2019
. ,
y . N N . P . ~ . .
supervigor of Daewoo fast courier logistic booking office situated at Daewoo Adda
mformed the ANF authorities at Peshawar that he received a consignment in a gatta

cotton booked by one M. Qasim for onie Amjad -of to be .del‘ive_ré at Abbottabad, which

-seems to be suspected. On the information the ANF authorities department.vaid party

along with TO, the party rushed to- the spot.there at. Peshawar, where the supervisor
handed over that consigned along with booking receipt 191951977 the JO of the raid

party opened the same cotton where from charas weighing 1200 gram was recovered,

the, 10 fulfilling the formalities of investiga.ting turther probed into the investigation
and on very next day reached Abbottabad office and apprehended the alleged accused
official, who had to receive the sarme cotton on the following day at Abbottabad.

Being -Enquiry officer, I have come to the conclusion that Parcel:
which was booked on the name of HC Am jad Khan reached Peshawai Daewoo Adda
which have to be received by Amjad Khan from Daecwoo Adda Abbottabad. The sams
ha reel was taken into possession by ANF Parsonnel at Peshawar Da'cx-voo Tarminol g

a case iR ,\J |79 datm 4-12 )‘Q u/s ‘)}_, CNSA was registered against HT S

g P L A RSP PR PR

a4 v pa

Slclt(,d n hIS written statement that on 15 12 2019 hc was p!cscn[,

S duly at 0900 hour 07 puxsonncl of Antr NEUCOUC came to Kdroo oHn,L, out of

e I
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Appellant alongwith his ‘counsel present. Mr. Wagar Ahmad
alongwith Mr. Asif Masood Ali Shah, Deputy District Attorney for

respondents present.

Partial arguments heard. To come up for remaining
arguments on 14.07.2022 before the D.B. ' \

(Rozina Rehman) (Salah Ud Din)
Member (J) *Member (J)

Q
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01.07.2021 Appellant in person and Mr. Kabirullah Khattak, Addl."

AG for the respondents present
Learned AAG seeks time to submit reply. He s
required to contact the respondents and submit written "

9’ WQ@/ jo) A+ reply/comments within 10 days in office,: positively. In case
Pﬂﬁeg/ m\g/ eﬁ/ﬂ M wFwritten reply/comments are not submitted within ‘the

-W% Wﬁc% stipulated time, office shall submit the file with a report of L L
non-compliance. To come up for arguments on 15.11.2021 B -
before the D.B.. ' R,
A Ch%n_; o
PS S
14.07.2021 Learned Addl. A.G be reminded about the omissien
and for submission of Reply/comments W|th|n extended
_ time of 10 days.
" ch&Fman
15.11.2021 Appellant in person present. Mr. Akhtar Ghani, LHC. -

alongwith Mr. Kabirullah Khattak;' Additional Advocate Ge.nera'l,--'?"
for the respondents present. ”
Reply/comments on behalf of respondents submitted“A

which is placed on file and copy of the same is handed over tof'-'-'

the appellant. Adjourned. To come up for rejomder if any, ‘as o
well as arguments before the D.B on (7:63.2022. ’ |

(Salah-Ud-Din) .
Member (J).

e e oL




; - 849/2020 o ' S I
: _"-.04'.01.20241 ~ Junior to counsel for the appellant and Addl. AG - for =~ -
- | - the respondents presént. S -
Llearned AAG  seeks further time to furnish
reply/comments. " He - is required - to" con'téct‘ ‘the -
respondents and submit requisite __'reply/.comments on'
16.02.2021 positively. |
Chal ma\n S
4.16.02.2(3,421 | - Junior counsel for appellaht,is present. Mr. Kabifu!lah

'Khattak, Additional Advocate General -and Mr. Shahid, PSI, fqr'

~ the respondents are also présent. | ' '
Written reply on behalf of respondénts not sdbmittéd. .
Representative of the department is seeking further time for
submission of written reply/comments.. Last chance is given to
the respohdents for filing of written reply/comments on
08.04.2021 before S.B. |

(Muhammad Jamms
Member

'08.04.202‘1 - Due to demise of the Worthy Chairman the Tribunal is
defunct, therefore, case is adjourned to 01.07.2021 for the

- same as before.

ER




. 14.09.2020

Counsel for the appellant present.

Contents that the 'appeliant, after having been charged
under Section 302 PPC through FIR No. 134 dated 08.03.2020, was

" ‘released on bail by a court of competent jurisdiction on 18.04.2020.

On the .other hand, . while recording the impugned order dated

- 30.04.2020, the compete'nt authority did not keep in consideration

s

S -gee a

the grant of bail to the appellant on the basis of compromise. The

legal heirs of the deceased, in their joint statement, dated -

18.04.2020, also stated that they did not have any objection to
acquittal of the appellant. The departmental appellate authority also
did not consider this aspect of the case and was pleased to reject
the appeal on 25.06.2020.,

Subiject to all ‘jus't exceptionsl, instant appeal is admitted to
regular hearing. The appellant is directed to ’de'posit security and ‘
process fee within 10 days. Thereafter, notices be issued to the
tespondents. To ‘come . up for written rebly/comrhents on
16.11.2020 before S.B. -

A

 Chairman

16.11.2020 . ~ Junior to counsel for the appellant and Addl. AG for

‘respondents present. _

Learned AAG seeks time to contact the respondents
and furnish repiy/comments on next date of hearing.
Adjourned to 04.01.2021 on which date the requis'ite
rebiy/comments shall positively be furnished.

Chairman
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Form- A
FORM OF ORDER SHEET
Court of
Case No.- 8 L{ ?/ /2020
S.No. Date of order Order or other proceedings with signature of judge
proceedings '
1 2 z 3
1. 24/07/2020 The appeal of Mr. Nazeerullah presented today by Mr. Shahid
Qayum Khattak Advocate may be entered in the Institution Register and put
up to the Worthy Chairman for proper order please.
REGISTRAR -
3. This case is entrusted to S. Bench for preliminary hearing to be put

up there on / 0g 2¢20

%
CHAIRMAN




BEFORE THE SERVICE TRIBUNAL
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Nazir Ullah. ......................... R ............. LAppeliant
!
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i
T
Provincial Police Ofﬁcer and others..........}............;..‘..._ ........ Respondents,
S.Na. Description of Documents Annex | Pages
1 Memo of appeal ‘with affidavit ‘ 1-5
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Appellant
Through :
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Dated: /07/2020 of Pakistan
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BEFORE THE SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA PESHAWAR

Khyher Pakhtukhwh

Scrvice Tribunal

Service Appeal No. - /2020 E 8 g ,
’ 4 ‘ Diary>No.. 1

. - - [ -
Nazir Ullah S/o Noor Jamal R/o Sai Kot, DN“‘;" é/ 7 ’.207:,0
Tehsil Takht-e-Nasrati District, Karak ................. e Appellant

- .Versus

Provincial Police Officer/ Inspector Ge-neral of Police
Khyber Pakhtunkhwa, Peshawar

The Regional Police Officer, Kohat Region, Kohat
District Police Officer, Karak.

e

i .

Government of Khyber Pakhtunkhwa through

Chief Secretary, Peshawar ... Respondents -

b

APPEAL UNDER SECTION 4 OF SERVICE TRIBUNAL ACT, 1974
AGAINST THE ORDER DATED 30/04/2020 PASSED BY
RESPONDENT NO. 3 BY WHICH MAJOR PUNISHMENT OF
DISMISSAL FROM lSE'RVf‘CE‘ WITH 'IMMED.IATE EFFECT HAS
BEEN AWARDED TO THE APPELLANT AND AGAINST THE ORDER
DATED 25/06:/2020 ISSUED ON 06/07/2020 VIDE WHICH THE
REPRESENTATION / DEPARTMENTAL APPE’AL' OF THE
APPELLANT FILED ON 11/05/2020 HAS BEEN REJECTED

PRAYER

-F%ledtp—d ay

Registrar
2447 |0>0

By accepting this service appeal, thé punishment awarded to the
appellant through impugned orders dated 3'0/ 04 /2020 may
graciously be set aside by declaring it illegal, void, ‘unlawful,
without authority, based on mala fide, void abinitio and thus not
sustainable and the appellant is entitled for reinstatement in

service with all back benefits of pay and service.

Resi)ectfully Sheweth;

1.

That appellant was serving in the police .department as constable
and has rendered satisfactory service in the|Department and

- performed his duties with full zeal and enthusiasm.
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2. That respondent No. 3 issued a Charge Sheet alongwith Statement
of Allegation to appellant which was properly replied but the same
has not been taken into consideration and passed impugned order
dated 30/04 /2020 and appellant has been dismissed from service.

( Copy of the Charge sheet, reply and order are attached as

Annexure “A” “B” and “C”)

3. That appellant filed departmental appeal against the impugned
order before worthy respondent No. 2 on 11/05/2020 which was
rejected vide order dated 25/06/2020 issued on 06/07/2020.
( Copy of the Representation and order are attached as Annexure “
D” & “E”) |

4. That the appellant feeling aggrieved from the impugned orders
hence, filling this appeal on the following amongst other grounds

inter alia

authority, based on mala fide intention, against the nature
justice, violative of the Constitution and Service Law and
equally with out jurisdiction, hence, the same are liable to be

set aside in the best interest of justice.

b. That impugned orders passed by respondents is very much
harsh, without any evidence based on surmises & conjectures

and is equally against the principle of natural justice.

C. ’f‘hat respondent No. 3 has not taken into consideration the
detail and plausible reply to the charge sheet butl brushed aside
it without any reason, grounds. Furthermore respondent No.. 3
has not adopted proper procedure and passed impugned order

which is liable to be set aside.

i
’ .
GROUNDS:
. a. That both the impugned orders are’ illegal, unlawful, without
d. That no show cause notice has been issued to appellant and no
regular inquiry has been conducted for cbnfirming the
allegation and scrutinizing the conduct of Appellant with
reference to the. charges ‘therefore, the very foundation of the

impugned order was - baseless and groundless and not

l

sustainable under the law and rules. k

X . )
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That the allegation leveled against the appellant are baseless,
without any probf and cogent evidence and is based on malafide
intention and are concocted one. No proper opportunity of
personal hearing has been provided to appellant. Respondenté
have not adopted proper procedure nor any statement of any

F. 3
witness has been recorded.-

That the learned respondents brushed aside the
recommendation of the enquiry officer wherein he opined the
departmental file . may be kept pending till finalization of
criminal Trial, but still no show cause notice has been issued by

respondent No. 3.

That except the allegation leveled in the charge sheet, that
appellant was charged in criminal case, no other allegation i.e
absence from duty , misusing official status or acting in the
manner prejudiciai to service discipline had been leveled
against appellant. In plain language the contents of charge

sheet do not constitute a departmental charges of misconduct.

That respondent No. 3 does not considered that all the legal
heirs of the deceased had pleaded in clear terms the innocence
of appellant and raise no objection on the release of appellant

on bail and subsequently acquittal from criminal charges.

That the enquiry officer has furnished opinion for keeping
pending the departmental file till acquittal or conviction order of
appellant by the trial court but the lower authority disagreed
with the opinion of the enquiry officer without advancing any

reasons and grounds.

That under the law and rules iﬁ case the authority did not agree
with the findings of enquiry officer then notice to this effect
shall be supplied to the accused officer/ official for explaining
the cause, but no such notice or final show cause notice has
been issued to appellant which vitiate the whole proceeding and
thus the impugned orders are liable to be set aside and

appellant may please be re-instated on service with all back

benefits.
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That previous unblemished record of appellant has not been
taken into consideration. Further more mere charge in criminal
case is no ground for removal from service, until and unless the

charge has been proved against appellant.

That the trial of the criminal case 1s still pending adjudication

_before the competent Court of law and pre-trail conviction order

of removal from service is not justified specially when the legal

heir of the deceased effected compromised with appellant.

That the impugned order has been passed in violation of law
and rules of disciplinary proceedings’ and principles of natural
justice. The authority . wrongly and malafidly based the |
impugned order on asseésments and speculations, therefore
the impugned order is bad in law.

That the disciplinary proceedings against appellant suffered
from gross infirmities, illegalities and irregularities as no
evidence what so ever has been produce or cited in the

respondents nor any witness has been examined.

That major penalty of removal from service has been passed
against appellant without conducting any regular inquiry and
without examining any witness in support of the charges.
Similarly no documentary evidence was brought on record to
substantiate the allegations leveled against appellant, therefore,
the impugned orders based on assessment is bad in law and
has been passed in violation of settled principles governing the
disciplinary action against the Police Ofﬁcers_. Similarly no show
cause notice has been issued against appellant which also

make it a void order.

That the learned respondent has not taken into consideration
that.the rules under which the appellant has been charged are
not applicable on him which clearly shows that the act of
respondent -is totally based on discrimination undue
victimization beside that the impugned order is suffered from
gross infirmities, illegality , based on no evidence totally

contradictory to the enquiry.
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g. - That the entire” service record of the appellant is unblemished

therefore, the impugned order would be a blackl stigma on the
clean service career of the appellant, -thereforel, the same is

liable to be set aside. -

"It 1is,- therefore, rﬁoSt humbly prayed that on accepting

~ this service appeal, the 'punishmenf awarded to the appellant
through -impugned orders dated 30/04 /2020 aﬁd 25/06/2020
may graciously be set aside by declaring ft ‘illegal, void,
unlawful, without authority, based on mala fide, void abinitio
and thus not sustainable and the appellant is entitled for

| reinstatement in service with all back be‘neﬁ:ts of pay and
service. _ | ‘

| Any other relief not specifically prayed. for but deem .

appropriate in the circumstances of the case may also be

granted. -
Appellant
Through
Shahid Qayym Khattak
Advocate, Suprerne Court
Dated: ;gl, /07/2020 . of Pakistan’

Certified that as per instruction of my client no such appeal has
been filed before this Hon’ble Forum.

Affidavit

I, Nazir Ullah S/o Noor Jamal R/o Sai Kot, Tehsil Takht-e-Nasrati- -
District, Karak do hereby solemnly affirm and declare on Oath that the
contents of the above appeal are true and co\rgct to the best of my
knowledge and belief and nothing has been kept Secret fromyphyis Hon’ble
Tribunal. ' . i) ‘

Deponent
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BEFORE THE SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA PESHAWAR

-

Service Appeal No. - © /2020

Nazir ULlah ..ooooioniieniniie e e .. Appellant ©
Versus

Provincial Police Officer and others............... A .......Respondents

ADDRESSES OF THE PARTIES

APPELLANT

" Nazir Ullah S/o Noor Jamal R/o Sai Kot,

Tehsil Takht-e-Nasrati District, Karak -

- RESPONDENTS

1. Provincial Police Officer/ Inspector General of Policé
Khyber Pakhtunkhwa, Peshawar |
2. The Regional Police Ofﬁéer_, Kohat Region, Kohat
3. District Police Officer, Karak. | o
4. Government of Khyber Pakhtunkhwa through
Chief Secretary, Peshawar |

- Appellant
Through

| Shahid Qdyurd Khattak
' ' Advocate, Supreme Court
Dated: . 94/07/2020 S of Pakistan




. ; Mo $S EC(Eng)

_ . Dated 7/ 0.3 12020
 CHARGE SHEET '

1, NAUSHER KHAN, District Police Officer, Karak as a competent

authorrly hereby charge you Constable Nazir Uilah.No. 262 (suspended)
Poiice Lrnes Karak as follows:-.

“You Constable Nazir Ullah Nc. 262 have been charged/;rrrested in
criminal case for murder of his father vrde FIR No. 134 dated 08 03.2020 u/s 302
PPC PS Latamber This is highly adverse on your part and shows your immoral

- and unlawful act-on the dlscharge of your official obligations berng a membnr of

discipline Force. This act on your part is against service discipline and amounts

{o gross misconduct.”

1. By 5h'e reason of your commissior‘n/omi°sion constitute miss-conduct
under Pohce disciplinary Rule-1975 {amendment Noiification No 3859/ egal,

dated 2/ 08.2014) Govt: of Khyber Pakhtunkhwa Police Department, you have

rendered your-_,eh’ liable to all o any of the penalties specified in Police Rule-
1975 ibid.

2. You are, therefore, required to submit your written defense within
07-days' of the -receipt of this charge sheel io the enquiry ~ Officer
DS/) H43 K is hereby appointed for the

&
purpose of conductlng (@nquuy 3

Your written defense. if any should reach tc rhe F:nqurrv Officer

wnhm a stipulated period; failing ‘which shall be presumed.that you have no

" defense to put in and in that case ex-parte action shall be taken against you.

3. ' - lntrmate whether you desrre.{})o be heard in person
4, " A statement of allegatwlosecj

A S

\I\I_L_ ————

.»-: :
Py‘(&QF’ Districi Pohce  Officer, Karak

-— TSV - - . -




BETTER COPY OF THE PAGE NO.7

‘No.,SS/EC(Eng) :
Dated 09/03/2020 -

' CHARGE SHEET

I, NAUSHER KHAN, District Police Officer, Karak as a
competent authority, hereby charge you Constable Nazir Ullah No.
262 (suspended) Police Lines Karak as follows:- - |

“You Constable Nazir Ullah No. 262 have been
charged/arrested in criminal case for murder of his father vide FIR
No. 134 dated 08.03.2020 u/s 302 PPC PS Latamber. This is highly
adverse on your part and shows your immoral and unlawful act on
“the discharge of your official obligations being a member of
- discipline Force. This act on your part is against service discipline
and amounts to gross misconduct.”

1. By the reason of your commission/omission, constitute miss-
conduct wunder Police disciplinary Rule-1975 (amendment
- Notification No. 3859/Legal, dated 27.08.2014) Govt of Khyber
Pakhtunkhwa, Police Department, you have rendered your-self

“liable to all or any of the penalties specified in Police Rule-1975
ibid. | ' ' :

2. You are, therefore, required to submit your Writtén defense-
within 07-days of the receipt of this charge sheet to the enquiry
~Officer DSP Hqr is hereby appointed for the purpose of conducting
enquiry. .

Your written defense if any should reach to the Enquiry Officer
within a stipulated period, failing which shall be presumed that you
have no defense to put in and in that case ex-parte action shall be
taken against you. ' ‘

3. Intimate whether you desire to be heard in person. ‘
4. A statement of allegation is enclose '

-Sd-




-DIS CIPL INARY. !\C'!1OF\

* I NAUSHER i(H.C\N District Police Officer, Karalf as a uompetent'

dLHhOflty e of ihe op- nlnn that Cons stable NaZH’ Ulhh No. 262 (%quended) ‘
Police’ Lines Karak- has e nde.-u Illlﬂaf"” habiv o be ntoeeeded against on

commttt:ng the quowmg ‘act/commis sion withif the meaning of. Pohce Dl”(;lphnary

Rule-1975 (amendment Notlrlcat:on No ””59/Legal dated 27.08. 2014) Govt: of - - -
: Khyber Pakhtunkhwa, F‘ohn,e Department

STATE ME:NT OF ALLEGATIONS |

" Ky o ) :
“Constable Naur Ullah -No: 262 has been charged/arre sted in

cnmlnal case for murder cf h!s father \ude FIR No. 134 dated 08 03. 2020 u/a‘e»OZ_" .

PPC RS- Latamber This |= hnc;hly adverse on his part and shows his immoral and ‘

mlawful act on the dhchage ot s official obligations bemg ‘a member of

dlscqphr‘e Forre This act, on his p’—\rt is against service dlSClleﬂe and amounts to

gross _misconduct

ST _ The enquiry Officers , /)ﬁ/} /”/’/

in accordance with provision of the Police Rule- 19/@ {amendment, Notlﬁcatlon”:.'

No. 3859/Legal. dated .27.08. 2014) Govt: - of Khyber Pakhtunkhwa, Pollce

) Depantment may provide reas onabie opportunity of hearlng to the Llcrust

official, recoid- his nndin( and make within 10-days of tlie receipt of this order N

recommendation as te- punishment ar other apmupndte actuon aq:nne* the -

-acecused.

2. - Theaceused;o'fficial shall join the broceeding on-the date, tir_ne.::smd

place fixed by the enquiry officer.

Dlstn*ﬁ:t F’oltce Ofﬁ(}f’?Kcll’&kl

No. S‘"é . /EE(Eng), dated Q{g O3 b0, /
Copy to- /

1. The Dy Inspector <genera| of Police Kohat Region Kohat -for favour of' - -

information; please.

- 2. The enquiry Offic eu for intiating )roccedmn against the accused under the'

Provision of the Pohce le(lphnaly Rule-1975 {amendment Notification No. -
. 3859/Legal, dated  27.08.2014) Govi of; Khyber quhtunkhwa Police

Department.

2. Constable Nazir Ullah No: Police Llnea Karak

\\ \J-\, ’dﬁ____,

AtteSte& Dlstnc@u;e*@“ﬂcer Kcuak _

L___..a-'—'"

L ST Tab

N
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BETTER COPY OF THE PAGE NO.8

DISCIPLINARY ACTION

I, NAUSHER KHAN District Pohce Officer, Karak as a
competent authority is of the op nion that Constable Nazir Ullah No.
262 (suspended) Police Lines Karak has rendered himself liable to
be proceeded against on committing the following act commission
within the meaning of Police Disciplinary Rule-1975 (amendment
Notification No. 3859/Legal, dated 27.08.2014) Govt: of Khyber
Pakhtunkhwa, Police Department.

STATEMENT OF ALLEGATIONS

 “Constable Nazir Ullah No 262 has been charged/arrested in
criminal case for murder of his father vide FIR NO. 134 dated
08.03.2020 u/s 302 PPC PS Latamber This is highly adverse on his
part and shows his immoral and unlawful act on the discharge of
his official obligations being a member of discipline Force. This act
on his part is against service discipline and amounts to gross
misconduct.”

1. The enquiry Officers DSP Hgr in accordance with provision of
the Police Rule-1975 (amendment Notification No. 3859/Legal.
dated 27 08 2014) Govt of Khyber Pakhtunkhwa, Police Department
may provide reasonable opportunity of hearing to the accused
official, record his finding and make within 10-cays of the receipt of
this order recommendation as to punishment or other appropriate
action against the accused.

2. The accused official shall join the proceeding on the date, t1me
and place fixed by the enqulry officer.

-Sd-

District Police Officer, Karak

No. 56/EC(Eng), dated 09/03/2020.

Copy to:-

1. The Dy Inspector General of Police Kohat Region Kohat for
favour of information, please

2. The enquiry Officers for initiating proceedlng against the
accused under the Provision of the Police Disciplinary Rule-
1975 (amendment Notification No. 3859/Legal, dated
27.08.2014) Govt of Khyber Pakhtunkhwa, Police Department

3. Constable Nazir Ullah Np, (suspended) Police Liries Karak

J

- -Sd-
. Stgﬁ District Police Officer, Karak

R
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SR @ R Afrmeoc«—é
R &)_B.EEB L S : A

My ‘this Order ~will dlspose off . the departmental enqu1ry agalnst
Constable Naz;r Uliah No. 262 (suspended) of thts district Pohce A

Facts are that Constable Nazir Ullah No. 262 has been charged/arrested' i

in criminal case for murders of his father vide FIR No. 134 dated 08. 03 2020 u/s 302
PPC PS Latamber This is hlghty adverse on his part and shows his |mmorat and

* unlawful act on the discharge of his official obligations being a member of disc1phne:-' :

Force. This act on his- part is against service  discipline and amounts to gross
misconduct. A' '

'He was |ssur=d with Charge Sheet and Statement of attegattons' T
Muhammad Ismail SDPO Karak: was appomted as an Enquiry Offlcer to conduct proper o -

‘ ~departmental enqwry agamc,t him and to submit his fmdmgs within the sttputated t1me

. The Enqutry Offlcer reported that the enqulry prooess agalnst the defaulter' } o .
Constable Nazur Uttah No. 462 may be pending till the final decision of the coury A =
' Keeplng in view of the avattabte record and facts on file, p'erusat' of 'enquiry?' o -
: papers, | dld not agree W!th the. recommendattons of the Enquiry Officer, his arrest in’ PR s
such muroer of: nls father is mtolerable ard hie retention in the Police department !s not e

reqwred He |s stlgma for the Poltce department, Therefore; in exercise of power
Nazir Ullah No. 262 with immediate effect
OB No. if,"' . %\\%"’“

conferred upon me, | NAUSHER KHAN District Pollce Officer, . Karak is hereby

imposed a major :punishment of- dlsmtssat from service upon the -defaulter Constabte

Dated g,, 1ol 72020 ; : , District Police Offlcer Karatz\
- -

//

OFFICE _Ol- THE DISTRL.,T POLICE OFFICER KARAK
No /J ) / . IEC, dated Karak the; “)(/' /("' > /2020

Copy of abm/e is submitted to he PSO to Dy lnspector Generai of Pollce
Kohat Reglon Kohat for favour of mfonmatt@n please.

05 : {LUQOA/\

-———---

)»/'(// fj_?/' r/)}p} 5 (/.)/ ,J_J P \_))’/ ¢

)
-




. A ' "’To,.... - The Reglonal Pohce Officer, ) ‘ . ) ) o o ) 0
C Kohat Regxon Kohat. : ‘ ~ : : :

1 .
i s
|
i

| ',Subject ;DEPARTMENTRL RPPERL. | ; -

Respected Sir,.. =~ . i .
Facts glvmg risie to the departmental appeal are as follow .

" Excrs.
PR : i h

" I.  That appellant was serving as; Constable in Police . ;
i L Department Drstnct Karak under, .your kmd control and L '

command. - = - , . : oL

2. That unfortunately appellant was implicated in murda.

i case FIR No. 134 dated’ 08/03/2020 urider section 302 .
) PPC Police Station Latamber wheréin charges of krlhng

~ his father mere leveled agamst appellant

© 3 That appellant ‘was innocently charge 'therefore the ;
P - appellant did' not- abscond for a smgle moment and: = ; i
P surrendered hlmself before police on- the .very day of

- . the occurrence.

'

'.42. That the appellant was put behmd the bars in ]ud1c1a1
o Lock-up D1stnct ]ml Karak Later on the legal heirs of
- the deceased contended 1nnocence of appellant before - ]':‘,,"
| ' trial couixt and appellél*lt was released onl bail vide =~ . |- -

- order dated 18/0472020.

-5."  That in-addition to criminal charge the worthy District
’ lPoli'ce + Officer, . Karak initiated- departmenta. !

proceedmgs agamst appellant by 1ssu1ng charge sheet ... . .

and DSP Headquarters Karak was appomted as Enquiry 1= P l |

b
Offlcer for scrut1mzmg the conduct of appellant with- A
- refereénce to the departmental charges leveled against U '
! him. L | . S

1

, o
6. That thé Enquiry Officer furnished ‘opinion that the *
* departmental file: may be kept pending till finalizatic> -
4, of cnmmal tnal but the Worthy Districti /ohce Officer, . | i

I T a3 e S ~y

i




m’ - B
@
and passed the impugned order of dismissal from

RE N c:er\nce “of appellant dated 30/04/20&0 vide DP No 177. v
: L Hence ''the clepartmental appeal on the following . -

grounds. - S - T
- Grounds. - ; .

Coa. That the Worthy District Pohce Offlcer Karak has

L . passed: the impugned order without evaluatmg the facts. .~
. and ev1dence on record

b. That accordmg to charg'e sheet appellant was: charged‘ e -
P . lin ‘criminal case: No charges of absence from duty, S
'[ - misusing off1c1al ‘status or actmg in the- manner.- L
Tpre]ud101a1 to. service discipline had ‘been. leveled )
against appellant. In plain language the contents of Ly L
charge ; sheet do not constitute a departmental charge of - gL S
mlsconduct : I T

RN

e s o
That all’ the legal hezrs of the deceased have pleaded in S
clear termmg the mnocence of appellant and o
'contended that release of appellant on bail and-

-subsequent acqu1ttal from the cr1m1nal charge betore
"tnalcourt L R

a4 ;- That the Worthy D1str1ct Pohce Off1cer Karak dld not . e
S cons1der the contentlon of the legal heirs of the
'deceased ‘ '

e That the Enqulry Officer has furmshed opinion for -
| keeping pendlng the departmental flle till acquittal or ’ ,
COHVICt‘OI‘l order of appellant by the frial court but the S :
lower authonty dlsagreed with the opmlon of the. L i
;-Einqmr}r Offtcer Wlthout advancmg any reasons and : . ' '
-grounds : |
" f  That uncler the laW and rules 1n case the authonty dld {i‘-‘ JO L
) not agree with the flndmgs of Enqulry Offrcer ‘than a’* | R
notice fo this . effect shall be supphed to the accused S -

off1cer/off101a1 for: explamlng the cause. No fmal show ST
P cuuu.-e notiae wu.s 1psued to appenant " "’ | . S el ; 1 o { Coel




B
That this is on the record that the wifé of appellant has
' demed natural death. The appellant not only look after .
- the niinor. ch}ldren but also earn livelihood for the

i
minors. The dismissal from service order of appellant

~will. render the minor to hunger.

~That the loss of service of appéllant will prove mére
fatal to the minor than the loss of beloved: mother The |
appellant will not- be able ton shoulder’ the huge
., respon31b111t1es of care of mmor chlldren while workmg' h

-on daily: Wages basis. Therefore remstatement of.

appellant in service is required for the Welfare of the

- mmor ch11dren

L Reguest

"It is, therefore 'mo t ;humbly and respectfully requested that

~ the 1mpugned order may very ‘grac1ously be pleased- to! set.
' aside and'the appellant may be re- 1nstated in service V\Tlth all:

)

Nazir Ullah 'Ex Constable

K back beneiits.

" Dated:- 11/05/2020.

. 2'.-1..

| Yours Obediently - 3
b

o : No. 262 District, Karak.

v . CellNo.0344-9023749 ‘'
Enclosure Ly e
Copy. of 1mpugned order. _ ' T .':,,_1 :
.2. - Statement ofllegal heirs recorded by trial court. 1 F
3. *Charge Sheelt i
- 4, :

lInqulry ﬁeport
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1

POLICE DEP'T \ KOHAT REGION
ORDER, |

This order will dispos m”tmental appeal, movcd by |
Ex-Constable Nazir Ullah No. 262 of Karak dis. ‘ct against the punishment order,
passed by -DPO Karak vide OB No. 177, dated 30.04.2020 whereby he was

awarded major punishment of dismissal From service on the allegations of his =

involvement in case vide FIR No: 134 dated’ 08 03 2020 ufs 302 PPC PS o

Latamber, Karak

He preferred an appcaI to. the undemgncd upon whlch
comments were” obtamed from DPO Karak and hls service documents wWere
perused He was also heard in person in Orderly Room held on 23 06. 2020.
During hearmg, he did not advance any plau51blc explanatlon in his dcfeme to

prove. hls mnocence '

'1.have gone through the available record and came to the

conclusion that the allegations leveled against the appellant are proved beyond any - -

shadow of doubt and the same has also been established by the E.O in his findings.

-,

Therefore, his appeal being devoid of merits is hereby rejected.

Order Announced
25.06.2020

(TAYYAB HAFEE?’

!

25894 dated Kohat the 7020,

Copy to DPO/Karak for 1nf01mauon wir to his ofﬁce Letter
No, 2338/LB dated 20.05.2020. His Serwcc R01l & Tauji Missal. is .returned -

Chavawnth

gion Police-
Kohat
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: State.,..vs..;'.';Na’zeer-'U‘I‘Iah

‘ o . Order---11 I

- 18-04-2020 - : :
Lo APP l01 thc Statc plcsenl Counsel tor accuscd/pettl:onel present

‘Mr. | Javcd Hassan advoeate submltted wakalatnama on - behall of
.como]athant;‘ | ‘ ‘ | | |
Accused Nazeet Ul[ah s/o l\loor Jamal 1./0 Scll\ot TehSJI ATaI\l*I -e:
Nasrau Dlstrrct 'Karak seel\s post arlest hatl in caae F IR No 135 dateci |
08 03 2020 u/s 302 PPC Pohce Statton Latemb'u on the b’lSlS of
compromlse.
Conlp]alnant/Legal hClI‘. of - | deceascd Nool J"unal ahpean ed‘

submttted an’ afﬁdavnt compr01mse prof01 ma E)\Pl-\ whetem they 5tated

that they have patched up the matter w1th accused taemg trlal outsuie the
court and have pardoned hlm in the name of Allah Almlghty by walvmg

of al! thelr r1ghts (Qrsastlyat) or any other compensahon under the law :

Thev also showed no Ob_]eCthl’l on acceptance of mstant bali apphcat:on
In thts reSpect JOIl’]t statement of eomplamant and legal hetrs duly |
s1gned/thumb rmpressed by them WS 1ecorded
In view ofthe above as thellegal heirs’ have entcr ecl mtoa genume :
compromlse free ﬁom c!uress and undue plessure and thel offence ts
. oompoundable, g he ball petlthI’l “i - hand. jis aeceoted . and |
accused/petltloners is admltted to ba1l on ttumshmg bail hond m the sum
of Rs 200, 000/— w1th two loeaI 1ehable and" respectable smenes each in

~the like amount to the sattstactton Illaqa Maalstnae/MOD Requlslttoned

1ecord alongwuh copy of thlS orde1 be retumed \vhale llle of thlS court be

' consngned to recoxd room altel lts necessaty completlon and comptlatlon

/ ,Announced
-{18-04-2000-

man] g :
._'1dOe-l]/ uty Iudge




" t#'t‘i"a E;

~ Joint statement of Iegal heirs of deueased Noor Jamal namely

R »/i\\

(1)Miraj Bibi (widow) (2) Muhammad Raees (3) Rehman- Ullah' (4)
Hayat “Ullah. (5) Riyat-Ullah (6). Amir Sohail (7) Muhammad Tufail
(Sons) and (8) Mst: Makhmad Zari, (dflughter) all r/o Selkot Tehsﬂ
" Takht-e-Nasrati District Karak. ...

N,

We are the sole ma30r legal heus of deceased Noor Jamal who dled v1de". '

case- FIR No 135 dated 08. 03 2020 u/s 302 PPC Pohce Statlon Latembar‘ ‘

for whlch the accused/petltloner 1s charged

Smce the accused/pet1t10ner has’ satlsﬁed us regardmg l'llS innocence by: o

taking oath on the Ho y Qulan theref01e we, - all the egai heirs named

-“above have paidoned hlm in the name of Almlghty Allah by walvmg ‘of all o

_ our rlghts under the law The accused/petxtlonel 1S also the son of deceased

Because of our satlsfactlon made by accused we, the legal heirs of'

)

ball or subsequently acqu;tted dunng tual To lh]s ct[‘ect we submlt~

- deceased, have got no objectlon over the 1e1ease of accused/petttlonel on o

o G m*‘ t‘iom romise deed EXPA contamm 03 - sheets com lomjse tofoxma,\m
P

\Nai v

ExPA/ 1 and copxes of our LNICS FxA/Z to EXPA/9 lespectlvely

'RO&AC
18-04-2020

(l)eraJ Bibi (wndow) W o e
CNIC No.14203-1999980-2 ity 2

' (2) Muhammad Raees (son) 0'7 ; A _
'CNIC No.14203:4927420-7 / =

- (3) Rehman Ullah (son) - . [~

CNIG No.142030-390315-3 _ QJ//'))?>

(4) Hayat Bllah(son) - |
'CNIC No.14203 4862955 1@7%/”

(5) Riyat Ullah (son)

(6) Amir Sohail. (son) I : e
- CNIC No.14203-5502265-5 | : o
) Muhammad Tufail (son)

. CNIC No.14203- 7788117- 5
(8) Mst: Makhmad Zari™ i
. CNIC No.14203-2001759-2 i

J udge Karak
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- BEFORE THE HONORABLE KHYBER- PAKHTUNKHWA
___SERVICE 'I‘RIBUNA__L, PESHAWAR -

Service Appeal No. 8491/2020
NazirUllah Appellant

VERSUS

Provincial Police Officer/
Inspector General of Police

Khyber Pakhtunkhwa & others I Respondents
INDE
S.NO DESCRIPTION OF DOCUMENTS ‘ ANNEXURE PAGE NO.
1. | Para wise comments/reply - 1-3
2. | List of Bad Entries A 4
3. | ATTESTED COPY B 5
| FIRNo. 135 dated 08.03,2020 u/s 302 PPC Pollce _ .
SLIZNSTation: Latamber Karak R ) . R IR S s
4, | BETTER COPY - 6
FIR No. 135 dated 08.03.2020 u/s 302 PPC Police
Station Latamber Karak

Responde%ts |
Through Representative
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

o v

Service Appeal No. 8491/2020

SERVICE TRIBUNAL. PESHAWAR

........ Appellant

Nazir Ullah e
VErsus |
Provincial Police Officer/ |
Inspector General of Police, ;
Khyber Pakhtunkhwa & others ) ....... Respondents

PARAWISE COMMENTS BY RESPONDENTS.

Respectively Sheweth:-

Preliminary Objections:-

i
i
i,
iv.

V.

vi.

vit.

That the appellant has got no cause of action.
The appellant has got no locus standi..
That the appeal is bad for misjoinder and non-joinder of necessary parties.

That the appeal is bad in eyes of law and not maintainable.

That the appeilant has not approach'ed the honorable' Tribunal with clean
hands. _

That the appellant is estopped to file the instant appéal for his own act.

That the appeal is barred by law & limitation.

Facts:-

1.

“Correct to the extent that the appellant was employee of: Police as Constable

but during service his performance was not satisfactory.@ (Attached list of his
Bad entries, as annexure-A.)

Incorrect, the appellant was directly charged for the cofbmissions of offence
vide FIR No. 135 dated 08.03.2020 u/s 302 PPC, Policj:e station Latamber,

- district Karak. He being member of a discipiineb force committed

professional misconduct besides criminal act. Theréfore, departmental
proceedings initiated against him under the relevant rules. The reply of

“appellant to the charge sheet and show cause‘fnotice-_ were found

unsatisfactory and without plausible explanation. Copy of FIR is annexure B.
The departmental appeal of the appellant was processed accordingly by
respondent No. 2, which was devoid of merits and correctly rejected with
cogent reasons vide order dated 25.06.2020.

The appellant is estopped to file the instant appeal for his own-act and,
wrongly challenged the valid orders of respondents through unsoun_ci’

grounds.




e

. O
®
Grounds:- _
a. Incorrect, the appellant was proceeded with departmentally under the .

relevant rules by respondent No. 3. All codal formalities were fulfilled during- ’
the entire departmental proceedings and departmental appeal. Both the
orders are based on facts, merit and sbeaking'one.

b. Incorrect, the appellant was charged for a heinous offence on receipt of .«

' inquiry findings report and punishment was imposed commensurate to the - '
proved charges against the appellant.

C. Incorrect, the respondent No. 3 being a competent authority fulfilied all the
codal formalities during the course of departrr:lental proceedings. -

‘ Furthermore, reply to the charge sheet and show cauée ‘notice were found .
ﬁnsatisfactory and without any plausible explanation.

d. Incorrect, a regular inquiry was conducted agqinst' the appellant. The
respondent No. 3 was not agreed with the findings report of inquiry officer ~ :
and being a competent authority awarded. punishment to the apbe!lant in
accordance with the rules. ' ‘v

e. Incorrect, the appellant was directly charged in FIR for the offence of murder.

~Furthermore, the appellant has entered into a written compromise with the
legal heirs of deceased, which further corroborates the involvement of
~ appellant in the alleged criminal case. |

f. Criminal and departmental proceedings have their own jurisdiction and
distinct in nature. These proceedings can run side by side. Therefore, the
respondent No. 3 rightly exercised his lawful powers conferred upon him
under the relevant rules.

g. The appeliant was charged by complalnant for the commission of offence '
and his release on bail on the basis of compromise could not be valid
grounds for dropping departmental proceedings.

h. Incorrect, the respondent No. 3 has thoroughly gone through the available
record, which connect the appeliant with the commission of offence and the *

_charge framed against the appellant were established against him.
i. As explained in above Para# F.
J- Incorrect, the respondent being a competent authority, has rightly exercised

lawful power conferred upon him under the relevant rules.

k. Incorrect, the appellant has committed a heinous crime for which he was™ ™"

proceeded with departmentally and awarded punish}'ﬁent commensurate to
the established charge. _

l. As replied above, criminal and departmental proceedings are distinct in
nature and can run side by side.




m. Incorrect, all the departmental proceedmgs were conducted agalnst ther';“,
e @ : 'apoellant in accordance with the relevant rules.
- ® n. Incorrect, all codal formalities were fulfllled by respondent No. 3 dunng the
course of departmental inquiry.

0. Incorrect, a regular inquiry was conducted against the | appellant under the &
relevant rules and fulfilled the mandatory requirements accordingly.

p. Incorrect, the appellant being member of a disciplined force has committed a
heinous crime and professional mlsconduct as we!l,: therefore, he was
proceeded with departmentally by the respondent No. 3, under the relevant"
rules.

g. Incorrect, as explained in Paras of facts appellant’s performance was not up

to e the mark.

Prayer:-
In view of the above stated facts and reasons, it is pra'yed that the appeal
being meritless may graciously be dismissed with costs, please.

(‘\

4
e
Govt of Khyber Pakhtunkhwa, Khyber Pakhtubwa.

(Respondent No. 4)

(Respondent No. 1)

Regional
Kohat,
Spondent No. 2)
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POLICE DEPARTMENT - x S g D]STR]CTKARAK

.SERVICE APPEAL NO. 8491/2020
NAZIR ULLAH

LIST OF BAD ENTRIES

S.NO. DETAILS OF BAD ENTRY PUNISHMENT AWARDED
sent from Duty for 04 Days vide DD No, 03 dated 21.122009. | Punishmen

.-~-«-'v~'w.\

Period is treated as Leave

without ?ay.

2. Absent from Duty for 02 Hours vide DD No. 31, On 26-10-2018. | Issued Warning to be careful.
& 37| Involved & arrested in case FIR No. 135 dated 08.03. 2020 u/s Dismissed from Servme v1de
r 302 PPC PS Latamber Karak. :OB No. 177 dated
30.04.2020.
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o N THE COURT OF MOHIBUR REHMAN -
JUDICIAL MAGISTRATE KARAK
| Case No of2020 | -'
' ' - State VS. Na7eer Ullah o oo
Caae TIR\TO 135 dated 08 03 2020 w/s 302 P?C Pohce Statlon Latembar s
Or
27.07.2020, : . : ;
S Complete challan recelved from prosecut1on APP for'r- ,
) ’State present |
| The 1nstant case under sectlon 302 PPC is excluswely- |

fowvarded helew1th under the Aplovlllsmn- ef Sectlon .190 S‘ubvl'-
“ SBCUOI] 3 C1 P C to the COlllt of Hon ble Dlstmct and Sesswns:
“:J udge Ka1a< for fulthel applopnate 01de1 ple’tse |
| Muham of thIS COUlt is dnected-to -send the case ﬁle‘:

| Aﬂgsﬁb o forthwnh to the Coun of Hon'ble DlSTllct and Sessmns Judge

o - "trlable by the Court of Sess1ons hence the case ﬁle BEE
| K

Ex mimr pying ._'Kalak and al s0 make 1elevant entry in the reglste1 -
granch WKarak - o .

Coawve

o voms URREHMAN)
' Lo Jud101a1Maglstrate Ka1ak : j_'

L5 OO B

Vo




4 L k—// S roRM “Au
SR F ORM OF ORDER SHEFT
- Court of Sc.sslons.ludge, !\amk................-.
S Case Nob-gf ot 2080 P AR L
-'S_er,'ial No;'oforder or Date of Orderor . - 'Older or othcr Ploccedmgs with Slg,nalurc ofJudgc or M(lgis_it;ate and th'a.t'of% '
-~ Proceeding © - - Proceedings | ames or counsel where neccssary I S
| iﬁ?%h | Case f‘le n,celvcd ﬁom learned alea Magxstrate today To be i - V\
. Sl checkcd and put up for oldels beio:e the leamcd Sessxons Judge o
‘ - .Kaxak today '
LY ' .
. - . ‘§upe ntendent
.Qr‘..-....;....O.l ‘
‘ 29.7._2020 _ : _ _
Tnstant case 1ece1ved ﬁom the Comt of
- " Lé ‘ I‘esll cd Mafrlsu ate Kalak It be enteled in, 1elevant
o | ' Reglstel Accuscd & complamant be summoned f01 o
- . - Jehangir kllanEﬁ

- Sessmns Judge, Kalak

: gl 0 num 5..-\1543 n:‘sitigai E!:h:“?&iﬂ:

T ) : w’f-,?&n.f- .

: Or........02 ‘ .
. - 03.9.2020 . N A ‘ -

-t T R M ldj ]\/luhamm'ld D, P, P R)l the State 'md;_

: T i \ 7 " accuded facing. trial Nazeerullah on. bail with learned =
"{‘5 é% ,‘.,}, b counkel Mr. I\/Iahk Rchman Advocate piesent who - T
VA\JQ / © . - subnjitted w/nama "Notice issued to the complamant_

Ll [ : /, A © " returped w1th the report that he has died, hence notice be |
a . " issued to Mst. ‘Miraj Bibi (widow of deceased) for the: - |-
., o . mext date. In.compliance of provisions of section 265-C
1 ~ CrPL, necessary copies are plowded to the accused. To
| //L 'onc up 101 hdmmg of Lhcuoe on ;9 ‘}/p‘;,ia
L Qessmns Judge Kdlal

R E\e\FORM A Oider Sheet 5.C.doc .




10 9 2020

12 10 2020

E mmer el ‘9”
%ranch Karak -

\2/ 7‘9 |
07 11 2020

: a{ccused to which ‘he_‘plj_e'ad_ed not;guilty and claimedtnal 4

! }hehce ‘prix’/é'te Withesses inclﬁdiﬂg the wido,w of decea‘sed

| : summoned for 12. 10 2020 i :/)’ C
' . J he—?“*’i_,,,
ﬁehanglr Khan ..

. Reeder Note -

' today on' the call of KP Bar Counc1I Pesl

Mr Taj Muhammad D P.P for the State and'.'{;,. i

'accused facmg trml Na7eeru11ah on bail present. Mst .
.Miraj -Bibi (widow- of 'deceased) is abs'ent and ,h,otice'
issued to her retirned with report that she has been

informed- p'e:rsoneljlly. FOrrhaI charge framed agair_fls_ii;fth'"

“as well as formal W1tnesses alongw1th case property be

Sessmns Judge Karak

Pre31dmg Ofﬁcer Is’ on leave To come up as

before on 07. 11 2020 : N

.

| . "Reader.-

Ml‘., TaJ Muhammad DPP f01 the State and‘,'

accused facmg trlal Nazeerullah on ball plesent PWs ale\‘::‘."I".f“ﬁ;‘jf‘

: not m 'Lttendance 'md process agamst them has not been LT

~issued due to 1eade1 not on precedmg date. Sumlally,

) leamed membels ot the bar ale al

S0 observmg strike

hawar, hence

_ proceedmgs a1e adjourned Formal PWs mcludlng Mist.

A' eraj Bibi (W1dow of- deceased) 'md case property be

Asummoned for 26. I 2020

- Sessions Judge, Karak.




%xammer COPYF

Ol
2|

26.11.2020 - .

28.11.2020

Br anch Karak'

PO LA

. SCNo.52/7:0£2020

Mr Zafranullah A P P for the State and accused o |

facmg t11al Nazeerullah on ba1l wrth learned counsel Mr :

Mahk Rehman Advocate present Mst Miraj’ B1b1

(wrdow) Muhammad Rars and Aamlr Soharl (sons) of :

deceased Noor J amal also present and got recorded thelr

statement m respect of comprormse Wrth the. accused

facrng tual and produced an afﬁdawt on stamp paper |

(Ex PA) alongwrth attested ceples of compromlse

documents submrtted durmg BBA petrtlon of accused _

facmg trial whrch a1e EX PA/L. To come up for

consrder atlon on 28 11 2020

B lSesslons Judg,e Karak:%

". 'Mr. .Zafrlanurll‘all' A‘.AP.P-'for the Sta—te ‘and -'ac,cused o

facrng tual Nazeerullah on bail present The accused.'.

sought adJ ournment 0 plOdUCB hlS counsel Who 1s busy'
today in the electron' Zof- KB , Bar_ C'ouncrl hence»

p1ocecd1ngs are adjourned To come up on 04 12, 2020
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.IN THE COURT OF J EHANGIR KHAN

SES SIONS IUDGE KAR_AK

.S, C No 52/7 of2020

Sef

o Kat ak

A

ORDER
04.12.2020

.: ‘f..The State...\/s:-. -'Nazeerunah'f P

Ml Zaﬁanul]ah APP for the State and

.accused facmg trlal Nazeerullah on bail present

: 2 The aeeused named above 1s facmg tua] An

. .case FIL R No 135 dated 08 3 2020 under sectlon 302.' .

N PPC reglsteted at P, S Latambe1 DlStrlCt Karak

3 On 26112020 Mst era_] Blbl (W1dow)

| ;Muhammad Rals and Aamu Sohali (sons) of the'-“'.'

they stated that they and'the otne1 legal"helrs of the <

-

DL/// 9-/9996
ssi.ens J_udae Karak

'T

o _.deeeased'.Noor' Jrarnal appeared‘ before the ,Court. and

\ ﬁe‘s-rﬁb’ s

) _—

Exa,?“‘“e oby
‘gran

o pr'odu'eed “an afﬁda'vit ‘of eo'mﬁroniise 'aidhgwith
attested coples of compromlse documents whlch, ;
'were produced before the Court at the tlme of pre— o

' "'arrest ball petmon of the accused facmg trlal and to.

. th1s effcct theu _|omt statement lecorded whereu'ﬂ

":A;deceased ‘Noor Jamal have alread effeetea?

contpromise with"the ac':cused Iacmg trlal Nazeelullah

—

d the Comt at ball stage whenem H““has"

' ‘}.stated _that_ the same.eompromlse 1s, stlll intact and

' “during BBA petition of the accused facing tridl, they

s .well‘a‘,s the,'ot'hel_;illegal heirs of the'._deeeased :;haye

R 70

satlsﬁed them about“‘hls mnocence" They further :



jgot 1ecorded the1r compromlse statement They
- :furthel stated that they have got no Ob_] ection on the ‘_; -
. “'a'cquittal of" the,_accused' faclng tr1a1 'Nazee,ru—llahgln' o

the 1nstant case The afﬁdav1t was. placed on ﬁle as '_ -

H 'EX PA Wh11e “attested : copies - of ,c_ompromlse' - ki

,{documents submrtted dur1ng ball stage Were also F\S
placed on ﬁle as, Ex PA/l (con51st1ng upon 10 pages) - - :“|
4 In Vrew of above I am satlsﬁed that thes, }1
‘ ‘compronlise 'is' getiuine. Th'e _offence'Wi_th Which the..
: accused 5‘5:facing__ --.:tri-_:al' has ‘bleen,‘ charged s also |
.‘ - compoundable, 'resu.ltantlly;f' on ac::c:cptance of
. c-omprdmi'se:,'l the accusedr on. itr‘ial;l .N_az%eerul'lah, 1s :
Amﬂ:ﬁbﬂ o E ac_qu}i_tted‘ of 'the_ cna’rges'ph the-'.bas_i,s_ of_eémprbmisé.,j-i
e i s o on bl s bl bonds s
/( \)/ \?O o B .cancehed' and’ hIS 'Asnr'eti'es-'are. absolVed fo"f thelr
T 4'-:_-.-.;hab111t1es towards ball bonds The case property be
\ ,_ -:kept intact. ‘ull expn'yA Of‘PeUOd Of 11m1tat10n .
: ‘::'-pxescrlbed for appeal/rev1s10n and lthereafter be:'

| ;d-_isposed of in_ acc_'ordance wlth--law-.
5.0 Filet'b‘e.-”consigned to AReco‘rd‘Room.

: o Lo -Mﬂrounced.
e 04122020

Sess1ons J udge Karak

Seasms Jndqe Ka ak
vs Jool

‘Narm Gl s c%.'s
ﬁala ;

& F;.,.

e oy vty

Dats of D ees s : . C
Daao .J WY & waﬂﬂm..,c’ ( - 2{,_

0 Dlspaich of P«*w' 2

D . LA, et




o N THE COURT or IEHANGIR IxHAN SESSIONS JUDGE KARAK .
. Q}J e ; : CHARGE o A o

FIR No. 135 dated 08 3 2020 u/s 302 PPC P S Latamber Dlstrrct Kalak .

I Tehangrr Khan Sessmns J udge Karak do hereby charge you accused -

‘ NaZII‘U.HElh aged about 40/41 years son of Noor J amal re51dent of Salkot Tehsﬂ :
Takht- e-Nasrati Dlstrrct Karak :

i .A_.Accused..ﬁ .

‘ VThat you accused named above at 14 20 hours on 08 3 2020 at.un- paved
. -Way leadmg to the lands known as Bajalga1 s1tuated riear- v1llage Salkot
_' falling wnhln the cr1nnnal JUIISdICtIOIl of P.S Latamber Dlstrlct Karak have‘ ﬁ
“committed the - qatl e- amd of your fathe1 namely Noor Jarnal Khan' . '
: ,(complamant now deceased) through effectrve fire shots W1th your prstoll :
' and thereby have comnntted an offence purnshable u/s 302 PPC and W1th1n o

'the cogmzance of thls Court

And I hereby chrect that you be tr1ed by me on the afore sard charge

The charge has been read over and explamed in the language of the accused ie, Pashto

Dated: 1592020 -~ . ol R
L e
R S e T Jehangir Khangz——-.

D Sessions Judge, Karak.
Do you /1ear ‘and- iinderstand ther ch‘arge?: Bl
“Yes. - . '
Do you plead guzlty or clazm tr zal 2
I plead not guilty and clazm trial.
- Do you want to produce defence7 - :
 Yes (frequn ed) Cemﬁed u/s 364 Cr. PC

'ep>@?@:

—

,Accused. i

Nazir ullah

ﬂeeren T e
‘ A o Jehang‘xr A —— .

Examiner COP“"“G_ B i Sessions Judge Karak
Branch Kar 13“‘ ) . . L

\\'V\




. \\ '[ . . : - . ’ - ’ : N N t. -~ ‘ ' r } - ‘.‘3,"2":"?;;;?&:&["

‘ Jomt statement of (1) eraJ B1b1 (w1dow) aged about 70/71 years L
‘(2) Muhammad Rais aged about 49/50 years (son) and (3) Aamir

. Sohail aged about 25/26 years. (son) of - deceased Noor Jamal.f-

, "-Are51dents of Salkot Tehsﬂ Takht e-Nasrat1 Dlstnct Karak S

o Stated that the accused facmg trlal Na21rullah has been o
charged vide case FIR No 135 dated 08.3. 2020 reg1stered under '
1 'sectxons 302 PPC atPS Latamber Dlstrlct Karak on the report of L
| Noor J arnal the deceased then 1njured We and the other legal hen‘s f o
- of the deceased Noor J amal have already effected compromlse w1th' -
“the accused facmg trlal Naznullah out81de the Court at. ball stage}.._".-
_wherem he has satisfied- us about his 1nnocence The same
- c0mp1ormse 1s stlll 1ntact In this 1espect durlng BBA petltlon of . ‘
'the accused facmg tr1al we and the othe1 legal hen‘s of the deceased ,' '_ A ‘
- have got rCcorded OUI CO]’l’lpl()llllSG statement To thlS effect we-'::'- " ‘
: produce an. afﬁdawt on stunp paper which s PA and also produced
.attested coples of compronnse documents submltted durlng BBA‘T';T’_:
: pet1t1on of accused facmg trlal 1ncludmg statement of all the 1egal -
g heirs of deceased Wthh are Ex PA/ 1 (consxstlng upon 10 pages) 5
‘ The compromlse 13 still 1ntact and we: have got no objecuon on the' -

rullah, -

acqulttal of the accused facmg tr1al Na

RO and AC

- 26, 11.2020
S Mst. Miraj Bibi (w1dow .
\N\arrestEer - CNIC No 14203 1999980 2
- Barhcy f ‘-"z::‘e' hMuhammad Rais Khan (% Z
Bronols et - CNIC No, 14203- 4827420 7

\w\W

Aam1r Sohatl ﬁ_,;// IR
.'CNIC No 14203 5502265 5 ‘ ) Lo

a ehalnglr Kh’an— -——~~~~_ﬁ?

Sess1ons Judge Karak Tl !
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SZUSITRY APPELLANT HAS BEEN REJECTED.

o _‘:-'-T.Servme Appeal Nv |5 ‘90 / 2018

.p

KHYBER PAKHTUNKHWA _

- Sana Ullah S/o Muhammad Yaqoob R/o Baram Khel Shnwa g

' Guch Khel Tehsd Takht-e Nasratl D1str1ct Karak O PO Appel dnt

Versus

L ’ -:'PrO\Immal Pohce Ofﬁcer/ Inspector Genere}l of Police
o Khyber Pakhtunkhwa Peshawar _ | -
2. .Cornmandant FRP Khyber Pakhtunkhwa Peshawar :
3. Supermte*dent of Police, FRP Kohat Range that o
4, Government of Khyber Pakhtunkhwa through
.Chlef Secretary, Peshawar V ) R )
' i P - ‘..‘,.;...f.....;,..'...Respondents

N . . LT I ';_

, APPEAL UNDER SECTION 4 OF SERVICE TRIBUNAL ACT 1974
AGAINST THE ORDER DATED 11/09/20 18- PASSED BY.

' RESPONDENT NO. 3 BY WHICH MAJOR PENA TY OF

‘ “DISMISSAL FROM SERVICE” AND HIS ABSENCE PERI D OF 07

DAYS IS I‘REATED AS ABSENCE FROI‘VI DUTY WITI-IO[UT PAY

HAS BEEN AWARDED TO THE APPELLANT' AN D AGAINST THE .

ORDER 20/11/2018 PASSED BY RESPONDENT Nﬁ 2 'WHEREIN_

\.\s\n;KHE REPRESENTA’I‘ION/ DEPARTMENI‘AL 'APPEAL - I‘ILED BY

N =

’ © .
L S
t i -4%"

1 pue
E .
a

asZ
%

¥

By accep'mg ‘this service appeal the pumshment awarded to the

appel]antl through 1mpugned orders dated 11 /09/?(018 and

o it 1llecal'-

el

3 poprwigus-o

20/11/2018 may gramously be set asxcle bv declarm

S Q
‘({.\ é. void, unldwful W1thout authomty based on mala fxde V(Zl»ld abmmo
e 0’
: ‘ lant 1s e 11 tled for.
/llrﬁt ' and thus “not sustamable and the appe ant is nti mrgrqn o
' remstatement W1th all back beneﬁts of pay and serV1ce

g_ m,i;,{wur R




_____________________________.__-—--—————

C

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL' PESHAWAR

0 AK ms,,,; N
v.

Serv1ce Appeal NG. 1500/2@18

Date of Instltutlon
Date of Decusnon

Gud| Khel Tehsﬂ Takhtl e-Nasratl Dlstnct! Karak ¥

SN * S (Appellant)
 VERSUS |
P_rov'i-ncial Po_licg_e ,_.Offiéer/Inspectbr -Gieneziral of F'ollce Khyber

Pakll’t.unkhiwa', Peshawar and three others.

e . '(Res:po;r}cents)
Shahleayuanhaﬂak R
Advocate S el For -ap'pe:llant.
Kabir Ullah K attak - | ,’ l L
Addltaonal Advocate General '. a For respci)'de'rlts.

Salah Ud Dln o Member (J)

, Rozma Rehman T Member;(J)
JUDQMENT - l"

ROZINA REHMAN MEMBER (Jl The aPpellant has invoked the

Jurrsdlctlon of thls Trlbunal through above tltled appeal-wlth.the prayér

as| copled below :

~“By acceptmg this servrce ap!peal the oumshment'

‘awarded to. the appellant through |mpug‘ned orders -
:'dated 11.09. 2018 and 20.11.2018. may gracuously be o

.eet aside by declaring it lilegal void,’ unlawful
,_'W|thout authority,” based on malaflde vord ab initio
'};and thus not sustamable a|nd the appel||ant |s-

"entltled for remstatement with all back beneflts of :

: .pay and serwce ATTESTED |




2 - l;?:nef facts of the case are that aplpellant was servmlg as
| Constable in FRP Platoon No.122 deployed at Dlslrlcl Kohat itwas

| R - o oh 29. 07 2018 when one Mornln was larrested v1de case FlR No.446 |

l"" B
for havmg 4 Kg of Charas who allegedly nam'ed; apaellant as -an

accused therefore the appellant was a so arresteddn t_h'e s'an’"le d.ay'. ,

'by the local poltce He was served wnth a charge sheet alongwith -

l

'statement of allegattons Wthh was properly replled but the "s'ame

' ' A A
. was not taken into cons1deratlon and appellant was dismissed from

seerce on 11 09 2018. He ﬁled departmental appeal wh‘lich was -

dtsmlssed hence the present service appeal

i

3. We have heard Shah:d bayum Kwattak Advocate learned
oounsel for appe!lant ‘and Kablr Ullah Khattak, learned Addltlonal
Advocate General for respondent alnd have gone throug"h gth’e-

récord and the proceedmgs of the case ll"l mlnute partlc ulars.

' dlf | Shahld Qayurn Khattak Advocate learned couns=l"appearlng on. .
".‘behalf of appellant inter-alia, submttted that the |mpuqned orders are
| lllegal unlawful wrthout authonty hence the same are liable to becset

as de betng based on surmlses and copjeclures, lt wa:s.subntitted that

the reply to the charge sheet submstted by the ap ellar|1t was not taken

h into consuderatlon and that proper procedure was not adopted It was
' |
i .
contended that no show cause notrce was lssued to the appellant and R
that no proper regular mqunry was conducted in order to scrutlnlze the

| _conduct of the appellant Wlth reference to the Ctargtrs The learned

B counsel further contended that the appellant was’ falsely lmplncated in

-_r-ase FIR No 446 merely on the statement of an accused pers[:n and

~that the appellant was netther apprehended. on= sp'ot nor any
. | | o
rncrlmsnatlng_ article’ was recovered from | ms :mmedlate possession.




rtunity-of pr"arsonal hearing

' 'Lastty, it was subrnltted that no proper oppo

was prowded to the appellant and he was condemned unheard that

the appellant was on duty at the relevant trme of alleged occurrence
- and was arrested on the same day and ’rhel momento he was. released
) from Jarl he resumed hlS duty, therefore th%e absence perlod of seven

' days was beyond his. control as he was confned in Judrcral lockup but" ‘
, ‘ 1 l o
‘thrs aspect of the case was rgnored by the respondent B

5. . Conversely, Iearned AAG contended that appellant had'

develobed llnks wrth drug paddler namely Momrn who was arrested by

| the |ocal polrce wrth 4 Kg of Charas who jrsclo*sed before the Police
] :
K
party to have been brought the recovered Charas for the: present’

appellant therefore appellant was arr!ested and proper case vrde FIR

No 446 was regrstered He submltted thAt he was properly |ssued;
| 'tharge sheet wrth statement of allegatrons and Inqurry Ofﬁcer was:
‘j.homrnated to conduc:t mqurry agamst hrm and that after fulr” llment of

y all codal formalrtres, he was drsrnlssed from servrce b,/ the competent'
gl | - 4

authonty

o 6. | From the record it is ewdent that appe Iant Sana Ullah was

l
charge sheeted for havrng commltted the followrng acts/omrssron

' “As reported wde FRP Lmes Kohat DD No. 03 dated -

29 07. 2018 you have been charged/arrested -vide case”

‘ FIR No 446 dated 29.07.2018 U/S 9-C CNSA P, S Cantt

l

. .;'Ir Dlstrlct Kohat for dealmg wrth Narcotrcs as 13 evrdent |
from contents of sald FIR because agcused Momm after |
‘\ rrE . c
‘ 1 CD recovery of 4Kg Chars drsclosed before thc SHO that he

was takmg the recovered Chars tc you (Sana Ullah)-.




Secondly, you remamed abserit vrde DD No. 36- dated

27 07 2016 till date Thus you have commmed a OYOSS |

-_: “Mtsconduct” as’ deﬁned n Rule 2 of Pollce Rules

1975” -

He submitted reply to the charge Sheet and one Noer Ullah Khan DSP

i'FRP Kohat was appornted as Inqurry Olfcer The mqurry report is -

avallable on F e Wthh shows that no wrtness was examrned in

presence of the present appellant. No coc;ent and reLIlable evrdence

was adduced in. the course of mqurry agamst appellant Call Detail .-

|[.

| " Record (CDR) of appellant was collected bl..t he was nE

|

W|th the CDR stnctly in accordance W|th law and proc

) not denled that the appellant was not arrcsted on spc'at and nothlng B

mcrrmrnatrng was ever recovered from hrs possess:on The ma:n'

}accused Momm allegedly arrested on- spot for havrng 4 packets of

l

er confronted o

4
dure It is also -

y \Charas (04 Kg). dld not record hrs confessron rather he charged the o

1 l

’present appellant allegedly in. hrs statv‘emei‘lt U/El 161 Cr PC whrch is ,A

‘-/ .

’madmlssrble m evrderue Both accused Momm and the present

| appellant Sana Ullah were trled in a competent court of Law and vide

-'order of . the Iearned Judge Specral Court Kohat dated 01.04. 2021

?both Momm Khan and Sana Ullah were acqurtted from the charges-

>

l .
29 07. 2018 when FIR No. 446 was reglstered His- absence is ]UStlflE‘d

as he was- arrested and sent to jud:cral lockup and scllon after getting

leveled agarnst them The present appellant was arrested on ,'

-' : release on bail, he ]omed h|s duty HIS links with accutielzd Momrn were )

ATTE
‘ l:S'm“'not properly estabhshed It has been held lay the sup%rlor fora that all, .




5

| may be. sard to be dlshonorable Involvement of the appellant in the

. triminal. case Was also a ground on whrch he had been drsmlssed from

$

servrce and the sald ground had subseqr.{ently dlsaplpleared through

‘hrs acqurttal maklng hrm re- emerge as a fit.and proper person
' 1

entrtled to continue his service. H|s llnks wrth |aw breakmg persons
-1

' 'were not brought on record and the rnqurry report is srlent in this

| regard - :

7.. It is establlshed from the. record that charges of hls involvement
in the crrmlnal case ultlmately culmrnated in honorable acqurttal of the

appellant by the competent cobrt of Law In thls respect we have

i |
*sought gmdance from 1988 PLC (CS) 179l ZOOJ SCMR 215. and PLD

‘ l
2010 Supreme Court 695 and ]udgments rendered by 'this Trlbunal in

_ Service. Appeal No. 1380/2014 tltled Tlam Nawaz’ Vs. Police
B Department Service Appeal No 616/2017 titled Mumtaz Ali Vs. Police

\ !
Department Servrce Appeal No 863/2018 tltleleateh ur-Rehman Vs.

: Pohce Department Scrvrce Appeal No 1065/2019 titled” Naveed Gul

' l
E Vs Pohce Department and Servrce “Appeal No. 12098/2020 titled Ali

Imran Vs Police Department

‘ e
8. . IFor_ _what _has been gone_above, “the_appeal _at” hand“ns’
al_at hand’ |

'accepted'Cd’nsequeﬁtly, the impugned order oa;nmposrtnon_of_pega_lgty

-

‘ 'Wlth drscrphnary proceedmgs wherefrom it. resulted are set aTde and

the appellant is remstated lnto servrce from th d of dismi

sal’ from

L-

1

[se ce “with_all_ b beneﬁts The concerned respo fent,on. recerpt'

[:f copy of thls Judgment,_shall lssue the ~"order of~ appellantsv

-.b.—.-d-s_-—-

- Emstatement wuth all.back. beneﬂts havmg accrued r|:>r accruable_ﬁ___frgm

R = |




.

|

the date of h|s d_u_anrs's‘al:frém servrce Partres are-lert to-bear-their |

- : -

__._--——-—_._- e

own_costs.-File-be- consngned to the recond‘room

ANNOUNCED ~ : . ~ .
17.05.2022 : '

m »
¢ nf! roevonts Uinli ol \ I\Sh ,.N"‘ o, ga
—\-L EE -;

!
I\mm. \,f ity

Sz > ,(. ~go/,f A

|le_ —’(Q
'\IH( V- —

]
. i
. ‘.}'; u, Lo Iy

it <




"

.y Y CJ@CZ .
it et N Cicror = 20205 CMR 1708

2020 PLLC(CS)S2) . ot Mo
2620 $ C MR 1708 - - R e

[Suprese Court-of Pakivtany] ' . . Mﬁ““‘““ﬂ

Preseirt: Gulzar Alitwell, €.3:, Tjaz bl Alsan and Quil Muilisiiasd: Axsin’
Alimed, JJ - ' ‘

Dr. SOHAIL HASSAN KHAN mnd-others—Pétitioners
Versus '

" DIRECTOR GENERAL (RESEARCH), LIVESTOCR -AND DAIRY
DEVELOPMENT DEPARIMENT, PUNIAB; LAMORE ind ‘others—
Respondents ] ) :

Civil Petitiviis Nos. 4183, 4209 a0d. 4504 of 2019, decided on 20th Angust, 2020.
(Agaist the judgment dated 28.10.201) of the Punjabh Service Tribunal passed in
Appeal No. 2872/2014) ' i :

(a) Constitition of Pikistime— . - : \d

wmAurt, 13(a)-<Civil service-Cototifent d¥pdrtiirintdl proveedings and -criminal
proceedings-—Reqiittal i tmirdl froveedings--Double jeapurdy; principle of---
Application-~Civil - strvant: codid - not escape. depaitmeitil | pocecdings. -or
consequences. théreof un: dcosmt-ofdiis -acquittalykobieration o @Ol (Harge
arising; dut- of - Qe -Samer impuged ‘Ginsaction; fivse o weie chtifely differest
jurigdictivhs with different standaids of proof 45 well as piveddiures=-<Clirhinal

“  presecution. réquircd siekct prost: tirough a uarrowly jacketed proseéhire and, thus,
Statesfaibare on. the Ciriinal-pla o did aot provide shieldiot double jeopardy to a
delingaent officer. ‘ . e . ’

(). Punjab. Exyployees Kfficiency; Discipliie and Actountabiliey Avt (XA of
2006)se | » . T ‘ .

8. B=0Qfficials of Poultty Rescarch histitute (‘the petitionais')—-Procuzsment of
birds thirough dn 2idpackips grasted By foréign -doibe erpaizdtion—-Allegation of
opetating Tile departnietal soodunts. for frivdalent tatisaciohy; Frovariig goods
of questionable. gnality to make” ilficit profit; and reveivily: commiission in
procutetent--Petitighefs Who Wweit officials of Poultry Rigsedrch Tastinite were
found goilty byfhie taguiry officer and awarded punistiménts fcluding cempulsory
retireiient and removal’ feri -service--«Said “penalties were maintained by the
Service Tribundl—HEld, that tiraltiple transastions. Mvolvilig- fite gradt patkage
through privatly eld Bunk wctvunts inescapably ‘establishied” petitioners’
culpability; as official chariels weve avdilable t He form of departintittal acounts
W effoct payimeats 16 @ yendors---Shmtilarly without apjrovdl or ‘authority
purchase From Gutlets ‘thirgygh private affangoments ceuld fiot be viewsd as, ah
imovest owissios; dab tob,,by - diftcers With Sohsiderabic standing/experiente—-
Petiticuery’ stress on the Prisiviple of proportiohately in {he. dward: of Punishinent
was, entirely besifie. the vl Putibin for iuve 16-dppeal was distiissed aind leave
whs-déclined. ’ . - T

(o) Civil sopvices

nitps:ih aww;sakistanizwsileRomkopindPHmMC aseliw Poea NGty = 285856

B ) 1

" Deppmente! ¢ Cotmrinad. /ﬁmwzufo- o

16

>

—
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Coriseuences-~Public athouity was:amot

cast upeh & State Famctictiary to upirold the high

ratters—-Fitancia} corrugtion er misappropiistion of public Monty & weongs of

st repugniatt depravity---Once a piblic servant wus found to heve the capaCity to

betray the public trust; it weuld be mest uavwise ds twell as inexpedisnt to tetain tim
" on the job. : , L B -

Nits. Shircon I, Advooate Supterac Coutt for Pétitioners{in C.Ps. Nos.4185
aid 4209/2019) e e onem i G '
' Abdil Rakito Bhatti, Advocats Suprome Court for Pétifioners (n €2 No.
4504/2679) e e ioners @ G X
Nemio for Respondents. - R S
Tate of hicaring: J0tl August, 2020,
ORDER ' o
‘QAZI M

0

by consecutive failures, the petitioners are resigned n the last ditch to save their
jobs; thiey wete at the helin n virious capacities in the Poultry Redearch Institute at
Rawalpindi. The episode started in the wake of massive ‘arthtuake - that
devastated/jolied. Azad Famu :ird Kashwit with adjoimitig. patts of Khyber
Pekhumikliws i the year 2005, With an unprecodentsd intensily, the  seismic
yibratiogs: followed. by aftershocie sestilted tito’ evlos
Restwe and rehabitivtivn-efforts with the assistatice of
siiter the disaster. The Pood and: Agribultural Orga jopit
the . United Nations . Urpanization, joiped the efforts by deiach
assistated through . fhe good éffices of the Asian Dévelopitierit- B k. to -provide
poultry packageé fof, “ihmediate siipport to-poot and vulirible hobschelds in

ieign: donors started sooh

Shamas-alHastatt, Dy, Sobiall Hassan Klian and Mubatainad Javed Nayysr were

were tequired to provuss 100,000 birds, standard/specification Whereof, Wit
of trarigptiTation, weee seiied by s dodor Sircugh Tettor dated of
It appears that ST2DE bivds weié putchased froni desighate
wihile: for thie provision of the refiaitider, the petitichiers ventared o thci own; it is
i Hhis Backdrop thif @ private supplier, namely, Abdul ‘Saboer lodged cofmplaidt
with. fie Director General Livestock Laheie alleging “suricptitious usilatesal
. mudifications in the supply contiact fegatding 25000 birds; ke blamed them for
~ redaction in-the settied price as well as withiholding of thoethe tix besides chiarging
Gommission ofi cach bird, The complaint was probud inte and the depattment vide
otder dated 5.8 201 decided toprovesd against them on-the following ckiarges:

i They cogaged i private business of supplying poulity birds 1 Gareh quialks it
' areas T their official capacities, dbusing tisir pesitior. - :

B

hitps:/vww.fakistani2wsits comiogin/PrntCaselawPrasehames= 1. 05856

bty Biiblic " trust] breuch' ol
t degnee of seutifude i finatictal

EAD AMIN AHMED, R R ‘io"n‘g‘ dawn stmgg"ib,“matfreﬂ

Tess of Hife andl property.
atich; & spsciafized apercy of
"gubstaiitial
inacvessible aréas’ devastated by the 20035 -earthquake”. | The Poultry Resgarch
Tnstitate Kawalpindi wes tasked to Teach ot the victims with' aid package. Br. -

posted as Divector, Assistitit Direutor atd Office Supetintendbit, Tespectively; they ‘

veriet oiitlets

216
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" Dr. Mubaimsad Shdbbit Shah:d Dizestor (HQR) llrectarm General (Ext) L&BD"
‘Punjab conducted. d& movo inguiry. With nothing. additionil, the second inguiry

ﬁpﬁa-é‘ CRR 1708

i They opene'd sad operated fake depaﬁiﬁmsa'l accetmt/“” for thresé- fraudulent

transactionss. |

i They tmade gn esmmated pmf' i of Rs.4.306 mmf,ion by pﬁbeurmg pau]fzry birds
. of ‘questionable quality fom private paultry farms at rock-bottom rates and

smplym'g ﬂm same to varmus agencies mcludmg FAIG at hefly rates,.

"iv. They reccrv'ed a suin of R§.0.295 Million 4 cofdmission: fmm a i‘armer Mr
A;bdul Saboor resv:leut of Mohallali Shah J ama{ Galkhar Mandi.

Mr Feibien Aziz Khawa;a, grade 20 -Gffiver of PAS, was appomteﬂ as imquiry -

afficer. After o regular inguirty followed by pérsorial Hearing; the Chisf Migister
vide order dated vide order dated 14.06. 20112 cempulserily retived Dr. Stdamas-ul-
Hassin with a direction to, rédover Rs.4.601 milliva along with R 4,30% million

- apd: RBs.§.295 ‘milfion, reoewcd by ki thmugh the itnpuphed transactions. Di.

Sohail Hassan Rlia-petitiofer was:atwarded mgjor petinlty of removal from serviee;
Maukdmimad: Javed Nayyar petitionet was dlso- disipissed f¥om the service; they
petitioned Befors the “Chisi Minister for a feview; an elubotite excitise dlready
undertiken and a cousidered decision nctwmhstaﬁdmg, tlfxe Chief Mmster,
mmanheiess, passe‘d the fcrlluwmg orders’ ..

SAfter due examdiiation af the Pacts @f ﬁae ‘case, contents of the review petition
and avertnents made By the Teview petittaners before the Hearing Officer, it
is cbserved tat the accised officers Have very vebenieitly coritended that
ncither fhey were given a fair opportunity of Hearing nor fair trial was.given
to themsstves. They alsu cotitended that the -Tesponsibility wis ot

appurtioned atcording to their job descripfion/otiicidl le. Therefore, the

arder of penafty dated 14.06.2612 is set asidé and a de nove proceeding is
erdered. against the accused officers: mamiely B, ‘Shtinas-ol-Fissan, Bx-

. Disector, PRI, Rawalpindi, Df. $6hail Hassan Khan, Ex-Assistait Director;

PRI and Mr. Javed Nayyat, Offive Supermtenﬁent PRI, Rawalpindi. The

A.D. may it up a paitel of suitable officers for- aplﬁ yimterent 0f an Inquiry

Offiger to-conduct &e neve- pmaedmgs in e gase.”

officer came wp witl amazing capchisions, best describied ab self destructive; be
benigaly reconsmendsd forfeiture imcremients, lbéit after holding: them guﬂfy of
miscondtict wider the Pemials Employées Efficiency Drssl.plme and Acconntability

Act, 2006, & b\m passible package under the circimstaices. The Gompétent -

: auﬂmnty/ﬂecretary L&DD Depaciment Lahore remifted the matter for

hitps:iwew.p

reconsiderativa. of pwpoaeé {ienalty whereupen fhie inqiiry officer came upwith a

slighily higher wege; this tite; he recomimerided ot uisoty refitéiment for Dr.
Strins-al-Hassan -pefitioter white saggested forfeitare of five incresieits for Br.
Sohail Hassan Khian with adilitiondl reduition to luwer'pust £t Muhatiinzad Faved
Nayyar, petitioner. Thie Seeretary, l%mwevar) reftored pétatiics” sugpasted by thefirst

iriquiry officer. éxcept for conversion of disinissal of Mrdhginmad Javed Nayyar, .
' petitioner, ivfo-remrovial ﬂam SELVicE. App&al bcfore thie’ Chxef Sesvetmry favled on

L]

corml miCaselaw?casetlaa=20205056 . . RN

36



http://www.paWslanlawsI

1221121, 8:47 AM o ‘ ] . seoScwRE

| .. 13.08.2014 followed by Fiture before thic Pizjabiervice Tribunal on 28:07.2015.
' o The petitionsrs approached this Coit and the matter Was once again remanded on

435019 to fhe  Service Tribunal for decision afresh. The Servive Tribunal
suaintained its findings vide. judgiment dated 28.10.2919, vires whereof are being
jointly assailed By the learhed counsel; it is- contended; in unison, that after
petitioners' exoneration from the proteedings of Anti Carraption Depaitment, their
position stood vindicated and thete' was no_otcasion for the authoritics to
departmentally proveed ageinst ilhiem; that the peraities inflicted upon the-

 petitioners &re dispropertiomately Harsh as in. thé absence-of pesitive proof,
Forfeiture, of fnerements’ &s Tecominended by the second inquiry officer was a more

* consciondble trestment in circwmstance; that in any cade, erhancentefit'of penalty . -
tequired teasons in sipport thiereof, according to tire leatned éounsel, hopeléssly
lecking iy flre impughed erdet; that miere opening of acooizits withouf any proof-of
wrongfl gaiti would hot watratt tb seal a long career athiciwise unblemished,
cotcluded the Marned counsel after relying on a number of cuses strugtured in
different factual backprounds. R : N R

2. Heard. Revord perused.

.3, K i by how woll seitled fitat a civil sérvant canmotescape departmental
proceedings or cofsequsnces therdof on account of his' acquittal/exeneration on a
oriminal charge arising out of the same jmpugned trangaction; (hese tworare entirely ~

- different. jurisdictions. with different Standards of prodf as well as procedures;

eritind] prosesution reytitss stiict preof threugh a natrowly jacksted 'procedure -
and, tles, State's failurs on criminal plive does mot provide: shicld of: double
jeopatdy to. a delinguent otficer. We would otherwise. fiof commineht upon the .
owteome of provesdings befors the Anti Corruption Depattment as tie matter-is wot
before us ok e peliticners Bave pitked up the coufage to place détails thereof -

. before the authoritiet. Multiple tansactions with grant packege through privately

held bank mccounts hvcapably established petitiomets' culpability as official

" ghaimels wéte available in'the form of departricatil actousts to effect payntents to

the vendors. Similatly without approval or authority purchase from oultlets through .
+_ ptivate wrrangements canmwot be ‘viewed as an innocefit vthissien, that too, by
afficers with considérable starding/experience. Petitioners' emphiatic stress on the )
principle of propertivnately i§ entirely beside the mark: ‘Pable aithority is a-most -
. Secred trust and -6 very high onus is cast upon a State Fusctiopary to wphold the
" highiest degrée -of rectiide i findmcial matters) finiatividl cotruption or
tisappropriation of public meriey are wiongs of moest repuphtt. depravity; omce a
-public servast fs found-to hiave thie cagacity to betray tie pi slie tmst, it woild be
miost wwiss as well as trexpéifient to retain him on e job Tritegrity of ati -
-+ individust cannot be quantitied and, thus, in the cifcunistaness of the peeseiit case,
the principle’ of propostionslity has no application. Siniilarly “afguient that
enfiancement of pematty-in the de nove inquiry required additiodal material and
show cause does not Bold mich water. The entire material was-collected by thie first
inqeiry officer amd -was weéll within the notice of the pelitioners; they were
confronted with the available material during personal Hearings and it was after
cotiplinnce. with dll e procediral formatities that fhey were recomimended
pendlties, they souglit review, whereof, apparertly for to valid reasons. As pointed -

-

- hitps:ffwww.pakistaniawsite.ciml ngmkeﬁmc'aseLaw?caser«ra'dm%znzo‘sssa o ' s B 416
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BEF ORE THE SFRVI(‘E TRIBUNAL o
KHYBER PAKHTU NKHWA PESHAWAR

bervme Appeal No. ['l 8/ /2019 ‘ - F‘;‘;w?)m?% &‘%‘3\“&1“

........................

& | E RN A L 'Ve:réus
1. Provchd Police Ofﬁcer/ Inspector Gene "al of Poh
_ 'Khyber Eakhtunkhwa Peshawar o i N
-7 2. A. 'Deputy Inspector GeneIaI of Police Kohcxt Regxon hok\
/4’3. ) .Sup(=r1r1tendc=nt of Police, Investigation ng Karal
-4, Government of Khyber Paklitunkhwa through

Chlﬁi Secretary, Peshawar
. Respondents

................................................................

APPEAL UNDER. S}LCTiON 4 OF SERVICE TRIJSUNAI AC” 1974 -
AGAINST THE _ORDER DATED 18/01/2019 «PASSED -BY-
RE\;PONDENT NO. 2 BY WHICH THE DEPAK’ TMENTAL APPEAL
OF PETITIONER  WAS ALCEPTED BUT THE INTERVENING
PERIOD WAS TREATED AS UNAUTHORNPD LEAVE WITHOUT |
- PAY AND AGAINST THE "ORDER DATED 21/03/2019 OF
RESPONDENT NO. 1 BY. WHICH THE PETITION QF APPELLANT
HAS BEEN REJECTED BEING T‘[ME FZARRI‘D FOR 14 DAYS

PRAYER o ‘ S |
‘ . On accepting this service appéal, the tmy migr1¢cl order dated,

18/01:/2019 passed by respondert.No. 2 1o the extend of

‘punishment of 'intervening period  beiag ‘treated as

F“edt@-day :
@_..&'&’/1/ ,

Rtgjstrar unauthorized leave w1tho\1t pay may plezse be set aside

“C}‘ alonc\mth order dated 2: /03/”019 pdSSLd by 1c5pondent'

No. 1, by declaring it  illegal, void, ~mlaw1ul without

authority,'based on mala fide, void db! ailatel and thus not

su,stamabk to the extcnd of punishment : md thie dL’)p(,h..UlT is

'entltled for all back: bcnehts of pay and service.

Respectfully Sheweth;

1. Th it.ax apellant was servmg, in the pohce department as constable

and thS rendered satxsfactory service in ‘the’ D(.partment and

7TF%TUD

erformed hxb d\mes mth full zeal artd enthusmsm

g
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" BEFORE THE KHYBER PAKHTUNKHWA S»ERVICES TRI BUNAL,
. - " PESHAWAR ‘

'SenaaeAppéa|N0.481/2o;9‘

Date of Instltutlon -10!0‘4.2019 |

" Date of Decnsmn Y 21._10.2021 |

 Fazal Munir Constable No. 812 of KBI Staff Karak.

 (Appellant)

VERSUS
- Provincial Police OAfﬁcer/Irlspector' t;eneral of - Palice Khyber
Pakhtunlhwa Peshawar and three others. o ‘
, - (Respondents) ~

MR SHAHID QA\UM KHAT TAK, IR .
_Advocate _ R : ol . For appellant.
| ’MR..lleHAMMAD.AQEEL'BUTT,‘> o | |
- Additional Advocate General . - -

. -y

For respondents.

MR. AHMAD‘&MJANTAREEN .- CHAIRMAN
- MR. SALAH- UD DIN . --- .~ 'MEMBER-{JUDICIAL) . ..

_jQDGMENT:

SALAH-UD?DNV,MEMBERGu

Pl’L—ClSE facts as gleanmg from the record are that the L
'appellant was servmg as constable who was prOteeded

"'/ agalnst depa;tmentally on the allegations that he was. charged R

S in case FIR No. 232 dated 07.02.2016 under. sectlcm 302/34

PPP Police Station _Yaqoob Khan ~Shaheed D_-strch,Karak and A

that he also absentedb himself from lawful duty. The inquiry

against the appellant culmlnated in hls dlsmlssal frorm. cervqce"
© vide' order :latecl 27, 09 ’016 passed by the tthetent'.:
,.Autho:'ity;. The appéellant challenged the same throug_h fll-lng'df _

depart_m_enta_l vappeal,.whlc‘h was dacided vide order dated

PR 1«{ EE

BELETRRARIS E R

&_..35 Tear e htill.e...w‘
_ﬁ,‘.:.sl.wn'ue:::r




18. 01 2019 whereby the apchant was: remstated in eeawce '
howeve, the mtervemng period wo 'treated 3s unauthorized
fg\eave th'ncut pay. The ‘appellant berng aggneved ot the .
afou_eme-nt|on.ed. order .to - the extent of treatang of the
-rintervening period as :-unauthbri?ed ieave ~wrthout payy'

challenged the same throu_]h filing of rev:ew ho'wéver- the

same was ﬁted on the ground that it was time barred by 14

days. The aopellant has now approached this Frlbuna1 through‘f

fmng of: the instant - serwce appeal for, redressai of his

_fgnevance

2. Not|ces were lSSUEd to the rt-spondents whio submitted

theur reply/comments whereln they refuted: the contentlon of:

the appel!_ant,

3. Learned counsel for the appellant has argued that the
appellant did not remain absent from duty and whoie of the
: - -proceedlngs were conducted at hIS back, without afforchng him

: ) ‘E . ‘-; any opportumty of personal heanng or selfrdefense that'-the' _
'appellant was taisely charged in the criminal case and was
ultrrnately acquitted by the learned tr ial c.oul.tbn( 7.06.20 18;
that in view .of _acquittal of :t'he 'a.pp'ellant,ri mé; appell}su-wt 'i:s_ :
entitled o all baCk benefits, -theref'dr'e‘ the irn‘pugned order to
the extent of treating the mtervenmg perlod as unauthorazed:

Ateave W|thout pay is wrong and illegal;, hence lrable to be set- -
“aside to that extent. ‘

4. 'On the other hand learned Addltlonal Advocate General
'for the respondents has algued thczt after mvolvement in the

: cnrnlnal case the appellani had wulquy ebsented hzrnsclt from .

duty, therefore d|sc1pl|nary ‘action was rnghtly taken. agamst
him; that the appellant dld not perform any .duty d erg the
' "'rlntervr_nmg period, therefore, on the basis of no WUrL no pay,

, the sald per:od has rlghtIy been con5|dered as unauthorlzed '

leave without pay, ‘that the appeal of the appellant is barred
ﬂby' time and_rs liable to’ b.e dismissed with cost,
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4
_.fff- on the record to justify the -aliegations against the appeltant

-RTTRISTRED

© 3

5. We have heard the arguments of learned counsel for the,

appeliant as well as learned Additional Advocate General. for

_the respondents and have perused the record.

6. . A perusal of the record would show that dlSCiphndry

.action was taken against the appellant on the allegatnons that

he was involved in a criminal case and had al)sented hnrnself’

from lawful duty with effect from 05.05.2016 and that he was

reportediy remained absconder. FIR of the concerned critpinal ,

case was ‘registered on 07.05.2016 and the disciplinary

proceedings -were " initiated - against the appellant on

03.06.2016, whnch culminated in dismissal of the appellant ‘

from service vide. order dated 27.09. 2016 passed by the
competent Authcrity. Copy of Mad No. 15 dated 08.09.2016
would show that the appeliant had made his arrival in Police
Line Karak and this fact has alsc been mentloned by the
competent Authority in the |mpugned order dated 27.09.2016.
The competent Authority has mentioned in the |mpugned

order dated 27:09.2016 that the Bail Before Arrest of the

-,appenart w3as recalled on 17.09. 2016 and he was sent to

District Jail Karak, which means that the. appellant was

adrmttedly in Jail, however it is astonishing that the competent.

Authonty has mentioned. in the impugned order that the

appenart again absented himself from duty w1th effect from

17.09. 2016 Tne, competent Authonty was well aware of the

. fact that the appellant was in jail, however he was treated as

absent from “duty; which is not justifiable on any legal

) touchstone. Moreover, It is also evident from copy of Mad No.

19 dated 17.09.2016 that the appellant was already under

suspension at the time of recaliing of his Bail Belore Arrest

uttimately acquitted vide judgment dated 07.06.20-3_&:.

7. ht"‘i‘ ovndent from the record that the appe;lant was
,under suspensnon and after dismissal of his Bail Before Arrest
anT"catlon the appeilant remained 1A custody tilt his acquittal

-6n 07.06.2018. No cogent and convincing maternal is avanabf/

- application. The appellant remained in cuétody and was.

j .
/

o e




’ : ) ' ' Lt . :
reqardir his willfful absence, therefore, the ap ellate
9 ing | \ _,__.--*-‘Fp

———r—— =

AD'E}Ho'rﬁ:y was not justified in treating the intervening period as

(-—“
unauthonzed \eave W\thout oay

8. In vnew of the foregomg dnscugsnon the cppeal in hand ‘is

- al!owed The impugned orders dated 13. 0+=2019 and -

- -

_intervening peried, the appellant shall be, treated as onN. duLy
hN wuth all cor\sequentlal beneftts Parties are Ieft to bear their.

—-

 own costs. File be cons:gned' to the record room.

NNOUNCED

1.10.2021 - o L
. | /)

>

N

(SALAH- “UO-DIN) -
MEMBER (JUDICIAL)

(AHMAD SULTAN TAREEN)
CHAIRMAN. |

L}Rte of Presentatisn of Annlication
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21 03. 2019 are modified o~ the extent that durmq the"



&

BEPORE THE SERVWE TRIBUNAL .
K]—IYBER PAKHTU NKHWA PE QHAWAR

~

Serwce Appe'al No, df g/ /2019 Co “‘;{,"3‘31&?#?&‘?3’&“&‘{%
: . | | O
. 3 ' ' o 0T x)kuuyN“—-—é—Q“‘"‘
Fazal Munir C'onstable No. 812 Qf KB{ stalf Kara‘k , LJ 7/0 (CI

. Ve”r';.siis
1. . Provincial-Police Officer/ Inspector General of Polulk.‘ L
- Khyber Pakhtunk’hwa Peshawar N\ o
. . «\\ , ot
- 2.7 -Deputy [nsp<=ctor General of Poh: Kohat lxeglon Koha ;“‘ '
-3 Supermtendunt o[ Pohce Investlgatxon Wing Karak
4, . Gov<=rnrnent of Khyber Pakhtunkhwa thlough
. Chief Secretary, ‘Pe'shawavrk _
o TOUUPPPPP PP T ....... SUPTRLTRRATY Respondentb h 3
_ _ ) | o o
APPEAL UNDER b}:,CTION 4 OF SERVICE “TRI BUNAL ACT,. 1974  .' -
“AGAINST THE ORDER DATED 18/01/2019 .PASSED BY
RES S PONDENT .NO. 2 BY WHICH THE DEPARTMENTAL APPEAL .
~OF PETITIONER WAS ACCEPTED BUT Ti JE INTERVENING - ;
PERIOD WAS TREATED AS UNAUTHORWBD LEAVE WITHOUT
-~ PAY AND. AGAINST THE "ORDER DA TED 21/03/2019 OF
'RESPONDENT NO. 1 BY WHICH THE PETITICN .QF APPELLANT
'HA BEEN/REJECTED BEING TIME BARRFD FOR 14 DAYS
PRAYEZR'

- On dccepting | 'this service appeal the- 1m ugnccl 01dtr dated_

A‘ ) l. ‘ . 3 i j )
F“—e.dtp-day .~18/01/2019 passed by re Spondert No: 2 to the extend of

-pumshment ‘of mtervcmng }Jenod b(ng treared 'aS

Rengtr-‘l‘ unauthorized leave thxoht pay -may - phﬂ%e be set aside

’9 alongwith order dqtcd 2, /03/2019 pasmd by 1csp<mdent

N3. 1, by .-declaring it “illegal, wvoid, unlawiul without
authority, based on mala fide,- voxd abi. Ajtio and thus not
sustainable to the extend of pumsh; nent md the <1ppf.11..iﬂf' is

entitled for all:back benefits of pay and service

Respectfully Shewetn

That ag )pellant was serving In the pohce department as constablc

and has. rendéred sat1sfactcuy servxcc‘ in the Dcpartment and

crforrrled hlb duties with full <ea1 and enthusnn m. Vi ESTI T
j




T BEFORE THE KHYBER PAKHTUNKHWA  SERVICES TRIBUNAL,
e . PESHAWAR
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o tl]f\.
Service Appeal No.'481/2019 . 47i72w“ NG

‘Date of Institution ... 10.04.2019 (f

' Date of Decision. . 21.10.2021

Fazal Munir Constable No. 812 of KBI Staff Karak. =
- {(Appellant)
'VERSUS
Provincial  Police  Officer/Inspector General of.- Police . Khyber
~Pakhtunkhwa, Peshawar and three others. R R
P - - (Respondents)

| MR, SHAHID QA\UM |<HMTAK S S
 Advocate | e For appeliant:
MR MUHAMMAD ADEEL BUTT_,‘ | |

' Addi.tional_Advoceate. General D For respondents.’

T MR AHMAD‘ﬂHJANTAREEN -, CHAIRMAN® -
MR SALAH: =UD: DIN . R MEMBER (JUDICIAL)

J‘JQDGMENTE

SALAH-UD-DIN, MEMBER:-

- Precise facts as gleaning from the ‘ije'cc.,rdv are that the
'apbellant ‘Was se‘fving as;“co,nst’ab,le,' who was proceeded -
'-~against"depalltﬁwe.nt'a:lly on the:allegétior‘\s that he _Was _char.g'e'd .' ._

} v/ in case FIR No. 232 dated-07.02.2016 U‘nd'er sec’tiicmvi3£:)2/34-
- PPC. Pohce Stataon Yaqoob Khan Shaheed District Karak and

'thaL he a!so absented hlmself from Iawful duty Fhe' .inquiry,‘
- agamst the appellant tulminated _IQ his dl'\smussal frcj'fr; sezr\;ice o
' vide order dated  27."0'_9:201'6' Apasis‘ed by the .competent :
. Au'thAo'rity. The appeliant challenged the same through filing of

e departmental appeal, which was decided vide. ordef'_“déte'd‘j‘ -

APTEMED




.18"01 2019; whereby the"ap‘pcllant‘-wa'sf reinstated in fserviCe E

howeve the intervening period was treated as unauthonzed.'

'leave thhcut pay. The appellant belnq aqgrleved o» the' -
'afolementlon_‘ed order to the: extent of treatsng of the )
'interveninr_:jfperiod- as unauthorized leave ‘WlthOUt pay,

'challenq‘ed' the same throl‘y_]h filing. of re'view however the

same was flled on the ground thar it was time barred by 14

vdays The aopellant has now approached thls “Tribunal through

filing : of the instant ‘service | appeal for redressal of his

griev-an_ce‘. |

2'. - Notlces were lssued to the. rt-spondents who submltted'~

thelr reply/comments whereln they refuted the contentlon of‘

| the appellant o ' 7

3. Learned counsel for the appelant has argued that\the
appellant did not remaln absent from duty and whole of the -

proceedlngs were conducted at h|s hack without afforcllng h|m :

_ any opportumty of personai hearlnq -or. self defense that the

appellant was falsely charged in the crlmlnal case and ‘was

‘ ',ultlmately acqultted by the Iearnecl trial” (oum on 07 06 .2018 '_
that in wew of acqulttal of the appellant tHe appnllant s

'entltled to aII back beneflts therefore the" impugred order to -

the extent of treatlng the mtervenmg penod as. unauthorlzed

leave wrthout pay is wrong and :Ileqal hence ||able to. be set-

: S|de to that extent

4. On the other hand learned Addltlonal Advocate General
for the respondents has algued that after mvolvemen: in the

: Acnrmnal case, the appellani had W|Ilfully.absented.hlrnseli from
-duty, therefore ~disciplinary action was nghtly taken agamst ,‘

‘ “him; that the appellant did not perform any duty durlng the

mtervcnlng perlod therefore, on the basis of no Wc»rl no pay,. -

-the.said perlod has l’lghti‘/ been considered as uhauthonzed

. leave without pay; that the appeal of the appellant is barred
by time and is llable to be dlsmlssed wnth cost
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3
5. we have heard the arguments of. learned counsel for the
oppeilant as well as learned Additional Advocate Seneral for.

the respondents and have perused the record.

. 6. A perusal of the record w0uld show that disciplinary

.action .was taken against the appellant on the allegattons that

he was involved in a criminal case and had absented hlmself
from lawful-duty with effect from 05.05.2016 and that he was
reportedly remained absconder FIR of the concerned crnrmnal
case was registered ‘on 07.05.2016 and the dnscnphnary
proceedings were - mttuated against the appe|lant on
03.06.2016, which culminated in dusrnvnal of the appellant
from service vide order dated 27.09.2016 passed by the
competent Autharity. Copy of Mad No. 15 dated 08'.09.2016 ‘
would show that the appel!ant had made his arrival in Police
Line Karak and thls fact has a|SL been mentioned by the
competent Authority in the impugned order dated 27.09.2016..
The competent Authority has mentioned in the impugned
order dated 27:09.2016 that the Bail Before Arrest of the
appellart was recalled on 17.09.2016 and he was .sent Lo
District Jail Karak which means that the -appellant was
admlttE(jl\/ in Jail, however it is astonishing that the competent
Authority has mentioned in the |mpugned order that the-
appellart again absented himself from duty with .effect from
17.09.2016. Tne competent Authority was well aware of the
fact tha: the appellant was in jail, however he was treated as
absent from- duty, which is not justifiable on an‘y iegal
touchs'tone Moreover, "It is also evident from copy of Mad No. ..
19 dated 17.09.2016 that the appeliant was already under
suspension. at the time of recallmg of his Bail Belore Arrest
application. The appeliant remamed in custody and was.’

ultirriately acquitted vide judgment dated 07.06.201.&.

/It.;i-s-wmﬁ‘é‘t"fr'om the rec"?‘ﬁ"th?it“th'e-ao'pe}lant-was
under suspensnon and after dismissat of his Bail Before Arrest’
apphcataon the appeltant remained in custody ttt ‘his acqu;ttal
on- 07 06. 2018 No cogent and corwmc:ng material is available

wr

4
~-orn the record to Justrfy the allegations against the apoulant




- fpare of Prescaration nl'r\z;gz!icmimi' e 2////')//

regarding hls—wnlful absernce ~therefore, the apbeuate
N~ S~ o
Authority Was not; ]ustlfned m treating’ the lgie‘Lven*ng -periodTas

\H

un&Othorized leave W\(hout pay ===

H

8. ln Vtew ofﬁthe foregomg dlSCU.:Ston .the.appeal.in | hclﬂd is -

i —
ailowed'—-‘t‘he-—:mpugned —-orders- _dated—=13. 01. /_019 and
B ==

L wan
2170372019 -are-— modified__ to “the_ extent*that,du_g_o the

-—-—_____

f‘_-‘__——-‘—"
'mtervem.n.g per:od,_the appe%lant -shall.bex treatedu.ls onduty

t._*w“‘

T e m—

- with-allz consequentual benefits. Partnes are “left. to bear their
—F-_'_"‘_—"J

| p—— ‘
own costs Fﬂe be- consngned to-the- record roOM ==y .

A'NNOU_N_(;E_Q '
21.10.2021

-\/~—'—' .

© (SALAH-UD-DIN)
MEMBER (JUDICIAL)
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‘ase 3udgement' . : _ http:I/www.plsbeta.com/l..éw(:)nlinc/lfaw/cz;se‘desi:ribtion.asp?cased...
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; . ‘ , . : l t ]
P.L D 2010 Supreme Court 695 . : - f | ' |
. X ,
. . . o . : i ; '
Present: Tassaduq Hussain Jillani and Asif Saeed Khan Khosa, JJ B

CHAIRMAN AGRICULTURAL DEVELOPMENT BANK OF PAKISTAN and amother-..
Appellants - : - A I S

1 Versus

MUMTAZ KHAN---Respondent
f

Civil Appeal No.589 of 2002, decided on 8th April, 2010. | —_— b
’ i

(On abpcal fré)m the judgment dated 3-7-2000 of the Féderal Service Tribunal Islamabad passed in .
Appeal No.81(P) of 1999). - - Co

: ‘ ,
(a) Service Tribunals Act (LXX of 1973)--- , -l, ]
o o ~ o '
----S. 4---Penal Code (XLV of 1860), S.53---Constitution of Pakistan (19?5), Art. 21ﬁ (B)---Ileave to
appeal was granted by Supreme Court to consider; whether appeal before Se'rxilice Tn burilzc:ll was not time -
barred; whether convicted person, who was released after payment of Diyat aHnlunt could|be s!aid or could

be declared as a person acquitted honourably and in that eventuality could such person, who, was released
on payment of Diyat, was liable to be reinstated into service; whether payment of Diyat"éould absolve a

person from accusation of murder; and whether respondent was an acquitted person!or was’ a_cbnv_icted :
person even after payment of Diyat. ' !

(b) Penal Code (XLV .of 1860)--- o :

1 ----Ss. 309 & 310-Criminal Procedure Code (V of 1898), Ss.249-A & 265-K--L Islamic law---Crime and
punishment---Acquittal---Scope---Benefit of doubt---Prior to introduction of Islamic ' rovisions in Penal
Cede, 1860, acquittal of an accused person could be recorded when prose’cutién failed to prove, its case
against him beyond reasonable doubt or when faced with two possibilities, one ; a\?ouﬁng.prbsecuﬁon and
 the other favouring defence, Court decided to extend benefit of doubt to accused person--Acquittal could
also be recorded under $.249-A, Cr. P. C: or $.265-K, Cr. P. C., when charge aéainst' accused person was
found to be groundless or there appeared to be no probability of his being cdnvicted of any of‘.’fence--.-
(After introduction of Islamic provisions in Penal Code, 1860, it has now alsobetome possible foriaccused.
‘;%rsb_n to seek and obtain his acquittal in a case of murder either through waiver/Afw under §.309 PPC./
or on the basis of compounding/Sulk under S. 310 P.P.C.---In case of wai_ver*Afw acquittal ¢an be earned?

b’wiihout any monetary payment to the heirs of deceased but in case of compounding/Siilh an atquittal may’

itbe.obtained upon acceptance Badal-i-Sulh by the heirs of deceased from {he accused petspn. |
' | SR

| (c) Penal Code (XLV of 1860)---

:t ----8s. 53, 299(e), 310(5) & 323---Diyat’ and 'Badal-i-SL]lh’—--Distinctibn---Concepl of Badal-i-Sulh
 1s totally different from the concept of Diyat inasmuch as provisions of S.310(5), P.P.C. and the.
,F'Explanat'ion attached therewith show that Badal-i-Sulh is .to- be "mutually agreed" between the
. parties as a term of Sulh between them---Diyat, under S. 53, P.P.C. is punishment and provisions of
©18.299(e), PP.C. and S. 323, P.P.C. manifest that amount of Diyat is to be fixed by.Court. '

(d) Penal Code (XLV of 1860)-: * - ' o ‘ -

----S. 310 (5)---Criminai' Procedure Code (V of 1898); .S.345--4Comp;oundil!1g. ofi offence of

murder---Payment of. Badal-i-Sulh---Effect—-'-Compounding of offence of murder upon payment of"
N . . . . !

R R
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Badal-i-Sulh is not a result of payment of Diyat v;/hich is form of i)linishment and that such
compounding of offence leads to nothing but an acquittal of .accused person. ~

: L ) ! .
Dr. Muhammad Islam v. Government of N.-W.F.P. through Secretary Food, Agricultural, Live Stock
_and Cooperative Department, Peshawar 1998 SCMR 1993 rel. ‘ '

’ : : : '
(¢) Penal Code (XLV-of 1860)--- - - - N
. . ) . ' AR ; ‘

----S. 310(5)—.--Crirninal'Proéedure' Code (V of 1898), S.345---C0mpoun€1ing' of offencelof murder---
/| Admission of guilt---Scope---It is not always that a compromise is entered into!by {accused person on

. the basis of admission of guilt by- him---In many cases of false implication gr spreading| net wide by
complainant party accused persons compound the offence only to get rid jof the case and to save
themselves from the hassle or trouble of getting themse:lves acquitted fr m CIurts] of law after

arduous, expensive and long legal battle?--Compounding of an offence does HOP ampunt to ’

admission of guilt on the part of accused person or: that an acqujtté! earhed th)rough such
compounding of an offence may not have ramification regarding all spheres.of activity of acquitted
~1 person's life, including his service or employment, beyond criminal case agz'linst Him.-

(f) Criminal Procedure Code (V of 1898)’----
~---S. 403---Constitution of Pakistan’ (1973), Art, 13_(a)---Acquittal---M:!1xim autrefois acquit---
.Pfr_i_gciple__of _Afw---Scop.e--le@imate acquittal in a ériminé} case exo'neratefs accused” persgn
| compleétely for all future purposes vis-a-vis the criminal charge ggaipst;hiﬁ---Céncept’ of autrefois .
"1 acquit_ embodied.in.S..403, Cr.P.C., protection guarante‘ea"B’)?"‘A’Fff'lz3(5)*&‘{&%’?&5‘@;:&%@;wa

-

r_'gyv"c_l_iﬂger) or...Sulh'(compounding)i in respect of an offence has'the effect of purging the offender.of .
{ the crime: o - _ :
(g) Service Tribunals Act (LXX of 1973)--- , .
~----8. 4---Penal Code (XLV of 1860), Ss.302 & 310 (5)---Criminal Pro%:edure ' od!e (V of 1898),
S.345---Reinstatement in service---Acquittal by compounding offence| of 'm ldep--lj’ay ent of
Badal-i-Sulk---Respondent was employee of a Bank and was convicted on the ch rg%: ofimurder but
later on offence was compounded between the parties and respondent'»\%és acqui ed |after payment
of Badal-i-Sulh---After the respondent was convicted under the charge of murder, Bank pr]i)ceeded
against him and removed him from service---Bank declined to reinstate hi in‘scfrvié(’e, after he was
acquitted of ‘the charge but Service Tribunal allowed the appeal and reinstated him in service---
Validity---No allegation was levelled against ‘respondent regarding any illegality, irregularity or
impropriety committed by him in relation to his service and acquittal injthe case of murder had
removed the only blemish cast upon him---Conviction of respondent in murder was the only ground
on which he had been removed from service and that ground had subsequently disappeared through
his acquittal, making him re-emerge as a fit and proper person énlitlcfd to continue with his
service---Even order of removal of respondent from service had provided that his case would be
considered by competent authority for his reinstatement in service in casez he was acquitted of the
criminal charge---Respondent was’ justified in claiming his reinstatement |in service Gpon earning
' | acquittal from the competent criminal court--Supreme Court declined to i_’nlerfefe in the judgment
i passed by Service Tribunal, whereby respondent was reinstated in service--:Appeal was dismissed.

. i e ——— —

v ‘ ) r l .
Shehzad Ahmad alias Mithu and another v. The State 2005 PCr.LJ 1316 and Muhammad Sid'dique V.
The State PLD 2002 Lah. 444 ref. . o ' il- . o

- ] * * . - " . H . i |
(h) Service Tribunals Act (LXX 0f 1973)--- ’ ' ‘ , | | ' 1[}
----S.4---Appeal---Limitation---Civil servant sought reinstéteme_nt in serv:ice,.after' fle;was acquitted
-from murder case---Service Tribunal allowed the appeal filed by civil ;erv'?nt an<!:i reinstated him in
service---Plea raised by employer/bank was that appeal was barred by limitation---Validity+--Civil
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servant was acquitted in criminal case on 22-9-1998 and he. filed hils deparfme !te'lli appeal on |
12-10-1998, i.e. within three weeks of his acquittal in criminal - case---It would ha\Té een|a futile . |
attempt on the part of civil servant to challenge his remov'al: from service Faefo"re darnih acquittal in .
the relevant criminal case---It was unjust and oppressive to penalize civil servant fcnif é;)t filing his
departmental appeal before earning his acquittal in criminal case which 'hal:i formed| the foundation -

A . : . N 1,
for his removal from service---Appeal before Service Tribunal was not barred by limitation. |

The Chairman PLA.C. and others v. Nasim Malik PLD 1990 SC 951 and Muhkmmad Aslam v. WAPDA
and others 2007 SCMR 513 distinguished. . Y o ' '

| Raja Aleem Abbasi, Advocate Supreme Court for Appellants.
Shakeel Ahmad, Advocate Suprex/ne Court for Respdndent. -
.| Mudassar Khalid Abbasi, D.A.G. (On Court notice). - R S R

Date of hearing: 8th April. 2010.

JUDGMENT

Nl
|
o
H

|
i

i

!

.ASIF SAEED. KHAN KHOSA, J.--The appeal in hand fthrows up an issue ‘which hastnex er been
brought up before this’ Court -earlier and, thus, the case in hand is a case o:tl’ fitst im presgioln. The facts. -
leading to filing of this appeal are quite simple and admit of'no ambiguity but fthe q estiofn raised before
the Court is novel and, therefore, the same has been attended to by us with ac1j13ce consideration. '

2. Mumtaz Khan respondent was a Mobile Credit Officer serving with the Agricultural Development
Bank of Pakistan when he was implicated in a case of murder through F.I.R. No.327 registered at Police
Station Naurang, District Lakki Marwat on 8-9-1991 in respect of an offencejunder section 302, P.P.C.
read with section 34, PP.C. As a result of trial of that criminal case the respondent was convicted by the
learied Sessions Judge, Lakki Marwat for an offence under section 302(b), P.P.C. read with section 34,
PPC. vide judgment dated 15-11-1995 and was sentenced to - imprisonment for |life and a|fine of
Rs.40,000 or in default of payment whereof to undergo simple impris'émlnem for five years. The |
respondent preferred an appeal in that regard but his appeal was dismissed by ithe Pesha\;zva!r Hig=h Court," . |
Dera Ismail Khan Bench vide- judgment handed down on 1-4-1998. We have been informeéd jthat the
respondent had not challenged: his . conviction and sentence any further and after a few.- Il!’lOI‘lth-S of the |
decision of his appeal an application had been submitted by hini before the lé’amecll Sessions|J udgre, Lakki
Marwat seeking his acquittal on the basis of a compromise. arrived at between him and:the heirs of the -
deceased. That application submitted by the respondent was a;llowed by the léa ed S_e'ssiqns Judg!e,ﬁLakki
v | Marwat on 22-9-1998 and the respondent was acquitted of the charge on the iLSa is of eorn!p{romise:. On the

- | departmental side, the respondent was served with a show cause notice on 2241-1996 as b; then he had "
already been convicted and sentenced by the criminal Court 'on the charge of hurder ané the respondent
submitted a reply thereto on 28-1-1996. In view of the respbndent’s aIread)‘/fr;eQ'rde ccj)xllxgibtiob on the
.charge of murder by the criminal Court the respondent was removed from :service |on 3-3-1996. After
earning his acquittal from the ‘criminal Court on the basis of c_ompr,orjﬁs!e t_hé respondent. filed a
departmental appeal on 12-10-1998 seeking his reinstatement in service with all the back benefits but that
| appeal was dismissed by the competent authority on 26-2-1999. Thereafter thl[e respondent preferred an

appeal before the Federal Service Tribunal, Islamabad in that regard which appeal was allowed by a-
majority of two against one by the Federal Service Tribunal, Islamabad vide judgment dated 3-7-2000 and
the respondent was ordered to be reinstated in service with all the back benefits. Thati judgment rendered
by the Federal Service Tribunal, Islamabad had been assailed by the appellants|before this Courtithrough
C.PL.A. No.1391 of 2000 wherein leave to- appeal was granted on 14-2-2002 to cor;lsidcr the following
points:-- . : S SR ' ' |

"(a) Whether the appeal before the Federal Service Tribunal was not time barred? ih
. , e : . . Pl | - i
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(b) Whether a corivicted person, who :is released after payment of Digrat amount, could be said or

- could be declared as a person acquitted. honourably and in’ that eventuality, could such a person, - '
who is released on payment of Diyat, was liable to be reinstated into service? - :

- (c) Whether the payment of Diyat absolves a peféonffr’om the accusatibn of mut der'? and
((_1) thther the respopdent was an acquitted person or was a convicted person even after the
payment of Diyat?" L : . : -

| N
. Hence, the present appeal before this Court, S . SRR

¢}

[4]e]

o
= S
T

&

3. We have heard the learned counse] for the parties at some|length and hav

oug tLe record of
this case with their assistance: , - oo ! [r N

4. It has been argued by the learned counsel for the appellants that the judgment passed by: this Court in - |-
 the case.of Dr. Muhammiad Islam v. Government of N.-W.EP. through Secretary Food; Agricultural, Live * |
' Stock and Cooperative Department, Peshawar 1998 SCMR 1993 and relied upon by ‘the Federal Service
Tribunal, Islamabad in the impugned judgmernt was not relevant to the facts of this case as the said
precedent case did not pettain to an acquittal in a criminal case on the basis of compromise. It has also
-been argued by him that by virtue of the provisions of section 53, PP.C. Diyat is|a form of punishrpent and.
it was also held so in the case of Shehzad Ahmad alias Mithu and another v. ‘The 'Statl: 2005 PCrLJ 1316 -
| and, thus, acquittal earned by the réspondent in the case of murder by payment of Diyat to the heirs of the
- | deceased had not washed away the blemish of the respondent regarding his be ng a puni%sh'el,d- person and
| such blemish had rendered him incapable of pressing into service his acquittal for the purpose of] secking
| reinstatement in service. It has further been argued by him that the compramise entered into by the
respondent on the charge of murder amounted to admission of guilt on his p ; as held in the| case of
Muhammad Siddique v. The State PLD 2002 Lahore 444, and, thus, it eveén ptherwise| offends against
. . S R .. . i LA .
public policy to reinstate a person 1n service who is a self-condemned murderer. The|learned counsel for
the appellants has lastly argued that the departmental appeal| filed by the resp yndent was barred by time
~and, therefore, the Federal Service Tribunal, Islamabad ought to have dismis sef His aPpce: |

: al on this score.
| In support of this submission the learned counsel for "thc.appéllanm' has plac L4 eliance uplon the cases of
The Chairman P.LA. C. and others v. Nasim Malik PLD 1990.| SC 951 and Muhamma A%Ifam v. WAPDA
and others 2007 SCMR 513, e o Lo i | L

'
i .
b
P

5. As against that the learned "counsel for the respondent has maintained that the, entire -controversy
‘| presented before the Federal Service Tribunal, Islamabad and also before this Court reégarding acquittal of _
the respondent on the basis of paying Diyat to the heirs of the deceased ‘is misconceived because the -

respondent had -earned his acquittal after paying Badal~i-Sulh to the heirs of the deceased under section .
310, PP.C. and not upon payment of Diyat. He has' elaborated that Diyat may be a punishment .
contemplated by the provisions of section 53, PP.C. but Badal-i-Sulh is sl!urel_y i'not‘al punishment
mentioned in that section. He has also. argued that the respondent's appeal before the Federal’ Service
Tribunal, Islamabad had been: filed well within the period of limitation and in thé_commentsisubnllitted by

the appellants before the Federal Service Tribunal, .Islamabad no objection had been raised by them
‘'regarding the appeals’ filed by. the respondent before the. Service Tribunal or befofe the [departmental - |
authority being barred by time. He has further maintained in this respect that|there is nothing available on = !
the record of this case to establish that the respondent's appeal filed before the departmental authority was
barred by time or any objection had ever been raised before the depanmentfeil authority in that regard or -
that the said appeal had been dismissed on- the ground of limitation. The learned "<':io'unse1 for the
respondent has gone on to submit that no allegation- had ever been levelled against|th ,respondent
regarding commission of any illegality, irregularity or impropriety by him in|hfs service jandithe blemish
upon the respondent on the basis of his conviction in a case of murder stood washed w’a; on the/basis of
his acquittal in that ¢riminal case and, thus, there was no impediment in his rei nstatement |in service with
all thé back benefits..The learned counisel for the respondent has highlighted-that even in the order passed
on 3-3-1996 regarding the respondent's removal from service it had specifically been mentioned; that the

0
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| said- removal from service was conditional and Was'reversiible in case of lllis a{;cqmttal in '[the relevant
‘criminal case. With these submissions. the learned counsel for the respondent has sur ported éth'e majority

_verdict rendered through the impugned judgment handed down by the | Federal Sc:}v-i >e Tribunal,-

Islamabad. T ' o o '

i ..
i : |

6. The learned Deputy Attorney-General appearing on the Court's notice has also maintained before us -
that the respondent had earned his acquittal in the relevant case of murder not on the basis of payment of
Diyat to the hefts of the deceased but upon payment of ‘Badal-i-Sulh to them and, therefore, his acquittal
was without any blemish and the same. warranted his reinstatement in. service va.ith all the back benefits.
- The. learned Deputy Attorney-General has also supported the majority opi'nioni recorded by the Federal
Service Tribunal, Islfamabad through the inipugned judgment rendered by it on 3-7-2000. TR

assistance and after perusing the precedent cases cited before us we, have entertained no manner of doubt

that the. majority verdict delivered by the Federal Service Tribunal,'lslémabad n‘éinstqltin‘g, the respondent - '
» | in service with all the back benefits was quite justified both on facts and in la\:zv. We may observe that prior | .
to introduction of the Islamic provisions in the Pakistan Penal Code, 1860, an acql-klitta*l of an Jaccused |

person.could be recorded when the prosecution failed to prove its case ag%ilinlt him| beyo'l!ld reasonable

| 7. After hearing the learned counsel for the parties and going through the record of Ltlhis' 'ce!lse with their

doubt or when faced with two passibilities, one favouring the prosecution land the othdr. favouting the,
defence, the Court decided to extend the benefit of doubt to the-accused persc1|1 nd an achi' tal could also
be recorded under section 249-A, Cr. P. C. or section 265-K, Cr. P. C. when tti%: harge|agdindt the|accused |
*| person was found to be groundless or there appeared to be ‘1!10 ‘probability of his Beh}lg c {icpei of any - ‘
offence. After introduction. of the Islamic provisions in the Pakistan Penal (Code, 1860 (it has now also '
become possible for an accused person to seek and obtain his acquittal in-a case of mard¢f;‘either[through o
| -waiver/Afw under section 309, PP.C. or on the basis of cbmpounding/S'ulhgunder section 310, PP.C. In

the case of waiver/Afw an' acquittal can be earned without any monetary paymentto the heirs of the
deceased but in the case of compounding/Sulh an acquittal may be obtaine‘du:pon acceptance of Badal- - -
i-Sulh by the heirs, of the deceased.from the accused person. In the present case the respondent had been
acquitted of the charge of murder by the learned Sessions Judge, Lakki Marwat as -a‘result of

i compounding of the offence and such compounding had come about on' the basis of dcceptance of
Badal-i-Sulh by the heirs of the deceased from the respondent. It is true that Diyat fis one| of 'thfe forms -
of punishment specified in section 53, P.P.C. but any discussion about Diyat has been found by us to
be totally irrelevant to the case in hand because the respondent had not paid|any Diyat to the fheirs of
the deceased but he had in fact paid Badal-i-Sulh to them for the purpose of .compounding of the
offence. It goes without saying that the concept of Badal-i-Sulh is totally different fi rom the concept of
Diyat inasmuch as the provisions of subsection (5) of section 310, P.P.C. air;d the Expla'lna:tion Jittached
therewith show that Badl-i-Sulh is to be "mutually agreed" between thei parties|as ja term |of Sulh
‘between them whereas under section 53, P:P.C. C Diyat is ? punishment aﬁd the proviislioIn:s off section |
299(e), P.P.C. and section 323, P.P.C. manifest that the amount of Diyat is to be fixed by the Court. B
The whole edifice of his arguments built by the learned counsel for the ap&'Tellax:lts npon fiyat beinga ‘

U,

form of punishment has, thué,'appeared tows to be utterly rﬁichncei'\{ed.' , b

-8. The provisions of the first proviso to subsection (1) of section 338-El'PIP.C. clearlyi cont{emplate.
'| acquittal of an accused person on the basis of compounding of an offence by invoking the provisions
‘of section 310, P.P.C. and the effect of such compounding has a}sé been ﬁ:lariﬁcd in most lexplicit
terms by the provisions of subsection (6) of section 345, Cr.P.C. in the follow ing words:--

“The composition of ‘an offence under this section shall have the effect of an acquittal of the.
accused with whom the offence has been compounded." .

9. The legal provision mentionéd above leave no ambiguity or room for doubt that corrjpclundjhg"of an |
offence of murder upon payment of Badal-i-Sulh is not a result of payment of Di jat whlkch is a form »
of punishment and that such compounding of the offence. leads to nothing but an acquittal of the |
accused person. It has already been clarified by this Court in the case (?f r. M i
- Government of N.-W.F.P. through Secretary Food, Agricultural, Live Stpc

and | Cooperative
| .

i 5284
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11. It may not be out of place to mention. here that even Hie order of removal of the 1

service passed on 3-3-1996 had expressly provided that the réspondent's case |would bE\c
1is

spondent from
si:dere d byithe
charge: Thus,
i,nstatt?ment in

-

competent authority for his reinstatement in service in case he was acquitted of the crimin
on this score as well we have found the respondént to be quite justified in claiming
service upon earning an acquittal from the competent criminal Court. SR \

)
=D

T

-

12. As far as the submission made by the learned counsel for the appellants fegarding the respondent's
appeal being barred by time is concerned suffice it to observe in -this context that admittedly the
respondent's appeal before the Federal Service Tribunal, Islamabad was preferred within the requisite
period of limitation. There is no material available before us to conclude or hold that the respondent's
departmental appeal was barred by time and, if so, whether the delay in the respect; if any, had been
condoned or not and' on what basis the 'said appeal had been dismissed. The order |of .dis'missél‘ of the
respondent's appeal by the departmental authority did not mention that his appeal had been ﬁled! beyond
the period of limitation or that the same was dismissed on the ground. We halve further noticed that no
such objection had been: raised by the appellants before the Federal ServicéfTribunaﬂ*'Is.larr]labad. As the
‘assertion of the learned counsel for the appellants regarding the respondent's c;‘lepartmenftal appelal' being -
| barred by time does not find support from any document produced before us, erlcfdlre, 1t 1S not possible

for us to follow the principle laid down in the cases of The @hairman PIA.O ! d otl}ers;v. Nasim Malik
PLD 1990 SC 951 and Muhammad Aslam v.-WAPDA and others 2007 SCMR 5i13 ¢ited; By, the| learned
counsel for the appellants in that regard. We may also observe in this context|that the |esplo' i{f:nt had been.-
acquitted in the criminal case on 22-9-1998 and he had ﬁled,fhis department i\ ppeal on {; 0-1998,ie. " | -
within three weeks of his acquittal in the criminal case. It would have been e{lf tile attempt pn the part of '
the respondent to challenge his removal from service before ‘earning an acquittal in tIrle r;ellqvant riminal
case and, thus, in the peculiar circumstances of this case, we have found it to b%s unjust and ‘oppressive to
penalize the respondent for not filing his departmental appeal before earning his acql%ittal in the criminal - -
case which had formed the foundation for his removal from service. c

13. For what has been disﬁ:ussed abdve this appeal is ‘di_Sl‘IiliSSC(i and the impugned majority Vér,dict‘
rendered by the Federal Service Tribunal, Islamabad on 3-7-2000 is upheld and maintained. ' '

M.H./C-3/S" o o -' " o .- | Appeal -di$mlssed.k

30-Jun-22, 9:28 AM
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Present: '_I‘ass;aduq'HUSsain Jillani and Asif Saeed Khan Khosa,JJ - '

b

CHAIRMAN AGRICULTURAL DEVELOPMENT BANK OF PAKISTAN and another---
"+ Appellants .

~Vcrsus

-

i
'

MUMTAZ KHAN---Respondent

[
 Civil Appeal No.589 of 2002, decided on 8th April,-2010. '
A

.-(On appeal from the judgment dated 3-7-2000 of the Federal Service Tribunal ls‘lamabad.passed in
t Appeal No:81(P) of 1999). - o . | ! S

 (a) Service Tribunals Act (LXX 0f 1973)--- - ‘ ; ‘ !
. =---8. 4---Penal Code (XLV of 1860), S.53---Constitution of Pakistan ( 197’3)’, Art.1212 (3)---lieave to

“appeal was granted by Supreme Court to- consider; whether appeal before Seivice Tribuhal‘ was hot time
| barred; whether convicted pcrsbn,,(uh_o was released after payment of Diyat arhdunt could!Be| dajd bor could
be declared as a person acquitted honourably and in that eventuality could such person, vsj)h{o, was released.
on payment of Diyat, was liable to be reinstated into service; whether payment of Diyat could absolve.a

person from accusation of murder; and whether respondent was an acquitted personlor was a convicted
person even.after payment of Diyat. ‘ :

| :'
@

{
' |
(b) Penal Code (XLV of 1860)--- !

|

----Ss. 309 & 310-Crhninﬁl Proceduré Code (V of 1898), S5.249-A & 265-K--!- Islamic law_---Crime-and

punishment-—-Acqilittal-r-Scope---Beneﬁt of doubt---Prior to introduction of Islamic !provisions in Penal
Code, 1860, acquittal of an accused person could be recorded when prosecutién failed to prove its case

'. against him beyond reasonable doubt or when faced with two possibilities, one !favour!}'ng prosecution and

i the other favouring defence, Court decided to extend benefit of doubt to accuséd person--A¢quittal could

| also be recorded under S.249-A, Cr. P. C. or S.265-K, Cr. P. C., when charge afainst accused person was
found to be groundless or there appeared to be no probability of his being cctwicted of any offence----
After introduction of Islamic provisions in Penal Code, 1860, it has now also {betome ossible forlaccused 7
person to seek and obtain his acquittal in a case of murder either through waiver/Af under S.Bd9 PP.C

“or on the basis of compounding/Sulk under S. 310 P.P.C.---In case of waiver/Afw ac Iuittja} can bé earned /

| without any monetary payment to the heirs of deceased but in case of compoﬁhc[ing/Sulh an Eéqui,Lrtal may /
"be obtained upon acceptance Badal-i-Sulh by the heirs of deceased from the accu ed l:re son.
Lo - : . . T RIRE

« ) ‘1

]

-

<
7

-| (¢) Penal Code (XLV of 1860)---

----Ss. 53, 299(e), 310(5) & 323---Diyat' and ‘Badal-i-Sulh'---Distinction---jConcept of Badal-i-Sulh
A is totally different from the concept of Diyat inasmuch as provisions of S.310(5), PP.C. and the
Explanation attached therewith show that Badal-i-Sulh is to be “mutually agreed" between the
parties as a term of Sulh between them---Diyat, under S. 53, P.P.C. is punishment and provisions of
S.299(e), P.P.C. and S. 323, P.P.C. manifest that amount of Diyat is to be fixed -b)lf Court.

(d) Penal Code (XLV of 1860)--- | | R R K
' o : o ot v .

----8. 310 (5)---Criminal Procedure Code (V of 1898), S.345---Compounding of] offence of . -

murder---Payment of Badal-i-Sulh---Effect—--Compouriding of offence of murder upon payment of

: : A o

. . . - ] ! J o
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Badal-i-Sulh is not a result of payment of Diyat which is form of

punishment and that such
compounding of offence leads to nothing but an acquittal of accused person. -

1
1

Dr. Muhammad Islam v. Government of N.-W.F.P. through Secretary Food, Agric'ultpra;l, Live Stock
and Cooperative Department, Peshawar 1998 SCMR 1993 rel. ' _ I

: S ' i
(¢} Penal Code (XLV of 1860)--- ' |
----S. 310(5)---Criminal Procedure Code (V of 1898), S.345---Compoun3ing of offence of rrlurder---
Admission of guilt---Scope---It is not always that a compromise is entered into by laccus:ed person on
the basis of admission of guilt by him---In many cases of false implication Qr spre:adilng| net wide by
complainant party accused persons compound the offence only to get rid jof the ca's'e%)and to save

i themselves from-the hassle or trouble of getting themselves acquitted: from C urts of law after
-~ arduous, expensive and long legal battle---Compounding of an offence doés nol ambunt 10
i t that an acquittal earned ithrough such
compounding of an offence may not have ramification regarding all spheres of activity of acquitted
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*y person's life, including his service or employment; beyond criminal case against him.
(f) Criminal Procedure Code (V of 1898)... S !

i -=--S. 403---Constitution of Pakistan (1973), Art. l3(a)--'—Acquittal---Méxim autrefois acquit---- .
Principle of Afw---Scope---Ultimate acquittal in a criminal case exoherates accused person /
completely for all future purposes vis-a-vis the criminal charge against him---C(?ggef)f of auirefols
acquit embodied in S. 403, Cr.P.C,, protection guaranteed by Art.13(a) dlf the !Constitution, f'yfw
(waiver) .or Sulh (compounding) in respect of an offence has the effect of purging the offender of '

the crime. ] ;

| | B
(g) Service Tribunals Act (LXX of 1973)--- . : | ’
S0 |

f ' i

-~--S. 4---Penal Code (XLV of 1860), Ss.302 & 310 (5)s--Criminal Protedure Cod:e fV of 1898),
S.345---Reinstatement in service---Acquittal by 'compounding offence! of 'm derz-iPayment of -
Badal-i-Sulk---Respondent was employee of a Bank and was convicted h the ch rg%: o’flmu’rder but
later on offence was compounded between the parties and respondent was| acquitted a#ter payment
of Badai-i.-Sulh-,--After the respondent was convicted under the charge of murder, ,?‘.lk proceeded
Against him and removed him from service---Bank declined to reinstate him in s€rvice, after he was
‘acquitted of the charge but Sérvice Tribunal allowed the appeal and rein stated him in service---.
Validity---No allegation was levelled against respondent regarding any illegality, irregularity or -
impropriety ‘committed by him in relation to his service and acquittal in|the case of murder had
removed the only blemish cast upon him---Conviction of respondent in murder was the only ground
on which he had been removed from service and that ground had subsequently disappeared through
his acquittal, making him re-emerge as a fit and proper person entitled to continue with his
‘service---Even order of removal. of respondent from service had provided that his cdse would be
considered by- competent authority for his reinstatement in service in casel he was accfuitted of the
criminal charge---Respondent was Justified in claiming his reinstatement‘ in service 1:1p0n jearning -
acquittal from the competent criminal court--Supreme Court declined to interfere in the judgment = |
passed by Service Tribunal, whereby respondent was reinstated in service--]Appeal Vsi‘/as! dismissed.

——— e t——— ——

Shehzad Ahmad alias Mithu and another v. The State 2005 PCr.LJ 1316 and Muhamrjﬂad Siddique v.
1 The State PLD 2002 Lah. 444 ref. - - ; -

: ; ‘ | | L S

(h) Service Tribunals Act (LXX of 1973)--- - ‘ ! o ' ' I ~ [
SR ! o

----S.4---Appeal---Limitation---Civil servant sought reinstatement in sery'ice, after h? as acquitted

-from murder. case---Service Tribunal allowed the appeal filed by civil sefrv?nt’ and reinst‘ateq him ih

service---Plea raised by employer/bank was that appeal was barred by lirr1|itati01!17--Validit)q-uCivil
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servant was. acquitted in criminal case on 22-9a1.9_98'53:nd he filed hi;s 'de:pan:me ,t_él,' appeal on

12-10-1998, i.e. within three weeks ‘of his acquittal in criminal case---It would |have been|a futile .

attempt on the part of civil servant to challenge his removhl from servicd ’bc:fofre carnlih acquittal in {
il ]

| the relevant criminal case--:It was unjust and oppressive to penalize civ servarnt fc?rl - I't filing his
.departmental appeal before .earning his acquittal in criminal case which had for ed| éhle foundation
for his removal from service-:-Appeal before Service Tribunal was not barred by limitation. |

| The Chairman PLA.C. and others v. Nasim Malik PLD 1990 SC 951 and Muhammad Aslam v. WAPDA
and others 2007 SCMR 513 distinguished. = = SRR | o .

Rajé AIeeﬁ;l Abbasi.;Ac-i‘vdcafe.Supl.'éme Couft fér Appellants.
| Shakeel Ahmad, Advoéate-S-ppreme Court féf Respondéﬁt.

_-I\/~Iudas"sarAKhalid Abbasi, D.A.G. (On Couft'nétice).: | . | -
Date of hearing: 8th April, 2010, SRR T B N I B
'ASI.F SAEED KH'ANA KHOSA, J.---The appeal in hand éthrows up an islsue"WhJch llllaLi ﬁew ;er been

brought up before this Court earlier and, thus, the casé in Hand is a case of first in pression. The facts

leading to filing of this appeal are quite simple and admit of §lno ambiguity but fthe ~quest1|oﬁ1 raised before
the Court is novel and, therefore_, the same has been attended to by us with acute consideration.

12. Mumtaz Khan respondent was a Mobile Credit Officer serving ‘with the Agricultural Development . }
Bank of Pakistan when he was implicated in a case of murder through F.LR. No.327 registered at Police
Station Naurang, Dis‘trict Lakki Marwat on 8-9-1991 in respect of ‘an offence!under section 302, PP.C,
read with section 34, P.P.C.-As a result of trial of that criminal case the respondent was convicted by the
learned Sessions Judge, Lakki Marwat for an offence under section 302(b), P.P.C. read with section 34,

PP.C. vide judgment dated 15-11-1995 ‘and was sentenced to imprisonment for ilife and a! fine of
Rs.40,000 or in default of payment whereof ~to undergo simple imprisonment for five.years. The -

- respondent preferred an appeal in that regard but his appeal was dismissed by the Pésha}'ivar Hig:h Court,
Dera Ismail Khan Bench vide Jjudgment handed down on 1-4-1998. We have been informed jthat the
respondent had not challenged. his conviction and' sentence any further ancii %fter a|few months of the °

| decision of his appeal an application had been submitted by him before the Ida ed Sessions JudgE, Lakki

Marwat seeking his acquittal on the basis of a comptomise arrived at betwee h_'imind!t.he heirs of the .

| deceased. That application submitted by the respondent was afllowedby the 1&; ed Ses‘s_iolns Judge, Lakki -
Marwat on 22-9-1998 and the respondent was acquitted of the charge on the .b:a is:of compromise..On the P
departmental side, the respondent was served with a show cause notice on 2241-1996 ag by lthen he had |

| already been convicted and sentenced by the criminal Court ‘on the charge df urder|and |t ¢ respondent .
submitted a reply thereto on 28-1-1996. In view of the respondent's alrea'dylf_r- corded conviction on the

-charge of murder by the criminal Court the respondent was removed .from 'sérvice lon =3|-,3-199!6. After
{ earning his acquittal from the criminal Court on the basis of comp'ronﬁisle' the resboﬁdcnt,' filed a
departmental appeal on 12-10-1998 seeking his reinstatement in service with'all the back benefits but that

appeal was dismissed by the competent authority on 26-2-1999. Thereafter. the respondent preferred an

appeal before the Federal Service Tribunal, Islamabad in that regard which appeal was allowed by a

majority of two against one by. the Federal Service Tribunal, Islamabad vide jud!gmentldated' 3-7-2000 and

the respondent was ordered to be reinstated in service with all the back benefits. -That;' judgrflent.r;endered
by the Federal Service Tribunal, Islamabad hdd been assailed by thé appellants befor? this (;Zourtithrc')ugh

| .| C.P.L.A. No.1391 of 2000 wherein leave to appeal was granted on-14-2-2002 to" consider the following .-

.| points:--- - - L]

|

‘
i

"(a) Whether the appeal before the Federal Service Tribunal was not time barreld? |
. Pl |
' !

|
B i . 304Jun-22, 9:28 AM
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3. We have heard the learned counsel for the parties at ‘Sofneiléngth and hav

| and others 2007 SCMR 513. I

.- ) . -

(b) Whether a convicted person, who is released after péy‘mént of Di—,:yal amount, could bé said or.

- . i , - P ; .. B .
' http://www.plsbeta.com/LaW()nlmc/law/cased_escription.aSp?cased..._

“could be declared as a person acquitted honourably and in that eventudlity, could 'sj.lch‘a.: person, -

~ who is released on payment of Diyat, was liable to be reinstated into service? - |

(¢) Whether the payment of Diyat absolves-a person from the acéusatidh of mul'dﬁr? and " |

(d) Whether the respondent was an acquitted ‘person.or was a convicted person ‘éven ilfte'r the
] ) . i . : !

- payment of Diyat?" : : !
A Hen_ée, the present appeal béfore this Court. L o
. o ’ ) ' i Te 1 ..
N

LY D__;_

L Lo
' / _ gone throug.[h the record of
this case with their assistance! - o S S ' !

4. It has been argued by the learned counsel for the appellants that the jud_g'r:nent' passed b‘fy' this Coﬁrt"in

the case: of_Dr. Muhammad Islam v._Govcmme‘nt of N.-W.F.P. thraugh Secretargl F.oogli, Ag'ricultu%al, Live

and, thus, acquittal earned by thefrespond}e‘nt in the case of murder by paymept ?f Diyat to the heijrs of the

| deceased had not washed away the blemish of the réspondent regarding his being a punishad person and
such blemish had rendered-him incapable of pressing into service his acquittal. for the putpose of| seeking .

reinstatement in service. It has further been argued by him that the- cOmi)romisc entered into by the
respondent on the. charge of murder amounted to admission of guilt on hjs; part, as(
Muhammad Siddique v. The State PLD 2002 Lahore 444, and, thus, it even otllierwise offends against.

"public policy to reinstate a person in'service who is a self-condemned m'urdia'rc . The|learned counsel for-

the appellants has lastly argued that the departmental appeal|filed by the respondent fwas fb arred|by time
and, therefore, the Federal Service Tribunal, Islamabad ought to have dismissed his a pe;all on this score.

/| In support of this submissionA the learned counsel for the appieliants has placélldv reliance upon!th‘e cases of -
" The Chairman P.I.A. C. and others v, Nasim Malik PLD_ 1990.SC 951 and Mhh.imma A%l!a m v. WAPDA

LI H
i

| - As against that the learned counsel for the respondent has maintained that the entire controversy
presented before the Federal Service Tribunal, Islamabad and also before this.Cburt regarding ‘acquittal ‘of
| the respondent on the basis of paying Diyat tothe heirs of the deceased is Ilniscdnceived' because the - -
| Tespondent had earned his acquittal after paying Badal-i-Sulh to the heirs of the deceased under section -

310, PP.C. and not upon payment of Diyat. He has-elaborated that Diyat ‘may-be a punishment

contemplated by the provisions of section 53, PP.C. but Badal-i-Sulh is s'urelyfnot a punﬁis'_hmen.t :
‘mentioned in that section. He has also argued: that. the respondent's appeal before the Federall Service

Tribunal, Islamabad had been filed well within the period of limitation and in the comments subrril_itted by

the appellants ‘before the Federal Service Tribunal, Islamabad no objection ,'had béen!rajsed by them " -
regarding ‘the appeals filed by the respondent before the Service Tribunal ol befmll'e ihe}depa}tmcntal )
- | authority being barred by time. He has further maintained in this respect th'at?tl'é}re; is oth:iné avaflable on

| the record of this case to establish that the respondent's appeal filed before the

barred by time or any objection had ever been -raised'beforeé-th'c.department:afl uthority 'in that regard or

that the said appeal had been dismissed ‘on the ground of limitation. 'lﬁle learngd "otllpsel for the
respondent has gone on to submit that no allegation had ever been levelled ,z}g inst %hE respondent

regarding commiission of any illegality, irregularity or impropriety by him infhjs se ice jand the blemish

upon the respondent on the basis of his conviction in a case of murder stood jwashed dwaylo  the|basis of-

his acquittal in that criminal case and, thus, there was no impediment in his rlei’ 'xstatemenlt'irll Serv]ice ‘with

all the back benefits. The learned counsel for the respondent has highlighted thdt ever in the orde;r passed

on‘3-3-1996-regardin_g the res'Pondent's removal from service it had Speciﬁcéll%r.béeq mentioned! that the

e

held in the| case of -

epartmerntal authority was |

©30-Jun-22, 9:28 AM
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said- removal from service was conditional and ‘was reversible in. case of |his acquittall in ‘the relevant
) L

criminal case. With these submissions the learned counsel for the respondent!.}as;sul': pore hthe majority-

| verdict rendered through the impugned ji;dgment handed down by the%! Hederal Service Tribunal, -
Islamabad. - o . . S NN ‘ : o

6. The learned Deputy Attorney-General appearing on the Court's notice has also maintained before us
that the respondent - had earned his acquittal in the relevant case of murder not on the basis of payment of
| Diyat to the hefis of the deceased but upon payment of Badal-i-Sulh to them and, therefore, his acquittal
was without any blemish and the. same warranted his reinstatement in service with all the back benefits.
The learned Deputy Attorney-General has also supported the majority Opiﬁioﬁl recorded by the Federal
Service Tribunal, Islamabad through the impugned judgment rendered by it on 3-7-2000. - i ‘
7. After hearing the learned counsel for the parties and going through the rfecciwd' of |this case wjith their
assistance and after. perusing the precedent cases cited before us we, have entertained o mahner of doubt
- that the majority verdict delivered by the Federal Service Tribunal, Islamabad peinstating the res:pondent R
“in'service with all the back benefits was quite justified both on facts and in law: We may observe that prior - '
to ‘introduction of the Islamic provisions in the Pakistan Penal Code, 1860 an acquittal of an [accused -
person could be recorded when the prosecution failed to prove its case against him b‘eﬂloxfld reasonable
doubt or when faced with two possibilities, one favouring the prosecution ani the other 'favourling the,
| defence, the Court decided to extend the benefit of doubt to the accused person and anlacqui tal culd also
- | be r.eéoyded_ under section 249-A, er;'P.'Cuor section 265-K, Cr. P. C. when thI harge agz%i! j :
| person-was found to be groundless or there appeared to be no probability orf is being ¢
offence. After introduction of the Islamic provisions in'the Pakistan Penal iCode, 1860
become possible for an accused person to seek and obtain his acquittal in a case of murder eith"erl.through
waiver/Afw under section 309, P.P.C. or on the basis of compoUnding/Sulh.fur{der sektion 3 10, PP.C. In
' the case of waiver/Afw an acquittal can be earned without any monetary payment: to the heirs of the
deceased but in the case of compounding/Sulh an acquittal may be obtained u:pon acceptance of Badal- -
i-Sulh by the heirs of the deceased from the accused person. In the present case the respondent had been o
acquitted of the charge of murder by the learned Sessions Judge, Lakki Marwat as a result of
compounding of ‘the offence and such compounding had come about on' the basis of acceptance of
Badal-i-Sulh by the heirs of the deceased from the respondent. It is true that Diyat fis one of the forms
“of punishment specified in section 53, P.P.C. but any discussion about Diyat has been found by us to

be totally irrelevant to.the case in hand because the respondent had.not paid|any Diyat t(;') the fheirs of |

-the deceased but he had in fact paid Badal-i-Sulh 'to them for the purposd of ¢ 'mﬁoul'nding of the | .
|. offence. It goes without saying that the concept of Badal-i-Sulh is totally different ;frorr'i.the concept of
~ | Diyat inasmuch as the provisions of subsection (5) of section 310, PP.C. and|thé Explanation attached . |
| therewith show that Badl-i-Sulh is to be "mutually agreed" between théi parties |as ia term jof Sulh *
between them whereas under section 53, P.P.C. C Diyat is & punishment atid the provisions of section
299(e), P.P.C. and section 323, P.P.C. manifest that the amount of ‘Diyat i$ to be fixed by the Court.

The whole edifice of his arguments built by the learned counsel for the ap' |ellat}ts upon Diyat beinga ‘

S
o
=]
Hh
Q-
s
<

form of punishment has, thus, appeared tows to be utterly misconceived. : I C

! ' ' 1B
8. The provisions of the. first proviso to subsection (1) of section 338-E| PIP.C. ‘clearly contemplate
acquittal of an accused person on the basis of compounding of an offence by invoking the provisions
of section 310, P.P.C. and the effect of such compounding has also been clarified- in most iexplicit
terms by the provisions of subsection (6) of section 345, Cr.P.C; in the follow‘ing'wordé:--. ' '

"The cdmposition of an offence undér-this section shall have the ‘effect of an acquittal of the
accused with whom the offence has been compounded.” T : ‘

9. The legal provision mentioned above leave no ambiguity or room for doubt that (I:drripc unding of an
offence of murder upon payment of Badal-i-Sulh is not a result of payment of Diyat which isf a form
of punishment and that such compounding of the offence leads to nothing but an facquittail of the
accused person. It has already been clarified by this Court in the case of Dr. Muhammad }slam V.

Government of N.-W.F.P. through Secretary Food, -Agricultural, Live Stock" “and | Cooperative

| 30un-22, 9:28 AM
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;| such objection had been raised by the appellants before the Federat Service: Tribunal

. .. . - . . Co- . 1
‘| case and, thus, in the peculiar circumstances of this case, we have found it to
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|"11.- It may .not be out of place to mention here that even the order of removal of the. respondent from

I
. . i- F- h
 service passed on 3-3-1996 had expressly provided that the respondent’s.case {would be cd)‘nsu::lered by the

. < . . S b . AN
competent authority for his reinstatement in service in case hé was acquitted of the cnimmlal |charge. Thus,

'service upon earning an acquittal from the competent criminal Court. : l R
|

respondent's appeal before the Federal Service Tribunal, ‘Islamabad was prcfjerred within the requisite

the period of limitation or that the same was dismissed on the ground. We ’ha‘ve further noticed that no

, Islamabad. As the

!
assertion of the learned counsel for the appell_aﬁts regarding the respondentis c;[lepartr:nen;tal appeal being

for us to follow the principle laid down in the cases of The Chairman PLA.0 and of ers;v. Nasim Malik

acquitted in the criminal case on 22-9-1998 and he had ﬁ_led!lhi‘s departmental appeal|on 12+ 10-1 98;.i.e.
within three weeks of his acquittal in the criminal case. It would have been 4 futile a empt on the part of

. . .- 5. . . [ 3 o
counsel for the appellants in that regard. We may also observe in this context|that the espl:fdent
the respondent to challenge his removal from service before earning an acquittal in the relevant criminal

penalize the respondent for not filing his departmental appeal before earning his acquittal in the briminal
case which had formed the foundation for his removal from service. B R

13.: For what has be,en'discussed.above this appeal is disfﬁissed and the impugned rhajority verdict

rendered by the Federal Service Tribunal; Islamabad on 3-7-2000 is upheld and maint ined.

MH/C:3/S- ) - Appeal dismissed. |

on this score as well we have found the respondent to be quite justiﬁed' in claiming his r;lpstatément in
12, As far as the’ subnﬁssidq made by the learned counsel for the appellants: regarding the resp’on_dént's. _
appeal being barred by time is concerned suffice it to observe in this contéxt that admittedly ‘the - -
pperiod of limitation, There is no material available before us.to conclude or hold that the respondent's.
departmental appeal was barred by time and, .if so, whether the delay in the respect, if any,. Had. been

| condoned or not and on what basis the said appeal had been dismissed, The{order|of dis issal of the
| respondent's appeal by the departmental authority did not mention that his appeal had been filed beyond

barred by time.does not find support from any document produced before us, therefore, it.is not possible -

PLD 1990 SC 951 and Muhanimad Aslam v. WAPDA and others 2007 SCMR 5113 cited, by, thc:lbleamed
ad been -

b;e unjust and ‘oppressive to-

| [T e e e e

udgement B T http://www.plsbeta.com'/LJaw Duline/law/casedescription.asp?cased. ..
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IN THE COURT OI‘ MOI&IB UR REHMAN
JUDICIAL MAGISTRATE KARAK

. CaseNo .5 'of2020

State VS, Naveer Ullah

27.07.2020

Exi mtm.r
granch Karak&

e

Caae FIR No 135 dated 0'8' 03 2020 u/s 302 PPC Pohce Stat1on Latembar .' S S

| | ébltlpl_ét_e‘fch_ttllan 1ecelvedﬁom i)tésct;tlttOn. : APPf01 l‘. |
- State pfe‘:'s'eilut.l’;:r--‘ L | -
| The .mstant casé under sectlon 302 PPC 1S, excluswély ;
',tr1able by. the Court -of. SBSéIOIlS hence the‘fﬁc‘asle ﬁle 1s |
o fOl'WEllded hetetmth under' tlte lplOV-ISIOHV t)f Settlt)tl 190 Sub:j'

e Sectlon 3 C1 P C to the Coult of Hon'ble Dlstuct and Sesswns :

.: J udﬁe Ka1al< f01 ful thet appmpn'tte o1de1 pleftse

‘ Muham of ﬂ‘llS Comt 1s dnected to send the case ﬁle,i_ h
f01thw1th to the COUI"[ of Hon ble Dlst1 ict. and Sessmns Judge o

o -Kalak and aISO make leluvant ently in the 1eg1qte1 o e

l
e ! (MOHIB URREHMAN)
T P | JUdICIaI Maglstlate Keuak
i ..
l ’ : : .- L B
|

L R VI
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. Ser:a[ No of Order or | Dateof Order or - lOldcr or other Ploccechngs with ‘ug,naturc ofJudge or Maglstrate and that of ‘\ ‘
Proceedmo 1+ Proceedings’ - pames or counbul wlu.re necessary.

LT &C“)‘};)‘v Case f'le u.celvcd f1om le‘umd ama Maystratc today To be: \
SR R S -',_ | checked and puL up for ordexs beioxc lhe Ieaxncd Sessxons Judge o
R SR '_.Kam}\ today A j': SRR :

‘Supe; {ntendent, N
esgions Judge, Karak

I1:1_StElITt, inse Iecelved ﬁom the Comt of".

L,é/ o flea.l“Cd M"l”lstlate I\a1a< lt be emeied mlelev SR R

ant

Ce o o Reglstel Accused & complamant be summoned fox ©

o . .ehangur Khan™ >
L O SeSSlOl‘lS Judge, K”ual\,

Lo . hirtiga
: o S ) i N : S G{“‘ 4N wu-“..v s

) ‘ . wk'}‘
O .02 s T

O
[N

O
w
O
o
)
(]
o

Sl

R T ¢ B e Mr.: Ta Muhammad D P. P 101 the State and} ‘

N e T '_i'acc’uwd hcmo trial’ Nazeerullah: on. bail w1t1 learned - - c

- " coungel Mr. Mahk Rehman Advocate plesent WhOf N

M[ VAR I - subnjitted w/nama NOUCB issued to the complainant s

' returhed with the 1ep01t that he has died, hence notice be

N e issued to -Mst Mllcl_j Bibi (w1dow of deceased) for: the ol
SO : - nextldate. In complxance of provisions of section 265:C -

;. CiP :‘, necessary copies are. provided to the accused To'- '
/LL/ o 'com; up for hdmmo 01‘ Lhcuge on J} ﬁ./p o

Gehan & FTE‘(;hﬁn——

I
b
Tl

t‘

‘3653:01‘15 Judoe Kalak
R ;E_:y\;'qm}a-d?dersn.%ex S.Cdoc ' '
S \
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10 9 2020

| :.;1‘2.‘10.2‘0201 R

> é&TTE ﬁTE D

Ff ﬂﬁm’
amnch Kdra“

/\ \7/\7/‘9

07 11, 2020 -

o ac(:used facmg tr1a1 :queerullah on .:lda'ilv p'rels_en.t',‘ Mst
| | er'lj Bt (W1dow of déééagqcﬁj_ s absent and notice:
1ssued t‘d her1etumedw1th report that she has Bé‘én-
‘.'mformed éelsonelly formal cha1ge framed aoamet Fl1e

o accdsed to whlch he pleaded not omlty and claimed tr1all

- _h_edce private WitneSSes inolu'ding the widow of 'decea'sed-.‘.:
a as well ds formal W1tnesoes aldngwﬂh eqse pIeperty be""\f"

| summoned for 12 10 2020

- o Z"summoned for 26 I 1 2020

' Mr. Toj Muhammad DPP for the State and” .’ -

ﬁ:‘__"__._v..._-_.,. e

i ehanmr’Kban
Sessmns Judge Ka1ak

Pre31dmg Ofﬁcer is on leave To -come up as._ -

befme ofi 07 11 2020 ,f_' L

. M. TaJ Muh'lmmad DPP for the State and_-

iy S

| . accused fdcmg tnal Nazeelullah on bau plesent PWs a1e{-;~' S

. v . i not ln attendance and process aoamst them h'lS not been;;-.:‘-/:'-
o L/( o 1ssued due to 1eade1 not on plecedmg date Sumlall

.learned membels of the bar are: al

SO observmg strlke_" (Y

:today on the cqll of KP Bar Councd Peshawax hence-: |
- . proceedmgs ale adjourned Formal PWs mcludmg Mst

E_“_Mxraj Bibi (w1d0w of dece"Lsed) and case ploperty be

Jehangu Khal =
Sessmns Judoe Kala
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Mr Zafranullah A P P for the State and accused

. {facmg t11al Nazeerullah on ba11 W1th learned counsel Mr

B : Mahk Rehman Advocate present Mst MnaJ B1b1

o zdeceased Noor J amal also p1 esent and got re001ded then :

(Ex PA) 1longW1th attested coples of comptomlse

A. facmg tnal wlnch are Ex PA/L. To come up f01_

on51de1 atlon on 28 11 2020

Sessmns Judge Karakﬂ.‘.“;- -

B facmU tual Nazee1ullah on ba11 p1esent The accused .:'
" sought adJoumment to p1oduce h1s counsel who 1s busy': :
e today m the elect1on of KB Ba1 Counc11 hence,,

p1 occedmos are qd_]oumed To come up'on 04 12 2020

/\\ V\7"7 | ’ R

i

0y

.

J ehang‘/—’fé‘fan*- —

Sessmns Judge Kalak

---------
R

”.:j.} (W1dow), Mubammad Rals and Aamn Soha1l (sons) of e -

S statement in. respect of complomtse thh ‘the. accused

. facmg tnal and ptoduced an afﬁdavrt on - stamp paper-' : "

documents subm1tted duung BBA petltton of accused_ .

M1 Zaftanuﬂal AP P f01 the State and accused S

e




IN THE COURT OF JEHANGIR KHAN
o SESSIONS IUDGE KARAK ’

. S. C No 52/7 of 2020

) IA:.‘The State Vs Nazeerull ah,
o 04122020 .1 IVh Zaﬁanullah A P P for the State and

| laccused facmg trlal Nazeelullah on ball p1esent
: 2 The accu;ed named above 1s facnug tual in
- ‘,: _case FI. RNo 135 dated 08 3 2020 under sectlon 302' s

" .PPC regnstexed at P. S Latarnbe1 Dlstnct Karak.
o 3 " On 26 11 2020, Mst Mllaj Blbl (w:dow)
' ._'Muhammad RaIS and Aamu Sohall (sons) of the% |
- '_.deeeased-_Np_ori Jamal‘a.ppeared 'befot_‘e the Courtv and

- pxloduced-“an affidavit. . of coin;irofnise ‘alongwith

Qﬁﬁsﬂ""o R attested coples of comp10m1se documents whlch
HhAang L ' ’
Eia}“\“"';\ ,’,:)a,?g S were pioduced before the Court at the tlme of ple- ‘
q’iﬁnc ‘ » L . ) P ) .
. . /k\\’]/.\?’ Q. e arrest ba1l petltlon of the accused facmg tuaI and to.
_— Y . 4 S

| f_ thls effect thelr Jomt statement recoxded where@.’

,.-...—1-—-—-—

- :

"deceased Noor-'—Jamal have already effectedJ
a____.._______________,_._f

/j:ﬁ?@” - cb*’*—"*mpromis;evvi'th*‘tr—e acEsE facin'g'-tfial'Nazeerullah7

oL/ /}‘/9@_6 out31de the Count"‘at banl st'tge Wh 1e1i1_;h'e'*1@

Karak ‘ |
. .satlsﬂed them about hls IANGCETICE, 7They fuzther '

Sasqc"\s JUdc‘

":T.stated that the same compiomxse 1s still 1ntact and
' ‘,durmg BBA petltlon of the accused facmg trlal they

_' ,,ft'fvas well as the. other legal helrs of the deceased have




got 'recordefd 'their‘-c‘clnp'ifcmise statement,

+

" compoundable;  resultantly, : on - acceptance ~of

Thy s
e :: furthet stated that thev have got no obJecttetl on’ the :
Hacqultta .of tlle accused facmg tnal Nazeerullah in
the 1nstant case The afﬁdav1t was. placed en ﬁle as
, v"Ex PA whlle A attested coplesl of ,;".C“'OI-I“lpI“O'l‘llise:-‘.:‘.l R
documents submltted dtlrmg ball stage lvvele alch”
'f’.lplaced on ﬁle as, Ex PA/ 1 (cons1st1ng upon 10 pages) "
4 . In V1ew of above I am satlsﬁed that- the-;
- F‘Simt?_i’omﬂ-ise IS gdtiuthe. ‘The _dffeitce'if.vilth‘ tvhi_clt the N

accused ‘facing “trial has - been charged-is also.

- -compromise,. the"accused on trial. Nazeerullah is .

1 . acquitted of the charges on the-basis of compromise.

11ab1ht1es towards ba11 bonds The case property bef' :

o

“Announced.

j.d..ISpQ_Sed.Of ‘11_1_ aCQot'd,an‘cevwith‘-lavv.vj

o File_l'bje_tcon_"si'gﬁed t'c'Recc'rd_’Roblp;' N

Tlte"t_acc.used:f ie On 'I'Bla-il _ his -baﬂ 'Bcnde ) étandsﬁ '

“fcancelled and hlS su1et1es a1e absolved of theu

"7._'}-'.1<ept mtact tllI eXplI'y of perlod of hmltatlonu; :

",'i...‘plescnbed for appeaihewsmn and theleafter be‘;;

Sess1ons Judge Karak

8@@51{3@1“ J”dqe i\a*ak

/han gif Khan,__‘:;_ "
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N THE COURT OF TEHANGIR IxHAN SESSIONS JUDGE KARAK |

&b R :.g‘ o CHARGE

FIR No. 135 dated 08, 3 2020 u/s 302 PPCP. s Latambel District Kar ak - R

I Tehanglr Khan Sessmns Judoe Karak do lzereby charge you accused -

" Nazirullah aged about 40/41 yea1s son of N001 Jamal remdent of S'ukot Tehsﬂ S
- Takht-e-Nasrati DlStI’lCt Kalak : : ' ‘

..... Accused B

- That YOU accused named above at 14 20 hOU.lS on 08 3 2020 at un- paved.~ 'A
. way Ieadm0 to the lands known as Bajalgal s1tuated near. Vlllage Salk()t -

| falhng w1thm the crlrmnal Jut 1sd1ct10n of P. S Latambe1 D1st1 ict Ka1 ak have' - ;

‘committed the’ qatl e- amd of - your fathe1 namely Noo1 ] amal Khan"f

A(complamant oW deceased), thmugh effect1ve fire Shots Wlth y0u1 plstol' o

a and theleby have commltted an offence pumshable u/S 302 PPC and w1th1n .

: the coomzance of thxs Court

And I heteby duect that you be tued by me on the afore sald charge

The chatoe has been read over and e\plamed in the language of the accused ie, Pashto

: Dated 13 9 2020

>O>0>0 e

- :Aecused

/ /7 '7 'L "J
{ (.

N e T i

T ehanglr Khvan; ==

-'.Sessmus Judge, Karak. -

‘ Do you' hear and im’dersland I/zé: ch'c'zrge?i : :'~ '
_'ch.-'.' o : o

- Do you plead guzlty or clazm ir zal 2

-+ I plead not guzl{y and clazm trial.

- Do you want 10 produce defencc? R
- Yes (f; equlred) Cettlﬁed u/s 364 Cr PC

-

. Nazu ullah

é’%"ﬁ’%’@i‘& bk

o 1‘,,}“,;!7‘!*?’:
!simm i1 ‘.

o (fcmf “f" Sess1ons Judoe Karak




ATV

J oint statement of (1) eraj B1b1 (w1dow) aged about 70/71 years : ‘

2) Muhammad Rais aged about: 49/50. years (son) and (3) Aamir

Sohail aged’ about 25126 years (son) of - deceased Noor Jamal,f...‘_.'_..'

re51dents of Sa1kot Tehs1l Takht e-Nasrat1 DlStI’lCt Karak -

Stated that the accused facmg trtal Naz1ru11ah has been -
charged v1de case F I R No 135 dated 08 3 2020 reg1ste1ed under o
SGCtIOHS 302 PPC at P. S Latamber Dlstrlct Karak on the rep01t of ' .
N001 Jamal, the deceased then 1anred We and the other legal heus:i _'

of the deceased Noo1 Jamal have already effected comprom13e w1th e

the accused facmg trlal Nazuullah outs1de the COUlt at. ba11 stage}

whereln he has sat1sﬁed us about hlS mnocence The same L
co1np10m1se is stlll mtact In thls 1espect duuno BBA petltlon of S

the accused facmor tnal we and the other legal helrs of the deceased‘ B )

have got 1ecorded ou1 comp1omtse statement To this’ effect we.
ploduce an afﬁdav1t on stamp paper which is PA and also p1oduced
attested coptes of complonuse documents submltted durmg BBA L

petition of accused facmg tr1a1 1nclud1ng statement of all the legal B

heirs. of deceased Wthh a1e Ex PA/ 1 (con31st1ng upon 10 paoes)

The comptomlse is Stlll mtact and we ‘have oot no Ob_]BCUOl‘l on the S

acqulttal of the accused facmg t11a1 Nazuullah

RO and AC
26 11 2020
Mst MnaJ B1b1 (W1dow)
CNIC No 14203 1999980 2

Muhammad Rals Ixhan C 7/
CNIC No 14203 4827420 7

Aamu Sohaﬂ ﬁ ,/
CNIC No 14203 5302265 5 wL ')

mnglr Khan;-— --.u_‘\’;‘ ;
Sessmns Judge Karak |

w\ﬂz@f\/ n/:e/ “ﬁk\ \
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) Servxce Appeal Nw:} 2 [5 00 / 20 1 8

~ Sana Ullah S/o Muhammad Yaqoob R /o Baram Khe
; Gud1 Khel Tehsxl Takht-e- Nasrat1 Dlstnct Karak e

" Versus

-1 Provmcml Pohce Ofﬁcer/ Inspector General of Police .

.. | o KR |
'Khyber Pakhtunkhwa, Peshawar - o ST
2. -.Commandant FRP Khyber Pakhtunkhwa Peshawar -

Supenntendent bf Police, FRP Kohat Range Kohat

4, Govérnment of Khyber Pakhtunkhwa through

: Ch1ef Secretary Peshawar ' _
[ - APPSR '...Respondents

r . ' '

, APPEAL UNDER SECTION 4 OF SERVICE TRIBUN AL AC’I" 1974
AGAINST ' THE ORDER DATED 11 /09/2018 PASSED BY.
RESPONDENT NO. 3 . BY WHICH MAJOR PENALTY OF
“DI%MISC‘,AL FROM SERVICE?, AND HIS ABSENCE PERIQD OF 07 o

| DAYS IS TREATED AS ABSENCE - FROILI DUTY WITH]OUT PAY,

HAS BEEN AWARDED TO THE APPELLANT' AND AGAINST THE |
/. ORDER 20/11/2018 PASSED BY RESPONDE,NT NO. 2 'WHEREIN
-\3\n;EHE REPRESENTATION/ DEPAR’IMEN I‘AL APPE‘AL MLED BY
rar. APPELLANT I—IAS BEEN REJECTED | L

i -
T I g e
N .. e

By accepting ‘this serv1ce appea.l the pumshment awarded to the.
appellant’ through impugned orders dated 11/09 />018 and’
20/11/2018 rnay gracwusly be set asmie bv declarmc 1t 1116041'
- void, unlclwful without aut:horlty, based on mala flde vc;1d abinitio
and thus ‘not sustamable and the appe lant is esmtled fog ‘UFE‘

-remstatement W1th all back beneﬁts of pay and service.

:-’L .
,,..i:n.\. Ilri!uqu
£ Ve




EFORE THE KHYBER PAKHTUNKHWA SERVICE I'RIBLINALL IPESHAWAR h

:B-_—___-,____—-———-——_———_'-_-——-—————
\\' ak ng

Semce Appeal Ng. 1500/2@18

Date of Instltutlon S | 12 2018
Date of Dedsnon B 17.05. 2022

4

|Sana Ullah S/O Muhammad Yaqoob R/O Baram Khe Shnwa :
Gudl l’hel Tehsn Takhtl e-Nasratl Dlstrnct Karak. f |
, *' ' (Appellant)

yERSUS 5@-

i ll N
. Provmaal PO]ICE Ofﬂcer/Inspector Gehe’ral of Fi;ollce Khyber .

‘Pakhtunkhwa Peshawar and three others

f ' o "'(Refs'ponce'nts)
Shahld Qayum Khattak o Lo

Advocate | . ... Fof .:ap:pellant.. I'

Kabir Ullah KHattak,

. Addltlonal Advocate General‘ . .. For resp(!)ndents
Salah Ud Din " -,,Member;(J.)
Rozma Rehman L .. Member (J)

UDgMENT *

) .

| ROZINA REHMAN, MEMBER (Jl The appellant has invoked the

' jul‘isdlctipn' of this Tnbunal through above txtl{ed appeal-wnth the .prayer
- asfco'piéd below: |
~ “By acceptmg this service aplpeal the punmhment'

awarded to the appellant through |mpugned orders .

/7 o -‘dated 11.09.2018 and 20.11.2018 may grac:ously be
: Jooo ‘set aside by declaring it illegal, void, unlawful

_VW|thout authority, based on malaflde voud ab |n|tio ,

‘and thus not sustamable and the appell'mt is

’entltled for remstatement thh all back benef:ts of -

" pay and service. ATTESTED |

|1) [R2XTY ’

P> by iy e

Pt mﬂw
y A 1212
. J.\h‘}.‘n v ¥ ‘;}Ar\fjt (A3 Y




, .

-"2;;' : Bnef facts of the case are th’rt apilpellant was serving as

- Constable in FRP Platoon No 122 deployed at Dlstrtct Kohat lt was

| oh 29. 07 201 8 when one Momln was arrested v,lde c'ase-FlR No.446

for havmg 4. Kg of Charas ‘who allegedly named‘appellant as an

accused therefore the appellant was al'so a'rrested on the_sarn,e.day

3 )

K | :
by the local police. He was served wrth a charge shelet alongwith -

‘ tatement of allegatrons whrch was properly replred |3ut the‘.‘same.

: was not taken into consrderatlon and a Ippellant was drslmrssed from
| | -

servrce on 11 09 2018 He filed departmental appeal which was

!
qis'miSs'ed h.e'nce th’e‘present service appeal.

P
L

| 3. We have heard Shahrd bayum Khattak Advocate learned '.

|

qounsel for appellant and Kabrr Ullah Khattak learred Add;itional '

- .
‘Advocate General for respondents and - have gone throug’h the

I
l

| rlecord and the proceedmgs of the case ln mlnute partlculars.
l l‘ ,

a 4 Shahld Qayum Khattak Advocate Iearned counsel 'appearing on

'.'behalf of appellant inter- alia, subrnrtted that the rmpugned orders are

: I

' |‘Iegal unlawful without authorrty, hence th|r= same are liable to be set
|, | |

I |

‘asnde berng based on surmlses and co|njectures ‘Lt wa‘t submrtted that

3 'the rep!y to the charge sheet submrtted by the ap
_ I Y .
,rnto consrderatron and that proper procedure was not adopted it was -

ellant Was not taken

contended that no show cause notrce was rssued to the appellant and
- : r
that no proper regular 1nqurry was conducted n order to scrutrnrze the

conduct of the appellant with reference to the cwarges The learned'

counsel further contended that- the appellant was falsely lmpllcated in

l' .-’rase FIR No. 446 merely on the statement of an a_ccus;ed person and |
"that the appellant was. nelther apprehendecl on :spot :!Lr any .

l

o] SO
mcnmrnatmg artrcle was recovered from hls immediate possession.




5 .. o
-LaStly, |t was submrtted that no proper opportu'nity'of pt'srsonal hearing

) was provrded to the appellant and htle '\|Nas conde"’mnédf:unheafd‘, that

‘ the appellant was on duty at the relevant trme of alleged occurrence '
I |

and was arrested on the same day and the moment hel was released ‘

’""i l ' l

from Ja:l he resumed hlS duty, therefore the absence p%enod of seven

h days was beyond his. control as he was conﬂned in juleSIal lockup but

|
i -
"‘this aspect of the case was |gnored by the respondents\;.l

|

5. Conversely, learned AAG contended that appellant had

-t

’developed llnks wrth drug paddler nami Iy Momln who vslas arrested by

efore the Poltce B
l .

lparty to have been brought the recovered Charas 'for the present'

the local pollce Wlth 4 Kg of Charas who dlSCIOSed b

| ‘appellant therefore, appellant was arrestej and propcr case- vrde FIR .

No 446 ‘was reglstered He submltted that he was ; properly ISSUEd_

] |
tharga sheet wrth statement of alleglatrons and Inqun’y Off‘cer was-'

','.nomlnated to conduct lnqmry agalnst hll‘l’l and that after fulﬁllment of

. l .
all co'dal formalltles he was drsmlssed from servrce by the competent

lau.thor;ity. - .‘ i | 5 i |

_ : 6. From the record rt is ewdent that appellant Sana Ullah was

|
charge sheeted for havrng commltted the followrng acllts/omlssmn:'

: “As reported vrde FRP‘ mes hohat DD No 03 dated-
| ‘- 129.07.2018, you have been charged/arrested vxde casc
i lFIR No 446 dated 29. 07 2018 U/S 9- C CNSA P. F Cantt.
.DlStl’lCt Kohat for dealmg w1th Narcotlcs as-rs'levrdent, '

. from contents of sald FIR because agcused Momm after

STEI} recovery of 4Kg Chars dlsclosed be fore the SHC) that he

you. (Sana Ullah).-__ |




a4

Secondly, you remamed absent V1de DD Tilo.% dated a

27 07 2016 till date Thus you have comlmtted o Trross

1.

; “stconduct” as deﬁned in Rule 2 of Pollce Rules

I.
. . : : . !

19757,

; | | | |
'He submltted reply to the charge Sheet andl one Noor Ullah Khan DSP

"FRP Kohat was appomted as Inqulry Olﬂcer The mqurry report lS

alvallable on. fiie whlch shows that o' ltness wasl examrned in

presence of the present appellant. No cogent and rellable evrdence

i was adduced in the course of lnqwryl agamst appellant Call Detail

‘\TTESTEnl

,,
{

’Recorcl (CDR) of appellant was collected bLt he was heyer confronted

l

‘ '\lwth the CDR stnctly in accordant:e Wlth law and- prochure.'I-tls'also

- not denled that the appellant was not arrested on spot and - nothlng -‘

lncnmlhatmg was ever recovered frdm h|s possesslon The maln

‘accused Momm allegedly arrested on- spot for havmg 4 packets of o

"Charas (04 Kg) did not. record his confessron rather ihe charged the

- ,’present appellant allegedly in. his statlemept U/S* 161 Cr PC whlch is

I B
rnadmrssrblc in evrdenle Both accused : Momin and the present

l
I

appellant Sana Ullah were trled in a competent court of Law and vide

- order of . the learned Judge Specral Court Kohat dated 01.04. 2021

~ both MOlTlll'l Khan and Sana Ullah were acquntted from the charges

leveled agalnst them The present appellant was - arrested on

.',29 07. 2018 when FIR No 446 was reglstered His absence is 3ustlﬂed

- as he was arrested and sent to juducnal lockup and sclion after gettlng

- release on ball he Jomed h|s duty HIS lmks wath accu:ed Momun were

| - .
not properly establlshed It has been held py the supel‘ri‘or fora that all

MINER acqurttals are certalnly honorable There can be nofacqulttal whﬁic,hr




SO : .. o . , ;

s . * ot
.5 - . 1 oo

: o -

' may. be. sard to be drshonorable Involvement of the appellant in the

- crlmlnal case was also a ground on whrch He had bee d\smrssed from
. g;‘

servrce and the sard ground had subseqtiently drsappeared through _

; brs acqurttal makmg hlm re- emerge as a fit ahd proper person
o

entrtled to continue hls servrce Hrs lmks wrth |aw breaklng persons

' were not brought on record and the mqurry report rs srlent in this

l

- . . . :‘
regarq:. 3
7.0 It is establlshed from the; record that charges “of. hrs mvolvement
. - !
s in't h cri mal case ultrmately culmrnated in honorable acqurttal of the
ap_p N thhe competent cohrt ~of "Lay Law*In this- respect we- have

. Lsought gurdance from- 1988 PLC (CS). 179|' 200_, SCMR 215 .and PLp

1

2010 Supreme Court 695 and Judgments rendered by.thrs Trrbunal in

I.

1

qp-—'—"""- "-‘_'-—'r
rsen Servrce Appeal .-No 1380/2014 trtied Ilam Naw Polrce‘
rﬁpé"rtment “Service Appeal No 616/2017 titled-Mumtaz:Ali-Vs, Pollcze -
-L_'___,.—-'" L

rDepartment Servrce Appeal NO. 863/2018 trtled‘Fateh ur- Rehman Vs

B ' Polrce Department S._rvrce Appeal NG 1065/2019WI

',

Lran Vs Pohce Departmenj o AA'

8. For*what-has ~been=— gone-above the appeal"at'“hand is
‘_____*______________________,_._.———.._... e e

1

accepted Consequently, the |mpugned order or :mprlosmon on.of. “penalty

u.‘ |

J—

‘ ,,wrth dlsqphnary proceedmgs wherefrom |t~resulted-crre set-allde .and7?
b

. fthe. appellant is remstated.rnto.servrce.f_rom the date: of dismi

1
: ‘servrce wrth il back beneﬁts .The concerned—respondent,.on_recerpt

—_—
sal from'

: of copy__of_thrs Judgment sha|l |ssue the order.-of_appellants

T ﬁ' tement wrth 1 all. back benef ts. havrrg accr ued pr accruabie from
- —————

%
-t




.

)

th d te of hns dusmnssa! f’?o-r-n serwce' Partres are ie[t to,bear=th_ }

i b
Gwn. CHSts. Flle‘be conagned to. the record room

ANNOUNCED. o e g
17.05.2022 | ' |

o K -/ , = (Ro ehman)

.. (Sala h-ud -Din)
Member (J)

i\un\l o \{ ’ ”’(,
TR -

Ch n., DR »
z@/r s

.. : . e . - lult_,____%; /__

ﬁ:m /__\
lJN u. 1

R e
- TN b any




IN-THR SUPRE’VT“‘ COURT OF PAKISTAN

(Orz 11’1&1 fumschohon}

' PRDSDNT : -
‘Mr. Justice Asif Saeed Khan T{hosa
- Mr. Justice Jjaz ul Ahsan '
" Mr. Justice Syed Mansoor Ali Shal

‘ Suo Moﬁu Ca e No 03 of 20'1’7

(Regarding the issue as to ‘wlhether compounding of an offerse

under section 845 Cr P. C ameunts to acquittal o[ the ACCUB
person or I'IOL} :

In attendance: Syed ‘Nayyab - Hussain =~ Gardezi, “Assigtent
' B 'Attorney-(}encral for Paklshn ' ' '

Mr. Tarig Mehmood Jﬂhaﬂoul,' Advocate- -

Gcncral Ishmabad

Mr. Q"Lsim Al Chauhan,' Additional Advocs te-
General, Punjab’ ‘ ‘

M. hchryar Qazi, Addmoncd Advocatc *(Jum “al,
Sindh - '

Mr. Zahid Yousaf Qureshi, ?Lcld.i‘ti.onal Advocate-

JCHCI& 1<Zhyb<:1 al{htunl}lﬂva

Gencral B&].OChlb tan -

‘Dgﬁe'c)ffhéaring':;. 27.05-20l18

' JUD GIVIIENCT.

Aulf Saced Kh'm Khosa, J.. One- Waheed.

Vhidad  haed
K allegcdly murdered a person namcd Tarlq Hus s5ain. on 'OS:O@.:’V 307

_,\_'\'.' i

1n a vﬂladc mn - Lhc area of Pohco Station l\lfmvla k/dnU"’J AEn,

' Dlstuct Jhclum and fOl commutmo thc L,asd oifenco hc was hoolked
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 in-case FIR No. 68 re'rz

.convicted by a lec ~ncd Addl:lonal Sc<

ered aL the said Poli ice Stahon on the same
day for an’ offcncc ur Her oCCUOh 302 of the 1‘&11&151&1“ Penal .7
1860 (PPC). After a regular trial th.u sé

rde,
id Waheed Ahm.a,d was

ons Judge, Jhelum on

©19.02.2009 for an offence unclef sect: a 302(b), gl and was

‘ default of pag yment thereof to 1

. montho

'sentenced to deatli as Ta’zir ancl to pay a = wam of Rs. 1,00 \JuO/-- lO
the heirs of the” deceased by way of conum,nscmon under scc‘ilon

044—1(-\. of the Cod\. of Criminal Plocccluze, 1898 ( Cr.P.C) or in

undergo 3111'11310 nnpnsoaman l'or Six-
The said ‘Waheed Ahm d v1'1%11(31'11;{@“1 his conviction ad

sentence before the Lahore I—Izgh CourL lelwalpu'ld' ».;c,nrh'

'R&\leplndl th ough Criminal Arpcql ‘No. 75 of 2009° which wa

heard by a learned Division Bcnch of the said Court along with
l\/luldev Rcfcrcncc No. 20 /RWP 01' 2009 seeking confirmation of the
scntcnce of death aud mde mﬂoment daLccl 22. OS “’OJ 2 tne appeal

Was d131mssed th conchon -and scmcncc were “upheld and the

sentence of death was con[u*med Thc sald Wclhccd Alhmad lucm

filed Criminal Petition for Leave to Appeal No.. 216 of 2012 Dbefore

this Comt wherein.leave to appeal was gmmcd by ihxs Court on
06.07. 9012 in order to rea 13}_31&136 the cvrclcnc\, in the in LCrCuL of
safe adn’nmsu ation of criminal justice.-As a re ulL of grant of le: e

to- appeal Wah ecd Ahmad preferred. Clllnll‘l’ﬂ f\mel Mo. 328 of

j 1}‘111[. L.LPU\,».
Criminal. Miscellaneous Application No. 185 of ’?Ol/

2012 hefore this Cour and during the pendency

was lled

seckmg acqumcll of the convict-appellant on the basis ol

comprom13e with mc hcr's of

aQ

;'L“q Hussam deceased and the

matter of: compromlise was lcfcucd by this Court to the learned

District & Sessions Judge,- Jhelum {o

verification. The repPort
dated 97.02.2017. submitt

ed by the lealnea istrict or Sessions

Judge, Jhelum in that rcb(ad confumcd the fact unL genuine

voluntdiy and compktn con;p' omise Dbétween the pavtie s had been
affected,  the heirs 01 T'u'm IIuS ain- dcce’tucd had forgiven the

conv1ct~appt,llant had ’W..ll’\/"d Lhcu" ucrht ol Q?SCL‘? fmd had not

cl:umcd any- Diyat in “that respect. After going through Lhc said

revort a 3-member Bench of this Court comprising of cur lem‘m cl

brothers Amir Hani Muslim, Qazi Facz “Isa and Sardar

]d.J 1\1

-

e
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Mushrn J: agrced with- hb 101'dship

Qazi Facz Isa
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Masood, JJJ. unanimously accepted ' Criminal ‘i\/Iisc:‘e]_la-n.cous,"
" Application Nop. '

J8‘%iof 2017 on 21.02. 9017 and "LﬂO"\\r\u lhc

-compromise bchecn the pdtms LuL their lOldohlp differed on

' how the main aopcou was to be dprbcd of upon '1cccp(.:mcr~ of the

: comprom1se Wrmnr/ for the nmJouty Sardar T

chsposed of the apuml in ihu followmcr lCli'llo and A H

“In thxs view of the matter, Criminal I\hsccllancous Application .
 No. 185 of 2017 filed under Section 245 Cr.P.C. is accepted and -
""the compromise .arrived at between the parties is allowed. As

acco1dmg to sub-section (6) of Scction 345 of the Code of

Criminal Procedure, 1898, the composition of an offence shall °

have the effect of an acquittal, hence Criminal Appeal No. 328 of .

©2012 is allowed, the sentence of Waheed Ahmad (’Lppcllan)
. recorded and upheld by the courts below is set aside and he is
acquitted of the charges on the basis of the compromise. He shall

be released ﬁom 1-.\11 forthwith. 1f not 1cqu11crl to be dctamcd in
'~ connection thh any oibc1 case.”

and the said note read as follows:

“Wh1lst 1 agree w1m my learned brother that the application
© . under section 345(6) of the Code of Criminal Procedure {“the |

Code”) .be accepted, [ most ICQPCCquHy cannot bring myself to

agree that the convict/appellant be “acquitted of the charges on

‘the basis. of the compromxbc” Subsection (6) of section 345 of the
- Code does pot envisage an acquittal, as it provides:

“6)  -The composition of an offence under this®
section shall. have the effect of an acquittal-of the

accuﬁccl withh ~whom the . offence has

been ..
compounded.”

2. The "appellant ‘was convicted by the Additional Secssions
Judge, Jhelum, under section 302(13) of thie Pakistan Penal Code
{(“PPC”} for the murder of Tariq Hussain, and.was sentenced to
death. The Trial Court sent the Murder Reference te the Lahore.
High Court for confirmation under section 374 of tb= Code whilst
*the appellant/convict preferred an appeal under . “fou 410 of
the Code. The High Court dismissed the appeal of tug appellarit,
confirmed the Murder Reference and the sentence of -death
-awarded to the appellant/convict. The appellant then preferred a

Taric Mm oo‘l A

,.J., however, wrote a separate note on that occasion

count A8t sociate.

me SO of Pn\qlo\aw
\f.la'.L\g.llntfﬂ

- eriminal petition for ~1ee_w<-:" to appeal before this Court

. thc appcllanL/canvmt with the legal hr.ns of:the decea:

>3. Section 345 of L]"c, Code enables compoundmc' of offences
- and sct's out the- mctbodolow lhk..lCOf It mentions the offences

, which
granted leave, “to reappraise tle evidence available on record in
the interest of safc administration of ¢riminal _]uSUCC" Ilowcvm

during the pendency of this appeal a compromise was effectec by
sed.
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‘punishable under: the PFC which ¢

t{:
may be compounded®. But, - subsection {5) of section. 345 R
stipulates that once an accused has been convicted, “no R
composition for the offence shall be allowed without the ieave of "”
the Court before which ‘the appeal is to be heard”. Undoubtedly, e
the prescribed offences can be compounded, but the composition i
of such offences has to be in' terms of subsection (6} of section B .

345 which stipulates that, “the composition ... shall have the '41
_elfect of an acquittal”. ' 5
. : &

4. In my opinion “the éffect of an acquittal” is different from }’

. an acquittal. The guilt of an accused, that is
‘the accused has committed the offence for w

- Bim. If the legal heirs of the deceased

- murder for which he was convicted, wh

e
e

‘the Human Body"} -“and in respect of
thereto, the Court shall be guided by

-if he is guilty. “The cited verses nei

=3,
£

an be compounded cither
s convicted. The table contained in
specifies, “persons by whom offences

TIXT

ey
~

273,

before or after an accused i
subsection (1) of section 345

ascertaining whether
hich he i3 charged, is
ilt- of the accused has
ed by the Court. The
0, which means he is - i
unishment awarded to f
compound the offence it . . )

ict was not guilty of the - - . . |
ich would be the case if, . |
g the composition, he is “acquitted”.

S also avoids creating such a fiction

as it provides that the “composition of an offence ... shall have the

effect of an acquittal”, which means that the punishment

(sentence) part of the judgment is brought to an end; neither this

subsection states, mor it could, that the conpvict isg “acquitted of

the charges”. The verdict of guilt (the conviction part of the

Judgment) that the Trial Court had recorded could only have been

undone by the High Court, failing which by.this Court; it cannot

be undone by the legal heirs of the murdered person.

determined by the Trial Court. Once the gu
been determined the judgment is deliver
judgment has two. components, convictio
guilty, and the sentence, which is the p

e

does not mean that the appellant/conv

as a consequence of allowin
Subsection (6) of section 34

The law permits the legal heirs of a murdered person to
compound the offence with the convict, with or without receiving
badal-i-sulh/ diyat- (sections 310 and 523 PPC). When the legal-
heirs compounded the offence they clected not to seek retribution
or the enforcement of the sentence. The very premise of
compounding the offence is the acknowledgment of guilt by the
accused who is then forgiven by the legal heirs; the affidavits filed
by the legal heirs clearly also state this.

6. Section 3338-F of the PPC  stipulates that in the
interpretation and application of Chapter XVI {“Offences Affecting
natters 'ancillar_y or alin
the Injunctions. of Islam as
laid down in the Holy Quran and Sunnah”. The aforesaic
interpretation ‘of subsection () of section 345 is in conformity
with a number of verses of the Holy Quran: surah Al-Bagarah (2)
verses 178-9, surah Al-Maidah (5) verse 45, surah Al-lsra (17}
verse 33 and surah Ash-Shwra (42} verse 40. In these verses our
Merciful Creator suggests that for

giveriess and reconciliation is
preferable to revenge or retaliation. A person can only be forgiven

ther state nor imply that the
finding of guilt is effaced. . :

7. Therefore, whilst [ agree with the conclusion reached by

my learnéd brother that the applicationr for compounding the

offences be accepted, I cannot agree that as a consequence the - . {
appellant/convict should be “acquitted of the charges” and thus : ‘ :
completely exonerated. However, since section 345(6) of the Code

. . B .. N : Ry
has not been examined and interpreted inthe aforesaid manner

therefore the Hon’ble Chief Justice is requested to take notice of ).
this matter under Article 184{3) of the Constitutipn' as it is }

=8

deak,
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.gquestion of public importance involving the enforcement of
Fundamental Rights. The ‘office is directed to placé the matter

before the Hon'ble Chief uuoucc of Pakistan for appropriate
orders.” S

The matter was thcx calter put up be fore the IIon ble Chief Jastice
of Paldistan ancl his 101 dship’ was pleased to pass the {ollowing -

“Lct thc issue rmscd in the ou:lcr by my lcamecl brother Justice
Qazi Faez Isa be taken up under Art. 184(3) of the Constitution

and-the matter be fixed hefore the bench headed by my brother
- Justice Asif Saezd I{han Khosa.”’

IL is’ in the above mcnuoned baokvlound 1at 1hc ma LLCL has been

fixed for hcaunsr bcfom the 1310°ert Pcnch tochy

i)

2. Wc havc heard . the learned As&stant AUorncy -General {or

Palflstan the lcarncd Advocate- Geﬂeral for. the Islamabad Capital

- Territory, the leumcu Adchtlonal Advocate- Gonmal Dumdb thic

learned Addmonal [\dvoccxtc Crcncr'ﬁ Smdh the luu'ncd Ad uLLlozml ‘

- Advocate-General, Khyber lJal-\hLunme and - the lea:,l.'nec;l,
Additional Advocate-General, Balocl‘nstan at some 'liﬁngft.'u. They

4

i unison that in L .t-lm:;:
jurisprudence and in the s'y' stem ol f1'0'1i11i5't1"a'tiom “of r;ﬁ %:

_]usucc in vonue m thju COLIILH)' _1 composition of a compoundahic

‘offence leads to aucl résults in "LCOLllLLal of the dCCU cd pe Er3om o .

\

convmt concerned "‘hey 11’wu also submrtted' that any confusion

.. created by the words “efiect of an acquittal” used in section 345(6

Cr.P.C. now stands 1’e‘1ﬁoved- by the word ¢ acqult used in the
subsequently introduced fn‘st pmmuo ‘to section 338- E{L) PRC and
its 1ntc-11 pletatmn by this Court in the caue of Chcurm an Agricultural -

DPUPZODTTLGI’Lf Bank of Pakusicm and anothe

v. Mumtaz I{han (PLD
2010 SC- 695)

3., The issue before'us’ is as to- whether a successful z-mcl
complctc comuoundmg of an o[fence lcadq to acquttt’u of |L e

-~

accused person or convict from the allegat:on or char ge or it is o nly

to have an effect of aqqm'tta‘l vyhmh may be s'omethmg ‘short of ov
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'gping through the rel

- available on the subjécf we have expiorecl and at

we embark upon.an, effort to find an

4. Section 345, Cr

it provides as follows:

other than-acquittal. Aftér he
levant legal provisions and the precedent cases

issue at hand from diverse angles and in the followirlg paragraphs

resolve the controversy.,

P.C. deals with compounding of offences and

345. Compounding offences. (1) The _offences  punishable

. under the sections of the Palistan Penal Code specified in Lnr

_ first two columns of the table next following may be compounded
by the persons mentioned in the third column of that table:-

Offence . Sections  of Persons by
Penal Code whom  oefferiee.
applicable - -~ may be
. compounded
T {(2) .. Subject to sub-section (7), the 0ff<311c_es~'p’l:misl‘1able under’

the sections of the Pakistan Penal
columns of the table next following may, with the permission of. ;
the Court before which ahy prosecution for such offence is
pending, be compounded by the persens mentioned in the third
.column of that table:- ’ -

Code specified in the first twao |

Offence Sections of Persons’ by -
o Penal - Code " - whom  offence
applicable may -~ be
-compounded

(2-A) .~ Where an offence under-Chapter XVI of the Palkistan Penal
.Code, 1860 {Act XLV of '1860), has been committed in the name
“or on the pretext of karo Jeari, siyah kari or similar other customs.

or practices, such offence may be waived or compounded subjeck

to such conditionis as the Court may deem fit to impose with the
. consent of the 'parties . having  regard to ‘the " facts and
circumstances of the case. . - 2

(3)  Where any offence iz compoundable under this section, .
the  abetment of such offence or any attempt to commit such,
offence (when such  attempt is itself an. offence) may- be
compounded in like manner. ’ . : '

(4) When thc_person' who would otherwise be competent to -
compound an offence under this section. is.under the age of -
eighteen years or is an idiot.or.a Iunatic,.raﬁy person competent to
contract on his behalf may with the Ppermission ‘of the: Court
compound such offence. T : "

aring the learned Law Officers and .
tended to the

answer to this guestion and to.

T

T R A e

T

T LTI
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. (S} °© When the accused has been con
I C pending, no composition for the offence
T ' . R the leave of the Court before which the a

victed and an appeal is
shall be allowed withoiit
ppeal is to be heard.

P ' o {5-A) A High Court acting in the exerci
if : ’ under section 439 and a Court of Sessio
PR . ' D 439-A, may allow any person
i is competent to compound un

se of its power of revision
1t 50 ‘acting under zection
te compound any offence which he
der this section. '

6} . The composition of an offence under thig section shall
he effect of an acquittal of the accused with whom the
offence has been compounded. :

L (7) No offence shall .be compounded except as provided by -
< - this section and section 31

1 of the Pakistan Penal Code, 1860
"{Act XLV of 1860), ‘ '

e "A’ plain Teading of this section shows that compounding of a

cqr_npoundable offence may be’ possible before the trial, duringthe

trial or even during the pendency ¢f an appeal or a revision petition
and that in some cases compounding of an offence does ol
require pérmission of the court whereas in some other
permission or leave of. the

composition. However,

cases

relevant court is cequired  for
the question before us is not as to how o
cdmpouncling 1s to take place with or without permission or leave
of a court but the controversy befor

¢ us is about the consequence
after

a valid compounding has taken place and for resolving

the
said controversy it is Important to

appreciate what compounding of
an offence actually means. . :

' 5. Before we dig deep. into the controversy at hand it may be
. advantageous to mention that there are shorter answers availabie
. . to the questions involved in this matter and they may

straightaw

ne recorce
ay. Chapter XVI.of the Paldistan Penal Code, 1860 deals
with offences affecting human bbdy including murder and ¢

ausung
L ' , : of hurt and all

such offences are compoundable by virtue of the-
[ —_ provisions of ’sectic»m‘_309, PPC - (WaiQrer-Afw), section 310, PPC
o | (Compounding-Sulh)‘ and section 345, Cr.P.C. Section 338-E(1),
, ) PPC and the first proviso to the same (falling' in Chapter XVI of the
: ' . JPakistan Peﬁal Code, 1860) provide as follows:

. AITESTED

m' - : 338-E. Waiver or compounding of offences. (1} Subject to the
}J\‘ ‘U e
C

!
i) ! provisions of this Chapter and section 345 of the Code of Criminal

» . Procedure, 1898 (V of 1898), all offences under this Chapter may
ou=t Aearciate : .

.:‘,tupre N o1 Pakistan
Isiimabad
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?

_ be waived: or ‘compounded and the provisions of sections 309 and

310 shall, mutatis mutandis, apply to the waiver or compounchng
of such oﬁ“cncee .

Provided ‘that, whére an offence has been waived or

compounded, the Court may, in its discretion having regard to
the lacts and cir cumstances of the case; acquit or award ta’zir to
the offendm accordmg to the nature of the offence.

(bold letters have been supplied for emphasis)

These pxovxsmns show and show quite clearly, that all the offences
affecunc human body mcludmg murder and causing of hurt faihuu
in Chaptcr XV1 of the Palk 1stan Penal Code, 1860 areqcapable of
being .wcuvecl or compounded and that in case of waiver or
compoundmg of such offences the court concerned, aft<_1 granting
. 'thc discretionary pcnm< sion  or leave to eompound whare
necessary, is to acquit the person accused or cenvicted if it iy a,
.case of Ta'zir but in a case of stas it has a ch scretion either o

", acquit or to pass a sentence of Ta’zir against the acc1.1<~~d per<0n' or

convict in view of the peculiar facts and circumstances of the case

K1

It has already been clarified by this Court in the case of /ah.d
Rehman .v. The State (PLD 2015 SC 77) that the discretion to

" punish by way of Ta’zir under section 311, PPC and oLhel similar |

. })I‘OVISIORS “after waiver or compounding of the right of tha:. 15
relevant only to cases of stas and not to cases of Ta’zir. It I trua
i ‘T’,-‘_-—
that™ s sechonﬁ‘lL (6)MCr:P.C. - does not spea,k of. "acqu:ttd Was d
h ‘!:n—_ “
consequencc of compounchng of;an;offcncc an& .\1.,01‘11Y§Sl)e'11&o o
. B ___,__-._.’
: tthc “CIfect o of an acql.uttal" “but” 1t is now_clear th\ cough’ "l £

= e, I T T

) " fsubscquently,mtroduced section 338:E, PPC.that. a compounclmr?
‘ {o: a compoundable’ offence in‘a‘case’of Ta’%iF 1s to lead to acq
'——.-__

. [of the .accused person’ or eonvmt _When the 1w itself, as"

-

i as’it’ ot’ll’lCl“’"

o ——— e ‘—"—"—-———-—_J N
X jloday, s speaks of ac acqunta.l 1s a consequence’ of compounchng of- an/-, .

::' '—ﬁ———'—‘ -— P .
i offence then any,ambxgulty in.that regard, created by the. prrvtouu

f { state of the law may - not confound Us anymore. ? . ' )

3 . ;

B - ‘nfTESTED 6. fAnot‘mer short_answer to. the core quesuon 1nvolvcc1 in” this?

} [ ? . & ; , Ll;fljttct is available in the. judgment handeéd down™ by ‘this-Court-in-

¢ BRI S SR : S Bameoimnd

| |- '\Cm,m Associate. {the case of, Chairman Aar acultwal “Development “Banlc-of Pakzstany

| SEpreine Coun of Pakistan. and-another v. Mumtary Ji'han (PLD 20107SC695) 111volvn1g thep
. : Islamabad R 7 — —————

VIR AN, S s TP Rt

X
"
’
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Esame issuc which is .undcr our,congcideration in tl c presen tmattd?,

—r L e e T - e ) ___.___,,.-—‘r
In_that.case-the. respondcnt -was-an-employee. of.a Bamc and-awy
UL
‘acco unt’_of.his-involvement-in-and-conviction - _for "an olfcnec"..xy
Ln_’lgl_gg'he was removed. from service-but. latcr

on e : was acquitic &
T e g -_hﬂ- J—-—u”

r" on the basxs of ofa compronusc with .the hexrs of thc d\.cca..ec\ am. :1

- e tioar wtng "w_

- q—;-

Lquestlon arose as- to. whet"lcr a’ comp101m°e-‘or-comp_oundmg cou‘

;?
&ghdlyh_be Lreatcd as_dcqulttal or-not. foh_the _pur po»:e:—cl Risp
———

_.-—'-———-
[ reinstatement in service .of.the. chk Th1s Comt had categoricalis
'-"—"——*——L

347

ﬁ( 1Y
m dcase of Ta’zir amounted to_an '1cqu11.ta1 “and speaking "for il

_—V-‘h-—-—_.
Court Jon _that 0ccasion onc of us (Asif Saeed Khan® Kiosa, Sk
'—_-—-" . :
. Observed as 6llows: 7 . ’

M‘q—_‘_‘_—.
iheld in.that.cas e that compoundmg of an offche -hlousm

B PR After lmroductlon of the lIslamic p.owoxon\ in the

. Pakistan Penal Code, 1860 jt hag now alsd become possibic for an

- accused person to_seek and obtain his acquittal in a case of

murder cither through waiver/ Afw under section 309, PPC.or on |

the basis of compounding/Suth under section 310, PPC. in nhc

' ‘case of waiver/Afw an_acquittal can be earned w.thout any

monetary payment to the heirs of the deceased but in the case of
compounding/Sulh an . acquittal may _be obtajned upon. -

acceptance of Badal-i-Sulh by the heirs of the deceascd from the

accused person. In the present case the respondent-had been

acquitted of the charge of murder by the learned Sessions Judge,

Lakid Marwat as a rczult of compounding of the offerce and such
compounding had come about on the basis of acceptance of
Badal-i-Suth by the heirs of the deceagzed fxom the respondent. - -

———

-

8. The vrovisions of the first proviso to sub-section (1} of
section 338-E, PPC cleaily contemplate acquittal of an accusec
person on the basis of compounding of an offence ¢ by mvokmg the
provisions of .section 2310, PPC and the effect . of sach
compoundmg has also been clarified in most explicit terms by the

provisions of 'v.ub-scctlon (6) of Section 345, Cr. P.C.,
.t followmg words: .

2

in- the

-~

“The compos1t10n of an offence under this section Co
shall have the elfect of an acquittal of the accused )
with whom the offenice. h';.s been compoundcd »

.09 The legal provisions mentioned above leave no ambiguity
or room for doubt that compounding of an offence of murder
* upon payment of Badal-i-Sulh -~----- and that such compounding
of the offence leads to nothing but an acquittal of the acciised
person. It has already been clarified by this Court in the case of

. Dr. Muhammad Islam v. Government of N-W.F.P. through Secretamy
. Food, Agiicultural,__ Live Stock ' and. Cooperative Depcutment. -

AITESTED - Peshawar (1998 SCMR 1993) as follows: .

‘JJ/ SWe are inclined to wuphold the above view

\;“)' . - inasmuch as all.acquittals even if these arc based

- Cave Mnsociate on benefit of doubt are honourable for the reason

Suprg: of Pakistdn, - -~ . . .

Co. \hcuuldnad ) s
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stan down of feud as a remedy, payment of
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that the Prosecution has not succeeded to prove
their cases against the accused on the strength of
evidence of wimpeachable character. It may bg -
noted that there are cases in which the dgments
are recorded on the basis of compromise between
the warties and the accused are _acquitted  jn.
sonsequence thereol, What shall be the nature of
 such  acquittale? Al acquittals  are certainly -
. - Honourable, ’l‘herc_: can be o acquittals, which may .
~_ be said to be dishonourable. The law has not
" drawn any distinclion between these types ‘of
acquittals.” . - . '

»

. The said precedent case: also involved a
in service of an Accused person implicated in & crimiinal case who
had been acquitied by the criminal court and this @ourt had

" declared that an acquittal had no slhades and there was ro

* concept of honourable of ~dishonourable acquittals. 1t hag
specifically been noted by this Court in that case that there coulcd

‘also be cases involving acquittals on the bag

* between the parties and after raising
of such acquittals this -Court* had
acquitfals are certainly honourable”,

question of reinstatement . )

Is of compromise
a-query regarding the status
hastened to add that, “Atl

10, el Be that as it may, -
criminal cage exonerates the accu
future purposes vis-¢-vis the criminal charge ag ainst him ag je .
-evident [ram the concept of autrefois acquit embodied in, section
403, Cr.P.C. and the protection guarantéed By Article 13(a) of the
Constitution - of the Islamic Republic of Pakistan, 1973 and,

- according  to our. humble - understanding ol thie Islamic
~7'-jtlrisiaxjuc161d.ce, Afw {waiv{-,ijl or_Sulh, {coinpoundiljg ln_respect of
an_offence has the effect of durging the offender of the crime. Iy
* this backdrop. we have found it difficult as well as imprudent o . ,
lay it down as a. general .rule .that ‘compounding of an offence .
Invariably amounts to admission of guijlf on’ the part of (he

accused person «---- = .

an _ultimate acquittal - a
Sl _tAamate acquittal i g

sed_person completely for_all

(unclerlin.ing has been supplied for emphasis)

7. Delving deeper 'into,ths issue we note that the concept - of

-

Compounding of an offence, ~also “termed as composition -of an
offence, is an‘ old concept 1‘eédg1ﬁ2c‘-:d not on'.ly n t_}.lé'ﬁslam:i‘c' law
and the Pakistan Penal Code, 1860 but also in the .Aﬁ'gloaSa;:oﬁ
jurisprudence. 1 his hook Anin

(revised edition 1954} Ros

concept of c,iomposlition of an offence as {ollows: -

“The first theory of liability was i terms. of a duty to Dbuy off -the .

vengeance of him to whom an. injury had been done whether. by

’ gly

in.the Anglo-Saxon proverb, ‘Buy spear from side or bear it’, that

Is, buy off the feud or fight it out. --- As the social interest in

peace and order -~ the general security in its lowest terms ~ comes

1 to be sccured more cffectively by regulation and ultimate putting .
composition becomeés a

‘duty rather than a privilege --- The next step is to mieasure the

. 5
AP

trocluction to the Philosophy of Laty

coe Pound “had observed . about the
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- composition not in tC'llTlu of th

c vcngcnncc 10 be Bought® oII ,U
Lcnns of thei mjury

A Tinal chp is to put It in terms of 1c1)aml won.”

In Blacks Law DTCﬁuﬁbU'J (

compoqnmn mcluctcu A

£

NlnLh L,chL}on; 111{: clchmuo S

payment : of moncv or ad.cl\. @

In Anglo-Saxon and other carly &
a composmon with the mmrcc‘

S'Ltlsfacuon for an injury. ompu

pcxrty was L"GCO”‘JUJCC] as @ way e

deter acts of ‘cvcnpc bv the injured party.” Ia Lhe same diciionay

the QCfll‘hUOl’.l of (,ompound’ 111clurlco “To agree for consideraiion

not to pr sccute {a cmu"" The mmnm@ of. Lbc worcl

\JOII‘{J()LH‘ .l
in lhe Conczur* O)r)’”ozw Urc/mnc' iy

of Cunenr :'7J{7~*h {Nituth Bditic

includes- ‘octuc (a df'bi

mnutc uc by u,nccs.:)-ou

Ul )] AN

a01 ecement”, c,ondonc (

a llclb]l] Ly or o[fcncc, n mciﬂﬂnoc for mgney

etc “Iorbecu' [rom pros cuumo {a iclony) from prwau n] 11\ AT O

‘come o Lern wn.h a pcruon for fmgomo a claim: ﬁtc

[m A
offence”. in PaklsLan ]

he Is h;umc concepts of /\[w cmd Stk .f{w

c11ffcr(.nt ways oL compoundmg ar" offcncc which is

compoundable by Lhe e

m :;L?J.(

gsLLLLue] al‘(-: an imoonaul fraxt oJ o

criminal law and in ca of murdm a:u_. ccxusmr* o huet sec

g)v e ‘..l‘:‘] I,._

309 310 and 333 B, ’DD\, provide for Waiver- -Afw :\fop-'n:\:l

Wlthout acccutmof any compenoatwn) anc[ x,ompouudm -Sul

(compounclmg on acccptmg -badal- z-sulh/compcns'mmu) an

section  345; Crp.C. 1310V1dCo the
\.ornpou-ridmg Accor

mechanism - for  such

dmg to Isla1mc Junsmudcnc«, Afw and .gu.’/"
are bascd upon forgwcncas and'r

bl

econcﬂmtwn 'tnc. in l'.llo lord: -h]

scpauatc note’ dated 21.03 9017 passed in 111 r?ry matier ou

lcarncd broLhcr Q"LZl Faez Isa, J. had 1'ef\,rrcd ’ro
Holy Qm an {Surah AI—Baqaran (2) verse
(5) verse 45,

Lhc verse 23 of the

s 1768- 9, oumh A’—Mu{f?rt
Surah Al-Isra (1’7) Vcrsc 33 and Suroh Ash- 9!‘mm (/l"

verse 40] whmcm our Mcmlful ‘Creator has g e *‘LCc Ha

forgiveness ’md reconciliation : is prcferablc to evenge o

retaliation. '\:V1thout bu] dening - 11115 Judomcnt with  copiou:

refcmnccs in Lha.t rcg'nd 1L nray sufﬁcc to sLaLc for Lhu, [JICQL,l“

purpoqcs that the Islamic scholars cu'ouncl the Ulo be agrcr that A/

(Iorgwcness) means U‘ hldc an’ act, to ob111.e ate, Lcm')\n, an

parclon it 'md to erase and cffacc it from the recor d as il it ha
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8. Accordinsn-

: absoluuon or. abbolvmcr of tt

' Engllsh St Jnonymos E)uplamed In Alphabeircal Or‘de:"

Suo Motu Case No. 03 oE‘,u

12
never been committed’ and, i e, Suli {1(30011\.11 {10 1\,- me
that the act or- offence is forgiven anct forgotten -~ s
it had never happened. In his. A D:ctzoncn Y of Islam (The Unit

zbrmtmg Prcs' Lahore,. 19584} Thomas Pai__rjck HI-1|;511<-,¢, _had

recorcled as follows: . S 8 -

“AFU. Lit. Cl"tbl]'n’ C'mccllmrr » "‘hc word: i3 »cnmally uicd in
Muhammadan book* for pardon and- lorgivencss, It occurs ‘c.:;h‘ -
L1mc i the qu an, e.g. Surah i 286, “Lord; n,ake s not to
carry what we have not strengty for, but forgiveus and pardon us

and lhiavé mercy. on us.” Sulah v, 48, “Vr"nly Cocl

pcu dor s :m.cl
. Torgives.”

Al Afu is one of the nmcty nine special names of God.

“one who erases or. cancels;” “The Elasm
Surah iv. SJ ”

It means
{of sins).” 3ee Our an,

to various

ld 1ruage,
rcfcrcncc to wlp~'1 may not be nécessary here; bbttmo [“

JL(‘“\. fl‘ﬂll’\
guﬂt sm or pcmﬂty and for g-vencsq of an-offence is als

ilcuonari'“ '017 ILnglish

el “'Jl(‘u S

e pe ""on concelncd ‘A3 a cons sequence

ol A fw or Sulh I'Ca'LlJ.LlI']g in otherauon and lcmovcd of the offemce

and 1ts masmrf and effacing from the rccmd thc accusac

convict  stands absolv«,d of what had. Lccn done by hll’l‘) or of what
was attri bu tc,d to him

compoundmg 181 ccomu/cc‘ in Lhe followm g trea; t:me

Nhistrations and .mel,l es by George Crabb, A. M. (
Wﬂham Clowc:. and on Lonflon, 6% Edition, 1837)

“I'o '\B«owz: ACQUIT. L

I\BSOLVE, in Latin’ abso!vo is compound\,d of ab from and solyo

to loose, sxgmfymg to loose fromi that with which one 13‘ bound. .
ACQUIT, il French acquitter, is compounded of the intensive

syllable ac or ad, and quit, " quitter, in Lalin "gquietus quii.c, g
signifying to make casy by Lhc rcmoval of a charge

These terms imply the setting [ree from guilt or its conscqucncc'
Absolying may sometimeés be applied to offences against the laivs
of man, but more flcquenily to offences against God, drqutmg
.applies soIc*y to offences against man. The conscience is relcased

by absolution; the body, goods, or repuLatmn are set free by an
acqunhl

Yet to be ¢ secret, makes not sin the less;
-~ s Dnly lnddcn from the vul[,ar view, o
.vlam ains indeed the reverence cue Lo princes,

c . ) A
et

o

ST per SQ"] or

ncl su.ch absolvmg effect of th\, Act o[

with Cor)»i u\,
published by-

ans, . i
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But not absolves the conscienge from the criu:ié;
o - " DRYDEN. - i

The fgult'.of Mr. Savage was rather hegligcnce than ingrgttil;uclg;:-

but 3_11'» Richard. Steeh must likewise e acquitted of severity; for
who is _t-.lgere that can patiently bhear contempt from one Wwhorn he
s o ha-}s relieved and Supported? . - JOHNSON. - ’

- To ABSOLVE, ACQUIT, CLEAR. ; :
-ABSOLVE in this case, as distinguished.from the former m‘ﬁcﬁe, o ‘ﬁ
v, To.a.bsolve,} is extended 4o al) ‘matters affecting the conscierce . G
gengeraily. AC.Q-UI"J" {v. To ab:?'olve,' acquit) and CLIEAR in the sense S
of making clear oy free from, are applied to everything which may.
" call for blame, or the Imputation of what Is not right. A petaon. E s
may be absélved from his oath, acquitted or pronounced quit of - N
: - o B every charge, and cleared from every imputation, . o

Compell’d by threats to talke that bloody oatly :
And the act ill, 1 am.absolv'd by hoth. " : - ' A
o : WALKER. - B oo
B o . Those who are truly learned will acquit me in this point, in which ™
o 1 have been so far from offending, that I have been ' sceupulowus
perhaps to a fault jn quoting ‘the

: authors " of scveral Passages - : '
- which 1 mght have made my own. :

ADDISON. .

the Romigh churclh of

" He sét himself with very. érg:at’ zeal to clear L ‘
SR ' BURNET.” T

-5 idolatry. ‘

_ En.glis/h- Syzionymes Exialdizm_e,ci n Alp'habez'iédl‘"Orc'ler,:
Mlustrations by -George Crabb, A. . (
- Edition, 1839); - - Sl

with. . Copiou.x
published by LEIPSIC, a New

C

“Te' ABSOLVE, ACQUIT, CLEAR. :

ABSOLVE, in Latin absolyo,

is compounded of ab from and. solvo S
- to loose; signifying to loose from-that with which one is hound. o . :

i ACQUifI‘.; in . French acquitter, is compounded of the: intensive
syllablé " ae or ad,-and quit, iquitter, in Latin quiefys quite, . - . -
; sigz;ifyil;g‘to male easy by the rémoval of a charge. T A A

\ .- . . ) N . B N ) ) L. . ‘ -
~ These 2 words convey an important distiniction between the act of

the Creator and the ereature. T -
To absolve is tlie free act of an omn;
towards sihners; to acquit is- the a
o . towards ‘supposed offeaders,

potent and merciful being o
ct of an carthly fribunal

By absolution, wcﬁzl’e‘i‘é]easetl from the bond
- ' T Jdn-astate of favour wiih God; by an acquitt;
o R ‘the charge of guilt, and reinstated. in the
~fellow creatures. L

age of sin and placed o
al we are rcleased from '
good estimation of our :

A S - * " Oneis absblved from an oath; dcduitted of a char
3 .

ge, and. cleared
(S . from actual guilt: .

setting free from &
comes still nearer -
but it is thus used mostly i ile

L . Absclve is also’ somectimes used-in the sense of
Cowd Asgociate | S v > !

- . ar of Pakistan, charge, as from an obligation in which sense it
o Supreme had . to the words acquitand clear
Com - lelwmabad Co oo TR S Ut CEan

TN
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- .Brave style, and carrics. with i the idea

free from the consec

of sefting one altogether
fiences of a charge.”

- Crabb’s English Synonymes b3 George Crabb, A. M. (}')Lﬁ:)lis_’.,)e‘:cl I
Grosset & Dunlap Publishers, New Yorl, 1917)

by

“ABSOLUTION. Seec FORGIVE.

AESOLVE, ACQUIT. Absolve, in

Latin absolvo, ig compounded of
ab, from, and”solvere, to loose, signifying to loose from that with
which one is bound, Acquit, in French acquitter, is compounded of
the  intensive syllable ac of ad, and ‘quit, quitter, - from Latin’
q’uietus;quite, signifyiﬁg to male easy by the removal of a charge.

) o Thcgsd terms imply the sctting free fro
e ) - Absolving may somcetimes be applied
|

m guilt or-its consequences,
to offences against the laws
of .man, but more frequently to offenices against God; acquilling
applies solely to offences against man. The conscience js.released
by absofuﬁion.; the body, goods, or reputation are ‘set free by an
acquittal, . : o

See also FORGIVE, - -

.~ Absolve, Acquit, Cleay - Absolve in th

from the former article, is extended to all matters affecting the

cohscience generally. Acquit and clear, in the sense of making

clear or free. from,” are applied to. everything which may call for

blame, or the imputation of what is not right. A person may be

. absolved from ‘his Joath, acquitted or pronounced .quit of every
; charge, and cléared from every imputation,” :

Is Tase, as distinguished

- Webster’s pey Iﬁ.ter‘nationa?."D‘[ctibnar'jy of the Bnglish I,
William  Allan " Neilson, ‘

(published by G. & C. Me
1957y - - . '

anguage Ty
Thomas A, Knott, Paul w - Carhart
rriamVCompany Publishers, 2nd g ition, .

SITEARYN ¢ T

Tkel

. . “Ab-sol‘ve’

SRR AT

1 " To set free, or elease, as from some 6bligation‘,.debt,. or
responsibility, or from the consequences of guilt or from such ties

. as it would be guilt to violate; to pronounce free; as, to -absolve
: subject from his allegiance. : )

P

- ;
GRS T

guilty. -~
amajority of fourteen. - Maqa.ulczy.

2. To.acquit; to adjudge or pronounce not .
I-Ialifa.}; was absolved by

3. Tq free from a per

the sin or guilt. o .
In his Hame'1 absolve your Pperjury.

PAS ST T

alty; to pardon; remit- (a sin); - said of

Gibbon.

AT T e

[ ) 4. To finish; accomplish.
AITESTEL : ’

o 2o : . The worlk begun, how soon absolved,
. (k\jl‘,k- ~
A
1

> - A '’
)’ S To resolvé oy cexplain, as a difficulty. - Obs.
L . . . B :
N wneociate DU, Co . -,
\ -—LO:[_“&I"icof Pakistan, Syn. - Exonerate, discharge, forgive,
o horerne Cou . .
Quprernt

Miltor. ) e .

= » " 248790 »
\skamabad_ . : See EXCULFATE.

T
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- of an- ol‘fcn\,e zpso fc.z

(“m-" 7 maociate

' Suprﬂl'ﬂ\

il P dk\ota i,
\s[,\ll\d\.’dd

- result of- COi’llpouﬂdl'l" has

: clcalancc from tnc actual guilt

successful ccmposMon of an offence the acc&.mcd

: expre&.slv Provide for

AN LV LA \/CLQ(; i\lb‘ U J O] 7 ‘

The ,materia 11::11!1'“1’1m above’ ohO\UQ that onL\ L\.PE'OJ .n'rc'r CELO VL
of the o[lcucc and its erasing - md cfqunw from. r..hf* Lr‘mlr? GRS

the cffcct of absols
person or comrch of thc ‘act,

\rmu the Accusec
acql.uthl from - Lhc chauc ans -
and the legislature in 1898

I, \'\’l)""

secuon u45 Cr. P C. was 1nt1oducec1 was aware of the fact: L...Ll i

Enghsh lanvuanc as well "Lo in lcgal lw*ratulc the ward ‘~h-"' v

was s °ynony11"ous wnh Lho words ¢ acqult and ‘clear’. ”“m lvw \Luw €

Was cognuam of Lhc loml Do'nuon at [hat time that - r‘ompuL'ndu.

dmountcd to albs ol_Luou

.\_:\'f.!:L:t o) ?:::
'automatically‘ thc cm t of acqazlml from - ihe charw e 'mm
clcalancc from guilt and, Lhuctorc tlmc Was Imuﬂy ”mw 0 cu-"..u; o

for the 1@ 14 Iaturh Lq vazuc m section 345, Cr.pC ‘that upon o
: ! o,

Pperson or convie:

4

vould be’ aCCJI_uU.Cd by’ ahwm'

the . court. \,onccrm‘u iLowas

understood qulte well that compounchng of an offcncc Woulci have

an automauc “effch of an acqmtta"’ ancl that was

e}aactly wh alt *wa'
lcg1s1atcc1 Lhzouvh s\.cbon 345(6)

Cr. P C. and no need W:u:. felt to.
an or der of acqulttax to- b&, passed Dy g C,ou.:::: -
on 1.hc basm of Lompo ummo ‘

4

A succcssful and complote composnwn of
offcnce havmg the “chch of

345(6) Cr. P C. came. under chscussmn in the: C&Io(’,‘S of :{umarckmm‘-
Chetty v. Kuppusarru C‘heitu -and others (AIR 1

& compoundable
an acqmual m “terms of sectior -

2

9191 \Mchau 373(2)
Ram_Rich al v Mata Din_and _another (AIR 1925 Lahore 159)
- 8@m_Richpal A and onother ‘

Jhanc too Barai and another v, L‘mmror (AIR 1930 AIL;lIanct 409). .

Dharrchhan Singh cmd others v. Emperor (AI R 1939 Patna 413,
=ACNNAn wing

Rambai w/ o L‘ahccdurunc& v. Mt Chandra Ruimari ]7l>w (\ 3 14.9'-‘5:(7'- '
Tee—=dRara Rumari Dep

Nagpur 181), GodzreuMceus v. Simon Dular( JR (37) 1950 Hafpw “

91) and Przthm Bhagm and another v. Drrl: Sada (l\:R ]i96”
°16) and. Lao ratio C[C,'Cldc,r?.dt of ’an said ¢ A
follows '

,’[/ 1

ases 1s. swrumed e o

{1 A compoundmb can- Led

e pla\.c during the trral
or cluuno the. pendency

of an appC"Ll or a. vacm,

.
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'oﬂ'cnce mvolvccl in thaL case was di f[elent from Lhe one. i

,Suo Motu Cusv No. Ou of i '. - A oo ) 1

petition and it can take place even before ‘the case has.
reached the trial couri for trial. |

{i1) A complete - ‘compounding  fulfilling  the
A requirements of sub-sections (1) or (2) of section 345
Cr.P.C., as the cas e may be, cannot be withidrawn or
resiled from by any party at any htcr stage because it

has already c¢reated th\, cffect of an ’tCC]ulLtCLl of .the -
- accused person. .

:l

(i) - Composition of ‘a compoundable . offennce not -
. Tequiring perniission of the court deprives the court of
its jurisdiction to try the case or ousts the jiurisdiction .
of the court to try the offence and the court has no . -
other co‘uon but to ar'quu Lhe "LCCL'LbCC!. persom.- - :

{tv)-. Comwosﬂxon o a compoundable offenv not
1'cquuln permission - of the court and. grant of
pcnmsulon or leave to co,npounc[ by the relevant court

.- - in cases where such permission or leave is re g_uu'c'l

. result in immediate acclumal of ‘he accused person.

fv) In some of um, above: mcnhoncd cases mqmttal
of the acctised person’ was ordered on the basis of
successful and’ ‘complete’ composition rather- than

obsewmg that the composmon Would only h’\vc tho
© effect of an qcclulttal ' :

All the abovc mcnhoncd prccedent cases hde bec—*n mlxcn notice of '

by this Court i in thc case of Tarig Mehmood v. Nasr‘er Ahmed. etc:
(PLD 901

SC 34 7) but the - 1ssue l*claung to compoundmo o‘t an

mnder
chscussmn her

10. . In the context of the issuc -eit hand it'is of critical importance
to noucc that the hgading of section 345, Cr.§
of offences and Lh.C sald heodmv itself says it all that we are tryihg
to find out. A compoundmg is in. respect of the offcnc reg

which a person has been accused. or convicted and it has ne direct

relevance to his guilt or pl‘.u'lisl‘lmen‘l“o* even to his conviction . or

senténce and this is more

- place even. before any '[inrhnu of Cfuﬂt or conviction is recorded.

, 'lhlough Comom.mdmg the offcncc itself is - compounded axnd

RE sult'mtly t

aboolvcd of the a:llega_tior.k_ leveled or the charge framed against him

~

. oL ) s -
4 . R . .. l .’V:*I(_'.

P.C. is ‘Compounding

cgarding -
so ]"‘CC?LU\C a a.on‘moa 1c[mn cay 'l:::u,!.c.«'-:

accused  per gon or convict yrsc faclo stands.

o embr

R T I
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1Sian 1a0ad

. 1cg 1c11ng commls&ua of

aclmimsh atlon of justice

1nvesL1gc1t10n In connection with the samc ctlier‘f

'aurested, Prosecuted or punished’ ag

Cr.P.C, be'come applical
" person or convict also 1""ado to his 1clca

' conﬁnemcnt and dmch:u ge of hlS ball bond and

: cmploy or uuim: the word %cqulual i that wn'-‘}?' b
'acqmttal can be or

'.occauloﬂ for 1eco1‘dmo .an  acquittal. Iljl'

| MO Mot Case No. 03 of 20177 Lo

Lhdt offcnu, and lecu 13 \fvh_)/ e

neced for 1ecordma his amu*ﬂal in. that oo}

through Lhc act of (‘ompounchng the offcnce‘ its
or

cli ha

vanished. As ah cady’ mentioned above
words “absolve” ,

5 in Lnrf]hh hnr*'mrc R
acqmt and “clcar

EHC Synonymous wor m ar

can. Lc Used in Lcrchaﬁ geably in the contc,

was so ackno wleugcc‘ inthe treatises chc**cc[ to hmc*nba—:ta;ﬁe., ‘

cumi'am aw ang s

11, -We find that the'controver

acquittal” in the.context of section 34 b(C\ Cr.p.C.

distinction in this regard betwccn guilt 'mcl
qLutc unncccsoaly

Sy over “acqutLta"’ und f‘f?ct 6len

At !
anc'i drawing a
punishment may. * 8
because for all plactlc:al rau;poocQ -:-w:l. 'r.‘LCC['t?i..i. )
or any other dloponsauun having the-cffect of
male any dlifcmncc to Lhe

an acqulug 3':‘::-21;3:' R .
parhco to the case or the systern of

s
in the larger con‘teigt.'!-\.n acquittel oi’ G

accused person‘ or convict from an. allegation or charge . of
committing‘ an offence entails that he cannot again be oumc-;:te,c{ £0y

gation, he can nof

ain for ccmmuI.L11'1¢'r the. sarie
offence and the prmclplc of auts

13(

efois acqw! enshrined ; 1 Ar nr.
a) of Lhe Consu’tutlon of Paklshn and alzo m section 4!(,,

ble to ‘him. Ihe ar,quitml of an: accus: o
¢ from custod 7 if he iy ':.11 

mreties: il he s

on ball Such conxcqucnccs of an- acquuml of ctn actuse

ceused peraen
or convzct can aloo quﬂc convcmently bé called o
of his ac lumal. In~

lermed as effecis
b‘wckdrop the only rations l-c' Ve oo

ccc1phcr as to Why the Icglslatulc qooke of dic,cL of an ac ot

in the Conic tt of com oounduw of an offcacc and ‘did 1ot tme e

;\c

word “acqui ttal” in section” >4o(6)‘, C‘1 PC. s that it could ot

ECAUSE

dcxcd 111 counccuon V\fth an cxmLmo allew:

SEEAT1T

or ,ch.arrfe bu" whcm Lhc .JJiepaLlon or ".1c charge iself Fag

dlsappcar\_u, wapmaLed or vamshed or it stands eraséc 1 or =i

,,_,
,_.
I

on account of composition of the offence’ 1Loclf L
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‘ metamorpho.sivbr ought qbu..u by

a COl"lpOulllOﬂ of the offcn:c the

best-that Lhc lcgls]cltdn, could do was to extend all the bumht and

cifects of an & cquutal to the concerned per

what had beon done by it L’lthOfl"

thc pl"OVlclOllo of chon 34.5(5)
Cr P. C

12.  The ISSLIL, 1es:ra1c11ng compoundmo b

pumshmeni and no‘ Lo gum of the accu sed perscm or convict may

also be v1cwad {rom the emgle of conviction and m,nLcncc “and w

notﬁ 111 unt coruu 1 that 1n Lhc bodc of Cr

the ICgISIc'LU.ll’ was quite ¢ onccmus of Lhc distinction between “a,

corm.ctlon and a sentence or, ‘n other wmdu, b\,UNCUD guilt mc.

pumshmcm Su,uon 412., Cr P C. aks

sbnf.cncc bcpcu'atc} and plowch,s for.a s1LuaL1on where re clief” m’w

bc extcndcd only i in the mat tter of s uC"lLCI'].CC 'mcl not 1 tnc matier of

conviction Sccho:m 169 and 24‘9 rPC

‘E‘Lccuscd person’s 1clcasc pending an 111vcsucr'1uon or,
is

.1‘111 when he
in custody w11.hcm mcﬂung any mention oi ‘his guilt. In
statute the lcglslatu'c if it w

ection '345; Cr.p.C. m'\L a.

as sem mded could 1 navc nrov1d i

the person conccrncd WOU]CL be released fr

would not be liable to any pumol ment but his guilt in the matter

would Stand unchsturbcc but the lcglolau.ue chd
Lhat section the icgl latu

......

accttscd person or conv1ct from custody or hJs qcr[mual as

o

2
consequc nce of comooundmg and such silence

Hlosc 10‘731‘16 was a silence thch scur‘L il a]] whuJ i, me Alioned

LhaL all Lhc cffecL:; of ﬂCClLP’LLf.ll would uthOll atically llow {rowm the

compounchng such eﬁcm\) of- acquit tal Pould not b

flow from the okuooumln"o unless tlu conn auﬂc“uo

amounted to, \ruflLL’lOUl &y o noLhmo but cL("CIUlU_cL]. by D"‘f‘hL[mh

of the law. It may bu appr ‘f‘cxah,a in th1u context that an gmquLq'

or the. cffccts of it in cr iminal hw are neces

a pcrson and u"umml 31.11.-13 l‘LIdCl']"e and, law do mnot envisage or

contemplate 1emov*d of 1WL1111u[’111’1€1’1L Wh'lc impliedly mmnt’un g a

person’s guilt. Such an &pproach 111'131 Lc Jcbatcd i th,olo zical or

;
FrLw

son and this ig c;xacil*.-" :

Jcmr7 1‘<,IcvcmL oily Lﬂ-

nmual Procedure, 1898°

aks . of - comuanun and -

speak only of an

the same
s a result of compoundu g of an olrcnm o

om cuol.ody O‘t‘ that he -

chd not even mowdc IOJ" 1"C].CELQC cof Lhc :

of the chlahlu .

& ordered to-

uly 1'clcmnt ta guadlt ol'
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A
i
A
'
i
.i
I

PP R ST et

l

—



f-ﬂ'ﬁEZPT‘”D
S oL
(3..; ‘Q{\' .
. 5 “
foge} '\:.\r"la(c
qt' DEE. JUFE W Pakists tan
; |,,fama,nu

L MGeu v s WO LS ol 20y

_ vvoulc have %) rcwr

~of Mureed Sultan rma others

‘While éippr 1aL1ng 1hc mtcnoﬂ y rmd omccu[y of 1]

exp1esscd and also the gra\nw of an conccuu.

_ only 111 th' ccml.cm of public life : . th~ ‘world pu‘t also ren

soc1olovlcal contexts and LhaL tog only in an acaclu:‘u&, \.cnu

for 1mportm the same-into criminal Jur

S5 12)1 udcn Ce and law ope
e the same whmh exerci

S we are neifho
1cady ao; c,m.upped or

mmhﬁcd to undcrmkc

13. The stance a;on‘lctimes taken o favour of 'l';ek-:pzihg Uz
GLuJ, mntact wln]c domff

pumshmcnt on the ba\,lu of compounding o[

relevant "3@1‘3011’8

, ;
away  wiih g

an olfcn ce is pre l'lllo"f.

upon considerations ot her

Lhan legal. According fo 11‘1¢ stanoe

such a per;on should be keD{' away fxom 1JuLhc olfices and (1\

services, ete.” bccausc he'is an adJud

found guilty of an mlcnrc but he

ved c11mmal who Was . rm.:--.

got away with. his. pumshmcz L
becau se of compounding -of the rclcvani offcncc
nptc rccm ded in the case

1!1.7‘0 wgh P G

In, his separaiz . |
of Murced Sultan and o{her v. l‘nc St r—t,'-,; , }
Punjab and ano!her (20!8 .SCJ\
brother ¢ a71 Facz Isa; J. h

7‘“6) our l_eamt: il
qd raised’ snmlar co am ns in this reges
as l’l'ld bpeu wlcrcl by ]us lo; dslhi

dated 21 03 201/

1o
p in. h1s lorrlsl‘iip’e separate now |
recorded in the. ‘present matter. m Lhc sadd case
our learned blothe;?hadv,oosei've‘cl a3
under: ' '
. - ¥ e a N
“7."  Some meay question thc .ozgmﬁcancc of ‘the  entire
discussion, and enquire; il a court has accepted the application
“under Section 345 of the- Code and’the convict has been released
from jail ‘what difference would his vauxttal make. 'Ihc1c e
,g1 ave conscquenccu A man who has committed murder but is )
“acquitted” merely because the legal heirs of the murdered person
campound the offehice, would enable the murder er, for instankce,
to honcsdv declare on a job application that he is not and has
never Lmn a convict; he cquld thus be cligible” to apply i'cn:; )
govermment empioyment, be employed as a teacher, be induc lr:rl
1‘-10 the Armeéd Forces, enter the ‘judicial service or even -
appointed as a judge of -the superior courts. There ig thien
- religious aspect to the Luscugsmn The person whe-has ¢ 0.1111;1 AN
“the sin of murder if he professes his guilt or is convicted A,
-world, and serves out his Sentence -or g released - as o

consequence of the legal heirs forgiving him, may -be "'D"uul 1 he
: "mony of 1)1.1111.,111110111 in the Her calter.”

he SLHHJ"‘( 13 L

Vo iced. Iy Y (:['L': ¥

le’trned Tbor oanr mr ‘spc,cL of chffc"“nt rammcatlons of Lhc Bsue net

sgardir.

the Fcreaﬂcr we ha\'c with utmost re >pecL, nct becd able: lo 01" o
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ours ClVCo to agr

1aw in the light of’ some hypothcucal possﬂaﬂlues in t.‘m
1ctr1buuon or redcmprn in thc I-Ielcafter
conslder as to how such a. per
Allclh ;n the next wwld or on the Day
only to mchpl et and amnly the law - of the land as
short: rcsponsc to- such sl'mcc is that it is baséd upon
good intentions and pious wishes,.it otems fr
COD_]’LH’Cd up by a noble and puch pu 1tcd mind, it 1nvolvc<‘
pol*cy anu it is for the legisla ure to amend the 1olcmm hw\., etc.
to 1ccp oLICI'l a person out of thc pubhc life, if it
decides. W1t11ouL 1nLroduc1ng applopr
crumnal law in Voouc in -the Country there is htuo

canvasmg such collateral -or incidental. punmhmcnts for.

that as it may thxs Court has ahead v rejected a simils

bqscd upon U.'llo very stance in ‘the

ce with hlS lor dsh1p so as to mtcrptct Lhe cxtaunw

worl cl anct
It is not for us o .
son would bc dealt with by l\mehty
of Judsvmcnt as our ]nb 1
as it c,u\, . Owr
JOU.'lUJ.'?’ bu

onl mere Pos SlhthLCb

mlbm,

so desires and
jate ﬂmcndmeu Lg in the
scope for

a pf.rson

and as long as the Iqw of the land stands as it is ali the fr uits ancl
effects of val.lli.t"Ll lﬂavc to be extended tc such per

soun. on thc bmsn

of a complclc auu lawful cr*mpoundmg of thc offence with hlm Be

ar a.l'C'U monl
above mcm!onc’t ao(‘ ol

rman Aqncultural Deve?oprnem Bar’rk ochr/cwian and "molimr v

Mumfc:z thm (PLD 2010 SC 690)

Wlth the followu'm obscx vwﬁxol

Q. s It has ahcndy bcon cl'mflcd by 11115. Court in the .
case of Dr. Muhammad Islam v. Governument of N-W.F.P. through -
Secretmu Food,” Agricultural,  Live _ Stock . and Cooperative
Department; Peshawar (1998 bCE\/LR 1993) as foﬂo\w

"“We' are ncimcrl 6 uphold  the .above view
masnuch as all v\qulﬂ.LEllo even if these are based
on benefit of doubt are:-honourable for the reason:
that the prosecition has not succeeded (o prove ' o
their' cases against the accused on the strength of ‘ : o ‘
evidence of ummpcachablc chiaracter. It may -be ' o
noted that there are cases in which the judgments |
are recorded on the basis of compromise between T o
the. parties and the- accused are acquitted, in N |
consequence thercof. What. shall be the nature of
such acquittals? Al acquittals arc certainly
honourable. There can be no acquittals, which may
be said to be dishonourable. The law ‘has. not

drawn any chstmctlon bctwccn these, Lypcu of
acqumals "

The s:.ucl precedent, case also involved a question of 1cmshicmcnt

in service of-an accuscd person implicated in a criminal case who
hacl bccn ac.qmttud by the cmmmal court and’ this Coun had.

3
¥
!
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“ourt faandiate

Suprem.. -

of Pakistan.

Isiwmabad

~declared that an acquittal had

.also be cases inv

©of such acquittald

© . Penalized on -account- of his acquittal on the basis
| compromise. ---wsea; ‘ .

for the appellants

- appellants,

" brother wer

‘& _criminal case cxonerates the accu

403, Cr.P.C. and the §

accused person _or that _an acquittal earmed Ll

beyond the criminal ¢

- dishonourable. The law hag not drawn any
- these types of
©by_this Cour

" hands that no alleg

N

concept of hounourable or

specifically been noted by this Court in that case that t
olving acquittals on the b
s'and after raising a_query regarding the status
: this Court had hastened to add. that “All
acquittals are certainly ‘honourable”. If that be the case then the
fespondent in the present case could nét be stigmatized or

of &

here could

‘ : asis of compromisc
between the partic

30. - As regards the submission made by

based upon the issue of pr
in service a person who, by virtue of commpox
murder, is a self-condemned murder
have pondered over the said issue fr

the learned cotygiscl

Er we may observe that we
om diverse angles and have
to agrec with the learnecd counsel for the
Experience shows that it is not alvays “that a
compromise is entered into by

admissipn of guilt by him and-in many cases of false implication,
or spreading. the met wide by the complainant party accused
persons compound the offence only to get rid of the case and to
save themselves from the hassle or trouble of getting. then selves

not felt. persuaded

" acquitted from courts of law

after arduous, expensive and long
legal battles, Even in -the present case:the r

¢ accused of launching a joint assault
deceased upon the bidding and command of thejr

before the learned trial court the. ¢
maiftained in unequivocal terms that h
deceased and the respondent and their father had falsely been
implicated in this case. Be that as it may, an ultimate acquitial in
sed peison completely for all

father and

future purposes wis-a-
gvident from_the conc

Constitution -of the Islamic R
aceording  to. our humble

jurisprudence. Afw {waiver) or
an offenice has the cfe
this backdrop we have

layit, down as a general rule that compounding of an offence
invariably amounts

to admission of guilt on _the part ol the

understanding. of the  Islamic

ct of purging the offender of the Trime. In

roueh  such
spheres of activity of

compounding may have ramificafions oua all
the acquitted person’s

this- Court Tad
categorically observed that “All acquittals are certainly
honowrable. There can be no acquittals, which may be

said o be

acquittals”. The sway of those -observations made

t would surely also cncompass an acquittal obtained
on. the basis of com

ation had been leveled against the re.::sponcl,en!:
in.-the present case regarding any Ulegality, irregularity o
impropriety committed by him in relation to his service and his
acquittal in the case of murder. had removed the only blemish
cast upon him. His conviction in the case of murder was
ground on which he had been removed from service and
ground had subsequéntly disdppeared through his
making him reemerge ‘as’ a fit
continue with his service.”

the only
the said
acquittal,

and proper person entitled to

(underl ining has been supplied Jor emphasis) |

' . ,' . ._.-\,‘).A"C,,

an accused person on the basis of’

espondent and hig*
upon, the -

vis_the criminal charge against him as is
ept of autrefois acquit embadied in_section.
brotection guaranteed by Article 13(a) of the -
cpublic of Pakistan, 1973 and.

distingtion between.

MV v aBE N0, U or 2ult : L T

no shades '_and there was no
dishonourable acquittals. 1t hac.

opriety of reinstating - -
nding of an offence of .

espondent’s brother had -
¢ alone had murdered the

Sulh (compounding) in respeel of |

found it difficult as well as imprudent. to

life, ncluding his service. or employimerr . -
ase_against him. We may reiterate that in-
- the case of Dr. Muhammad Islam {supra)

pounding of the offénce. it is admitted at alt

~ b
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15, Any controver Y over the issue th

determined ]uclicmi mno', e vndone

on dmn own Ik as appc*u ed to us.io be misconceivad

ovcrlools the provx

g -80 b--'c tong (89) ang 5.4
345 Cl‘.P.\... according whlrh

{5) VWhen the accused has bsen convicled and an eppoal |
- pending, e r‘umposn,xon tor Ihe offe

\Gu‘“ 1}
writhoul L't,c- !o-nrr of -_hc Cowck hefore wihicl the Appea

heaid a.

{5-A) l’x High .,ourt ac{mv in the exercise

under section 439 and a Court of g Scssio
4.,_, /\ wiay akiow

& Lil\.’\

"y peison o uﬂ\l offence w

.
»

: o Iteis; thu 0Lv1ou\.' l'lmr‘ A case wlhere o court Fas. ol

convicled a pcrson ..u A Coiny 7(:Ul\Cl-.h'iC !

- Y.
\f‘ IGCC @ s

f’uuLy 11101\, no- romuwmzcln‘fg of the offe

o H r !
ETCE OY A

1"611' \f]Ll‘ l.ht“ convict can lake -offe

i ML LA

UCCCSo 11 OU con plete uniess

clevanl appedtoie or revid

coult grants lc e o compound. or a

. COMpPOsItion.. E‘m law,  the r-"in' . «Cle

invelvement Lm also decision of the relevar: o

‘)l L[ :"] '

the propo\md con'JP""\uon of offerice in such a o

e O

be: said tha Cguilt of the. ronvxct i persciy :1:'»; wdone by ihe

or-his hcu"s on ‘their own. It "roms wuhou. Bz Ly,n

tral the onal

Ol‘antmg or refusing leave to comi)ounc and aliowing ov disall s, .

an *'"unc les in. the cuomcUor af the relovant i

alunw A clc*m 10:;‘1 in. that regard rhe court concernad

its ‘uCIlCJ al mind Lo the facts and sircum ""‘uu {"\"r‘(')f £

N W Lo,

’LmahLv dno alm t0 001'J<'1u01 u<, e L;'% thu or othie

3 v

pCllT’ld‘.-lOll i ihal re ::vj_,'("“f.. U ae aspoct of

’
‘ .
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Suo Moty Case No. 0g of2017 " - T m

and, another - -
and it Wasobserveq g Unde;:

%% In the above context, th.év relevant barts of ¢he :segficu:r_
) '-3‘45(5) and (7), Cr.pc. are Teproduced ag below,

S.345(5):

"When' the ‘accus.e»cl has "been convicted ang an appeal g
bending, no.cpmposition for the offence shall -‘be. allowegf -
without the leave of the Court béfore_wl'lich the

: appeal iy -
© o be heard o :

"No offence shal] becompouildéd except

: a8 provide| by
* this section®, -

'Bcfore. procccding‘to amalyze the noted Provision, i may - e
pertinent g mention' hepe that’ the Expressions “vap, appeal ju
i . ) ! ) bPending” ang "the Court’{ appearing jhid (scetion 345(S) for all
0 T in'tents'and PuUrposes of the law shall alge mean the leave petition .
N o . 3 it may, Dbecausge of the use
of word ‘No', in both (he Subsectiong the Command of jgy, is in
the negative form, thus, e .corhposition of an Offence s
Prohibiteq lacking (wit:hou't] the legve of the Court. A
Black's Law Dictidnazy'(l?‘iﬂ:h Edition 801),
. defined g mean “Permission obtained: frg C
A ' R : action‘v'vhich, without SUch permission “Would nof be allowz ) »
b . : Thus, the abject rét:[uil"ih[-f leave from the Court as Rer (he clear
: o .intention of the Je islature is Neither meaningles

- s nor PUrposclesy
and - Cannot  pe -SO0SUCd {hay while Considering the
'conigrornise plea, e S€ whicl iq laiwfuly entered,

€C_consent of the lega] heirs, the Court, shoulcl__@_gt in_a
nica and allow the Sae as g matler of coyrac oJy
I G5l St as a sileng Spectator or to conch.ict:__ajf_;.‘__?ost
olfice Simpliciter and affix udiciay stan ©_Upon jt. Rather it 5
the dy by and the RLerogative of the Court o determine the_fitnes 4
of th £ase for the ('-:nr.lo.r)cmenl: and Sanction of the conipron‘u’se
and in appropriate cases, where the cbmprmniscr' and o‘l’fen'cl'er I
dirr-:'ct]y‘ or Vimdir‘ectIy beneﬁciary of the crime; the offenice ;g
c!c':mmit(:ed Or is cauged thereof, for an obvious object of grabbing
“1¢ property of the deceaseg by the compromiser, throvgl pix off
, Spring, ‘whe Mmay u]timatel_y benefitg himself' (the 6ffendc1j1 €5 wel],
the Court ! refuse g Ive an_effect [0 _sug deal, especially
coupled With the sCenarijo when the offence i3 grues’ome, bz.’utal,
cruel,, appalling, odious;- gross and repulsive Which cavges terror -
and sensation in the society,” o i '

S per ke

> the noteg CAPression iy,

(un.cle:r'linin.g has been Supplied for ém:phcasis)

There is o dearth of authority i our Country where co1npoun.cl._mg

of offences had been. refused by the courtsin view of ome Peculisy

i"eaturt;s of those cases whibh fact'.cléarly' demon,strat

cs- ‘th.a}'t the

. ultimate decision ‘Whether g compouncﬁng of an offence (in Serious

cascs requiring Permission of leave of the court ag b;ppogc_z.ci to less

-

sl

-
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‘relevant Lo thc conccrnccl ‘court at Lhc time of 91'

~thc propos”d ‘composition is ucccssmllv complcl\,cl the ace

‘person or convict is to be acqultted and such acquittal is

-already declared, as 'referre'd to aibove t

-shades 'md there are no honourable or cusl ono

pcrmltg compounding o[ uomc offences and
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pcrrmssmn or leave in respect of the proposed’ conlijoi,i"tia,t* "n [

after such 1301‘11‘11&.81011 or Ieave has bccn gmnted by the court and

all the fruits and cffects of a lawhul- acquittal. This Cotrt. hes

bat an acquittal has r.

arable acquitials.
It may be apprc‘éiated in this context that the law of the 1<m.
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by the relevant court, where 1cquucd then | because of a

and complete COJTIpOSlLlOl’l the offence itself \/am'slu,n '

lssue dbout guilt or otherwi se alive. An offence is generally agaitst
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pumshment Lhcrem subject of coursc to. pcrmmsmn or leave of 4n

courL for composﬂmu where required. In some of the bpreced:

cases 1.'c[c-:11ccl above J.L had C’Ltegm tcally bcuﬂ. held that o o
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COmpos 1L1on is compIch in respect-of a f*ompoun\.hblc offence 1
requlrmcr pc1 mission of- Lhc boulL the conccrncci colart is divested
its JUI 1gd1c:‘uon to try the case or the offence; The refererices ma-

to -Black’s Law Dictionary ancl Concmc O,;ford Du*um’m\f im0

amply clcmoner'LLc that to compoulld means 10 'Li"i:‘ n.et

prosccutc a crimie, to. settle @ dispute by conce aSlOI’] or
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offence. The decision not o prosecute a pcrson for a

cornpoundable offence allcﬂcdly committed by him or the decision
to absolve him of hls guilt even where it has. bccn 1ud1c1all‘y

dctcrrmncd are decisions which have been given by the. 1«,g1~,l¢1 aie

m the hancs of the victims or their ‘heirs by making the offcncb .
compoundable and in cases where permission or leave of a comt is
required for composition of such offence this spu1t of the law is to

) be kept in view and the requisite permission or leave -may
ordinarily not be withheéld or refused unless the facts and
circumstances of the case persuade . the relevant court otl?erw‘isg.
Carrying the.s_pirit of composition {forgiveness. and reconciliation’)',
forward we niay add that grant of the requisite permission,ér leave

by the court in such cases should be a rule and its withhoiding or

: rcfusal an exccptlon Compositior: of a compoundable offence is a -

concession extended by the legislature and also by the religion of

Islam to the victims and their heirs and the same may not lightly

be taken away or whittled down by the courts.

17.  As a result of the discussion made above we declare the lﬂa_r al
position as follows:
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