. 31.08.2022 .

Petitioner in person present. Mr. Muhammad Adieel Butt, Additional

Advocate General alongwith Mr. Riaz, Superintendent fcl>r the respondents

present.

‘ .

02. Representative for respondents submitted cdpy of Notification

~ bearing NO.SOE-III(ED)2(9)2010 dated 31% August, 2022 whereby - the

Service Tribunal judgement dated 01.02.2022 has conditiiona!Iy/provisionalIy :
been implemented subject to the outcome of pendiné‘ CPLA beforé the
auguét Supreme Court of Pakistan. Perusal of the said :}Notification revealsi
that in concluding Para, date of the Service Tribun!lal judgement has
erronousely béen menti;Jned as 01.09.2020 (which is e|ictua|ly date of the
then impugned ‘Notiﬁ(':ation) instead of -01.02.202{2. Department is
therefore, requried to issue corrigendum to this effecFl. Copy of the said
Notification is placed on ﬁie as well as provided to the! petitioner._ As> suéh

the judgement of Service Tribunal stands implemented. Consign.

|
03. Pronounced in open court at Peshawar and given under my hand
and seal of-the Tribunal this 31 of August, 2022

(Mian Muhammad)
Member (E)
i .




4 |
GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

N 124 Dated Peshawar the Augu-st 31,2022
= |

NOTIFICATION

NO.SOE-I}(ED)2(9)2010:— WHEREAS, the appellant, Mr. Sajjad ur Rehman, Ex-

- EAC/ Illafla Qazi (BS-17), Registrar, Ex«FATA Tribunal, Peshawar:was proceeded against

. |
under Khyber Pakhtunkhwa, Government Servants (Efficiency & Discipline) Rules, 2011 and
after fulfilment of due process the Competent Authority ordered to ifnpose upon him Major

Penalty of . “Removal from Service” notified vide Notification of even No. dated 10-09-2020.

AND WHEREAS, aggrieved with the decision, the appe;llant filed Departmental

Appeal and upon regrettal, filed Service Appeals No.2770/2021 in Khybfer Pakhtunkhwa Service
Tribunal. |

" AND WHEREAS, the ‘Khyb‘e‘r Pakhtunkhwa Service Tribunal partiaily accepte‘d

his appeal, set aside the major penalty and converted it into “Mmor Penalty of Stoppage of

Increment for one year through Judgment dated 01/02/2022 |
AND WHEREAS, the department filed CPLA against the judgment of Khyber
Pakhtunkhwa Service Tribunal dated 01/02/2022 which is pending adjudication before the

august Supreme Court of Pakistan. R Co

|

AND WHEREAS, the appellant filed Execution Petition No0.300/2022 in Service
Appeal No.2770/2021 which came for hearing today on 31.08.2022; the Tribunal while rejecting
the Reply to execution petition submitted by the Department on behallf of respondents directed
to produce implementation report as ordained in the Tribunal judgmen'tidated 01/02/2022/.

AND NOW THEREFORE, Chief Minister Khyber Pakhtunkhwa, being

Competent Authority in terms of Rule-4(1)(a) of the Khyber Pakhtunkhwa Civil Servant

(Appointment Promotion & Transfer) Rules, 1989 has been pleaéied to order conditional

re-instatement of the appellant into service by converting his major penalty of “ Removal from

Service” into “Minor Penalty of Stoppagé of Increment for one year in compliance to the
e

outcome of the CPLA which is pending adjudication before the Suprenile Court of Pakistan

|
.

Khyber Pakhtunkhwa Service Tribunal judgement dated: 10.09.2020, subject to the ﬁn@

. CHIEF SECRETARY
3‘ Qﬁ KHYBER PAKHTUNKHWA

‘0\3@ ‘5& :l




ENDST: NO. & DATE EVEN. |

A copy is forwarded to the:- j

N

© NN R W

Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.

Secretary to Government of Khyber Pakhtunkhwa, Home and Tribal Affairs
Department. |

Accountant General, Khyber Pakhtunkhwa.

Secretary Finance Department, Khyber Pakhtunkhwa. _
Secretary Law Department, Khyber Pakhtunkhwa. !
Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar. |
SO(Secret)/SO(Admn)/EO/SO(th III), Establishment & Admmlstranon Department.
PS to Chief Secretary, Khyber Pakhtunkhwa. :
PS to Secretary Establishment Department, Khyber Pakhtunkhwa

. PS to Special Secretary (Estt), Establishment Department.
11.
12.
13.
14.
15.

PS to Additional Secretary (Estt:), Establishment Department
PS to Additional Secretary (Judicial), Establishment Departmént
PA to Deputy Secretary (Estt), Establishment Department. |

Officer concerned. |
Personal file. | \‘Yy
SECT FFICER

(ESTABLISHMENT-II)

b iethwre Oifiodp (EAS)

Elstabnhment

adm:nistration W
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Court of

“.Form-'AA .
FORM OF ORDER SHEET

Execution Petition No. . 300/2022

S.No.

20" June, 2022

C%;@-z,sln,.

Date of order ‘Order or other proceedings with signature of judge
proceedings -
1 2 3 i
i
1 '2_3.052022 The execution petition of Mr. Sajjad-ur-Rehman’ submitted today by Mr
Zartaj Anwar Advocate may be entered in the relevant register and put up to
fhe Court for proper order please. ‘
oy
: REG]SiTRAR S
|
5_ 2/§ ) S‘/ 53 This execution petitjon be put up before Single Bench at Peshawar on

2!7 ~& 22 . Original file be requisitioned. Notices to the parties be

also issued for the date fixed.

CHAIRMAN

Counsel for the petitioner - present. Mr Kabirullah -
Khattak, Addl AG alongwith Mr. Ayéiz, Supdt for

respondents present. !
: _ r
Implementation report not submitted. Respondents are
directed through ' the learned Addl: AG to submit’
implementation report on or before the next date. To éome B

up for 1mplementat10n report on 09.08. 2022 before S.B.
i@
- (Kalim Arshad Khan)

rbu.&_t e D\&JAQ “ Chalrringn-‘i_
'S I\A,ng;w T 2\-¢ - 2ers
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) a BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR
Erecettisn ftition N 3 022622

In the matter of
Appeal No.2770/2021
Decided on 01.02.2022

Sajjad ur Rehman S/O Haji Yaqoob Jan R/O House No 973,
Street No 28, Sector [£-5, Phase 7 Hayatabad Peshawar
.......... (Appellant)

VERSUS
Govt. of Khyber Pakhtunkhwa through Chief Secretary Civil
Secretariat Peshawar & Others.

(Respondents)

"1 |Memo of Appeal along with| | 1-3
affidavit
2 | Copy of the appeal and order| A&B |
and judgment dated 01.02.2022 (- 4
3 | Copy of the application dated C
24.03.2022 /7
4 X g o c 3t wg el el

TR S e

5 | Vakalatnama / g

Through |
ZARTAJ ANWAR
Advocate Supreme

Court of Pakistan
Office 'R , 3 Forth
Iloor Bilour Plaza
Peshawar Cantt.
Cell: 0331-9399185

R .f;!',_.‘ "




BEFORE THE KHYBER PAKHTUNK'HWA*’\”‘{%‘
SERVICE TRIBUNAL PESHAWAls/Mm

Erecotion feditien /’

In the matter of
Appeal No.2770/2021
Decided on 01.02.2022

Sajjad ur Rehman S/O Haji Yaqoob Jan R/O HoUSe No 973, Street

No 28, Sector E-5, Phase 7 Hayatabad Peshawar.

(Appellant)
VERSUS

1. Govt. of Khyber Pakhtunkhwa through Chief Secretary Civil
Secretariat Peshawar.

2. Govt. of Khyber Pakhtunkhwa th'rough Secretary Home & Tribal
Affairs department Civil Secretariat Peshawar.

Govt. of Khyber Pakhtunkhwa through Secretary Establishment
Civil Secretariat Peshawar

(W8]

(Respondents)

Application for the implementation of the order
and Judgment dated 01.02.2022 in the above
noted scrvice appeal of this Honourable
Tribunal.

Respectfully Submitted:

1. That the above service appeal was pending before this honourable
Tribunal which was decided vide order and judgment dated
01.02.2022.

2. That vide order and judgment dated 01.02.2022 of this honourable
Tribunal allowed the appeal and reinstated the appellant on the
following terms:

We have observed that charge against the appellant was
not so grave as to propose the penalty of removal from service, such
penalty appears to be harsh which does not commensurate with
nature of the charge, As a sequel to the above, the instant appeal is




LI

partially accepted. The appellant is reinstated into slerviée and the

impugned order is set _c‘zs(‘idé 10 the extent that major penalty of

dismissal from service is converted into minor penalty, of stoppage of

increment for one year. !

(Copy of the appeal and order and judgment dated 01.02.2022 is

attached as annexure A& B )
|

. That the judgment and order of this honourable tribunal was duly

communicated to the respondent by the applicant by submitting the
application for implementation of the judgment dated 01.02.2022 but
they are reluctant to implement the same.(Copy of the application
dated 24.03.2022 is attached as annexure C)

. That the respondents are legally bound to 1mplemem the order and

judgment dated 01.02.2022 of this honourable Triblinal in its true
letter and spirit without any further delay.

It is, therefore, humbly pmyed{ that on
acceptance of this application the drder and
judgment dated 01.02.2022 of this  honorable
tribunal be implemented in its true letter and spirit.

Through

ZARTAJ ANWAR
Advocare Peshawar

& /3
IMRAN KHAN
Advocate Peshawar

\\\.

7).

e
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No.2770/2021

In the matter of |

Decided on 01.02.2022

|
I
3

Sajjad ur Rehman S/O Haji Yaqoob Jan R/O House No 973,
Street No 28, Sector E-5, Phase 7 Hayatabad Peshawar

VERSUS |

i
Govt. of Khyber Pakhtunkhwa through Chief Secretary Civil
Secretariat Peshawar & Others.

(Respondents)
i :

l

AFFIDAVIT |

I, Sajjad ur Rehman S/O Haji Yaqoob Jan R/O House No 973,
Street No 28, Sector E-5, Phase 7 Hayatabad }Peshawar -do
hereby solemnly affirm and decldd¢ on oath that the contents
of the above noted application are \tue and corrcct/p/ e best

' g;ghas been kept

al

_ \@p%?cnt




BEFORE THE KHYBER PAKHTUNKHWA .
' SERVICE TRIBUNAL PESHAWAR

. . K}nhcr PRk i{\);
2776’ ‘ . Sorvice ht.%

‘ i &0/
App@ai NO /2021 . l)x rary N

— 22

Sajjac{ ur Rehman S/O Haji Yaqoob Jan R/O House No 973 Street
o 28, Sector E-5, Phase 7 llayatabad Pcshnwar

(Ap'pellant)
VERSUS "

L. Govt of Khyber Pakhtunkhwa through Chief Secretary Civil -
Secretariat Peshawar. .

!\)

Govt. of Khyber Pakhtunkhwa through Secretary Home & f ribal
Affairs department Civil Secretariat Peshawar.-

(WS

. Govt. of Khyber Pakhtunkhwa through Secretary }:stabhshmem
Civil Secretariat Peshawar

l"(R"_e.s‘p"'(‘mdents)

Appeal under Section 4 of the Khyber

Moo aro-day Pakhtunkhwa Service  Tribunal Act, 1974,.

e '_ ~ against the impugned Order dated 10.09.2020

RWJ#‘ whereby the appellant has beep awarded” the =

Y \Q \\7"5*’)/ major penalty of removal fr oni service.  and .~
against which the dep‘ntment'll appe‘ll dated

©23.09.2020 was filed before the : competent
authority which is still not 1espond¢,d after laps *
of statutory pel iod on 90 days.

Re-s &a“vnurcfod}i}&m.\ﬂ_ﬁl___l Appeal: -

aud ]
| \ ON ACCEPTANCE OF THIS APPEAL THE
,ﬁ%s o, ORDER DATED 10.69.2020, MAY PLEASE -
| > [ 2o BE SET ASIDE AND THE APPELLANT

MAY KINDLY BY REINSTATED INTO
SERVICE WITI ALL BACK BFNEFITo




Respectfullv Submitted:

1. That the appellant has served the department for more than 25 ye Ligs
and ever since my appointment [ am performmg my dutie ‘s~ s
assigned with zeal and devotion and have never given any chan ‘
complaint whatsoever regarding my performance. -

2. That whlle serving in the said capac:1ty the appellant was served with
a charge sheet along with statement of allegation dated NIL,
containing certain false and baseless allegg»tlons‘

I That you advertised 23 number vacant positions (BPS-01 to
14) on 9™ February 2019 for Ex-FATA Tribunal without the
approval of the Competent Authority.

II. That you without any legal authority, notified scrutiny
committee comprising of daily wages/contract -employee
namely Mr.Nadir Shah, Junior Clerk, Mr. Naveed ur Rehman,
Junior Clerk and Myr. Arif Jan, Junior Clerk who were also
candidates for the vacant posts advertised in press' '

III.  That you constituted a ghost Department Selection Committee
vide letter No. R/11/2018-19/F T/R/I 17995 dated 04,12.2019 -
(the date which has not yet come). _

IV. .That you issued appointment orders of 24 candzdates against
23 posts and that also without recommendatzon of the
Department Selection Committee. :

V. That you failed to produce office re¢ord, rather you submztted
freshly printed copies to the fact-finding inguiry Committee
which were signed in front of members of the inquiry
Committee during proceedings.

VI. That you appointed candidates wha were over: age at the time

appointment without relaxing the upper age limit from the
Competent Authority.

3. That the appellant duly replied the false and baseless :elle'g‘e.tibn by
denying the entire alléegation leveled against the appellant by

replying in brief.(Copy of charge sheet and repl{y are attached as
annexure A & B)

4. That thereafter so called inquiry has been conducted and it has been
learnt. by the appellant vide the subject show cause notice. that )
appellant has been recommended for major punishment of Rcrhbval YA
from service, whereas till date the appellant has not-been p10v1de(§1»m, a\ bu::::)“a

the detail inquiry report nor any of the witness or l,ecold been e




—_

summoned by the i inquiry officer to probe into the matter whereas
the issue was regarding the recruitment,

. That the appellant once again deny the allegatlons leveled against as
false and baseless, the appellant has been falsely roped in the instant
case, as replying is answered up to the extent of 23 No of vacant
posts which were duly advertised in print media vide dated 9" of
February 2019 in daily AAJ and Aeen with the approval of the
Competent Authority vide office order dated 21. 03 2016 and
23.06.2016 and after merger of FATA with the approval of the
Chairman of Tribunal dated 24.07. 2018. (Copy of advertisement i is
attached as annexure C).

. That the respondent department advertise varrous ‘posts. for which
thousands of application were received so placmg all the document
in a proper order for calling up the candidates for thee posts in
questions the Tribunal was not having the permanent employees as
after merger the regular permanent employee were taken back by
their parent department and left with coptractual employees worklng
‘in the Tribunal for more than decade, in order to scrutinize the
process by fulfilling all the legal and codal formalities the candidates
were called for screening test to short llst them and when successful
call for the interview, furthermore in such process no favontlsm or
nepotism was given to any of the candidate as all of tl tlem were
eligible candidates and also gone through the rigors of selectton
process, even today their eligibility and suitability can be ascertamed
from their education testimonial and ehglbllrty for the post agamsl
which they been appointed.
. That the respondent department while alleglng that there was no
selection process taken place for appointment and only ‘Ghost

Selection Committee was there which is baseless because all the
- relevant information and documentation of the selection. process was,
available when the partial inquiry was conducted and the mqutry,
officer himself holding / in position the relevant record of the

departmental selection committce.

. That the respondents also put a question mark on all the appomtment
during the tenure of the appellant regarding the number of ‘posts as
there are only 23 no of posts were advertised but the appomtment
order was issued of 24 candidates ﬁrstly at serial no.7 of the
advertisement , which ¢: S2y's the competent guthorlty having the ‘power
to increase/ decrease vacancies or cancel the recrurtment process in




Para 8 of the advertisement it was also mentioned that: errors and
omission are subject to rectification , but here it is worth to

- mentioned that even in that case only 23 report for duty and the
salaries drawn by 23 candidates only, it is also wt)rth to menuon here
that 116 sanction positions are still vacant

0. That the members of Tribunal attended the test and- intesrviiev‘v on the
said date and all the committee memberg were agreed principally on -
the selection and recommendation of the selection cdmr__nittée and on
such principle on the same date issued the appointinent orders and
the copy of the recommendation of selegtion committee was handed
over to section officer for signature and further process and later on
when inquired regarding the signatureg the officials requested to
await, on the same issued when the inqilirylofﬁcer_cal‘led, upon the
selected candidates they. given on Qath the statement that they duly

appeared before the selection committee which they now refusmg to
signed. !

10.That in the initial inquiry conunmittee called upon all thei selected
candidate and given Cath regarding the favoritism an, nepeti51n if so
made in favor of any of the candidate wlnch they duly rephed on
oath that no such-act of favoritism and nepotlsm were ex1st in the
present selection process, furthermore none of the member of the
selection were duly inquired in the matter as all the process was
taken place in their presence nor any sort of evidence was taken on
record which can proof any of the allegauon leveled against, me

11.That the inquiry committee did not assogiatg the appellant properly>
with the inquiry proceedings. Not a s1ngle witness has _been
examined during the enquiry in the presence of the appellant nor the:
appellant has been given opportunity to cross examlne those who"
may have deposed anything against the appellant duri 1ng the mquny

12.That the appellant has never committed any act or. omlsslon which
: could be termed as msconduct the appellant duly per fenqu his
3 , duties as assigned with full- devotion, zeal and loyalty albelt the
| ~ appellant has been roped in the instant false and baseléss eharges

13.That the charges leveled against the appellant were neither proved
during the inquiry proceedings, nor any independent and cbnvincing
proof/ evidence has been brought against me in the inquiry that could
even remotely associate the appellant w1th the charges, as such the
f] - charges remained unproved during the mqulry and the i mquu’y officery

J———
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has thus rendered his findings on mere surmises and conjunctures
Legardmg charges.

14.That the appellant has at his credit an unblelmshed and‘spotless
service career, during entire service career, [ have never glven any.
chance of complaint whatsoever legardlng the performance of the-
appellant. I always preferred the interests of the department overand
above the personal interests of the appellant The proposed penalty if
- imposed upon me, it would be too harsh and would stlgmatlzed the
bright and spotless serv ice record of the appellant

* 15. That the show cause notice issued on ‘7™ of May recelved by
| accountant of the appellant on 20" of May upon which the appellant
; -requested to high-up’s for granting some extra time due to the
| . current pandemic-vide letter dated 01 06 2020.(Copy of the show

cause dated 07.5.2020 and letter dated 01 06.2020 are attached as
annexure D & E).

16.That the appellant has submitted the reply to show cause within time
and denied all the allegation leveled against the appellant.(Copy of
the reply is attached us annexuie T )

17.That astonishingly the appellant was awarded major penalty of .
“Removal from Service” vide office order dated. 10. 09 2020,
without taking into consideration the reply of the ' show cause in
~which the appellant denied all the allegat1ons leveled agamst the

appellant.(Copy of the impugned order dated 10.09. 2020 lS attached )
as annexure G). ' :

18.That the feeling aggucved from the order dated 10. 09 2020 the
appellant filed a departmental appeal before the competent authority
on 25.09.2020, which still not responded even after laps of statutmy

period of 90 days.(Copy of the departmental uppeal is attached as
annexure H). ,

<

19.That being aggrieved from the illegal order dated 10, .09. 2020 the
appellant has filed this appeal on the inter alia on following grounds

G R A R AR s b s R




GROUNDS OF SERVICE APPEAL

. That the appellant has not‘t;een treated in accordance with ]
law hence the rights secured and guaranteed under the law ;
and constitution is badly violated. k

.- That no proper procedure has been followed before awardmg
- the major ‘penalty of Removal from service, the whole
proceedings are thus nulhty in the eyes of law.

. That the appellant has not done any act or om1351on which
can be termed as mis-conduct, thus the appellant cannot be
punished for the irregularities if so occurred- in the
recruitment process. .

. That the allegation so leveled against the appellant regarding
the non-production of recruitment record it is also baseless as
the fact, written reply of the appellant to the. TORs was
presented to the inquiry committee which was duly signed by
the inquiry officer 31% July 2019 then after I have never met
the inquiry committee till now, furthermore the 1nqu1ry officer
was explamed in its findings that the record was produced but
attested at 1ecent time. e

oy

. That the allegation regarding the overage ca‘ndidate ?"only one
candidate namely Navccd ur Rahman was overage at‘the time
selection but the same was the emp]oyee of the levy directorate -
since 2012 belong to merged area having quahﬁcatlon of MBA
with 7 years’ experience and also with the NOC granted by the
FATA secretariat for the purpose.

. That no proper procedure -has been followed before awardmg
the major penalty of Dissaissal from service to the appellant
No proper inquiry has been conducted, the appellant has not
been associated pr0pcr ly with ithe 1nqu1ry proceedings,
statements of witnesses if any were never taken in his presence
nor he has been allowed opportumty of cross exammatlon
moreover he has not been served with any show cause notice,
thus the whole proceedings are defective in the eyes of law. A

G. That the inquiry conunittce was under statutol‘y obligation t0
highlight such cvidence in the inquiry report-on' thc baswrgo‘l],u 2202
¥ rvi <Rt} M
which they fouid the eppellant guilty of the “so-calldd {@;’runu&b
to

B
allegations. But gy Lailed to do so, moreover, there was no
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jota of evidence 10 connect the appellant with the commission
of allegations of misconduct. Mere verbal assertion without any
cogent and reliable evidence is not sufficient td justify the
‘stance of the department in respect of so-called allegations
leveled against the appellant in the charge sheet. Hence the
impugned order passed by the competent authority on:the basis
of such inquiry is against the spirit of law. SR

. That the competent authority was bound under the law to
examine the record of inquiry in its true perspective and in
accordance with law and then to apply his independent mind to
the merit of the case but he failed tq do so and awarded major
pénaity of dismissal from service to the appellant despite the
fact that the allegations as contained in the charge sheet had not
been proved in the so-called inquiry,

. That the appellant was neither involved in ¢orruption, nor
embezzlement nor immoral turpitude. Therefore, such harsh
and extreme penally of dismissal from service of appellant was
not commensurate with the nature of his co-called misconduct
to deprive his family from livelihood. |

. That the competernt authority has passed the impugne‘:dl‘h‘c')rder in
mechanical manner and the same is perfunctory as well as non-
speaking and also against the basic Prmmple of ddmmlstratlon

of justice. Therefore, the impugned order is not tenable under
the law. ‘

. That the appellant is a responsible, cautious employee pf the
department and cannot even think of the dlsplay of the cl‘!arges
leveled against the qppellant

. That the appellap* has not been given proper opportumty of
pelsonal hearing before awarding the penalty, hence* the
appellant have been condermned unheard, W e

M. That the charges were denied by the appellant had _ngver

e ¢ e e ez e o . enl

admitted, nor there sufficient ev1dence avallable to held the
appellant guilty of the charges.

N. That the superior courts have a number of }é;p'orted
judgments held that in case of awarding major penalty of

Removal from scrvice reqular procedure of holdmg 1nqu1ry Nhvhe,

e




e e gy e

. denied by the employee.

~

O. That the appellant has never commltted any ac:t or‘ omission
- which could be termed as mlsconduct the charges leveled
. against-the appellant are “false and baseless. besxdes the same
~ are neither probed nor proved albeit the appellant has

illegally been removed from servlce

P. That the appellant at his credit a long unblemished and
spotless service career, the penalty 1mposed _upon the
appellant is too harsh and is llable to be set as1de

oot

1

Q. That the appellant is jobless since his Removal fro’m service.

A. That the appellant also seeks permission of 'tliif'é honorable
Tribunal to rely on additional grounds at the tie of hearing of

the appeal.

It is, therefore, hymbly prayed thdt on
acceptance of this appeal the order dated 10.09.2020,
may please be set aside and the appellant may
kindly be rcinstated into" service jn all back

2

benefits.
_ ; A%am

Through

| cannot be dispensed with that too when the éhzarges are - |
|
|
|
|
|

IMRAN KHAN
Advocate Pesl}awal

AVFIBAVIY : L

1, Sajjad ur Rehman S/0. Haji Yaqoob Jan R/O Hous; No 973,

Street No 28, Sector E-5, Phage 7 Hayatabad Peshaweu do
~ hereby solemnly affirm and declarc on oath that the contents
+ of the above noted appeal are true and correct to the best of

: - my knowledge and belief and that nothing has been kept back
' , NA

R, . SRR

N

or concealed from this Honourable Tribynal.




Service Appeal No. 2770/2021

Date of Institution ... . 22.}11.2021 -
Date of Decision 01.02.2022 3

Sajjad ur Rehman S/O Haji Yagoob Jan R/O House No. 973, Street No 28 Sector
E-5, Phase 7 Hayatabad Peshawar.

(Appellant)

VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary Civil Secretariat
Peshawar and others. ‘ e (Respondents)

Zartaj Anwar,

Advocate For Appellant

Noor Zaman Khattak,

District Attorney For respondentg

" AHMAD SULTAN TAREEN CHAIRMAN

ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)

JUDGMENT ' .

ATIQ-UR-REHMAN WAZIR MEhleER (E):- Brlef facts of the
case are that the appellant, while serving as Registrar in Ex-FATA Trlbunal was
proceeded against on the charges of misconduct and was 'ultimately dis_missed
from service vide order dated 10-09-2020. Feellng aggrieved, the appellant filed
departmental appeal dated 25-09-2020, which was pot responded%within the
statutory perlod, hence the instant service appeal With prayers that the impugned
order dated 10-09-2020 may be set aside and the appellant may be le-in;tated in

service with all back benefits.

02. Learned counsel for the appellant has contended that the appellant lwas

not been treated in accordance with law, hence his rights s:,ecuréc':l,; under the

2% h\,.b:u& R ;mmn;_.
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Constitution has badly been violated; that no proper procedure has been followed |

before awardmg the ma]or penalty of dlsmissal from servuce the whole
proceedings are thus nullity in the eye of law; that the appellant has not done any

\

act or omission which can be termed as misconduct, thus the appellant cannot be

‘l

punished for the irregularities if so occurred in the recrwtment process that the
allegation so Ievelecl against the appellant regarding the. non-production ~of
recruitment record is baseleSS' that no proper inquiry has been conducted against
the appellant hence the appeilant was deprived of the opporturuty to defend his
cause; that neither statement of any witnesses were recorded in presence of the
appellant nor the appellant was afforded opportunity to crds"s-examine such
witnesses; that the appellant has not been served with any shoyvcause notice,
thus the'whole proceedings are defective in the eye of law; that the inquiry
committee was under statutory obligation to highlight such evidence in the inquiry

report on the basis of which the appellant was found guilty of 'allegations

moreover/there was not a single evidence-to connect the appellant with the

\/J N\/c’/mmlsgon of allegation of misconduct; that mera verbal assertion W|thout any

cogent and reliable evidence is not sufficient to justify the stance of the

department in respect of the so called allegations Ieveled against the appellant in
the charge sheet/statement of allegation, hence the impugned order ~passed by

the competent authority on the basas of such inguiry is- agalnst the splrlt of law;

. that the competent authority was bound under the Jaw to examine the record of

inquiry in its true perspective and in accordance with law and then to';rapply his
independent mind to the merit of the case, but he failed to do so and awarded

major punishment of dismissal from service upon the appellant despite the fact

that the allegations as contained in the charge sheet/statement of allecjation has,
not been proved in the so called inquiry; that the appellant is heither involved in:
corruption nor embezzlement nor moral turpitude, therefore such harsh and

extreme penajty of dismissal from service of the .appellant :does not

commensurate with the natur‘e'of the guilt to deprive his family from livelihood;

ST o
Ikhtu Khwg

| | - ue;-u_ ‘]nbum’m

= 3 T




that the‘competent authority has passed .the |mpugned order in rnechanrcalm e
manner and the same is perfunctory as well as non- speakmg and also agalnst the
basic princ:ple of admm:strat:on of justice, therefore the |mpugned order is not
tenable under the law; that the appellant has not been iafforded proper,

opportumty of personal hearing and was condemned unheard

| 03. Learned District Attorney for the reapondents has contended that the
appellant while serving as registrar in Ex-FATA Tribunal, has been proceeded
agalnst on account_of advertizing 23 posts without approval of the comp;etent
authority and appointed 24 candidates against th‘ese_ "pc‘)sts 'wi:thout
recommendation of the departmental selection committee':tha:t a proper ingquiry
~ was conducted and during the course of inquiry, all the allegatlons leveled agamstl

)

the appellant stood: proved, consequently, after fulF Ilment of aII the codal .

formailtley‘}affordlng chance of personal hearmg to the appellant, the penalty :

\J}\ Moval from service was imposed upon the appellant vnde order dated 10- 09—-";’

2020; that proper charge sheet/statement of allegatlon was Jerved upon: the

appellant @s well as proper showcause notice was also servec_l upon _th’e appellant,
but inspite of availing all such chances, the appellant failed to prove his

innocence.

04. We have heard learned counsel for the parties and hav'e'perused the

record.

05.  Record reveals that the appellant whilg serving as"'Regi.s'tr.ar Ex-FATA
Tribunal was proceeded against on the charges'of édvertisernent of 23 number
posts without approval of the competent authority and subs'equent,selectioni of
candidates in an unlawful manner. Record wauld suggest that the Ex- FATA
Tribunal had its own rules spec#" ically made for Ex-FATA Trlbunal l.e. FATA
TRIBUNAL ADMINISTRATIVE, SERVICES, FINANCIAL, ACC OUTS AND AUDIT

RULES 2015, where appointing authority for making appomtments m Ex- FATA




Tribunal from BPS-1 to 14 is registrar, whereas for the posts from BPS-15to 17 is

Chairman of the Tribunal.

06." On the other hand, the iriquiry report placed on record Wouici suggest that

before merger of EX-FATA with the provincial gover‘nment,fAdditIonal Chief

Secretary FATA was the apiaointing authority in respect of Ex-FATA- Tribunal.and
after merger, Home Secretary was the appolnting authority for Ex-FATA Tribunai

but such stance of the mqurry officer is neither supported by any documentary

proof nor anything is avaiiable on record to substantiate the stance of the inquiry
officer. The inquiry officer only supported hIS stance with the contention that
earlier process of recruitment was started in April 2015 by the ACS FATA, which .
could not be corripleted due to reckless approach of the FATA Secretariat towards
the issue. In view of the éituation and in presence of the Tribunal Rules, 2015,
the lgj/haién and Registrar were the competent authority for filling.in the vacant
: \/}Msts in Ex-FATA ‘Tr.ibunai, hence the first and main allegation regarding
appointments made without approval of the competent authority has vanished
away and it can be safely inferred that neither ACS FATA nor Home Secretary
were competent authority for filling in vacant posts |n Ex-FATA Trlbunal We have
repeatedly asked the respondents to produce any sych order/notifi catlon, which
could show that appointing authority in respect c;'f filling in ,posit in Ex-FATA'
Tribunal was either ACS FATA or Home Secretary, but -:they:were,unabie to
produce such documentary proof. The inquiry officer mainly f'focUsed on'"the
recruitment process and did not bother to prove that whof'-'was, iappointing
authority for Ex-FATA Tribunal, rather the inquiry officer relied upon the practice
in vogue in Ex-FATA Secretariat. Subsequent ,alle_gations Ieve,led_ _againet the
appellant are offshoot of the first allegation and once the first alllegatio;n was not

proved, the subsequent allegations does not hold ground.

07.  We have observed certain irregularities in the recruitment process which were

not so grave to propose maJor penalty of dlsm gsal from_service.. Careless portrayed
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by the appellant was not intentional, hence cannot be consrdered as an'act of
negllgence which mlght not_strictly fall within the ambit of mlsconduct but |t was only
a ground based on which the appellant was awarded major punlshment Element of
bad farth and willfulness might bring an act of negl‘gence wrthln the purview of
misconduct but lack of proper care and vigilan_ce might not always be wiliful to make
the same as a case of grave negligence invil:ing severe ':punishme.nt Philoéophy of
punsshment was based on the concept of retrlbutron whrch mlght be elther through
the method of deterrence or reformation. Reliapce is placed '0n 2006, SCMR 60.

08. We have observed that charge against the appellant was. not SO grave as

to propose penalty of removal from service, sych penalty appear; to be harsh,

which does not commensurate with nature of the charge. As aisequel to the

above, the instant appeal is partially accepted; The appellant is’ re-instated into

service and the impugned order is set aside ta the extent that majbr penaity of

dismissal from service is converted into minor penalty of stoppage of increment
o ' ':‘ R

for one year. Parties are left to bear their own costs. File be consigned to record |

room.
ANNOUNCED
01.02.2022
‘(AHM )SULTAN TAREEN) , (ATIQ- UR-REHMAN WAZIR)
CHAIRMAN o MEMBER (E) '
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" Dear Sir,

| . AN | Z ‘ .
‘ .~ PSIC.S Khyber P
/:ILM/% C y{/er(?akhtunkhwa

" Diary No./S / w/ﬂ )

To i, Date: 24 ~ o2 - 2aND
‘ - NCEE. o
"The Chief Secretary, G | L?
Government of Khyber Pakhtunkhwa, -

Peshawar.

=

Subject:  REINSTATEMENT OF SAJJAD-UR-REHMAN _IN__VIEW OF
- JUDGMENT OF KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
DATED 01-02:2022 PASSED IN SERVICE APPEAL NO.2770/2021.

-

" I have the honor to say that tﬁe Kh)/:ber "Pakhtunkh.wa Service Tribunal has
ordered to reinstatAeA the undersigned vide Judgment dated 01-02-2022- in Service Appeal
No:2770(2021 and there by set-aside the impugned brdef of dismissal from service dated 10-09-
2020 and converted the same into minor peﬁalty of stoppage of increment for one year" |

(copy of the judgment enr;losed).

2. - " The impugned order of dated_ 10-09-2020 dismissal frbm service of the
undersigned was converted by the Service Tribunal in the ibid judgment. Hence in view of the

above, in pursuance of the judgment of Service TriBunhl, the peﬁalty imposed upon the

Aundersignéd .vi,c,le 6_1'der 'dated 10-09-2020, may kindly be modified " accordingly, and the

undersigned may kindly be allowed to continue his service.

Enclosed:' As above

n : Sajjad-Ur man .
Ex-Registrar in Ex-FATA Tribunal

ATTesTED
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yPlaintiff
B N . yAppellant
}Petitioner
+Complainant
VERSIS

S .
GV;I/ZI/ s/ /éAAMWr fald Iz, Wlyioes Defendant

e T .

B

Appeal/Revision/Suit/ Application/Petition/Case No. of
Fixed for

I/W. the undersigned, do hereby nominate and appoint

ZARTAJ ANWAR & IMRAN KHAN ADVOCATES my true and lawful attorney, for

nie i my same and on my behalf to appear at AL to appear. plead, act

and answer in the above Court or any Court to which the business is transferred in the

above matter and is agreed to sign and file petitions. An appeal, statements. accounts.
exhibits. Compromiscsor other documents whatsoever, in connection with the said matter

| ‘oF any matter avising there from and also to apply for and receive all documents or copies

ol documents. depositions ete. and to apply for and issue summons and other writs or sub-

|

|

!

|

pocia and to apply for and get issued and arrest, attachment or other executions, warramts |
or order and to conduct any proceeding that may arise there out: and to apply for and |
reccive pavment of any or all sums or submit for the above matter to arbitration. and to
ciptoyee any other Legal Practitioner authorizing him to cxercise the power and
authorizes hereby conferred on the Advocate wherever he may think fit to do so. any other

Lwyver may be appointed by my said counsel 1o conduct the case who shall have the same
I){‘r\\’L‘I'ﬂ.

AND to all acts legally necessary to manage and conduct the said case in all
respects. whether herein specified or not, as may be proper and cxpedient.

AND [/we hereby agree to ratify and confirm all law(ul acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always. that I/we underiake at time of calling of the case by the
Court/my authorized agent shall nform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counscl
or his nomince, and if awarded against shall be payable by me/us

IN WITNESS whereof 1/we have hereto signed at_ e

R i e
the dayto_  _ theyear 4,2@ o
fxecutant/Executants N 7 ]

Accepted subject o the terms regarding fee

= - O

3 .. . —

A, g

ERAEY A T TS "H "y 5 gl k
o i%hee 3 A h ~ 6
IVIRAN KHAN ZARTAJ ANWAR
reyeveyfen §Es Senyap } 11 ‘ -
Advocate T Beh Court Advocate Tligh Courts
NMaob, G243 GO50GAR ADVOTATES, LECAL ADVISORS, SUIVICE & LASOUR LAw CONSULTANT
FR-5. Fourth Floar, Biloar Plaza. Saddis Road. Peshawar Cantt
Mobile-0331.0%00 85
PC-1-0831
CNIC 173011401905




