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- ORDER

21% July, 2022 -

1. Counsel for the appellant present. Mr. iKabifu,llah Khattak,
Addl: AG and Mr. Noor Zaman Khattak, Districf Attorney alongwith

Mr. Lutfullah, Assistant for respondents \presentﬂ,

2. Vide our detailed judglﬁent of today pl'acéd in Service Appeal
No. 691/2019 titled “Mohammad Miskeen-vs—!the Government of
Khyber Pakhtunkhwa through Secretary Elemeéntary & Secondaryl
Education, Peshawar and others” (copy placed in this file), this-

appeal is also dismissed. Costs shall follow the events. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 21° day of July, 2022.

_ (KALIM ARSHAD KHAN)
CHAIRMAN.
Camp Court Abbottabad

1~ 7

(SALAH'UD DIN)
MEMBER(Judicial)
Camp Court Abbottabad
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14.03.2022

20" July, 2022

Due to retirement of the Hon’able Chairman, the Tribunal is

defunct, therefore, the case is adjourned for the saline before on

17.05.2022 |
|
eader .

17.05 2022 None for the appellant present. Mr. Muhammad

Asif Masood, Deputy District Attorney f(i>r respondents -

present.

Previous date was changed throug]|1 Reader note,
therefore, notice for prosecution of appeal be issued to the
appellant as well as his counsel. Adjoume:'cl. To come up
for arguments on 20.07.2022 before D.B i_at camp court
Abbottabad. |

\\ * (Kalim Arshad Khan)
(Fareeha Paul) . Chairman

Member(E) Camp Court Abbottabad
|

Learned counsel for the appellant pi"esent. Mr. Noor

Zaman Khattak, District Attorney for respo;ndents present.

Learned counsel for the appellant seeks adjournment
on the ground that he has not made preparation of the

brief. Adjourned. To come up for | arguments  on
21.07.2022 before the D.B at Camp Court:Abbottabad.

)7

- (Salah-ud-Din (Kalim Arshad Khan)
Member (J) | Chairman

Camp Court Abbottabad

l
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21.09.2021 Nemo for the appellant. Mr. Latuf Ullah, Assistant

(Litigation) alongwith Mr. Riaz Ahmed Paindakhel, Assistant:
Advocate General for the respondents preserpt.
Previous date was ¢hanged on Reéderr,_ ‘Note, therefore,
. notice for prosecution olf the appeal be issued to the abpel'l'a’ht'afs_
i well as his counsel and to come up for arguments befo-r‘e thé'D‘.-‘:fi;’;' ‘
‘ on 16.11.2021 at Camp Court Abbottabad. -

(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

CAMP COURT ABBOTTABAD CAMP COURT.'ABBO"I'_I'ABAD_.

16.11.2021 ' Appellant alongwith counsel present.

Muhammad Riaz Khan'Paindékheil, ieérned Assistant

Advocate General | alongwith  Lutfullah ASSistant " for

respondenis present.

" Former made a request for adjournment. Request is
accorded. To come up for arguments on 1&03.2022 before
D.B at Camp Court, Abbottabad. '

Q Cﬂ% S
(Rozina Rehman) Chairman | L
Member (J) - Camp Court, A/Abad




18.11.20‘20A None for the appellan_t' is present, however; clerk of the
| counsel has appeared. M'r' Riaz Ahmad Paindakheil, Assistant
Advocate General and Mr Lutf UIIah Assistant thlgatlon, for
the respondents are present .

Reader of the court namely Pir Muhammad mformed
the D. B that according to the clerk the learned counsel has-

| proceeded . to Peshawar and |s not available today and

requested for adJournment AdJourned to 15.02.201 on

which date file to come up for arguments before D.B at -
| S

—

Camp Court, A bottabad

——

(Mian Muham ) = (Muhammad Jamal Khan)
Member (Executive) . - - Member (Judicial)
. Camp Court Abbottabad . . - Camp Court Abbottabad
15.02.2021 | Junior to counsel for the appellant present.

Mr. Nobr Zaman Iearned District - Attorney for

respondents present

Former requests for adjoUrnment as senior counsel for
the appellant is busy before Hon'ble High Court, Abbattabad

Bench
Ad]ourned to 20 04 2021 for *arguments before D.B at
Camp Court Abbottabad. >
(Atig ur Rehman Wazir) . " (Rozina Rehman)
Member (E) , Member (J)

Camp Court Abbottabad - Camp Court, Abbattabad
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15.09.2020

Due to covid ,19 case to come up for the sameon [/ /
at camp court abbottabad. "

Readef

Due to summer vacation case to come up for the same on
/ 20 at camp court abbottabad.’

Appellant alongwith his counsel\ M %l Ahmad,

Advocate is present. Mr. Usman Ghani,’ District Attomey

‘ alongwith Mr. Lutuf Ullah, Assistant for respondents present.

It was during the coyrse of addlessmg arguments of the
Hhat heD“

learned counselAmade reference to the Judgment of the august,_

Supreme Court of Pakistan dated 27.03.2020 and submitted that

the apex court has decided the point with regard to the

~ protection of service of an employee for the protected period for

payment of pensionary benefits. On the contrary, learned
District Attorney made reference and relied on service appeal
bearing No. 1377/2015 decided on 20.02.2019 captioned-Syed
Naveed Shah-vs-Government of Khyber Pakhtunkhwa through
Secretary Education. Both the respective learned counsel as
well as Learned District Attorney sought time for preparing the
brief on the issues involved. In the circumstances, we deemed it
appl'opriate}g?vem them time to fully prepare the brief according

to their respective point of view.

Adjourned to 18.11.2020 for arguments beforg D.B at

camp court Abb

(Mian Muhammad) (Muhammad Jamal)
Member(E) Member
Camp Court A/Abad
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20.11.2019

23.01.2020

Learned counsel for the appellant present. Mr.. Usman
Ghani learned District Attorney alongwith Alif Ullah Assistant
present. Representative of respondent department submitted written

reply/comments. To come up for rejoinder if any and arguments on

0"

Member
Camp Court, A/Abad

23.01.2020 before D.B at Camp Court, Abbottabad.

-None for the appellant present. Mr. Ml’_Jhamlnad Jan,
DDA 'alongwith‘Mr. Lutfullah, Assistant for the respondents
present. Due to general strike of the bar on the call of Khyber
Pakhtunkhwa Bar Counéi'l, the case isv.adjqurnéd. To come up

for further proceedings on 17.02.2020 before D.B at camp court

Abbottabad. Appellant be put on notice for the date fixed.

. o ‘/
Mgmber ember

~ Camp Court A/Abad




120.09.2019

~"Counsel for the appellam Abdul Aziz prcscm Preliminarys ot

|
arguments heard. It was contended by learned counsel for th\‘

appellant that the appellant was appomte'd as PST by the

respondent-department. It was further contended that the appellant
was terminated/dismissed vide order dated |28 07.1997. It was
further contended that again the appellant was appointed vide
order dated 15.02.2013 on the basis of Judamcm of 1hc worthy

High Court but W1th0ut back benefits. It was further contended

1

that some conditions were mentioned in the appomhmnl order of .

the appellant by the respondent-department lhat the appellant will
|

not claim back benefits but later on the said terms and conditions

‘ ‘was withdrawn by the respondent- dcparlmcnl vide office order

dated 26.02.2013. It was further conlendcdlhat the appellant was
terminated without any reason therefore, thc appellant  was
entitled for back benefits for the period he remfuncd out of service
therefore the appellant filed departmental appeal on 02.03.2013
but the same was not responded hence, the preisent service appeal.
Learned counsel for the appellant contcndcd that since the

appellant wa lllegally terminated for no faull of the clppcllanl

therefore, the ppellant is entitled to the back bCI]CfltS.

|
. . | e
The contention raised by learned counsel for the appellant

need consideration. The appeal is admitted l’or regular hearing
subject to all legal objecuons The appellant i i directed to deposit
security and process fee within 10 days thereaficr. notices be
issued to the respondents for written relply/commmls for

20.11.2019 before S.B at Camp Court Abbottabad

(Muhammad Amin-Khan Kundi }

|
Member

Camp Court Abbottabad
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" Court of

Case No.

Form- A

FORM OF ORDER SHEET

579/2019

s .S.No.

Date of order
proceedings:

Order or other proceedings with signature of judge

2

09.07.

03/05/2019

The appeal of Mr. Abdul Aziz received today by post through Mr.
Zaheer Ahmad Qureshi Advocate may be entered in the Institution

Register and put up to the Worthy Chairman fY proper order please.

RECITTRATE” 2l

' This case is entrusted to touring S. Bench at A.Abad -for
/0.5 1) s g | |

2019

| preliminary hearing to be put up there on ]2 ~ 0 7/ /j

¢
.
N .

CHAIRM

Junior counsel for the appellant present and requested for

ac[journment on the ground that learned senior counsel for the

22.08.2019

appellant has gone to Islamabad. Adjourned to 22.08.2019 for

plj‘ehmmary hearing before S.B at Camp Court Abbottabad.

A

f

(Muhammad Amin Khan Kundl)
Member
Camp Court Abbottabad

Junior to counsel for the appellant present and again

sought adjournment as senior learned counsel for the

appellant is not Il’l attendance Adjourn. To come up for

prellmmary hearing on 20 09.2019 before S.B at Camp
Court, Abbottabad.

X7

N=
Member
Camp court A /Abad
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Dated:- 7% / c_’% /2019

BEFORE THE KHYBER PAKHTUNKHWA SERVICE |

- TRIBUNAL, PESHAWAR.

fppeed e 599 22/

Abdul Aziz S/o Haji Abdullah R/o Presently Serving PST GPS,

Battagram.

G?libagh District

....APPELLANT
VERSUS
Govt of Khyber Pakhtunkhwa & Others.-
...RESPONDENTS
SERVICE APPEAL
INDEX
S.No.. Description of Document Annexﬁre Page No.
|7 1. T Appeal alongwith affidavit - 1-6°
2. | Copy of the appointment letter dated 07/12/1995 “A” 7
3. Copy of the termination order dated 28/07/1997 “B” 8~
4. Copy of the appointment letter dated 15/02/2013 “C» ()13
5. | Copy of the office order dated 26/02/2013 < “D” 14
6. Copy of the departmental representation - “E” / S"
7. Vakalat Nama -- /6

f%Thi;o ugh:

AL

...APPELLANT
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BEFORE THE KHYBER PAKHTUNKHAWA SERV% A

TRIBUNAL, PESHAWAR

Service Appeal N057 2/12019

Abdul Aziz S/o Haji Abdullah R/o Presently Serving PST GPS, .'Gulibagh' District

Battagram.
- "~ ..APPELLANT

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary ~Eleméntar}i/':§c Secondary
Education Peshawar. -

2. Dlrector (Estab) Elementary & Secondary Education Khyber Pakhtunkhwa

3. District Education Officer (Elementary & Secondary Educ,atlon)»Mal_e Primary R
Béttagram. ' |

4, District Account Officer Battagram.

..RESPONDENTS

APPEAL:- UNDER SECTION 4 OF THE KHYBER

. PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974

AGAINST APPELLANT IS WORKING IN THE

| F\ledtn‘..\»jay RESPONDENTS DEPARTMENT AND HIS SERVICES WERE
né‘%ﬁ‘?ﬁ“ TERMINATED ON THEREAFTER qNDER THE KHYBER :
2|1 T PAKHTUNKHWA ACT XVII 2012 AND IN THE IN THE LIGHT
OF JUDGMENT PESHAWAR HIGH COURT ABBOTTABAD

BENCH DATED 17012013 THE APPELLANT WAS
APPOINTED AS PST IN BPS- 12, VIDE ORDER DATED

15022013 THE APPELLANT IS ENTITLED FOR BACK

BENEFITS FROM THE DATE OF TERMINATION LE

28/07/1997 TO THE DATE OF ORDER DATED 15/02/2013 BUT




2

THE RESPONDENTS DID NOT ~GRANTED ALL
CONSEQUENCIAL BACK BENEFITS FROM THE DATE OF
TERMINATION TO THE DATE ORDER 15/02/2013 WHICH IS
AGAINST THE PROVISIONS OF SAID ACT,AS WELL AS
DISCRIMINATION AS OTHER DEPARTMENTS ALLOWED
THE BACK BENEFITS TO THE OTHER EMPLOYEES AS
WELL. THE CONDUCT OF THE RESPONDENTS TOWARDS
THE APPELLANT IS ILLEGAL, MALAFIDE, UNLAWFUL,
WITHOUT, =~ LAWFUL  AUTHORITY,  WITHOUT
JURISDICTION, ARBITRARAY, PERVERSE, HARSH, VOID-
ABNITIO AND AGANIST THE PRINCIPLE OF NATURAL

JUSTICE INEFFECTIVE UPON RIGHTS OF THE APPELLANT.

PRAYER:- ON ACCEPTANCE OF INSTANT APPEAL THE
APPELLANT BE GRANTED ALL CONSEQUENTIAL BACK

BENEFITS FROM THE DATE OF ":leRMINATION LE
28/07/1997 TO THE DATE OF ORDER DATED 15/02/2013 ANY
OTHER RELIEF WHICH THIS HONOURABLE TRIBUNAL
DEEMS FIT AND PROPER IN THE CIRCUMSTANCES OF THE

CASE MAY ALSO BE GRANTED.

Respectfully Sheweth:-

FACTS:-

1. That, the appellant is a resident of District Battagram was

appointed as PST (BPS-7) GPS, Landi Nomanabad
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District Battagram on 07/12/1995. (Copy of appointment

letter is attached and mafked_ as Annexure “A”)

. That, the appellant was terminated by the respondent No.3

without any justification on 28/07/1997. (Copy of the

termination order is attached and marked as Annexure

1 (B ”)

. That; the appellant was appointed as PST in BPS-12 in

the light Khyber Pakhtunkhwa Act XVII 2012 and the
Judgment of honorable High Court Peshawar Abbottabad
bench dated 17/01/2013 by the respc;ndents départment

vide appointment order dated 15/02/2013. (Copy of the

appointment letter dated 15/02/2013 is attached and

marked as Annexure “C”)

. That, the respondents vide order - dated 2'6/02/2013

withdrew the conditions mentioned in the serial No.10 of
order dated 15/02/2013. (Copy of the office order is

attached and marked as Annexure “D”)

. That, appellant requested the respondent No.3 through

~ written application 02/03/2013 / Representation to release

all the back benefits as the appellant entitled for but so far
no heed has paid to the grievances of the appellant and not
decided the representation yet. (Cop'y of the departmental

representation is attached and marked as Annexure "E”)

. That, feeling aggrieved from -the conduct of the

respondent’s appellant apprdaches Ehis honorable tribunal




e

GROUNDS:-

4

for redressal of his grievances on the following amongst

o f
other grounds.

|
. :
a. That, once the Govt, allowed the back benefits, and

I .
then the department/respondents are bound to release

the same to the appellant. f

b. That, it is the settled principle -;_)f. qdministraﬁve law
that when law prescribe something v\;hich is to be; done
in the particular manner thafclmust;i be done, 'in that
manner not otherwise. !

¢. That, appellant has been. allowed foér all back béheﬁté

'vide . office order dated 26/02/2013  after that |

b
respondents deviations from their own commitment is

a;gainst the law and facts. | ?'.

d. That, the respondents departmeht l?ed the appellant to
the blace which is utterly, unknow1:1 to the principle of
jurisprudence, natural justice.

e. That, other departments allowed b%c/k behcﬁts to other
employee as well While igﬁoring ’tshe appellant by not
éllowing | back benefits amoﬁnts %o discrimination is
against the fair play and good govémance.

f. That, other grounds will be ,! agitated with the

permission of this Honorable Tribunal at the time of

arguments.




PRAYER:-

On Acceptance Of Instant Appeal The
Appellaﬁt Be Granted All Consequential Back
Benefits From The Date Of Termination LE.
28/07/ 1997A To The Date Of Order Dated  15/02/2013
Any Other Relief Which This Honouarble Tribunal
Deems Fit And Proper In The Circufnstances Of The

Case May Also Be Granted.

...APPELLANT

Through:

Dated:- zi / é‘22/2019-

VERIFICATION:-

Verified that the contents of the instant APPEAL are true and
correct to the best of my knowledge and 'belief and that nothing has been

concealed from this Hon’ble Court.

Dated:-_ 2% / 67712019




BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR.
|
Abdul Aziz. .
...APPELLANT
VERSUS
Govt of Khyber Pakhtunkhwa & Others.
...RESPONDENTS

SERVICE APPEAL .

" AFFIDAVIT

Abdul Aziz S/o0 Haji Abdullah R/o Presently Serving PST GPS, Gulibagh District
Battagram, do hereby solemnly affirm and declare on oath that contents of the above
appeal are true and correct to the best of my knowledge and belief and nothing has been

kept secret from this Honouarble Tribunal.

v/

+.DEPONENT

Date:-_9 : /42019
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(FFICE OF THE DIS

ORDER

2012 und Honorablo Gourt Judgment Pushawar High|{Cour Abbortabad Beneh dated 17-0) +2013:hefollowing

Sucked employee are heréby lappointed 'as PST in BES-12 (Rs:?OOO-SOO-ZZOUO’)"(Ndn pcns’i_opalglp)plus,usual'{ -
allowances as aduissible .under the rulcs ags inst the vacant pastatthe schools mentioned- aguinst cach

, Consequent upon the recommendation of the Departmental Selection Committee and approval ’
of the compeiont suthority (Dopuly.Conunissionor) Batagmam, in the light of ; Khyber Pakhtunkhwa Act Xvil .

TRICT EDUCATION'OFFICER
A . o o

I S

ST

i

inthe

inwesest of public service with effect from the date of theirs taking over gharge || ; y 1
S, | Nameof Father's Name Address . Pastedat - . il Remarks
No | Candidates ; L : : ColE e
T | Sarar tAchc: Khan | Hazrat Younas Thava Banian BIM_| GPS Batkool Sarhadi | Against V/Post
5| Gnulam Haider Shah }Y_Pir Ali Shah - Kz Miadan __BTM_| GPS Kar Patay Pashto ‘Apainst V/Pos!
3 @ahadar Khan Ali Gohar Khan Dharian BTM |-GPS -Kanai ‘1" Against V/Post
- Shulamn Yousafl Molvi iKhan Wall Shamlai BTM | GPS Hill Bach Auyainst V/Post
3 | Muhemmad Hayat Muhammad Nooe | Trand BTM | GPS Kaloota - Against V/Post
Vo | Neshenvan Noor ut Hassan_ Gijbori BTM | GPS_Malkot ~ | Against V/Post
7 | Tezbal Khan Mubaras Khan Thakot BTM | GPS Piza Batkool Agpainst V/Post
3 | DurayKhan Hukmat Khan Pokal — Allai_| GPS Mangn -~ | Against'V/PosL
Pervez Khan Saif ullah Ajmer - BTM | GPS Bemn Gantar .Against V/Post
1mgad Ullah Musa Khan Gidn Khairabad BIM | GPS _Barmai “Against V/Post
Shahi Khao Bai Khan Peshora "BTM | GPS Mala Bateela Agpainst V/Post
Abcul AZIZ Haiji Abduliah Gulibauh _ .BTM | GPS_Battagram Against V/Post
Muhammad Miskeen | Abdul Latif Khan Takia “BTM | GPS Thaya Against V/Post
! 3iuhommed Riaz Ghutam Hussain Banser Shamiayi BTM | GPS Koshgrem Against V/Post
Winsrshad iKhan M Arshad ithan Bian . Allai GPS Chapri Karg -| Against V/rPost
Fuinad Khan Murag Ajmera BTM | GPS Nathoo. .} Against V/Post:
Momin Khan gilal Khan T Kuzobanda _ BIM | GPS Nehar Qasim. Against V/Post
Istam Shatf’ Mian Gul Shah Bandigo BTM | GPS SarNasim. Against ViPost
Rustam Knan Patas Khan | Phagora BTM | GPS_Ajlay Shahroom | Against ViPost |
| Rusiar Kneo | Begrah xhen { Thakote BTM | GPS Nehmy Thakol - - |'Against V/Post
} ragtammad Shsiig Anguiiat . Tabn Pamal  BTM GPS -Tra’rmgi R 'é@nst‘ﬂ?dsi
R Afsar FaraZ

Abdul Wahab Khan | Banian BTM_! GPS Jabba Asharban 1 A nst V/Post

v

W TR g A . ot .
N O K The Drawing and disbursing officer are directed 10 venly theirs Degrees/Certificates [rom the
concemed Board/University/Institutions fron: the quaster concamed .

e e

TERMS AND Conditions:- . .
% .

i The uppoimmclé.l is made purely on temporary basis and iizble 1o lermination at any time without
assigning any reason or notice. - ’

2 Theirs service will be on regular basis but not pension abie and they will contribute to CP Fund.

3 They will be a@idc by the rules and regulation issuci from time to ume by the Provincial Govt. '

4 Their appointmest has been made in the Act of Sacked Employees Appointments Act .No '
NViL2012. ‘ . ’ o

5 They shouid obiain Medical fitness Centificate from the Medical Superipiendent DHQ Hospital

i Bettagmm, ! : -

6 +  ncase of resignation .

7 The candidates éhaving less gualification vall ucquire requisite training and obtain FA qualification
vathin three years fuiling which their appaintmnent shall stand teaninated sutomatically.

a They should

oherwvise the

ke over charye within 10 15 days aficr the issuance of this appoinimesy order
order of appoirimnent shali stand catce! after 15 days. "/




9 Charge report : :.hould be submaua.d 10 4!1 concer nui
10 The DDO is dtrc\.lul 10 cbiain an affidavit on stamp paper duly attested by the Ist Class ‘vlag,.straze
that ,
(2) They will served the Education department for more then five(5) year, counumomly
(b) They are not served any other: Depanument/Corporation/Agency.
{c). Their prcwou; services if any will be treated as EOL. (without Pay).
{6) They will no: 2o in the court for their prev ious service benefits.

il No TA/DA ctc is aliowed 1o an / one..
i

5 DEPUTY commssromm
} (CHAIRMAN)

; : BATTAGRAM
}

Endst:Ng 72 25 "31 /EBIAE—H/Apptt Sacked:Emp: . DATED___} S / o) / 013

Copy for.anformation and ncccssary action to ther
Deputy Commiissioner Battagram.

i

2 Registrar Honorable High court Peshawar
3 District Accounts Officer Battagram..

4 Head Master concerned Schoo..

5 DD.EO (\fhl'e) Battagram.

6 Candidates concerned.

7 Offxcc fite” 1

T ‘ , Ass'_a . E ion Officer
i ' Litigation . Baitagra:n

i :
i




Berisi .Ne,10 of th@ termecands candit;nnszmuntianea
- 5 oi..edaempla,,eesmppsum nents eranrnsbeuz;ngmiﬁnéstx -Ne,

=21 geted 15-02-20'4 is herebyswitharewa.
Thurenaining erder will stame. intaetundaanehngede

iv the.d
i7 oy

- DIBTRIOT "EDUCATION: OFFICLR
(MALE) ' BATTAGRAM,

 Badstille 2955B-43 /wu.n/r-se.ekeazmp Apptt"datedﬂé /[ 02 /2015.

Copyad ermfomatzon ¥tosthe =

te ! Deputya%misalonerwBa ttegram.,
2.0 . deglstrar«aﬂlghuourtaBeach.-Abbottabad.
5! Distriet.icceunts. Officer Bgttagrem.

ii ; -Hesdmastex/nHead«Taze hersscenverned:scheels
5. |i Cemdkkstes+cencerned. :

E

H

- s

Offise gepy.

EDUGATION: OFFICER
(MALE) BATTAGRAM

~
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L/ Cjbc—'ﬁg))cfuﬂd.fc—ﬁﬂf 28-07-1997 5#2£ 1Sy -3

REmIL 17-01-2013;/r4,6,tuuu_,'wf Sacked: Employeel.uU/‘.C/ 4
J§ 2012:KPK:XVIleL Sacked {Employee/ 12 L Je oL ploe il S
-cfa_)~Back~zBeneﬁts¢..J)’JffulP st (A 15-02-2013 Sustoslan o
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. SERVICE APPEAL No. 579 of 2019
Abdul Aziz S/O Abdullah ............cccoeviiiiiiiniininiiiciiiennenenn Appellant

. VERSUS
Government of Khyber Pakhtunkhwa through Secretary E&SE KPK
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v BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL CAMP COURT ABBOTTABAD
SERVICE APPEAL No. 579 of 2019 :
Abdul Aziz S/0 Abdullah ............covrerererrrreererereesssesseessmsesse Appellant
VERSUS .
Government of Khyber Pakhtunkhwa through Secretary ESLSE KPK

Peshawar and others......ccccovuvivieiieiiiiiininiincuieeeeeneenmmnens Respondents

Joiont Para-wise comments /Reply on behalf of

Respondents NO. 1 to 3 i

Respectfully Sheweth:

. Preliminary Objections

1. That the appellant has no cause of action/locus jstandi to
file the present appeal.
2. That the appellant has concealed the material fe!lcts from
this Hon’ble Tribunal.
3. That the appellant has not come to this Hon’ble! Tribunal
with clean hands.
4. That the appellant has filed the instant appeal on!malafide

grounds, just to put pressure on the respondent Department

for illegal pension benefits. |

S. That the appellant’s appeal is against the prevailling rules
and law. ’ :

6. That the appellant is estopped by his own conduéct to file
the instant appeal. _

7. Th"atf.i;il:i;e:";instant"appégl' is. not maintainable in it present

form and‘also in the prés,ent circumstances of the issue.
8 As pet1 Law/ Section 5 of Khyber Pakhtunkhwa Sacked
| Employees (Appointment) Act 2012, a sacked empIOyee
appointed under Section. 3. Shall not be entitled to any

claim of seniority, promotion or other back behgﬁts and

his appointment shall be considered aé fresh
appointment; hence the instant appeal is liable to be

dismissed without any further proceeding.

9 That the instant appeal is badly barred by time; hence
is liable to be dismissed without any further proceeding.




S

ON FACTS

ON GROUNDS:

Ll

Para No. 1 of the appeal is correct. Pertaining to the
appointment of the appellant; hence needs no comments.
Para No. 2 pertains to termination of the appellant hence
needs no comment.

Para No. 3 of the appeal is correct. Pertains to the
appointment of the appellant in the light of Khyber
Pakhtunkhwa Sacked Employees (Appointment) Act 2012.

Respondents are bound to follow the rules/policy and law
(Sacked Employees Appointment Act 2012) as mentioned
in preceding paras. ;

Para No. 5 of the appeal is incorrect and denied. As per
Section 5 of Khyber Pakhtunkhwa Sacked Employees
(Appointment) Act 2012, it is clearly mentioned that “a
sacked employee appointed under Section. 3. shall not
be entitled to any claim of seniority, promotion or other
back benefits and his appointment shall be considered
as fresh appointment”. And as decided in Service Appeal
No.1377/2015. Titled Syed Naveed Shah VS Govt. of KP
& Others dated. 20-02-2019, hence the plea of the
appellant is against the law/act. (Copy of the Act and
Judgment dated 20-02-2019 are attached as “Annex. A &
B”).

The appellant has no cause of action.

Ground “a” of the appeal is incorrect, hence denied. Govt.
has not allowed any back benefits as it is clearly mentioned
in the Act, and respondents are not bound to obey the
illegal demands of the appellant.

Ground “b” of the appeal is incorrect. Detalled reply is
given in the preceding paras.

Ground “c” of the appeal is incorrect. Detailed reply is
given in the preceding paras..

Ground “d” of the appeal is incorrect. Respondents
department followed the law/Act and acted accordingly.
Ground “e” of the appeal is incorrect. Detalled reply is

given in Para No. 5 of'the Facts.

Ground “f” of the appeal is incorrect. Appellant has no
cause of action.




It is therefore humbly p;ayed that on accep-tance of
P & above Para-wise comments, the appeal of the appellant may
' graciously be dismissed with cost.

RESPONDENT NO. 3

RESPONDENT NO. 2

/’),ijgctor @ Secondary Education

Khyber Pakhtunkhwa Pesluawar
Additional Director (Estt:

Directorate of (E & S
Khyber PakhtonkhwFeshawas.

RESPONDENT NO. 1




BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICE

‘“t ﬂ , TRIBUNAL CAMP COURT ABBOTTABAD
SERVICE APPEAL No. 579 of 2019
Abdul Aziz S/O Abdullah ................ rustresesssnssssesssssmnn Appellant
VERSUS '
Government of Khyber Pakhtunkhwa through Secretary E&SE KPK
Peshawar and others.........c..vcveeuiinieninniniiiinieiiieen e sosenns Respondents
AFFIDAVIT

I Waliur Rahman Assistant District Education officer (Male) Battagram do

hereby affirm and declare on oath that contents of accompanying Joint Para-wise

comments on behalf of respondent NO. 1 to 3 are true and correct to the best of
my knowledge and belief that nothing has been concealed from this Honorable

Court.

DEPHKDENT
CNIC:
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o CACT

10 provide relief to those sacked empiovm. s in
the Government sery rice, who were dismissed.
removed or 1ermingted from sen ce, by
appoinring then: inlo the Government service

WHEREAS it i1s oxpedient 0 provide fohict o those sacked employveds
whao were appointzd on regular basis to a civil posi in tnp Prov mce of th; whvber

Pakhtunkhwz and who pmsessed the prescribed  qualification and ev)r"n“me

required fof the said post. during-the period from 17 * dav of November 168310 the
0¥ g of November. 1996 (both davs inclusive) and were dismissed. romen el

or terminizted  from servics during the p'cr'md from: 1% dav of November 1290 10

31" day of December 1Q9Q on various orounds

WHEREAS the Federal Government has also given relief 10 th*’ sacked
empioyees by enactment, -
AND WHEREAS the Government of the Khyber Pakhtunkhwa has also

decided to appoint these sacked employess on regular basis in the public wnierest,

Itis héreby enacted as follows: | .
. |
1.  Short tile, extent and commencement.—(1) This Act may 'be c%lied the
Khyber Pakhtunkhwa Sacked Employees (Appointment)Act, 2012. l
(i) It shall apply to all those sacked employees, Who ‘were - holding
various civil posts during the penod from 1¥ day of November, 1993 10 30% day of
Noverber, 1996 (both days inclusive). -

(3) It shall come into force at once.

WEYNTTN
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2. Definitions —— 1n this Act uniess the coniex:  otherwise T2Quires, the

foltowing expressions shall have the meanings hereby respeciivel assieniad 1o

them that 1$ 10 s&V.-

(gy  “cwil postT means 2 post crzated by the Finance Deapariment
of Govermmant for the members of CIviE samice or e
Province, | -

“ (b “Department” means the Depanmani and  the Atwached
Deparmmeznt a8 defined  in o Ribyber Fakntonkhwiy

LA e e - 03 jeealiasils Loy [yreoeaimvind
Governmeni Rules of Business 19385, mcluding the Dansiondd

and District oftices working thereunde?.

(cy  “Government means the Government .of 'the hhyvber
Pakhtunkhwa: : '

(dy  “Prescribed” maans préscribed b}: rules:
(e)  “Province” means the Province of the Khvber Pakhtunkhwa.
() “rules” means the rules made under this Act: and

(g)] “sacked employee” means a person who was appointed on
regular basis to a civil post in the Province and who possessed
the prescribed qualiﬁcation'ahd experience for the said post at
that time, during the period from 1™ day of Novembgr 1995 10
the 30® day of November, 1996 (both days inclusive)} and was
dismissed, removed, of terminated from service during the
period from 1% day of November 1996 t 31% day of

December 1998 on the ground of irregular appointments. -

A2

3. Appointment _of _sacked ‘ees.— Notwithstanding  anything
contained i any law or rule for the time being in force, on the commencement of
this Act, all sacked employees subject 1o section 7, may’ be appointed in their

respective cadre of their concerned Department, in which they occupied ctvil posts

before their dismissal, removal and termination from service:




\{2. '

A1

3

Provided thai the sacked emplovees shall be appomted against thimy’

2

percant of the available vacancies in the said Deparmment:
—
Provided further tha: thc‘appo‘intment of sucked emplovees shall be subycct
te the medigal fimess and \'“Ttﬁ\,ati(" of their character antecadents e the

satisfaction of the concerned compeient authoriy.

4.7 Age relputmn.--- The period during which @ salked emploves remmned -

Cdismissed, removed of terminated from service, til the date of thor appomiment

shall be deemed to have been automatically refaxed and there shall be no further

relaxation undar any rules for the ume being in force.

5. Sacked emmm'f;es shall not be entitled to claim seniority_and_other
back _benefits.——- A sacked employvee appointed under section 3, shall not be
entitied to any claim of semionity, promotion or other -back bencfits and his

appointment shall be consndered as fresh appomnnbnt

6. Prefergpee on the basis of age.— On the occurrence of a vacancy in the
respective cadre of the concerned Department of the sacked employee aganst the
thirty percent available share, preference shall be given to the sacked emplovee

who is older in age.

7. Procedure for appoin tment‘—--(l) A sacked employee, mav file an
application, to the congemed Department within a period of thirty days from the
date of commencement of this Act. for his appointment in the said Department:

1

shall be entertamned.

Provided that no application for appointment received afier the due date

o




-

e

f‘_

2;  The concemed Depanment shall maintain a st of ali such sathe
emplovees whcso applications are received under sub-section (1) 1n the respective

tdd! £5 11 chronoloc'r al ordar.

e

. . .
AR N Yy
VL o

{3)  Ifany vacancy occurs against the thirty percent available share of the
sacked emplovee 1 any Department, the senior in age from such sacked empioyee

shall be considered by the concerned Departmental Selection Commuittee or the

< Distriet ~Selection - Committee - ae o the, eass may be. ‘to be consunaedan,the,

prosentbed manner. for appommniens .

Provided that no willingness or response is received within a pertod of

" thiry davs, the nest senior sacked employee shall be considered for appomtment.

(4) The concemed DepartmemaI Selection Committze or District
Selection Committee, 45 the case may be, will determine the bumbiht\ or
ehigibility of the sacked emplovee Y 97

s

YIS

{3}. If ne sacked emplovee is available agamst thirhy percent vacancy
reserved i respective cadre in a Department, then the post shall be filled through

Cinitial recruitment.

8. Removal of difficulties.— If any difficulty arises in giving éffect 1o any of

the provisions of this Act, the Chsef Minister Khyber Pakhtunkhwa ma\ issue such
order not inconsistent with the provlsxon of this Act as ‘mey appear 1 him to be

necessary for the purpose of removing the difficulty:

Provided that no such power shall be exercised after the expiry of one year

from coming into force of this Act.

9. Act to override ofher laws.— Notwithstanding anything to the contrary

contained in any other law or rules for the time being in force, the provisions of

this Act shall have overriding effect and the provisions of any other law or rules to

the extent of inconsistency to this Act, shall cease to have effect.




BEFORETHE KHYBER P»\I\HTUNI\I]W)\ R\fl(l' TRIBUNAL PT“':I-’AWAT(
AT CAMP COURT ABUOTTABAR. :;

Service Appeal No. 1377/2015

Date of Institution .. 10.12.2015
DatcofDecision 20.02.2019

Syed Naveed Shah son of Muazzam Shah, PST, Govt: Primary. School Maira

flajaam, District Manséhra, (Appellant)
VERSUS
: Gove: ol Khyber Pul{luunkhWa through Secretary Elementary and Secondiry
| : ] Gduecation. Peshawar and two others. (Rc(‘poudgnh)
MR, MUHAMMAD ARSHAD KHAN TANOLI »
Advocate For appellant.
MR, MUHAMMAD BILAL, _ .
Deputy District Altorney .- For respondents
MR, AHMAD UASSAN L B MEMBER(Exccutive)
MR MUHAMMAD AMIN KHAN KUN’DI - NDEI\{BER(Judicial)'

JUDGMENT

AHMAD HASSAN, MEMBER:- Arguments of . the learned coy 1sc’r~&ph ey,

partics heard and record -perused. o : -

ARCUMENTS ‘
A

2. Lcamcd coumt1 for the appellant argued that ihe joined the Edl.icmiou Dch!1~;lncn1t' .
N Zaadl

:us l’S'l' on 22.11.1994, That' htg SGIV!CLS were lcrrnmatcd v1dc ondcr dd(cd 13. 02.199’1. .

Aller pmmulganon of I(hybcr Pwkhtunldmwa Sackcd Employws Appomtmeut Act 2012 ‘

.\Ii “the employees who were appomted in thc year 1993-96 and teyminated in 1997 98

filed writ petition 0o. 401

m.lc reinstated: As the appe[l'mt was not ramshted so he

/\.N)l" before the Peshawar I-Ilt'h Count Abbott'\md bcnch Judgment of the Pesh war

ol ( mui Abbotmbad bench d'\tud 22.05.2015 was not amplementcd by the respon enis

80 (. 0; C no. 70-A/2013 was hled Resuitanlly, vide impugned order dated 01.07.2915,

.mt WS- u.msmcd in seevice with immcdsatu cftet, Feeling aggrieved, he filed |

LR "“' '-‘”-' .& ...-‘..x

oy
"Ll
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.\ aarimen . .

partmental -lmu.ul o 29.07.2015 which was not sesponded within (e gtipntated period,

hence. (e presenl servl ™ : : . - .
ence. the present service appeal. The appettit 1s required 1o give all service benelits

Cowe 03021997 10 01,07.2015.

T L“‘“"“‘ D‘ﬂl)l“)' District Attorncy "I!"’Ll(’,(l that as. the dppt.ll

Lolation of mvoguc mlcs, hcncc, hls sefvices were tummatcd vide

'15.02.1997 . Under the Khyber Pakhlunkhwa Sackcd Employces Appointmeat Act 2012,

b was reappointed as PST vide ovder dated 01.07.2015. According Section-5 of the said

T

=

Act sacked employees shall not be entitled to claim seniority and other back

Appetlant was treated according to taw at.d rules.

CONCLUSION.

4. It is not dlaputcd that uanlIy the appeltant was appol

Natla on 22.02.

s e e

hence, his services were terminatc_d'v.dc

Cointment was made in’ v;olat;on of mles,

z U[del dated la 02. 1997 In» the mcanwlule the. p10vmcml government plomu!g‘
e '.

: l\z )bCl Pal\htulll\hW'l Sacked Employecs Appomtmc

sorted to hngmon by filmg writ

) ~appcllam were not redressed at dcp'utmental lcvcl hc re

peritioil in Peshawar 'Hwh Court Abbottabad Bench..

dncumns of the Pcslmw1L lubh Court, Abbottabad Bench lnc was appo

vide order datcd 01.07. 2015. The appcllant is

GPS Mira Hajam with 1mmudla[e effect

asking ]"Qn' renppointlmnt from the date of his termina
rein it is clca:ly !ald down

Altention i's" drawn to Section-‘s of the atorementioned Act, whe!

'h.u the baCIsed employee shall not be entitled to claim seniority and othé;_- back bcncﬁts.

“he relevant plOVItalOl'l is lcplocluced bnlow‘:- e

o er Section-3, shall not be .
momotmu or ofher baek -
sndercc[ Qs hcsh :

A A snckcd employee ﬂm)omled und
“)3 enfitled fo_any claim of seniority,
v wbencilts and his_appeintment shall _be con

“Anpointment”
"cAopointment”
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costs. Tile be consigned to the record room.

A% 0 sequel o above; (he appeal is dismissed. Parties arc Jeft to be

/Q/k/z 4-@;77'?’}? ;‘1/#1‘” “-’"

(MUHAMMAD AMIN I(I-IAN_KUNDI)

ANNOUNCED

20.02.2019

- Member

Dateof Pronenint
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