ORDER
21 July, 2022

Mr. Lutfullah, Assistant for respondents present.

I Counsel for the appellant present. Mr. Kabirullah Khattak,
Addl: AG and Mr. Noor Zaman Khattak, District|Attorney alongwith |

2. Vide our detailed judgment of today placed in Service Appeal

No. 691/2019 titled “Mohammad Miskeen-vs- [the Government of

Khyber Pakhtunkhwa through Secretary Eleme[ntary & Secondary

Education, Peshawar and others” (copy placed in this file), this

appeal is also dismissed. Costs shall follow the events. Consign.
' |

3. Pronounced in open court in Peshawar and given under our
|

hands and seal of the Tribunal this 21° day of July, 2022.

~

(KALIM ARSHAD KHAN)
CHAIRMAN.
Camp Court| Abbottabad
[

I .
E |
! ’
4-"'_|__"'_—
(SALAH!UD DIN)
MEMBER(Judicial)

Camp Court [Abbottabad

|
|
|
i
|
|
|




Y :
14.03.2022 Due to retirement of the Hon’able Chairman, the Tribunal is

defunct, therefore, the case is adjourned for the same before on

: |
17.05.2022 ’ '

edder,
|

|
17.05 2022 None for the appellant present. Mr. Muhammad
Asif Masood, Deputy District Attorney for respondents

t
present. |

Previous date was changed through Reader note,
therefore, notice for prosecution of appeal be issued to the
appellant as well as his counsel. Adjourned. To come up

for arguments on 20.07.2022 before DB at camp court

Abbottabad. |
\ (Kalim Ar}shad Khan)
(Fareeha Paul) Chairman
Member(E) Camp Court Abbottabad
-4
|
20% July, 2022 Learned counsel for the appellant present. Mr. Noor

Zaman Khattak, District Attorney for resp;ondents present.

Learned counsel for the appellant seeks adjournment
on the ground that he has not made preparation of the
brief. Adjourned. To come up for arguments on
21.07.2022 before the D.B at Camp Court Abbottabad-

e >

. (Salah-ud-Din) (K;alim' Arshad Khan)
Member (J) “ ' Chairman

Camp Court Abbottabad
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21.09..2021 Nemo for the appellant. Mr. Latuf Ullah, AssistanE
(Litigation) alongwith Mr. Riaz Ahmed :Paindakhe!,_ Assistant
Advocate General for the respondents present: .

Previous date was changed on Reader Note therefore,
notice for prosecution of the appeal be issued to the appellant as
well as her counsel and to come up for _iar'guments before the
D.B on 16.11.2021 at Camp Court Abbottabad, |

v

’

—_—
(ATIQ-UR-REHMAN WAZIR) "~ (SALAH-UD-DIN)
MEMBER (EXECUTIVE) - MEMBER (JUDICIAL)
CAMP COURT ABBOTTABAD CAMP COURT ABBOTTABAD
16.11.2021 Appellant alongwith counsel present.

- Muhammad Riaz Khan Paindakheil, learned Assistant
Advocate General alongwith Lutfullah " Assistant for

respondents present.

i Former made -a. request for adjournment. Request is-
accorded. To come up for arguments- on 14.03.2022 before
. D.B at Camp Court, Abbottabad. |

. I Tt e s . N ' I .
(Rozina Rehman) Chairman

Member (J) Camp Court, A/Abad

B
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- ' 18.11.2020

None for the appellant IS present however cIerk of the ;
counsel has appeared Mr Rlaz Ahmad Paindakheil, Assistant E

Advocate General and Mr Lutf UIIah ASS|stant L|t|gat|on for

- the respondents are present

15.02.2021

Reader of the court namely Pir Muhammad mformed
the D.B that according to the clerk the learned counsel has

proceeded to Peshawar' and -is not available today and

requested for ad]ournment Adjourned to 15.02.201 on

which date file to come up for arguments before D.B at
g

Camp Courf, Abbottabad. - n

7 R
(Mian Muhammdd) -~ =~ (Muhammad Jama
Member (Executive) - Member (Judicial)
Camp Court Abbottabad - Camp Court Abbottabad

Junior to counsel for the appellant present.
Mr. Noor Zaman, learned District Attorney for

respondents present.

Former r_equests for adjournment as senior counsel for
the appellant is busy before Hon'ble High Court, Abbattabad

Bench.
Adjourned lIto a8. 04 2021 for arguments before D.B at
Camp Court Abbottabad , '
(Atig ur Rehman Wazar) (Rozina Rehman) -
Member (E) : Member (J)

Camp Court, Abbottabad - Camp Court, Abbattabad -




| 15.09.2020 Appellant alongw1thhls counsel Mr. Adeel Ahmad,
Avacaite is Apresent. Mr. Usman Ghani, District Attorney

alongwith Mr. Lutuf Ullah, Assistant for respondents preAser‘it. '

It was during the course of addressing argumerits of the
learned counsel made reference to the judgi‘pent of the august
Supreme- Court of Pakistan dated 27.03.2020@ and submitited that

™thé apex court has decided the point™With regard ‘to the
protection of service of an employee for the brotected period for
payment of pensionary benefits. On the contrary, learned
District Attorney made reference and relied. on service appeal
bearing No. 1377/2015 decided on 20.02.2019 captioned Syed
Naveed Shah-vs-Government of Khyber Paklhtunkhwa through
Secretary Education. Both the respective learned COLmsel.as
well as Learned District Attorney sought timé for preparing the
brief on the issues involved. In the circumstarices, we deemed it
appropriateéivey them time to fully prepare tlhe brief according

to their respective point of view.

Adjourned to 18.11.2020 for argumerits before D.B at
camp court Abbottabad.

*

(Mian Muhammdd) (Muhanimad Jamal)
Member(E) . Member
Camp Court A/Abad




@ff&t‘? 20.11.2019 Learned counsel for the appellant present. Mr. Usmanf
| * Ghani learned District Attorney alongwith Alif Ullah Assistant
A . present. Representative of respohdent depaftment subm.itted written
. | - o | | reply/comments. To come up for rejoinder if any and arguments on

- '23.01.2020 before D.B at Camp Court, Abbottabad.

s
Member _
Camp Court, A/Abad

23.01.2020 | None for the appellant present. Mr. Muhammad Jan,
DDA alongWith Mr. Lutufullah, Assistant for the respondents
present. Due to general strike of the bar on the call of Khyber

- Pakhtunkhwa Bar Council, the case is adjourned. To come up

. Abhattebedvidppellent bedvd ee up sy ttielbgdetedixed.  /

at camp coyrt gbbottabad. I
- Member

lember
Camp Court A/Abad
Reader

- A ’ ) ——
Due to summer vacation case to come up for the sameon // J

|

|

|

|

1\

for further proceedings on 17.02.2020 before D.B at camp court '
| 4 | 2p  atcamp court abbottabad.

|

|

er
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20.09.2019

U S

Counsel for the appellant Afreen Khan present.
Preliminary arguments heard. It was contendeid by learned courisel
for the appellant that the appellant wés appointed as PST by the
respondent-department. It was further coﬁtended that the appeliant
was terminated/dismissed vide order dated 14.05.1997. 1t was
further conte 1ded that again the appellant |vvas appointed vide
order dated 15 02. 2013 on the basis of judgmcm of’ the worthy

High Court but without back benefits. It was further contended

that some conditions were mentioned in the appointment order of

the appellant by the respondent-department thiat the appeliant wiil

not claim back benefits but later on the said terms and conditions

was w1thdrawn by the respondent- dcpar’tment vide office order

dated 26.02.2013. It was further contended that the appellant was
terminated without any reason therefore, | the appellant was
entitled for bagck benefits for the périod he ren%ained out of service
therefore the |appellant filed departmental aplpcal on 28.()2.2013"

but the same was not responded hence, the present service appeal.

Learned counsel for the appellant contenlded that since the

appellant was illegally terminated for no fault of the appellant

therefore, the appellant is entitled to the back benefits.
!

The contention raised by learned counsel for the appetiant

need considetation. The appeal is admitted |F0r regular hearing

subject to all Jegal objections. The appellant is directed to deposit

security and process fee within 10 days th;ercal’ter. notices be

20.11.2019 before S.B at Camp Court Abbottaibad.

issued to th
e

/ A
(Muhammad Amin Khan Kundi}
Member
Camp Court Abbottabad

.-, 1 -
T AN R
i il | < -

e respondents for written reply/conuments for




~ Form- A

FORM OF ORDER SHEET
Court of__ '
CaseNo._ 577/2019
S.No. Date of order Order or other proceedings with signature of judge
proceedings ' ' ‘
1 2 3
' L " 03/05/2019 o The appeal of Mr. Afreen Khan received toFiay by post through Mr. /| o
S Zaheer Ahmad Qureshi Advocate may be entered in the Institution
Register and put up to the Worthy ChairmanXor proper order please.
KeesTRaty 3(v \\ﬁ
—~ This case is entrusted to touring S. Bench at A.Abad for |-
2- /0.,y 7/ } '
preliminary hearing to be put up there on /Z ~ L 7/ /7
09.07.2019 Junior counsel for the appellant present and requested for
| " adjournment on the ground that learned senior counsel for the
appellant has gone to Islamabad. Adjourned to 22.08.2019 for
ptleliminary hearing before S$.B at Camp Court Abbottabad. |
(Muhammmm Kundi)
Member
‘Camp Court Abbottabad
27.08.2019 Junior to counsel for the appellant present and again-

sought adjournment as senior learned counsel for' the
appellant is not in attendance. Adjourn. To come up fbr
'preliminary hearing on 20.09.2019 before. S.B at Camp
Court, Abbottabad. |

/.

. Member

Camp court A /Abad

LB,
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BEFORE THE KHYBER PAKHTi}NKHWA SERVICE

TRIBUNAL, PESHAWAR.

Afreen Khan S/o0 Tor Khan Presently Serving ‘as Junior Clerk GGHS Gul,

Muhammadabad District Battagram.

...APPELLANT

VERSUS

Govt of Khyber Pakhtunkhwa & Others.

...RESPONDENTS

SERVICE APPEAL
INDEX
S.No. | Description of Document Annexure | Page No.
1. | Appeal alongwith affidavit | 1-6
2. | Copy of the dppointment letter 23/08/1995 “A” 7
3. | Copy of the termination order 14/05/1997 “B” 3
4. Copy of the appointment letter dated 15/02/2013 “C” 9
5. Copy of the office order 26/02/2013 “D” / o
6 Copy of the departmental representation “E” |/
7 Vakalat Nama / )
ﬁlﬁf LLANT
Through:

Dated:- 39,/ %Z[ /2019
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'
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. e Tribunal

Piary No. ..__7.0 4
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| 3-5-o19
BEFORE THE KHYBER PAKHTUNKHAWA SERVITE
TRIBUNAL, PESHAWAR

Service Appeal No. 57 2 %2019

Afreen Khan S/o. Tor Khan R/o Presently Serving as Junior Clerk GGHS, Gul,

=

Muhammadabad District Battagram.

..APPELLANT

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Elementary & Secondary
Education Peshawar. _
2. Director (Estab) Elementary & Secondary Education Khyber Pakhtunkhwa.

3. District Education Officer (Elementary & Secondary Education) Male Primary
Battagram.

4. District Account Officer Battagram.

.RESPONDENTS

APPEAL:- UNDER SECTION 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 |

p\awgn_d” AGAINST APPELLANT IS WORKING IN THE

RESPONDENTS DEPARTMENT AND HIS -SERVICES WERE
TERMINATED ON THEREAFTER UNDER THE 'K;,‘_II:I*YBE‘R
PAKHTUNKHWA ACT XVII 2012 AND IN THE IN THE LIGHT
OF JUDGMENT PESHAWAR HIGH COURT ABBOTTABAD
BENCH-DATED 17012013 THE APPELLANT  WAS
APPOINTED AS JUNIOR CLERK IN BPS-07, VIDE ORDER
DATED 15/02/2013 THE APPELLANT IS ENTITLED FOR
BACK BENEFITS FROM THE DATE OF TERMINATION LE |

-14/05/1997 TO THE DATE OF ORDER DATED 15/02/2013 BUT




4

2.

THE RESPONDENTS DID NOT GRANTEb ALL
CONSEQUENTIAL BACK BENEFITS FROM THE DATE OF
TERMINATION TO THE DATE ORDER 15/02/2013 WHICH IS
AGAINST THE PROVISIONS OF SAID AéT,AS WELL AS
DISCRIMINATION ‘AS OTHER DEPARTI\/[ENTS ALLOWED
THE BACK BENEFI’ljS TO THE OTHER :EMPLOYEES, AS
WELL. THE CONDUCT OF THE RESPOND:ENTS TOWARDS
THE APPELLANT IS ILLEGAL, MALAFIDE, UNLAWFUL,

WITHOUT, =~ LAWFUL AUTHORITY, - WITHOUT

JURISDICTION, ARBITRARAY, PERVERSE, HARSH, VOID-

ABNITIO AND AGANIST THE PRINCIPLE OF NATURAL

JUSTICE INEFFECTIVE UPON RIGHTS OF THE APPELLANT.

PRAYER:- ’ ON ACCEPTANCE OF INSTANT APPEAL THE
APPELLANT BE GRANTED ALL CONSEQUENTIAL BACK
BENEFITS FROM THE DATE OF TERMINATION LE.
14/05/1997 TO THE DATE OF ORDER DATED 15/02/2013 ANY
OTHER RELIEF WHICH THIS HONOURABLE TRIBUNAL
DEEMS FIT AND PROPER IN THE CIRCUMSTANCES OF

THE CASE MAY ALSO BE GRANTED.

Respectfully Sheweth:- -

FACTS:-

1. That, the Appellant is a resident of District Battagram was

appointed as Junior Clerk (BPS-5) on 23/08/1995 in the




-3

rés’pé'nde;nts department. (Copy of the appointment letter
is attached /and marked as Annexure “A »”)

. That, the services of the appellani was terminated by the
respondents without any justification on .14/05/1997.
(Copy of ?he termination order is attached and marked
as Anﬁexuref “B”)

. That, »thé Appellant was appointed as Juﬂior Clerk . in -
(BPS-7) in the light Khyber Pakhtunkhwa Act XVII 2012
and the judgment of Honorable High Court Peshawar
Abbottabad‘ Bench dated 17/01/2013 by the ‘respondents
deparfment vide appointment order _da(ted 15/-02/2013.
(Coby of the appointment letter dated 15/02/2013 is
attached and marked as Annexure “C”)

. That, the respondents vide order dated 26/02/2013
witllldrew the conditions mentioned inithe serial No.lO of
order dated 15/02/2013. (Copy of the ofﬁée order is

attached and marked as Annexure “D”)

. That; appellant requested the resporfdent ‘No.3 thrqugh ,
written Application date‘d 28/02/2'013' / Representation to .
release all the Back beneﬁts-as thg alfapellant entitled for

but so far no heed has paid to the;, grievances of the

appellant and not decided the repfesen%tation yet. (Copy of

the Departmental~répresentatién is af?ached and marked

as Annexure “E”)

. That, feeling aggrieved from the conduct of the

respondent’s appellant approaches this Honorable
}




4.

" Tribunal for redressal of his griévarices on the following

GROUNDS:-

amongst other grounds.

o

. That, once the Govt, allowed the back benefits, and

then the Department / Respondents are bound to

release the same to the appellant.

. That, it is the settled principle of administrative law

that when law prescribe something which is to be done
in the particular manner that must be done, in that

manner not otherwise.

. That, appellant has been allowed for all back benefits

vide office order dated 26/02/2013 after that
respondents deviations from their own commitment is

against the law and facts.

. That, the respondents department led the appellant to
_ the place which is utterly, unknown to the princip‘le.(')f '

- jurisprudence, natural justice.

That, otlier departments allowed back benefits td ‘other

. employee as well while ignoring the appellént by not

allowing back benefits amounts to discrimination is

against the fair play and good governance.

. That, other grounds will be agitated with the

permission of this Honorable Tribunal at the time of

arguments.




PRAYER:-
.On~ Accéptance of Insétant - Appeal The
Appellant Be Grantgd All -C(I)nsequential Back
: Beneﬁts From The Date Of . Termination LE
14/05/1997 Tc; The Date Of Ordeli‘ Dated 15/02/2013
Any Other Relief Which This Honourable Tribunal

Deems Fit And Proper In The Circumstances Of The

B

. +..APPELLANT

Case May Also Be Granted.

Through:

Dated:- gf / Cg?%/zow @

1ad Qureshi)
&

dul AziziKhan Tanoli)
Advocates High Court, Abbottabad.

VERIFICATION:-

Verified that the contents of the instant APPEAL are true and
correct to the best of my knowledge and belief and that nothing has been

concealed from this Hon’ble Court.

Y

...APPELLANT

o Dated:-é)/_,é? /5/1/ /2019
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL, PESHAWAR. |

Afreen Khan.

...APPELLANT o
- VERSUS
Govt of Kh§ber«Pakhtunkhwa & Others.

...RESPONDENTS

SERVICE APPEAL
AFFIDAVIT

Afreen Khan S/o Tor Khan R/o PreSently Serving as Junior Clerk GGHS, Gul,
Muhamm_adabaa; District Battagram, do hereby solemnly affirm and declare on oath that

contents of the above appeal are true and correct to the best of my knowledge and belief

and nothing hés been kept secret from this Honouarble Tribunal.

A feostee—

.DEPONENT '

3t
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0. R,n E.R.

‘1, if ansequent‘upon the dacisi‘n .m_,.peshawar~High Court
and in persuanoe ,: minutes of the. nnetingiissuedvv1de this effice
Endst: No./ dated 14-5-1G97, the pay -of all'the Learulnchqordinators/

FTC teachers/Nistresses and. Junier Glerka reverted/ terminated from

‘service. ( 28 the case may be D are ‘hereby released: from*the date of
serv1ce terminatlon till seleotipn.on merit. '

'é.  The trained petntioners will compete gxy for selectlon ‘
agamnst various’ pests on merif. . o ! '

« HAJT SiRFAR&% KEHAN. ) o
. DIKEGIOR. o

F.Ne. EO/DPE/M&A/Gen- Correspondence/ﬁn (M&A)-(M).

- .l..‘.)qg

. rn\ : :
Dndst :Nq ,,';)' ,"~ : ( f ) I}ated Péshawar the '/ / / 1997- .

Gopy of the above is rqrwardedntor infcrmation &anecessary
actlon to the° . : .

N I A000untant General NWFP

2. . A1y ‘the . District Educatio ‘Officv-'(M) Frlmary in NVFT, : ' : ,{
. Concerned. - v o
5. - A1l the. Distrlct

uducatlon Offlcer (F) Przmary in: NWFP,
"Ocncerned

All the Dlstrlct Account Offlcers in NWFP Concerned.‘

D. All the Sub—D1v181enal Education Offlcer (M) in NNFP f - Lo
o _ Concerned._ l
- 6. A1l the Sub~D1v151onal Edncatlon Offlcer(r) in NkFP

Concerned.

7;'  FA to Dlrector }rlmary Education NVFF ¢ Looal Offlce ).

Ky | L ‘ -\:'.-. -~ i 

ra
-’

. A.,sl STANT ,DIRLCTOR (P&D) si
. FOR/ ~ DIKsCTOR FRIMAKY ,DUMION
zﬁ\%;‘OLdtd f‘*J“ Coutt

- R - - NWFE, FESHARAL.

. - _. !“L.




OFFICE_OF THE _ DISTRICT EDUCATION QOFFICER {MALE) BATTAGRAM..

L

¥

ORDER

) Consequent .upon - the recommendation of the Departmental Selection Commitice and: approval of the
competent authority(Deputy Commissioner) Battagram, in the light of Khyber Pakhtunkhwa Act XVII 2012 and Honorable
Court Judgment . Peshawar High Court Abbottabad Bench datcd 17-01-2013 Mr: Afreen Khan S/0 Toor Khan

RO Chappargram(Battagram) is hereby appointed as J/Cletk in BPS 07 (Rs:5800-320-15400) plus usual aliowsances as
"admissible under the rules against the vacant post at Govt: Girls High School Gul Muhammadaba_d(Bauagmm) i the interest

of public service with effect from the date of his Lakingover charge.

t
. .

NOTE The Drawing and disbursing officer is directed to verify their Degre%/Certiﬁcates.ifrom' the
concerned Board/University/Institutions. ; ; )

TERMS AND CONDITIONs:- -~ o L
- 1 The appointment is-made purely on temporary basis and liable to termination at any time without

assigning amy reason of notice.

2 His service wili be on regular basis but not pensionable and he will contribute to CP Fund.

3 He will be abide by the rules and regulation issued from pirffe to time by the Provincial Govt:

4 His appointment has been made in the Actof Sacked Employees Appointments Act;No XVI,2012.

5 He should obtain Medical fimess Certificate from the Medical Superintendent DHQ Hospital
Battagram. - ‘

6 In case of r&cignatipri\ from Govt: service one month notice will be served otherwise thepay of one

month will be forfeited to the Govt: treasury. . .
7 °  Heshould take overcharge within in 15 days after the issuance of this appointment order otherwise
the order of appointment shall stand cancel after 15 days.
Charge report should be submitted to all concerned.
The DDO is directed to obtain an affidavit oo stamp paper duly attested by the Ist Class Magistrate
that , . .
(a) He will served the Education department for more then five (5) year countiniously.
(b) He 1s not served any other DepanmendCorpomtionlAgency._
(¢) His previous services if any will be treated as EOL (without Pay).
(d) He will not go in the court for their previous service benefits.
10 No TA/DA etc is aliowed to any one.

D R

DEPUTY COMMISSIONER (CHATRMAN)
BATTAGRAM ‘

Endst:No7g ” —-/? /l_-:B/AE-IﬂlAPptt:Siack(.ad:Emp: . DATED .’S' / 0)' ’[_)2013

Copy for information and necessary action to the:

Candidates concerned.

Office file. " . . ;ﬁ""&ﬁ{({
. ) , ~ As? jErGucation Officer

1 Deputy Commissioner Batagram. _
2 Registrar Honorable High court Peshawar
3 District Accounts Officer Battagram..
4 Head Master concemed School..
5 D.D.E.O (Male) Battagram.
6

7

Litigation Bettagram
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--Copyr-Lorsinfernat :i.ca_'s wteothe s

1o Dep‘utyﬁconaissionersmBarttagfana._

2. RegistrercHigh:Ceurt Beneh. Abbettabad.
3« . Distriet. JAcceountaOfficer Bgtl: taz;rav. )
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i J \  BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICE

v TRIBUNAL CAMP COURT ABBOTTABAD
SERVICE APPEAL No. 577 0f 2019
Afreen Khan S/O Toor Khan........cc.cc.cevvveneenenn. - Appellant
| | VERSUS o
Government of Khyber Pakhtunkhwa through Secretary E&SE KPK
Peshawar and others........cceiiniiiieiiiiiiiriiiiniiveneeeneeonne Relspondents
Index !
S. Description /Documents Annexure Pages
No ,
1 Comments 1to3
2 ‘ Affidavit , 4
3 Copy of Sacked Employees Act 2012 A 5to08
4 Copy of Judgment dated 20-02-2019 ‘B 9to 11
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BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL CAMP COURT ABBOTTABAD
SERVICE APPEAL No. 577 of 2019
Afreen Khan S/O Tor Khan.......ccccceeivvrvveeennnnninnnnnn. ..................iAppellant
VERSUS i

Government of Khyber Pakhtunkhwa through Secretary E&SE KPK

Peshawar and others........ccccviiiuiiiiniiiiiiiiiiiiiiniineescesssmnes Reéspondents

Joiont Para-wise comments /Reply on behalf of

Respondents NO. 1 to 3

Respectfully Sheweth:

l. That the appéllant has no cause of action/locus standi to
file the present appeal.

2. That the appellant has concealed the material facts from
this Hon’ble Tribunal. |

3. That the appeilant has not come to this Hon’blt:e Tribunal

with clean hands. I
4, That the appellant has filed the instant appeal on malafide
grounds, just to put pressure on the respondent Department

for illegal pension benefits.

5. That the appellant’s appeal is against the prevailing rules
and law.
6. That the appellant is estopped by his own conduct to file

the instant appeal. |
7. That the instant appeal is not maintainable in i;ts present

|
form and also in the present circumstances of the issue.

8. As per Law/ Section 5 of Khyber Pakhtunkhwa Sacked
Employees (Appointment) Act 2012, a sacked employee
appointed under Section. 3. shall not be entitled to any
claim of seniority, promotion or other back benefits and
his appointment shall be considered %as fresh
appointment; hence the instant appeal is liable to be

dismissed without any further proceeding.

9 That the instant appeal is badly barred by time; hence

is liable to be dismissed without any further pr',oceeding.
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ON GROUNDS:

e -

Para No. 1 of the appeal is correct. 'Pertaiping to the
appointment of the appellant; hence needs no comments.

Para No. 2 pertains to termination of the appellant, hence
needs no comment.

Para No. 3 of the appeal is correct. Pertains to the
appointment of the appellant in the light of Khyber
Pakhtunkhwa Sacked Employees (Appointment) Act 2012,

i
Respondents are bound to follow the rules/policy and law
(Sacked Employees Appointment Act 2012) as mentioned
in preceding paras.

Para No. 5 of the appeal is incorrect and deniled. As per
Section 5 of Khyber Pakhtunkhwa Sacked Employees
(Appointment) Act 2012, it is clearly mentioned that “a
sacked employee appointed under Section. 3. shall not
be entitled to any claim of seniority, promotion or other
back benefits and his appointment shall be considered:
as fresh appointment”. And as decided in Service Appeal
No.1377/2015. Titled Syed Naveed Shah VS Govt of KP
& Others dated. 20-02-2019, hence the plea of the
appellant is against the law/act. (Copy of the Act and
Judgment dated 20-02-2019. are attached as “Annex. A &
B”).

The appellant has no cause of action.

Ground “a” of the appeal is incorrect, hence denied. Govt.
has not allowed any back benefits as it is clearly mentioned
in the Act, and respondents are not bound |to obey the
illegal demands of the appellant.

Ground “b” of the appeal is incorrect. Detailed reply is
given in the preceding paras. |

Ground “c” of the appeal is incorrect. Detailed reply is
given in the preceding paras..

Ground “d” of the appeal is incorrect. Respondents
department followed the law/Act and acted accordmgly

Ground “e” of the appeal is incorrect. Detailed reply is
given in Para No. 5 of the Facts. |

Ground “f” of the appeal is incorrect. Appellant has no
cause of action.




RESPONDENT NO. 3

RESPONDENT NO. 2

RESPONDENT NO. 1

e

ce ¢

|
It is therefore humbly prayed that on acceptance of
above Para-wise comments, the appeal of the appellant may
graciously be dismissed with cost. |

|
|
|
|

i ectgieméen;randary Education

Khyber Pakhtunkhwa Peshawar

Additional Director {(Estt:)
Directorate of {E & SE)

Khyber Pakhtunkhwa Pes

Secretary Elementary & Sechndgry Education
Khyber Pakhtunkhwé?eshawar

Additional Advocate G/e(ral

K Yber Pa%hlhnkhwa
Service Tribunaj Peshawar
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EFORE THE HON'BLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL CAMP COURT ABBOTTABAD
SERVICE APPEAL No, 577 0f 2019 |
Khan S/O Toor Khan.....................................................|.Appellant
VERSUS

ment of Khyber Pakhtunkhwa through Secretary E&SE KPK
ar and others

........................................................... Respondents
|
AFFIDAVIT

Waliur Rahman Assistant District Education officer (Male) Ba}ttagram do

hereby affirm and declare on oath that contents of accompanying Joint Para-wise
|

comments on behalf of respondent NO. 1 to 3 are true and correct to the best of

my kno

Court,

wledge and belief that nothing has been concealed from this Honorable

DEPENMDENT

CNIC: |
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SEEORE THE Kll\'BrR Pt\l\ll TUNKHWA SERVICE Tl\JBUNAL.PESHAWAR .
AT CAMP COURT, AHUOI TABADR.

Service Appeal No. 137772015

Date of Institution ... 10.12.201 5
Date ochcision L20.02.2009

Syed Naveed Shah son of Muazzam Shah, PST, Govt: anary Scl)ool M'nr'\

Hajaam, District M anschea, - - - (Appc!l.ml)
VERSUS

Govi: of Khyber Pakhtunkhwa; thro(gh Secrctary Elementary and Sccondury

Gducation, Peshawar and'two others. ... {(Respondemi)-

......

MR. MUHAMMAD ARSHAD KHAN TANOLI

f\ltl\"ot'\lL . “-- For appellant.
MK, MUHAMMAD BILAL, . . o
Deputy District Atlorney For rcspondents
. MR, AHMAD HASSAN,. . -+ ' MEMBER(Exceutive)
oo MR, MUHAMMAD AMIN KHAN KUNDI MEMBER(Judicial)”

JUDCMENT

AHMAD WASSAN, MEMBER:- Arguments of .the learned ¢ )_QS}:&"thﬂ\:G-qq—~)

R LR

yarties heard and record perused. _ -

ARGUMENTS

. o
CL Lcaméd counsel for the appellant argued. that ;he joined the Educuuon Depart tment -

2o

4 ST on 22.11.1994. That’ htﬁ services were tcrmmalud vude ondcr dalcd 13 0" 1997

|‘\|lu promulgation of l(hyber Pakhtunkhwa SacLed E‘.mployces Appomtment Act. 2012 ’

1l| “the employees who were appomted in the yeat 1993-96 and leummlcd in l997 98

‘vm. lunslaled As the app\.lhnt was not reinstated so he filed writ pcut;or_) a0, 401-

/\:"0]" betore the Peshawar Hl"h Court Abbottabad bcnch Judgmehl of the Pcsh war

Hligh C,ourl Abbotmbdd be.nch dalcd 22.05.2013 was not unplemenled by the respon: enis, .

so C. O C wo. 70-A12015 was hled Resultanlly, vide impugned qrdcr dated 0l.07..,.015.

3 ‘}%;"‘ «
3, {hu .|pleLm( was wmshtcd in serwcc with i

& TR

inmediate cfiect. Feeling aggrigved, he filed

' 3
J— .3
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duparamental o e . ‘
f entad appeal on 29.07.2015 which wiss il reapanded wnlun the stipnfated. period,

he | . -
heace, the present service appeal. The appellant is required to give all service benehits

J \\'.L‘.[A“S.()E.]&)()? to 01.07.2015.

3o Learned Dupuly Dlaluct /\llomcy 'nguc(l ttmt us.the dppcllanl wa:;.appoinwd in

Violation of invonuc rulcs, hcncc, h:s seivices were tummatcd vide ‘order dated

3.02. 19‘77 Under the Khybu Pw]\hlunkhww Sacked Employees App Jointment Act 2012,

o was u..\ppomted as PST vide order dated Ol 07 2015. According Section-5 of the said

A
. Act sacked employees shall not be entitled Lo clzum seniority and other

Appellant was treated according to law ai.d rules.

CONCLUSION.

4. It is not disputed that i‘l'uitiz.tli.y-the appcllant w

Mlla on 22.02.1994. Latcr on whcn it came to the notnce 0

1 rointment was madc in vzolation of rules, “henge, his services were terminated v.de

ﬁ mden datcd 13.02. 1997 In- the mcanwlule the. p1ovmcla1 government I

. i\n) hdl Palxhtuul\hwa Sacked Employccs Ap

vel he résorted to litigation by ﬁlmg writ

) fnppcllam were noL redressed 'n dep"utmental l

petitioh in Peshawar ngh Court, Abbotmbad Bench..

COUI[ Abbottabad Bench hc was

dnu,tmns of tlu, Peshawat lnah

t vide order dated 01.07. 2015. Thu appcllant s

GPS Mua Hajam with lmmt.c[mte effec

asking - I’Or xeappomtmcnt from the date of his luminatlon irom service dated 03
/'\ltentimfi‘s drawn to Scction-‘S of the atorementioned Act, wherein it is clearly laid down

hat the mcl\ed employce shall not be entitled to claim senior

v

l he u.lcvnnl plOVIblOl‘l is }CPIOdLICGd bilow:-
A e A sacltcd employee nm)omted under_Scction-3, shall not be .
promotion or other_back”

“J) entitled to_any claim of seniority,
1 his appointment shall _be consndercd as flﬂ%l\

_\-ﬂwb enclits )

WA « -
appo tment”
‘:A) m-.'1 t”

L

- pack bencfits. -

as appointed as PST at GPS.D.m

£ the respondents that ais”

sromulge ed -

pomtmcnt Act 2012. When gucvanccs of the :

Finally in pursuance of the -

appointcd as PStat .

02.1997..

ity and oth'cg back benefits. -

&

)
a
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As a sequel 1o above, the appeal is dismissed. Parties arc loft 1o bear thelr 010

costs, File be consigned to the record room.

(AHMAD HASSAN)
Member

I .+ Camp Court Abbottabad.
1//# W17 777 m/%” “t
(MUHAMMAD AMIN KHAN KUNDI)
’ - Member ‘
ANNOUNCED .
200,02.2019

-
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it ' " AN
ACT
“ 10 proviae relief to those sacked emplovees in

the Government serv ice, who were dismissed.
removed or lermingred from service., by
appoinring them into the Govermment service

i
|
‘I\ VHEREAS it is expedient © prmld" folict 1o those sacked employees

who were appointzd on reguiar basts to 2 civil post in the Province of thz khvber

Pakhmhkhwc: and who possessed the prescribed qualification and experisnce

required for the said posi. during the period from i day of November 1983 10 the

fa

20 oy of November, 1096 (bolh davs inclusive) and wers dismissed. remened.
or ternunated  from service dunng the period from 17 day of Nov amier TP e

1 day @f D‘eeember 1998 on vartous grounds;
=2

)

e

WHEREAS the Federal Government has also given relief 10 the sacked

empidyees by enactment,

AND WHERFAS the Government of the Khyber Pakhtunkhwe #as also

decidéd to appoint these sacked employees 00 regular basts in the pubhc inierest;
“ 1t is hereby enacted as follows:.

1. © Short tile, extent and commencement. —(1) This Act may be calicd the
K hyber Pakhtunkhwa Sacked Employees (Appointment)Act, 2012,

" (2) It shall apply to all those sazked emplov es, who were holding
variclins civil posts during the penod from 1* day of November, 1993 10 30" day of
Nov,l_ember'. 1996 (both days inclusive). .

(3) It shall come 1nto foroe at once.
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p Definitions — In this AcL uniess the comex: otherwise requres, e

foliowing expressions shall have the meanings hereby respeciively assignzd 10

them that 15 {e say.-

(g3 “civil postT means @ post created by the Finance Depanmen
of Govermmen: for the me'noefs of civil service of ihe
Province: :

(hi  “Department” means, the Departmen
Derarmmen: us defined i the R
10R<

Governmant Rules Gf Business 198 ¢
and Distoct oftices working thare ‘.nx

{c) “‘Governmem"' means  the Government . of the  khvber
Pakhtunkhwz; '

(dy .~ “Prescribed” means preséribed by rules:
(e)  “Province” means the Province of the Kh}lbef Pakhtunkhwa;
() Trutes” means the rules made under this Act, and

(e)] “sacked employee™ means a person who was appointed on
regular basis to a civil post in the Province and who possessed
the prescribed qualification* and expenence for the said post at
that time, during the period from 1* day of November 1993 to
the 30" day of November, 1996 (both days inclusive) and was '
dismissed, removed, or terminatéd from service during the
period from 1% dav of November 1996 to 31" day of

December 1998 on the ground of f irregular appomtments /'

/
3.  Appointment of sacked /ees.— Notwlthstandmg anything

contained in any law or rule for the time bemg in,force; on the commencement of
this Act, all sacked employees subject 1o section 7, may’ be appointed in their
respective cadre of thetr concerned Department, in vﬁnch they occupied civil posts

before their dismissal, removal and termination from service:




SN LT

ptr |

i

Provided. thai the sacked emplovess shall be appointed auhm"“' thiny

percent of the available vacancies in the said Department: !
b .

Provided further tha: the appointment of sacked emplovesy shall be subject

e the madidal fimess and ve.lﬁ.,at;o" of their characrer antecsd jenrs 1 the

satistaction of the concerned competent authority,

4. Ase relaxation.-—-"The period during which & sacked amploves enained

drsmswed. removed of terminated from senvice, tll the date of thow apy

shufl.be deemed 1o have been automatica!i_\: reioxed and thers shall be no further

elaxation under any rules for the ume being in force

5. Backed employees shall rot .be entitled to claim seniarity and other

back_benefits.— A sacked employee appointed under section 3, shall not be

entitied to any claim of senionty, promotion or other back benefits and his

appointment shall be considzred as fresh appomtment.

6. Preferepee on_the basis of age.— On the occurrence of a vacancy in the
respective cadre of the 'concefned_Depamnem of the sacked employee against the
thirty percent available share, preference shall be given to the sacked employee

who is older in age.

7. - mcedune for wtmm ~—1} A sacked emplovee ma\ file an
apphcatlon, to the concerned Department w1thm a penod of thirty davq from the .
date of commencement of this Act, for his appomlm-*m in the said Depanm.,n :

f oy ) . L . |

Provided that no application for appointment received after the due date
shall be entertained. ‘
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2;  The concemnad Departmen: shall main:am hst of ali such sackzd

emplovess whose applications are received under sub-s ection: (1} in the respeciive

23y
ca(i res I Lhmrmlomcq‘ order.
— g — /

e
’

e

s v_/v./

ta

{(3;  IManv vacancy occurs against the thirty percent avatlable share of the

[ N

N

sacked emploves m any Depaniment, the senior in age from such sacked empioyee

shall be considered by the concermnad Departmental Selection Committes or the

T District Selecrions Committes. as the. case may bel 10-bs cons stineed. i the

preseribed manaer. for appommiens

Providad that no willingness or response is received within a period of
thirtv davs, the next seénior sacked employec shall be considered for appotnument.

(4) The concerned Departmental Selection Committes or District
Selection Commutiee, 45 the case may be, will determine the suitabiiity or

eligibility of the Sacked emplovee g
/ /L/ - ,

{(3y. If ne sacked empiovee is avatlable against thiry percent vacanc)y
reserved 17 respective cadre in a Department, then the post shall be filled throug )
mitial recruitment.

8. Removal o@iﬂicgltieﬁ.-—- If anv difficulty arises in giving effect to any of
the provisions of this Act, the Chief Minister Khyber Pakhwunkhwa may issue such
order not inconsistent with the ﬁrovision of this Act as mey appear to him to be

necessary for the purpose of removing the difficulty:

Provided that no such power shall be exercised after the expiry of ¢ne vear

from coming into force of this Act.

9. Act to override ofher laws.— Notwithstanding anything to the contrary

contained in any other iaw or rules for the time being in force, the provisions of

this Act shall have overnding effect and the provisions of any other law or nules to

the gxteny of inconsistency to this Act, shall cease to have effect.




