5™ Oct, 2022

1. None present for the appellant. Mr. Muhammad
Adeel - Butt, Additional Advocate - General for

‘respondents present.

2. Called several times till last hou:rs of the court
but neither appellant nor his counsel is present. In view -

of the above, the instant appeal is dismissed in default.

3. Pronounced in open court in.Peshawar and
given under our hands and seal of the Tribunal on this

5™ day of October, 2022.

Kalim Arshad Khan).-~ =~
Chairman

|




21.07.2022 Zartaj.AnWar Advocate present and submitted Wakalat , ‘\

16.09.2022

/

Nama in favor of appellant.

Muhammad Adeel Butt, learned Additidnal Advocate
General alongwith Zafar Ullah Superintendent for respondents
present.

Being freshly engaged, learned counsel for appellant
requested for adjournment in order to prepare the brief.
Adjourned. To come up for arguments on 16.09.2022 before
D.B. '

(Fareeha Paul) (Rozina Rehman)
Member(E) Member (J)

Clerk of learned counsel for the appellant present. Mr. Muhammad
Riaz Khan Paindakhel, Assistant Advocate General for the respondents

present.

Clerk of learned counsel for the appellant requested for
adjournment on the ground that learned counse! for the appellant is busy
in the august Peshawar High Court, Peshawar. Last opportunity given.
Adjourned. To e up for arguments on 05.10.2022 before the D.B.
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(Mian Muhammad) (Salah-Ud-Din)
Member (E) Member (J)
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19.01.2022 Nemo for the appellant. Mr. Javaidullah, DDA for

the respondents present.

Notice be issued to appellant/counsel for
prosecution of the appeal. Case to come up for arguments
on 10.05:2022 before the D.B.

y A iq-UW Chg&ﬁﬂ‘

Member (E)

10.05.2022 | - None present on behalf of the appellant. Mr. Naseer';ud-din‘
- Shah, Assistant Advocate General for the respondents lﬁ,resent., "
| " This case pertains to thé year 2014, it seems that none of
- the parties is interested in disposal of this case, therefore',rcase to

_.come up for order before the D.B on 02.06.2022. Parties may

- argue the case before the announcement. Notice be i'ssu'ed'. to t!ie, o

" parties in this regard. & '

" (Fareeha*Paul) ~ Chairman
.~ Member (E) :

02.06.2022 . Appeliant present through representative.

Kabir Ullah Khattak learned Additional Advocate

Géneraf Hamad Khan Section Officer for respondents present.

_ | Lawyers are on general strike, therefore, case is
adjourhed to 21.07.2022 for arguments before D.B.

(Fareeha Paul) ina-Rehman) -
- Member(E) o Member (J)




"~ 04.06.2021 Appellant present in person.

Muhammad Adeel Butt, Iearned Addlt:onal Advocate;f
General for respondents present. |

- Appellant states that his counsel has been appointed |
as Additional Advocate General and requested for time to
engage another counsel; granted. To come up for
arguments on 30.08.2021.befo’re D.B. |

-

(Rozina Rehman) ' Chairman
- Member (J) . -
30.08.2021 Due to :summer vacatlons the case is adJourned to

12.11.2021 for the same as before.

Laby M

12.11.2021 Appellant in person present.

Muhammad Riaz. Khan Paindakhel, . _AsSt: AG for
respondents present. | | o

Appellant requested for time to éngage another counsel,
granted. To come upk-'fgir; ?rguments on '129.01.2_622 before D.B. L

(Mian‘l\/luham ad) L (Rozi“hé'Rehman)
Member (E). - Member (J)
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29.10.2020 Junior to counsel for the appellant and Addl. AG  for »
| . the respondents present. _
The Bar is observing general strike; therefore, the
matter is adjourned to 05.01.2021 for hearing before the

e &

(Atig-ur-Rehman Wazir) , : 'Chairman‘
, Member : :
s
. 05.01.2021 .Appellant present in person.'

Riaz .K'han Paindakhel | Assistant Advoéate_ General for
respondents present. ' ' '

Former made a request for édjournfnent as his counsel
has gone for funeral of his Clerk’s mother; granted. To come
up for arguments on 08.03.2021 before D,_.B,.' |
\‘Ml/q\-/Ur-Rehman Wazir) R (Rozirz Rehman)

Member (E) ' ~ Member (J)
08.03.2021 | Junior to counsel for the appellant and Assistant A.G

for the respondents present.

~ Former requests for adjournment as learned senior
counsel for the éppeiiant is attending his ailing féther today.
Adjourned to 04.06.2021 for hearing before the D.B. |

1

(Atig-ur-Rehman Wazir) N | Chaitfhan
Memb'e’r(E) S




.25.02.2020

31.03.2020

12.06.2020

- 25.08.2020

Junior to counsel for the appellant present. Mr. Riaz

Khan Paindakheil learned Assistant Advocate General

present. Junior to counsel for the appellant seeks.

- adjournment as senior learned counsel is not available.

Adjoufn. To come up for arguments on 26.03.2020 before

D;B.

Due to public holidays on account of Covid-19, the case
is adjouyried. To come up for the same on 12.06.2020 before
D.B.

er

Bench is incomplete. Therefore, the case is adjourned.

To come up for the same on 25.08.2020 before D.B.

Due to- summer vacation case to come up for the

same on 29.10.2020 before D.B.
Read;r %




: 1.5._11.201_9 Clerk to counsel for the appellant and Mr. .Usméln Ghani

learned District Aftorney present. Cleérk to counsel for |

appellant seeks adjournment as counsel for the appellant is not

& ,

available today. Being an old case of the year 2014 adjoumed'_ '

by way of last chance. To come up for argumehts on.

02.01.2020 before D.B. '
ﬁig S - Member ,

| ©02.01.2020 Clerk of counsel for the appellant and Mr. Usman Gham
A' ~ District Attorney alongwith M. Arsalan Sectlon Offlcer for the'
respondents present. Clerk of counsel for the appella.nt. req.uestedl “"
\ | ’ for adjournment on the ground that learned Coﬂﬁse! .f:orvlv th'éq. .
| appellant is not available today. Adj(_)ui'ned to 14.02.2020,’f6f:- tos

arguments before D.B.

(Hussain Shah) : (M. Amin Khan Kundi) . .

Member | Member

14:02.2020 Learned counsel for the appellant.and Mr. Zia Ullah
| learned Deputy District Attorney | present} Learned
counsel for the appellant seeks adjournment to submit
- written arguments. AdjoumfﬂTo come up for further. = = -

Member




" 14.05.20'19 Junior to counsel for the appellant and Mr. Zia Ullah !

19.07.2019

07.10.2019

" learned Deputy District Attorney for the respondents
present. Due to leave of the worthy Chairman the case is

adjourned to 19.07.2019 for argumenjts before D.B.

(Hussain Shiah) |
Member

Junior counsel for the appellant Mr. Ayub Amin, Advocate and
Mr. Muhammad Jan, Deputy District Attorney alongwith Mr. Arsalan,

Section Officer (Litigation) for the respondents present. Junior

counsel for the appellant requested for adjournment on the ground that
learned senior counsel for the appellant is not available today.

Adjourned to 07.10.2019 for arguments before D.B.

(HUSSAIN SHAH) (M. AMIN’KHAN KUNDI)
MEMBER - MEMBER

Dye to ofﬁcml t0u1 of IIon blc Mcmbcrs to Cdtnp 'f ‘-‘i?"::,

= I—/

Couu Swat

mslant qppcal is ddjoumod Lo 15 11 2019 for‘thc i
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1} Service Appeal No.1391/2014

'2.1‘.0112019 | Clerk of counsel for the appellant present Mr. Zlaullah Deputy
District Attorney for the respondents present Clerk of counsel for the _
appellant -requested for adjournment on the ground that learned counsel for
the appellant is not available today due to strlke of Khyber Pakhtunkhwa

Bar Councﬂ Adjourned to 12.02.2019 for argurnents before D.B.

M

Y

 (FUSSAIN SHAH) (MUHAMMAD AMIN KHAN KUNDI)

, MEMBER ) ‘ MEMBER
12.02.2019 " Junior to counsel for the appellant and Dist_rict

Attomey for the responder_tts present.

A request is made for adjournment due to non-
évailability of learned senior counsel for appellant who
' _ B X .
is in appearance before.the, Apex. Court at Islamabad

today. Adjourned to 25.03.2019 before the D.B.
m. Chairman :

25.03.2019 Counsel for the appellant and Mr. Ziaullah, D.eputy District Attorney

for the respondents present. Learned counsel for the appellant seeks

adjournment. Adjourned to 14.05.2019 for arguments before D.B.
BERN

o (HUSSAIN SHAH) (M. AMIN KHAN KUNDI)
- | MEMBER | MEMBER
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- 01.06.2018 ‘Appellant alongwith counsel and Mr. Muhammad Jan, DDA @‘
~ for official respondents present. Counsel for the appellant seeks.
' adjournment. Adjourned. To come ‘up; for arguments on 06.07.2018

before D.B. C B ‘

M : K ‘ ) l :
(M. Amin Khan Kundi) - (M. Hamid Mughal)
Miembe] Menbeg

106.07.2018 ‘ Counsel foi‘ the \appellant pr‘eshé‘ﬁ“f?“:“?‘]\;lr. Sardar Shoukat
| Hayat, Add!: AG for respondents present. Arguments could not be
heard due to incomplete bench. To come up for arguments on
» : - 4741.2018 before D.B. ,
' : S : ~ (Muhammad Amin Kundi)
Member

for the respondents present.

The former requests for adjournment on account of é
engagement of learned counsel for the appellant before the
Hon.’blle High Coﬁrt. ‘Adjourned to 21.01.2019 for arguments
before the I).B. |

i d

' - 27.11.2018 Junior to counsel for the appellant. Mr. Ziaullah, DDA
Member _ : Chdifman
| .
|
i




Service Appeal No. 1389/2014 . - - T x

09.08.2017 ’ .+ Clerk of<*the counsel fscl)f .'-l-appellant ‘present. - Mr.
'M'uham'mad‘Jan‘, Deputy District Attorney for the respondents
present. Clerk.of the counsel for appellant seeks adjournment on

- the ground that learned counsel for the appe!lant is not avallable

- today. Adjourned. To come up for arguments on 08.12.2017
before D.B. | e T

v . ~ o_,/
(Muhammﬂmin Khan Kundi) ,'(I\/I"uhammad Hamid Mughal)
‘ Member (J) Member (J)

S

PR

08.12.2017 v o Junior to counsel for the appellant present. Mr. Muhammad

Jaﬁ, Deputy District Attorney - for- the respondents also present.
' Junior to counsel for the appellant seeks adjournment. Adjourned.

To come up for arguments on 02.02.2018 before D.B.

S

. " Sl A .. % %‘ |
(Ahmad Hassan) (Muhammad Amin Khan Kundi)

Member (E) : - - Member (J)

02.01.2018 Learned counsel for the appellant and Mr. Zia Ullah, Learned
Deputy District Attorney for the respondents present. Learned
~counsel for the appellant seeks adjournment. Adjourned. To come
up for arguments on 03.04.2018 Before D.B

co »

Lo (Muhamma Amin Kundi) (Muhammad Hamid Mughal)
i _— MEMBER ' MEMBER

the appellant and Mr. Zia Ullah,

leafned Deputy District Attorney for official _re.z§pondents
present. Learned counsel for private - resporident -also
o present. Learned counsel for the appellant seeks
- - .@d'jo'u'rnm-ent Adjsurn. To come-up for arguments on
| 01.06.2018 before D.B :

(Muhammad § amid Mughal) |

;o 0%.04 7018 iearned counsel for.

Yl e (;i\hma,d Hassan)
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30.08.2016 A Clerk to counsel for the appellant and Muhammad Jan, (rP '
‘ for respondents present Wrrtten reply to the 1mpleadment
application submitted. To come up for arguments on main appeal

as well as on apphcatlon_ on 14.12.2016 before D.B.

.

~ Chairman

5 (RN T .
' 14.12.2016 | Agent to counsel for the appellant' and Addl:AG for
' respondents present. Agent to counsel for the appellant sceks

adjournment. Adjourned. To come up for arguments on 24.04.2017

before D.B.
(MUHAM AMIR NAZIR)
‘\ N : E ER
(ASHFAQU TYJ)) .
MEMBER
24.04.2017 Agent to counsel for the appellant and -Mr. Muhammad Jan,

-Government’ Pleader for respondents present Learned counsel for the
appellant is stated busy before the Supreme Court of Pakistan. ‘Adjourned
for ﬁnai hearmg to 09 08 2017 before D.B.

AN Member ' ° : Chadrmian
. -
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‘ ‘ 05.08.2015 | Counsel for the appellant and Mr. Abdur Razzaq, Assnstant

‘whereof supplled to !earned Addl. A.G. To come up for arguments on 5

| PRl A

Member Member

Counsel for the appellant and ‘Mr. Abdur Razzaq, Assistant

12.01.2016 _
alongwith Addl: A.G for respondents present. The learned Member
(Executive) is on official tour to Swat therefore, Bench'is incomplete.
To come up for argumentson /- 5 * /£
g ,
¢ P S L */’7 .
11.05.2016 Counsel for-the appellant and Mr. Abdur Razzaq, Assistant

ralongwith Mr. Usman Ghaﬁi, Sr.GP for respondents present. Mr.
Ghulam Mohy-ud- Dm also present and submitted an appllcatlon
for 1mpleadment as respondents, copy of which is handed over the
learned counsel for the appellant. To come up for reply on

application as well as arguments on main appeal on 30.08.2016.

G-

' anngwrth Addl AG for respondents present. Rejomder submltted copy A
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08.4.2015

|
|

- '“! -
. 462015

19.01.2015

13.02.2015

I ' )
i Clerk of counsel for the appcllant preqentl and requeﬂsten% for™ ",

|
|
l
1

before S.B alongwith connected appeals.

" Clerk of counsel for the appellant and Mr Muhammad
Tan GP with Addl. AG for the respondents present Rep]y ﬁled

i 0 comle up for rejoinder on 04.6. 2015.

N

-MEMBER

i
i
o
i
i
|
|
i

Muhammad Jan, GP for the respondents present Request
made on behalf of the appellant for submlssmn of rejomdeir

Therefore case to come up for rejomder on 05 08. 2015

i

ME

i In view of the above, this appeal is also admltted to

hearlng Subject to deposit of security and process fee wrthm

[

:[r | ' |

To come up for preliminary hearing on 1;.02.201 5. | P

S lfl i
A

Clerk of eounsel for the appellant and Mr.? :

ER

adjournment due 1o General Strike of the Bar. chuest accepted

Learned counsel for the appellant argued that 1dent1cal appeals
have been admitted to regular hearing vide orders. passed 1n,appeals
. No,1390 and 1391 0f 2014,

regular

10 days,

notlces be issued to the respondents for written reply for. 842015
y




i Form- A . e
FORM OF ORDER SHEET D
Court of . ' . ' )
Case No. 1389/2014 )
S.No. | Date of order Order or other proceedings with signature of judge or Magi-stt;ate
Proceedings ‘ ‘ ' ’
1 2 3
1 09.12.2014 The appeal of Mr. Asif Khan resubmitted today by Mr.
Khaled Rehman Advocate may be entered in the Institution
‘register and put up to the Worthy Chairman for proper order.
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The appeai 6f Mr.-'Asif} Khan SDO Irrigation Shahbaz Garhi Mardan received today i.e. on 17.11.2014

is incomplete on the folioglving score which is returned to the couﬁéel for the appellant for compietion
and resubmission within 15 days.

1- Mémofahdum of éppeal is Lmsigned which may be got singed.

2- Annexures of the appeal may be attested.

3- Heading of the_a'p;_')eai is incomplete which may be completed.

4- Annexure-l of the appealis incomplete which may be completed.

2,

. R .

 ISERVICETRIBUNAL

KHYBER PAKHTUNKHWA '~~~
PESHAWAR.

SURPRENIPLSY )

H

Mr. Khaled Rehiman Adv. Peshawar.
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Service Appeal No. fgij 12014

----------------------------------------------------------------

Asif Khan

-----------------------------------

The Govt. and others

4 “BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

.............................

Versus
. Appellant _ Respondents :
INDEX

SilNo; L'EDescrlptlon of Documents 5.5 [ 2 Date | Annexiire |zoPapes s
1. | Memo of Service Appeal 1-7
2. | Seniority List A 8-9
3. Notified amended Rules 27.02.1999 B 10-11
4. | Notified amended Rules 17.02.2011 C 12-14
S. | Départmental Representation 14.07.2010 D 15-16
6. Combined Representation/ 28.02.2011 E 17-18

appeal .

7. | Letter 19.03.2011 F 0-19
8. | Letter of Chief Engineer 07.04.2011 G 0-20
9. Notification of Promotion 13.12.2011 H 21-23
10. | Notified amended Rules 25.06.2012 I 24-25
11. | Departmental Representation v J 26-27
12. | W.P.3388-P/2012 K 28-35
13. | Parawise Comments L 36-39
14. | Judgment in W.P.3388-P/2012 04.09.2014 M 40-58

—
o

Wakalat Nama

Dated: /Z/ // /2014

.

Through

Appglant

3-D; Haroon Mansion
Khyber Bazar, Peshawar
Off: Tel: 091-2592458
Cell # 0345-9337312 .

3
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Mr.Asif Khan, " = /[ 30/(»[
Sub Divisional Officer (Irrlgatlon) v _ . s
Shahbaz Garhi, Matdan - \ e, Appellant

; Versus

1. The Govt. of Khyber Pakhtunkhwa
through Chief Secretary,
Civil Secretariat, Peshawar.

2. The Secretary,
Govt. of Khyber Pakhtunkhwa Irrlgatlon Department,
Civil Secretariat, Peshawar o~

3. The Chief Engmeer (North)
[rrigation Department,
Warsak Road, Kababiyan, Peshawar .

4. The Chief Engineer (South)
Irrigation Department,

Warsak Road, Kababiyan, Peshawar ........... e Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA A
SERVICE TRIBUNALS ACT, 1974 FOR SETTING ASIDE THE IMPUGNED
REFUSAL - OF RESPONDENTS TO CONSIDER APPELLANT FOR
- PROMOTION TO THE NEXT HIGHER GRADE AND TO DIRECT THEM TO
ACT IN THE MATTER' IN 'ACCORDANCE WITH LAW AND TO CONSIDER
APPELLANT FOR PROMOTION TO THE POST OF ASSISTANT ENGINEER
. (BPS-17) W.E.F. THE ‘DATE HE WAS PROMOTED TO SUCH POST ON
l ACTING CHARGE BASIS WITH ALL CQNSEQUENTIAL BACK BENEFITS.

Respectfully Sheweth,’

-, Facts giving rise to the present appeal are as under:-

That appellant joined the Irrigation Department as Pre-service
* Graduate Sub-Engineers (BPS-11) on 20.05.1995 and at the moment
e / // /(, has got about more than 19 years unblemished and outstanding service
(/ record at his credit. (Seniority List Annex:-A).

<c-submitted 1888 Tpo oo per the previous service rules of the Irrigation Department -
‘*‘@ fijed, -notified in the year 1979 as further amended vide Notification dated
N 27.02.19 :- Sub-Divisi
Rég q(‘){'\f 99 (Annex B), the posts of Sub-Divisional Officers/




. ,\‘ ' Assistant Dlrectors/Assmtant Engmeers (BPS-17) were to be filled in
as follows: ‘

“ (a)
(b

[

(d)

65% of the total posts by initial recruitment;

10% of the total posts by promot:on, on the basis of seniority-cum-
fitness Jfrom amongst the Sub Engineers possessing Diploma at the
time of their induction into service but acquired degree in
Engineering during service;

10% of the total posts by promotion, on the basis of seniority-cum-
Jitness from amongst the Sub Engineers who jomed servxce as
Degree holders in Engineering; and

15% of the total posts by selection on merit with due regard to

seniority, from amongst the officiating Assistant Engineers/Senior
Scale Sub-Engineers who hold a diploma in Engmeermg and have
passed departmental examination.”

The rules ibid, were again amended vide Notification dated
17.02.2011 (Annex:-C) relevant pOI'thl‘l of Wthh provided as

follows:
I -2 3 4 5
4. |Assistant Engineer/ |BE/BSc Degree | 21 to 32 Sixty five percent by initial
Sub Divisional in Civil/ Years recruitment;
Officer/ Assistant  [Mechanical )
Director (BPS-17). [Engineering ten percent by promotion, on the
| . from a basis of seniority cum fitness from
_ A amongst the Sub Engineers who
recognized L . .
University. has acquired during service degree

Note:- Pr0v1ded that where candidate

in Civil or Mechanical Engineering
from a recognize University.

five percent by promotion, on the
basis of seniority cum fitness, from
amongst the Sub Engineers who
joined service as degree holders in
Civil/Mechanical Engineering and

twenty percent by promotion, on
the basis of seniority cum fitness
from amongst the Sub Engineers
who hold a diploma of Civil,

Mechanical, Electrical or Auto
Technology and have passed
Departmental - Grade A

examination with ten years service
as such.

under Clause (b) & (c) above is
not available for promotion, the
vacancy shall be filled in by
initial recruitment.

~E




Before framing of fuiés ibid, appellant alphgwith others submitted a
departmental Representation on 14.07.2010 (Annex:-D) to the
competent authority thereby bringing' their grievances in the notiée of
the competent authority and requesting for not reducmg their quota
but their request bore no fruitful result and consequently the rules ibid
were further amended and thereby abridging the quota of direct
graduate Sub-Engineers/Pre-Sgrvice Graduate  Sub-Engineers,
therefore, again a combined Representation/appeal on 28.02.2011
(Annex:-E) was filed before the competent authority, which was
processed as would be evident from the letter dated 19.03.2011

(Annex: -F) wherein a detailed Working Paper for con51derat10n

before holding SSRC meeting was called from the Chief Engineer »

(O&M) who vide his letter dated 07.04.2011 (4nnex:-G) clarified the

position but then the matter could not move ahead.

That during this period meeting of the Departmental Promotion
Committee was held wherein appellant and his other colleagues being
eligible as well as seniors, were duly recommended for promotion to
the next hlgher grade and accordingly they were promoted vide
Notification dated 13.12.2011 (4nnex:-H) to the posts of Assistant
Engineers/Sub—Divisional Officers (BPS-17) but on acting charge

basis instead of regular basis and on such promotion were posted at

the position mentioned in the title of the appeal.

That once again the rules ibid, were subjected to another amendment

vide Notification dated 25.06.2012 (Annex: -I). Relevant pOI'thI‘l of

the amendment is reproduced as follows;-

2 : 3 4 5
4. |Assistant Engineer/ |BE/BSc Degree | 21 to 32 a. Sixty five percent by initial
Sub Divisional in Civil/ Years recruitment;
_|Officer/ Assistant  [Mechanical | | i

Director (BPS-17).  [Engineering b. twelve P ercent !jy Jpromotion, on
from a the basis of seniority cum fitness
recognized from  amongst the Sub
. Engineers, having degree in

University. .S ; . .
Civil Engineering or Mechanical
Engineering from a recognize
University and have passed the

<



Departmental grade B and A
Examination; with five years
service as such.

Note. For the purpose of Clause (b)| -

a joint seniority list of the Sub-
Engineers having Degrees in Civil
Engineering ~ or Mechanical

_Engineering shall be maintained and

their seniority is to be reckoned
from the date of their 1st
appointment as Sub-Engineer.

¢. Eight percent by promotion, on
the basis of seniority cum
‘fitness, from amongst the Sub
Engineers having degree in
B.Tech (Honrs) and having
passed Departmental Grade B
and A Examination with five
years service as such; and

Note. _ For the purpose for Clause
(C) a seniority list_of Sub-Engineers
having degréee in B.Tech (Honrs)
shall be maintained and their
sentority is to be reckoned from the
date of their 1st appointment as Sub-
Engineer. '

d. Fifteen percent by promotion, on

the basis of seniority cum fitness
from amongst the Sub Engineers
who hold a diploma of Associate
Engineer, Civil, Mechanical,

Electrical or Auto Technology| -

~and have passed Departmental
Grade B and A examinations
with five years service as such.
| . -

Note:- For the purpose of clause (d) a

seniority list of Sub-Engineers
having Diploma of Associate
Engineering in  Civil,
Mechanical, Electrical or Auto
Technology shall be
maintained and their seniority
is to be reckoned from the date
of their Ist appointment as sub-
Engineer. '

- [Note:- The quota of Clause (b), (¢) and| -

(d) above respectively shall be
filled in by initial recruitment,
if no suitable Sub-Engineer is
available for promotion.




Thus the quota of Pre-Serv1ce and post-service Graduate Sub-

Engmeers was reduced from 15% to 12% thereby adversely affecting

t_helr rights, therefore, appellant and others again preferred a

) departmental Representation (4nnex:-J) before the Respondent No.1

against the Notification dated 25.06.2012 but the same is still lying
pending.

That thereafter the Respondents initiated the process of promotion of

- others to the next higher grade but the appellant and others were

unlawfully ignored on the ground of newly formulated rules although
the same could not adversely affect the rights of the appellant inas
much as appellant being senior and eligible for pro'motioﬁ was
promoted alongwith others to the posts of Assistant Engineer/SDO
(BPS-17) on the recommendation of proper constituted Departmental
Promotion Committee on 13.12.2011 but before the promulgation of
the rules on 25.06.2012 but on acting charge basis instead of regular.

That appellant and others then approached the Peshawar High Court,
Peshawar in W.P.3388-P/2012 (4nnex:-K) wherein thé Respondents
filed their Parawise Comments (4nnex:-L) and was. clubbed with
other writ- petition and finally disposed of vide Judgment dated
04.09.2014 (Annex:-M), relevant portlon of the Judgment is as
under -

“16.  Accordingly, for the reasons stated above, this Court:

i Declare grievance of the petitioners relating to
their rights to be eligible for promotion to a
higher post are “vested right” provided and
protected under Section 9 of the Khyber
Pakhtunkhwa Civil Servants Act, 1973 and
hence, are ternis and conditions of service of
the petitioners.

i Declare that as the respondents have refused
the right of petitioners to be considered for
promotion in their comments, the same are
deemed as final order provided under Section 4
of the Khyber Pakhtunkhwa Service T rtbunal
Act, 1974.




iii, Declare: that the exclusive jurisdiction to
entertain and adjudicate upon the matters
relating to the right to be considered for
promotion to a higher grade vested in in the
Khyber Pakhtunkhwa Service Tribunal Act,
1974 and that this Court is constitutionally
barred under Article 212 of the Constitution of
the Islamic Republic of Pakistan, 1973 to take
cognizance thereof.

iv. Direct the office to retain copies of the memo of
writ petitions bearing No.2440-P, 3388-P/2012
and transmit the same to the Khyber
Pakhtunkhwa Service Tribunal for decision in
accordance with law. Parties are directed to
appear before the Service Tribunal on 10"
October, 2014,

V. In view of the above directions writ petition
No0.3595-P/2012 having become mfructuous is
disposed of accordingly.”

Grounds:

A.

That Respondents have not treated appellant in accordance with law,
rules and policy on subject and acted in violation of Article 4 of the
Constitution of Islamic Republic of Pakistan, 1973 and unlawfully
ignored the appellant for regular promotion to the next higher grade,
which is unjust, unfair and hence not sustainable in the eye of law.

That appellant was granted promotion to next higher grade in view his

long standing semorlty, ehglblhty and fitness for promotion after

observing all codal formalities including due con31derat10n by
properly consututed Departmental Promotion commlttee but instead
of regular promotlon he was promoted on acting charge basis,
therefore now he cannot be denied the benefit of regular promotion on
misplaced excuses including the framing of the new Rules.

That the right of promotion which accrued to appellant dite to his long
previous service cannot be denied on the ground of adopting new
Rules because notifications impairing existing rights cannot be read

into retrospect so as to adversely affect the available vested rights of

the incumbents. Viewed from this angle the denial on the part of the
Respondents to promote appellant to the next higher grade on regular




basis is unwarranted, arbitrary and not sustainable. !

That the appellant has put considerable long prlme time of his
precious life in the service of the Department with a hope that he
would once grab the chance of promotion to the next h1gher grade and
after long wait, when the opportunity emerged the Respondents have -
started creating needless bottlenecks and attemptmg to deprive
appellant of his due rights which has resulted in serious! mlscamage of
Justice. ;

That appellant has been holding the posts of Assist'!an't Engineers
(BPS-17) since 13.12.2011 for almost 3 years and has performed up-
to-the-mark till date and now he cannot be deprived of the same under
the principle of locus Poenitentiae and for that matter the principle of
prom1ssory estoppel. '

That appellant would like to offer some other grounds during the
course of arguments. :

It is therefore, humbly prayed that on acceptance of th1s appeal, the |

impugned refusal of the Respondents may grac1ously be set as1de and they

be directed to act in the matter in accordance with law and to allow regular

promotion to the appellant to the post of Assistant Engineer (BPS 17) w.e.f.

| benefits.

Dated:

 the date he was promoted on acting charge basis with all consequentlal back

l
!

Any other relief as deemed appropriate in the circumstbnces of case

- not specifically asked for, may also be granted to appellant.

Th rou‘gh

/ ?/1 1/2014
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NOTiFlCATIO\' ‘ : -
e Dated Peshawar lhe 179 Febiuary, 2011’ L

NO SO(E)IRR 1'23 5/73

In pursuance of the prov1srons conta:ned in sub S

| -2\ of Rute 3 of lhe North Wesr Fronlrer Province Civil Servanls (Appornlment

: _Promohon and Transfer) Rules, 1989 and in supersession of all previous. rules and

nour C'mons rssucd in thrs behalf, except Notrrrcauon No. SO(E‘!RR/ZS 5/73 dated
20'12 2006 the Irngatron Departmenl in consullalron wrlh tha
_Department and the Frnance

Establrshment
Department hereby lays down, the’ method. of
) .recrwlment quahf:ca!ron and other condrtlons specified in columns No, 3-to 5 or the
Y Appendrx (pages 1 to 5) to lhis Notaucm 2 wWh
En column No 2 of the Appendrx

i=h shall be applicatie to the posts
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:. APPENDIX

¢ S# | Nomenclature of Post . Qualification for 2ppoiniment Age Limit Method of recruitment et -
1 -2, o 3 4 S

PART-I-ENGINEERING STAFF : - ) e

1. | Chiafl Enginear/ . —_ . . By selection, on merit from amonost the Seror Supefintending Engineers and Directors vath 2t least
Direcior General _ : ' -sevenleen years seivice ir © and above, possessing Degree in B.E/BSc Engineering (Cril) fom

] (8PS-20) ’ 3 recognized University., : R .

2. ¢ Superintending Engineci/Director | - - - By promotion, on the basis of seniaﬁf‘y-cym-ﬁines;, from zmongst H}e Executive Engneers/Deputy
{BPS-19) Direclors with 2i least bwelvs years senvice in 5P3-17 znd above. ) . .

3. [ Execulive Engineer! Depaty . - By promotion, an the basis of seniority cum finss, from amongsi the Sub Divisional Officers, Assis'an
Director Engineers end Assis'ant Dieclors possessing Degree in B.E/BSc Engineering {Civil or Mecharical)
(BPS-18) ) from a recognized Universily, wilh at least five years sewvice 2s such, and have passed the Frofessional

. . or Reveaue Examination undzr the prescribed rules, R :
"4.1| Assistant EngineesiSub Divisional | BE/BS¢ Degree in CivivMechanica! M 2110 32yeans ‘, 3. o , 7Sty fve parcent by initial recruilrpenl 2 *
*~ | Officert Assistant Dizector . Engineering from a recognized ,/ | ' i b. \/ fea percent by promoton, cn the Basts of seniority cum fiiness, from amongst the Sub
(BPS-17) / ' University - M Enginegf’s wiho has acquired during seivice degrea in Civil or NMechanical Engineering from 2
. recognize university. .
' c.% . five percent by premotion, on the bass of seniority cum fitness, from amongst the Sub’
‘Engineer’s who joined service as degree holders in Civil'techanical Engineering and
- 1d. e;!went)i percen! by piomotion, on the basis of seniorily-cum-fitness from amongsl the Sub
1~/ X Engineer's, who hold a diploma of ‘Civil, Mechanical, Electrical or Aulo Technology and have
v 7™ passed Departmental Grade A examinalon with ler years service as such, .
l Nole: - Provided thal where candidaic vrda- Ct2use (b) & (c) above is not available for promaten, the |,
vacancy shall be filled in by initiai recruiiment ' Wik
S. | Sub Engineer Diploma of Associate 18 to 30 years 3. Eighty percent by initial recruilment: and . . -
(8PS-11) Engineering in b.  twenty’percent by promiotion, on the basis of seniority-cum-fitness, from amongst the Canal,
CivilftdechanicaliAuto/Electricat Inspeclors, Work Takers, Gauge Readers, Surveyors and other estadlishments having Diploma of f
Technology from a recognized N Associate Engineering in Civil Mecharical, Electrical or Auto Technology from a recegnized f .
Institule. institute or Board of Technical Education of Government vath al least ten years service, and Fa.e -
' ' passed the departmental Grade 8 and Grade A examir: b, . ot 4 , -
. . ! 1

/!’
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75} Geologist . - - MSc: Geology from a recognized 181032years | By initial recruitment. : ' : O -]
(BPS-17) - Universdty vith 03 years expérience o o B ! )
- mAlhe. relevant field. - . i
PART-II- MINISTERIAL ESTABLISHRENT —= = - =
. . . !
7. | Administralive Ofncerl Budgetand - | By promotion, on the basis of seniority-cum-finess, from amongst the Superintendents of the
Accounts Officer (BPS-16) Depariment having al least three years service.
8 | Superintendent - By promotion, on the basis of seniority-cum-filness, fom amorigst the Assisiants, Head Clerrs and
( ’ : § (‘?3'15) Senior Scale Stenograpers win at least five years setv.ce as such,
N Wt Note 1; - For lhe purpose of promotion, a joiat seniority list of Assistants ard Senior
f Scale Stenograghers shall be mainiained. if the date of appoiniment of both
" the officials is the same, then Assistant shall rank senior.
Note 2. Promotion fo the post of Supediniendentsin Regtonal Ofiice cadre shaal be consszfed
fiom amongs! the  Assistanis, Head Clerks and Senior Scale Sterographers of
: Regional Office cadie and thai of Circle Office Cadre from the Assistanls, Head
IR 4 i . Clerks and Seniar Scale Szw;g@hers of Crrdﬂ Ofiice Cadre .
» | Senior Scale 3‘9“09“:9'1‘:' a." Backelor's D=gree/ 8.Com frema | 16 (o 30 years a. Forly percent by initial reciuitment; and
(BPS 15}  recognized Universty; and ' -
b. A speed of 103 words per minute . b, sixly percent by pwmouon on lhe baaus of se‘uonty cum-fitness, from amongsl the Jumor Scale
" in short hand in Englzsh and 40 . Slenogfapheis wilh at least three years service as such. . '
werds per mimvte i Engfish -
. --—____,...__.__...__4._.._..___. o, - T 3 : _
v A§$foaﬂf$frieaq Clerk Second Class Bachelo(s Degree vith | 18 {0 30 years In Regaonal Oifice C+Are. . - [ e T
(BPS-14) . EconomxcslStahstr.s asone of the R -a.::-_ Twenly five perceni by an regrurlm&'i! and R Lo e
3 A LR SR }ub;e*tor B.Com, fromarecogmzed b.- sevenly five percent by promotion, on ihe basis of lhe semon‘y cum I’ {ness from amongst
- - Umve;say e T Acceunls Ci:me e:.d Semor Cierks in Regmai Of’ ice Cadre wnh at least § years service as
N - - L Ll sur P . RPN . .
in Circle Ofl‘lce Cadre ‘ el S RRUET SRERURNP Y i
: .~ By’promotion, on the‘basns o.,semomy cummi f tness from among the Accounls Clerks and o
[ Senior Clerks vith at least 5 years serwce as such, inthe chle where !he vacancres occurs N
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Junior &a St :.oarapher
(BPS -12)

: _:ecogmzed Board and

(a) Intermediate or D.Com F:om a

A‘-. ._‘
R e iy

(b)A spaed ol 50 words per mmu;e in
“"Shorthand in Englishand 35.". .,

18to 30years o

2\'13 APRIL. 2011 N,

R

8y Imual Recrwt.mnt

S mme

- w_ =+ = | F-viords per minute in Engtish txpmg .
‘ a- . Ll -‘-~w:th oomputer kmwledge of . - E ‘
© 17~ Microsoft Words ahd Excel. E
12 | Accounts Clerkl . - By promotron o0 lhe basis of seniority cum fitness, from among the Jusdor Clerks with atieast 5 years
Senior Clerk ' semce in the respechve fegsonat or Circle cadre assuch; - -
(BPS-9)
: Note. Promotion lo lhe post of Accoums Clerk of Senior cierk in Regionat O'nce cadre shali be
] . ' considered from amongst the Junior Clerks of Regional Office Cadre znd thal ¢f Circle Office
. Cadie from 2mongst the Jun'or Clerks of Circle Office Ladfe)
Junior Clerk (a} Secmdar.' Schod! Certica i@ from | 181e 30 years (a}  Sixy Seven percent by mz:al recruiiment; and
j {BPS-7) aseccgnized Bozd; and ' s L
(b} A spead of 30 words per minufe (b)  Thity thvee paccent by promotion. from amongst the Daitaries, Record Liers, Naib Qasids,
in Eng¥sh typir. Chavikidars and other equivalent posts v:ho have Secondary Schooi Certificate and
) are under 45 years of 2ge and have at least two years sevice as such in tha respective
Regsonal and Circle Office Cadre »
Note For the purmpose of promotion, there shall be maintained a joint senionty fist of
Daltaries, Record Lifters, Naid Qasids, Chovkidars with reference to the date of
regular appoiniment 1o e post of thal of acquicng the Secondary school certificate
which ever is later, provided that it b Gaizs are the same, the person older in age or
having longar service, \"ﬂlCh“Vé! is more benelicial to him, shall rank senior.
PART-HI COMPUTER ESTABLISHMENT ce i - - ‘ : -———«- o T ]
14 | Data Processing Sup2rvisor Bachelor's Degree from a recognized | 16 o 30 years ().~ Twenty five percent b)’ mli:al recuitment.and

(BPS-14)

University with 03 years Diploma in
Compuler Science, from recognize

instifute - ---

{b). Sevenly five percent by promation, on the basis of senvnly cum fitngss, from amongsl the:
Daia Enuy Opera!ors and Key Punch Operziors with five yeafs semce as such
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t-a Geofogist MSc: Geology from a secognized ° 18 1o 32 years By initial recruitmant. . i
meean University vith 03 years experience ~ ’
- . i ihe relevant field. “ i
PART-H-MINISTERIAL ESTABLIS}MENT - \—/\ :
7 | Administrative Officerf Budget and By promotion, on the basis of senionty-cum-ftness, from amongst the Superintendents of the ,
A=counts Ofiicer (BPS:16) | Department having 21 least theee years service. e - i
& | Superintendent - "By promotion, on the basis of senionty-cum-ftness, 1rer amengst the Assistants, Hecd Cleks and ,
| (85-16) - Senior Scale Stencgraphers vith at'east ¥ . eem 0D L :
A NS
\ R T .
VQ\ i Note{:-  Forthe puipose of promotion, joint seniority fist of Assistants and Senior ?
\ 4 ] i ‘ : Scale Stenographers shall be maintained. If the cate of appointment of both i
R tha officials s the szme, then Assistant shall rank senior. !
ole 2. _ Promotion to the post of Sugerintendanls in Regional Ofiice cadre shali be considared '
[ fiom amongst the ssislants, Head Clerks 2nd Senior Stale Stenographers of | ™
Regional Oifice cadre and that of Circle Ofiice Cadre from the Assisianis, Head !
. . Lo Cla:ks and Senior Scale Slenographers of Circle Office Cadre. !
5. | Senior Scale Stenographer a. Gachelor's Degree! 8.Com from 2 18l030years |a Forly peicent by inilial recruitment; and :
(8P5-15) ' "l recognized University; and . ' . : -
b. A speed of 100 words per minui2 b. sixly percent by promation, on the basis of senicrity-curm-fileess, from amongst the Junior Scale
" 7 short hand in English and 40 Stenographers vith at least three years service as such.
words per minute in English ' )
: - fyping. - : — i - ]
o 10 | AssistanisfHead Cleck - - Second Class Bachelor's Degreg v | 1810 yeas. .| In Regional Office Cadre o :
w0 ©L(BPS-14) TR o242 ] Econofnics! Statistics as one of the: a. Twenly fve percent by inidal recruitment; and : T o _
- e e 2 subject o B.Com, from a recognized b. seventy five percent by promation, on the basis of the seniority cum iitness, from amonast
_ University. S : . Accoun's Clerks 2ad Senior Clerks in Regional Office Cadre ‘viith at least 5 years service &s
L - such. N Doyt s T . .
o - In Circle Office Cadre S EeR T e : L
" By promotion, 6n the basis of seniority cum filness,. from among the Accounls Clerks and
: 1 . Senior Clerks with 2t least § years servie as such, in the Circle whére the vacancies ocCurs. ;
| A% . : NI - :
B ¥' ’ i %
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711 1 Junior Scale Slenographor - (a): Intermediate o D.Corn Froma 18!0 30 yeais ] By In h’31 Rec mffmeﬂl TR .
{BPS.- 12) - rccogm?ed Board; ar.d ‘ o
o (Q}A speed ol 50 v'ords por mmdtem L l ' ~f . - SR :-‘ -
I .. 1 — Short hzndin Englishand 35 RIS _ s .
B, * - “m = ayords par minute in English l)‘pmg e S '
A - ~ 127 vith compuier kaowledge of - -
T 'Mzcroso.‘i Words and Excel. 1 ‘
HE . N . ' i B I .
12 T Accounts Clord ) T . I By promotion, on the bass of seniciity cum finess, from among the Jusior Clerks with alieast 5 years
- % Senior Clerk ' ~ _service-in the respe -we;egaonalo'Clrc!e cadie as such; ' - ;
- 1{BES-9) i
_ ~ Note.  Promotica 12 the post of Accounts Clezk or Sarior clerk in Regionai Ofice cedrr shalibe 1
considered from *amongst the Junior Cierks of Regiona! Office Cadre 2nd that of Circle Ofiice |
C= re from amongs! i‘;n Junios Clerts of Circle Office Cadie). e
13 Junior Clerk T Seconda:);-SCJIOO' Certificate from | 16 1o 30 y2ars Rt S.xt) Seven pe an!_by initrel recruif.ment. ang - T —_—,
' {BPS.7) - ‘ 2 regognized Board; and : . . ;
o (b} A spzed of 20 words per minute . {b) Tnt.dt‘vee picent by promotion, irom remongst the Deliaries, Record Liers, Nah Casids,
' in Enalish typidg. ! Chovrkidars and ather equivaien: posts »ho hzvz Secondary Schioo! Ceriificate ‘21
T : are under 45 years of age and have ! kast stiwo years senvice as such in the respaciive
i Regionzl and Circle Ofiice Cadre . l'
- : !
Note For the purpose of promotion, there shall be maintained 2 joint senionty list of I
. Daftaries, Record Lifers, Naib Qesids, Chowkidars with reference fo the ¢ate of |
| regular appointment to the post or that of acquiring the Secondary schoal cerlificat
i P which ever is laler, provided that if two dales are the same, the person o'der in age o: ' :
i having loager service, 'm:chox:‘zs more beneficiat to him, shall rank son,o. 1
i PART-HI COMPUTER ES;ABLISHMENT- : M .=
14 1 Data Processing Supervisor Bache'ors Degree froma recogmzed i8lo30yeas | (2). wenly fNe pefcent by iniigl recruitment and
(BPS-14) University with 03 years Diploma in (b).
y

Sevenly five percent by promotion, oa the basis of somonty cum ﬁtness from a'rongst IP -

, bita Entry Ope alors and Key Punch Operators with five years seivice as suoh

-~

.
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S : ' The Secretary to Govt of Khyber Pakhtunkhiva, VA \ :
7/ . . { »ou i' D NAr. R ; ,’}j?‘ ?1
) _ \ Irtigation Department, Peshawar. - 5’( L T
: . ' : 4 t{&u‘:&’*‘ = ™
Thr ool -~ Proper Channre N i_‘f D
| | . ST A
. { ,s'"d_-___,»“‘" \_‘...—;.‘) "z/
: ,,n/
f SURJRCT- 'RFOUES;_! OR RETAINING THE SHARL QUOTA RESERVED FOR ~ +/ ; /
: DIRECT GRADUATEANSTIJCL GRADUATF SUR. ENGINEERS \f' {' L
k L. 10% 1071 kb, PROPOSED 1. 3 AMENDMENT IN THE N
; RVCRUTL, - oavd " RULES. ST
o . Diear 5ir,
It is with due remuneration submitted that after due
p nsideration by the Administrative Depal tment, certain amendments in
ﬂ the recruitment rules .of - Assistant Engineers BS-17 of Irrigation
o Department were made i 1989 after fulfillment all codal formalities and
on the recommendations of Standing Service Rules Committee the
following method of recrmitment for the post of Assistant Engineer was
approved: ; ' - . '

N

a. Sixty five percent (65%) of the total posts by initial recruitment;

Ten percent (10%) of the total posts by promotion, on the basis of seniority
cum fitness, from amongst thc sub Engineer possessing diploma at the time of
thelr induction into service but required degree in engineering during serv 1ce,

S

c. ven percent (10%) of the total posts by promotion, on the basis of seniority cum
fithess, from amom,st the Sub fingincer who joined service as Degree Holders
i Enpeineering ; and : ’

. d. Fifteen percent (13%) of the total posts by selection on roerit, with due regara
to sendority, from amongst the officiating Assistant Engineers/ Senior Scaie
_ sub kngineer, who hold a diploma in Engineering and have -passed
o ~ Departmental an'mnatxon

R
L

o s =4
7 Tl

- We the direct /in-Sevvice Graduate Sub-Tingineers having maoye

£~

than 20 years service are waiting for promotion since decades;. Now it i{as
lea

been learnt that the department is amending the recruitment rules for e
; : post of Assistant Engineer by reducing the reserved quota in respect of
"

o

: Direct/ In-Service Graduate Sub-Engineers  as per the foIlowmg share
! quota:-

a. Sixty five percent (65%) of the total posts by initial recruitment

b. Ten percent (10%) of th total posts by promotion, on the basis of send v o
{itness, frem amongst the Sub i I..:IQM'lGGI possessing dmlnma at h e ‘1me of t1:
induction inio service and acquired degree in Civil/Mechanical Er ™~
during service; -

. Five percent (5%) of the total posts by promotion, on the basis of s

- fitness, froma moncst the Sub ngincer who joined service as Degy
Civil/ Mechanical Eng",_u. ering and .
% - d. Twenty pecceat (20%) of the tata) posts by selection on merit, with i,
seqiorily, from  amoryst ibe Suhb Taginesr, who bhold a &

Civil/Nechanical Frein: - o and have R R AR,
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it would not be out of place to mention here that after amendment in
P09 i recraitment rules and reserving, 0%, quota for Direct Graduaate Sub-Lngineers
. i ‘' iy ~ . . . . T ™= e, e =) e
and )% quota'for In-Service Graduate Sub-Engincers, 112'No Sub-Lngineers have beery

e e s E— T———— a2 - e r— - T
fpremoted "as"Sub-Division Officers, on regular basis in the share " quoli—ol _Direct?

3 e i o P L S Sed A R
CraduateSub-Enginders. and 7 NGs. . In-Scrvice - Graduate Sub-l;ngmeer_i_mvc_be_(gé
D e e TP T D Lo El— Mt e i, | Tt VT o S = -
‘promoted as_Sub-Divisional Officers on”regular basisin share_quota _of_In-Service
e T s aa T Ty e S e

Graduale Sub~Eng1neersT]whereas 6 No. virect Graduate Sub-Engineers have_been
posted as Sub-Divisional Officers in their own pay and scale in their share quota and 1

e ——— - — - . ) e
No. TixService Graduate has been posted in his own pay and scale in share quota of In
- T - e e e

Service Graduate Sub-Eng*;neers.

-

From perusal of the abovc il is crystal clear that if proposed amendment
is approved for the service rules, the Direct Graduate Sub-Engineers will be deprived
from their due right of promotic: which will be great injustice with Direct Graduate
Sub-Enginzers, therefore, are requesting the Administrative Department to re-consider
the proposed amendments in the recraitment rules of Assistant ngineers.

ILis further added that in case of not consideration of genuine request of
Direct Graduate Sub-Engineers, there would be no option left for us except to knock the
Jdoor of court of law and in that case all the litigation expenses will lie upon the
Adininistrative Department.

-

Yours Faithfully,
ln-Service Graduate Sub- Direct Graduate SublEngineers_ working as
iingineer working as SDO in OPS, SDOs in OPS. .
. £ . = Q\[ Road 313\,@&
J: 5,{,c:Z Mok 7 1.9 x,w/&&k 8 oy
o / , pay Ligubloo =y

W
DN
\\1\;
S
3 )

1o 4 (
N
st/ﬁ]y e@ -
V\'\ ~ P_‘ 7 2.
6?‘7 LQ/\'\Q(/ 6 .
’6"\8
7 Copy in advance is forwarded to:
1. Chief Minister, Khyber Pakhtunkhwa, Peshawar.
2 The Registrar Khyber Pakhtunkhwa Service Tribunal, Peshawar,
3. The Registrar Peshawar High Court Peshawar. .
4. The Chairman, Khyoer Pakhtunkhwa Public Service Commission,
Peshawar.
L S T
e N . 4
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; The secretary irrigation
Khyber pukhtun khwa lrrwuncn department
peshawar

subject;- . APPEAL FOR ENHANCF,VEE\T OF SH RE QUOTA FOR PROMO"ION OF ' * .
: DIRECT GRADUATE SLB ENu!NEER IN iRRIGATiON DFPARTM:Y\'T :

L . - ,
! ‘. ' -

Sir, . lt is submlsslvely stated *hcn the post of sub engmeers BS 11ia :rngatxon

department was regulated under s, No5s Qf Jchedu!e to the NWFP irrigation and PHE -

department(Recruitment and Appoint: mom) rules 1979 (Annex;i) under which the
following share quota of different.cato gcu:cs of sub engineers was provided;-

i | 70% by initial rec.ultmeﬂt !
{ii) 10% for promouon ofgra.l.zate sub engineers
(iiS:)' 20% for pramotlom of senior scale BS-16 sub engmeers

(1) c' he above monuoned rules separate seniority lists of cwu/Mecnanu.aI sub

engineers| {Gra duate/dlploma holders) wds maintained and as such the prornotion uf

q)t"\

'vzi/"noma:mei were coasidered as the case may be.At the passage of tima the mechan-cal

graduzte sub engmeers ES- 11Request°d to combined the seniority list of clv:llmechamcal
Sraduate} sub engineers wh ch were acc emed to the detriment of civil graduate sub '
nginears vide No 23150’!8/A/3 -E(iii) dated pesh;29/8/1991. (Annex;1l): Agams; which
ppeai were Pre ‘erred.The same were nzither replied nor consxdemc. and fromotion case of.
cnior graduate sub engmeer r’\flecham(a 1 was considered and notified vide No SO(E}
.&Pmc,w«-:/;S/IZo-;sO Dated$1/01/1994 (Annex; ). itis pertinent to raention’ ‘that total IND
sanction post of assistan; engineer{Mechanical} are in the irr igation depart nent out of which

they have promoted SNO merhamco. graduite sub engineer up tiil’ _ngw. while there share
quota is be :coming 1NO as per above ru!et. '

{2) ' mb:equentl/ on'the roquec of in service graduate sub e ergineers LO%

snare quota were Bifurcated vide n(,,ifu tiun Nc SO{E)PHE/6-12/94 ated: ﬂ0/5/1994
{Annex; ) as under ‘ '

s
1}

-

{i} 5% for in-service graduate sub engineer
{iy ~ 5%for pre-service graduate sub engineer

(3) . The above bifurcation subsequently agqm reconsidered vsde notrfrcatnon No
SO{E}RRIf23-5/. Dated27/02/1999 (Annnx, d) as under and promcﬂow case of in-service
graduate sub engineers who were tog j junior than pre-service graduate sub engineers

were ¢¢ rmdefed wde notsf.cat:on Nc 10(E) lRR!/4~.>/91 Dated Peshawar 13 /08/.¢999
{Anaexvi)

{i} 10% for in-service gradunte sub engineer
(ii 10% for pre-servici graduate sub engineer

S




~ . . :f ;‘

: Mow anotner notzf:canon rio 30! E) IRR /23 5/73 dated17/02/2011( Armex vu}
. & 10% shuve quota for pre-service gradimte <ua engineers has been rediiced to 5% L

>akd expected notification but it all in vam,

{5} We tne pre-service graduate sua engineers acqun red degree {rom dlf“fa.rent
- versmec in civil technoloﬂ\/ and joined the Jzepartment after proper Lcmpetmve
cwmn tion through public service commxssuu. and rendered ahout i5to 21 year serwce
S A o the ("Ttit’v, Satisfaction of our high ups but we are depmrea from our legal nght of £

> f.ﬂmotmn as narr’ncd bélow ‘ ‘ S : -

a; by "namtammg Jomt séni ont\’ list ofc w:l/mechan:cal graduate sub =ngmeer>

b;BY bnunatson of 10% share quota fr.v. in- servnce/ pre-serv:ce graduate sub
=ngmeers ' ‘ T

© . ¢)BY reducing the share Guota of prombzion ?rdm 10% to 5%
{€)  BYdoingsothe beneflt of promct:on was snat*hed from the ur. r'ers:gva and
graduate sub engineers {pre-sa: \:zf:e) andone no in-service m’adaate sub’ engmeor is

werking in the department but the SSRC while conssderlng the service rules have reduced
the share quota of 10% of pre-service graduate sub engineers to5% (11 person ) and left

i .'.0% share auste for in-service gr aduate sub engineer remained the same {1 persion} and
V enhanced the share quota of diploma ho'ders from 15% to 20%which is fower in

: : cualification. The action of the departmeont is therefore scems to be favoritism o the;
me'c'!mni*a’/ in-service graduate sub engineers and nepotism to the.pre-service graduate
suh engineess and 25 will as favoritism o the diploma holders sub engineers which is

~ z2iainst the spirit of law and justice.

DA M D e favan

in view of the foregoihg r¥ason and position as explained above, itis
fumble nrayed that the issue may kind! i/'be re-considered and enhance share quota of

 promstion front existing to 30% so as tc compensute the applicants aga 1inst the past i in
justices commitied against the cm. it is also v or*ny to mention that presantly seven out of

M T

L

grss

nay scale at different posutlon in the department.

L Iy Yours obediently
Asig <has, : |
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N 'w‘uch added inzult to injury.Although your gcmci se!{ has been approachad agamst the .

granted *o mechanical and in -service graduate sub engineers, At the rroment i1 (elevew),

efeven {per-service)graduate sub engirzers are working as -assistant engineer in their own -

¥ el
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OFFICE OF THE CHIRRF SNCINEER (O&M) WING 78
IRRIGATION DEPARTMENT KHYBER PAKHTUNKHWA PESHAWAR -

: )
i‘!umc Na, 091 ‘}.’.. 2000 ax No, (W1-9212652 . |

Ne. gz JABG-E . Dated Peshawar the__77 /0472 011

P &)

W,

I The Seeretary to Govi: of ' M o .
. . Khyber Pakhtunkhwa Sl X
Irrigation Deptt: P\.Snawar. /9 A //\/ é p, ) . C o

Subject: - ‘APPRAL FOR ENHANCEMENT OF SiTARE _QUOTA _FOR_PROMOTION OF' N -
DIRECT GRADUATE SUR I-,NCINI"“ RN IRRICATION n)El’i\R'l'MEN'l‘z’

.

'.‘.f.lem.e‘ - Your office letter No.SQ(! )/IRR/ -5/73-Scivice Rulu» Dated 19 0)/”011

..,

Ity clarificd that the post of Sub Divisional \)'mcr, BS-17 was regulated under S.No.4 of
achulu!c. 1o (Iu: HAVEP Irnnauon & PHE Deptt: (Reeruiiment & = appointment) Rules 1979 (Anncxuw-‘)
whereby70% quota fer initial recruitment, 10% quota for” geaduzie " Sub Engincer and 20% quota for

promeiion of Dinloma holders was provided. But the rules ibid were amended time 2nd again and the share

I quoia of gradnnlf: wig incrcnscd/dccrcascd and bifurcated as wel! and s such the jurior in service graduate?
5 o 1..."11‘ sers and - hechanical Sub l‘n'-mc»rﬁ were v);'omoicd./‘ln the rules notificd  vide no:i.l*ili'\r
BN SCUYIRR23-5/73 daied 17/220011 (Anncxare-! T - baee again the share quota of pre- scrvnc"7
At anies Suo Brgineess has been reduced to 5% 2 .
' I s futher clarified that Civil/Mechanical Enzineers are two s eparai e/dlszrc:1t cadrg§ who -
Faving sepasntd courses at university jevels, The Mecharical Eugincers have no knowledge of civil works.
MBI WenArE. © requisition for mductaov of Civil/Mechanical Engincers is being made to the }\hybc"
S Pakbtoskivs Poblic Sarvice © Commaission. In ligh: of which the #techanical Engincers codrnot apply to civil
steand civif v mecianisal job. Besides the Mechanizal Engineers are cxemoted irom professional pagers of
Depuriment Preizssional Examination being condinsied undger Para 29 of the PWD Code. | - A
- 2 Ia this connection the Rcsol ition passed in 2™ Annual Gcnc: g Bod} mecting of Pakistas
N ngi :.\,,r-rw Coursii contained m f\i(*l.lom! Registvar No.PEC /"“PD!AGM/.‘:O!O, dated 15-1 1-2010
; ’ " received vide SCC:cxm' livigation letier NO. SO(Dev.}IRR./2-30/2010, dated 13-12-301C is referred. I light
3 of which joini posting of CiviiMechanical Engimuers is against the policy and in violation of Govt: of
!_ Yavber Pakhunkhwa PHE Dcmr'n"*nl circular i wor Na.SO(Lsiab)PHED/1-9/09, dlatcd 12-05-2010.
) f_‘"é)py aneleged). . )
: -, i this regard joint appeal prelfered by the Civil Engineer (Copy enclosed) is also referred,
' " in view of {he above, it is recommnded to weept the appeal so that proper safe is
preseiiad o the Standing Service Rules Committee please, . .
i

Drali Working Fapers are enclosed for perusallapproval please.

- .
/ : n\
/ \ . D\ A . {,
74 Gz /5 ..
v / // r] ‘ , —~—— “.‘/-‘-:._‘

. a ; -
-{/{’ Ciites \:":1*'1-::-:1 G/, i

fincl: As abave




QPRI - /*)NNQ/ H | Q /
Y :',,‘ o ¥ COVERNMENT ’J[‘ KUYBLR i’AKHTUNKHWA R +<
e S IRRIGATION b I’ARTMI (/}? e
; OH'LJ .
. ) 4 : Dated Peshawar 13" Doc, 2011. ,
' NOTIFICATION 237(»-5 7 - ﬁ-—:f '
WO, SQIE)/IRR:/4-5/2011 Vool !'/Ccmsoqucnl upon the recommendoﬂons of Iho .
' Departmenlal Promaoiion Commli!ee Ihc Compeient Authority |s plecsed 0+
oopomt the followir: g Sub Ehgmeers to thé pcsts of. Assistant Engmeers / Sub’ -
Divisional Officers {BS-17) of Imgai.on Department on ochng chcrge bqs'< wdh
ti
immediate effect: - -y b
i Mr. Muhommcd oddin :
i Mr. Muhomimad Pcr:w:sh : :
i, Mr. Farid Gul F
v Mr. Abdur Rahim § ‘
v Mr. Shabaz Khan & .
oA Vi Mr. Muhammad Akhtar Jon
I i, Mr. Inayaiufiah Jan ' '
b viii, Mr. Fatihullah a :
% Mr. Riaz Muhamiijad t
% Mr. Wagear Shah E‘ 4
(i, Mr. Musharaf Shah : ;
¥ 1. Fazli Subhan s - !
Xiit, M. Roohul Amin § *. ' '
"~ y /v M Shoukat Badshahu" S |
o ) XV. Mr. Soeeounluhw . : T i i
L R Xvi, Mr. Bakhtiar £
-,——-——'\’/ -Xvi. Mr. Farid Ullah - § i P
' ] Xviii. Mr. Asif Khany—; : .
—_ ¢ i ; . P
2z Upon Ihe.r cpp( nimem on ocimg chcrge bosus ! as Assnsiom‘ ;
Engineers / Sub Dwmonoi O f:cers {BS- 17} the competent ouihoniy |s further .
pleased fo urder the thnSft'u /. posnngs -:)f the followmg off'cers of* lrr.gatlon
-Dmﬂaf*m@n wiith immediate e- fecf in the oubhc mieresi - i . 2 ;;
- . i : : . )
{ sr. Name of Officer Fromi - ! To Remarks ! . :
" No. | e s ot ! . N PO B A oy
LT N Munammed Sub Enainger, | Sub pivisionot,. Relieving Mr. Abdur
by, | 3adia Irigation Syb | Officer, | Rahim, SDO. :mgat:on
\} Division - Hydrology Sub Division, . . : '}
Kohistain Abboliabad | Athotiabad i‘tom A
: Co , cr.dutlonal chmgg.af the |
' Y P S i’ 1 post. .
; 2 [Mriicnammed | Sub Enginesr, | Sub Divisional ‘

[

Panvsk

M. Fasid G

f’lv'n"-"lf !
i (R% 'oiuon .:uo
v 'T-'ne'ocro

Officer, Imgation
Sub Piv: Chitral”

‘
.<' ot H
el .
R RN B
'

Vtca ot S( No. i<" ‘.:

Ly —mame e eersa

, t.nlsiom
R mlnepr QPSS
:ve Resenve

5
_’ RO 1Q\V-J!
I

( NLEAINT im.

Assistant

Engipeer, Leave
rReserve Postin

Peshawear Canal
Divng '

K r?'svzaww 1.

‘Tne-officer.will continue
to perform the duhcs cf
ARV DRD-r sp b

SR ENE ey

-t
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&
'l
3

(a8

IC | hr. Wagar Shah

Mr. Abdur Rahim

1 Mr. Shabaz Khan

%ub L wus]oncl
Cificar [OPS),

_ §J§55\;EM%6 off:cer will contlnue /

Officer, Ir: Sub

to perform his duties |, ~

Flood Sub Divin:
Mo, 2, %Flcod
Divn: Peshawar

| Mr. Muhammad
Akhtar jan

M inayafuih |
Jan

Mr. Fatiholioh

M. Riaz
Muhammad

| Officer (CPL),

1;7: SubDivi: Divn: against his existing .
Abbgcttabad | Abbottabad posting. A
Sub Divisional | Sub Divisional The officer will continue |
Officer [OPS), Officer, Flood to perform his duties

l Sub Divn: No. 2,

Fiood Divn:
Pethawar

against his existing
posting.

SUb l)l\’l) onai
Offlcev {OP

Sub Divisional
Officer, Mech:
Iri; Suis Divne
D1 Khan

The officer will continue”
to perform his duiies
against his existing
pusting, "~

Sub Erg waineer,
vUbe \{V l' fri:
Bivn: I'ieshdwor

Sub Omsmnol

Hydroiogy Iri:
Sub Djvn;

i3 .md )

Sub Lmqm«,ﬂr

V\c:rSCxa Canal
ti: Oivin;
Peshaiwar K

Sub Divisionat
Officer, Mech: Iir:
Sub Divi:
Marden

Relieving SDC Waorkshop
Sub Divn: Peshawar from
lcoking after duties of
the post.

Sub Civisional
Ofticer,
Hydrology liri:
Sub Divee Bannu

Assisitint
Direo[ior, Olffice
of the P. D.
R=habilitation of
irr: System, Pesh.,

The officer will continue
o perform his duties
against his existing
posting,

Agoumt fhe vacani pos.

1A 4«\uonorof
Shah

|| Mkd: .;.[ D:v

Sub Engineer, | Assistant_ Relieving Miss. Tabinda
Flood'& Director, Office | Nosheen, AD {Rehcb:)
Drainage Divn: | of the P. D, from looking after
Peshawar Rehabilitation of | charge of the post.
e E I: System, Pesh. | -

.)uO Eng l“ér

M%d

- Assisiant Director

{Design). Office

. of the Chief

: Engineer {South},
: | lrigation
Departiment,

Vice at Sr. | No. 7

12 | Mr. Fazl Subhan | Sub Divisional- | Sub Divisional The officer wili continue
Officer {OPS), | Officer, Tube to perform his duties
Tube Well irr: Well i: Sub Civn: | ‘against his existing
e 3ub Divni Pabbi | Pabbi posting.
13| Mr. Roghul Amin | sub Divisionial | Sub Divisional The officer will continue
Ctiicer{OPs), Officer, Irri--Sub to perform his duties
iTi: Sup Diva: DivrizGohati, against his existing
b~ Gohati. Swabi | Swap posting.
i‘:i’} Mr Shoukat | Assistar:t Assistant The officer wiil continue
Badshah Director (OPS), | Director, 8Bazai Iir: to perform his duties
Bazaiir: Project | Project Mardan against his existing
e Mordcm ______ N _bosting. .
15 | Mr. Saeedulioh SUb Et qu:neer Sub> Divisignal Relieving SDO, lrri: Sub
: frri: Sub Divn; Cfliicer, iri: Sub Divn: Swat from
Civil Cono! DivniShaongla additional charge of the
e Bannb , L post.
V6 J | Mr. Bakhtiar Sub Div'sional Sub Divisiongi The officer will continue
Officer {OPS), Officer, Swat Irri: | to nerform his dutias
Swat lni; Sub Sub Divn: Swat against his existing
' wals pasting.
b7 1 Mr. Farid Ullah Sub D‘m sional Sl Du\'u.oncl

Officer (OPS), Ofiicer, loni Khel
Jani Khe! I frri: SUL Divn:
Sub Divr:: Bannu

Bcnnu

T e

The officer will . confinue
to perform his duties
against his existing
posting.

/

/,

/
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: W
VR
-
'
iy
' -

/-Q:)):) RAr Al Xhas 2 Dwisi wnal Suty Divisiond | e olticar will conii ug
’ ficbr (OPS), | Offider, Shahoz 7| lo perform his cuties/
Snahbz Ghar Ghayi irri: Sub against his ex;shngp
itiz Sub Divin: Civint Swabi posting.
.= |swoni I : — wt
197 1 Mr Faiz ur Sub Divisienal Assistant Director | Against the-vocont ost.
Rehmian Officer, Ii: Suls . | {Design). Office :
Divn:-Chitral of the Chief
R | Engineer {South}_{
20 | Mr. Muhammad | AsstizDirector Assistant The officer will coniinue
idrees (Rehabilifoiicrn!, Engineer (leave 1o-perform his duties as
B0 lreserve) Office of | Assistant Directcr-V,
i : the Chief FORD
' _ o« |Engineer {Soutin}. _
21| Mr. Wosim Malik | Sub Divisionai . | Assistant The officar wili continue
~ | Officer, Engineer [lecve | to perform his duties s
- Hydrology reserve) Dy: Project Direclor-l,
Abbottabad chiached with FORD.
' Cvy: Director {Plg}
S O/Q Chief
i o Engineer (Nozth],” .
22} Mr. Hazral Assistant - Ssubi  Divisional | Against the vacant post.
rlassan Direcior . Officer, - ' '
' (Design), Office | Hydrology = lrri:
of 1he ~Chiei | Sub'Divn: Pesh
| Engineer o
(SOU!h), ;
irrigation :
S Department, L
o a _
SE(‘R"TARY TO!GOVT: OF KHYBER PAKHTUNKHWA
* IRRIGATION DEPARTMENT -
Encist: No. & ¢aie s above !

N

Copy of the above i; forwordu‘ to:

N

La

-y

o

‘

The Accouniani ‘C‘-"encar 1, X -Jhr‘f Pckhtunkhwo, Pashawar,

the

The C

‘nu

. Pachawdar.
/Tl

& Project Di eclor Bn 01 .r-tgrmon °’0]ect pMaraan.
the Project Direcior, Rehabiliiation: ofirrigation System, P'—‘-s:ﬂcwcr.'
Alt Superiniending Engineers of .mgchon Department.

4. Py

Chiel Engineer! (S\J\J“’U irigation Depariment, Peshavra,
Chief Enginean{MNorth), imipation Cepartment, Peshavsar.
The Cireclo

r Ganeral, Small Coms Organizetion, Peshawor.

Direcior '\,en»ml rlood ‘*m*.ooec Rest'vchon Khybfw Pk “u.m(i':\"\’G,

Al the Districts Accounts Gificer, in Khyber Paihiunkhwa.
The Manager, Govt. Stationery & Piinting Department, Peshawar.

PS to Minisier for Irrigation Khvber Paknfunkinwa, Peshuwar.

PS tc Chief Secretary, Khyber Pokhtunkhwa.
PS to Secretary, Establishment & Administration Department.
lo Searetary, !sri@a‘;io_n Ceparlment, Peshaw.ar, '
Citicer concerned, ' :

P '—"S’“‘i“(]! File

o
Frvg g,
fMlSAi
zciion C)fﬁcd.

{HAR N}
Establishment)

o
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PFSHAWAR MONDAY ZSTH JUNE 2()12
GOVERNMENT OF KHYBER PAKHTUNKHWA
IRRIGATION DEPARTMENT '
B | NOTIFICATION ",, -
| o Dated 25th June 201’3
.No SOEIIRRIIZS-5/201O 11 -~ In pursuance of the prowsuons contamed in sub rule

" (2) of rule-3 of the Khyber . Pakhtunkhwa Civil Servants (Appointment, Promotion and
- Transfer) Rules, 1989, the lrngataon Department in consuitation with the Establ;shment

Department. and’ the Finance Department, hereby directs that in this’ Departments o

. Notification No. SO(E)lrr /23 5/73 dated 1 7 02, 2011 the followmg amendments shall be

v

B

"~ made namely—‘ RN

i the Appendlx - ,

Agamst Serlal No. 4 m column No 5, for the e,ustmg entrles Jin clause (b) {c)

‘ = AM'EI.NDMENTS; ',

v.“".and (d) the followmg shall be respectlvely substltuten’« namely

(o) -
- ‘amongst ‘the ‘Sub Engineers, having degree in Civil Englneermg or °

twelve percent by promotlon ‘on the basm of senlonty-cum fi tness from.

Mechanical Engmeenng from:a recognized umversuty and ‘have passed
departmental grade B&A examination with nve year service af such ‘

H

Note- For the purpose of Clause (b), a. Jount semonty list of the Sub Englneers

‘having Degree in Civil Engmeenng or Mechanical Engineering shall be o
" maintained and their. seniority is'to be recxoned from the date of thelr 1=t

appoantment as Sub Engmeer

.';. s passed depanmental L:rade B and A exar: ination, with ﬁve years service -
T as such and : : ~ :

" Note--

>

For the purpose of clause (c) a semorm, ligt of Sub Engmeers havmg\
Degree in B. Tech (Hons) shall be maintai :ec and-their sen!onty is to be
reckoned from the date of thezr ‘l§l appomtrr ent as Sub Engmeer '.'.

) fn‘teen percent by promotlon on the basz° of senlonty-cum-f tness from. .

amongstthe Sub. Engineers, who hold a. Diploma of Assaciate Engineer in
Civil, Mechanical,- Eiectrical or Auto’ Technology and ' have passed
departmental Grade B and A examlnatlorx withEs. flve years Serwce as

" such.

Note-

For the purpose of clause (d), a semonty list of Sub Engmeers hawng »
Diploma of Associate £ngineering in Civil Mechanical, Electrical of “Auto

.- _?(f \

. eight' percent by promotlon on the basas cf senlonty cum-ﬁtness from .
‘amongst the SubEngineers, having Degrea in 3. Tech (Hons) and have .

Technology shall be.mzintained and their sepicrity-is to be reckoned from : .

the date ofthexrls‘appmntmentas Sub Enginear. = - . :
B L R M"‘r @;&

S 1212

-
s it s W
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. e T T .
' 1213 ._KHYBER PAKHTUNKH‘.'!‘J.& GUVERNMENT GAiE‘fTE, EXTRAORDINARY, 25™ ;UNE, 2012.

Note- The quota of claus (b)..(C) a'ﬁd (d), e;bove respectively shall. be filled in by
initial recruitment, i no suitable Sub Engineer is available for promotion;’

i against serial No. 5, in column.No. 5, for the existing entries in clause (b), the
following shall be substituted. namely: g ' '

“(by. -fifteen ‘Percent by promotion, on the-bagis of "’é’eﬁfofity-curh-ﬂtness, from
amongst the. Canz. inspectors, Work Takers, Gauge Readers, Surveyors,
having Diploma of Associate Engineering in Civil; -I\_ﬂeqhanicai, Electrical or

R o U L Technplogy from a récognized.Board of Technical Education, having
' . ., passed the _giepartmep_tal.Gr_ade—B and Grade:-A examination, with at-least
= t.sevén years:service as such;and - s .o :

(c) five percent by;promotio_n.,‘qn the basis of seniority-'cu'm-ﬁtness, from
amongst the_Cana! Inspectors, Work Takers, Work Munshi, Surveyors,

-and work superintendent, having passed the departmental Grade-B
, -ex.aminatio‘p with at-least ten years service as-such.. . g
i ;Agéin'ét s‘eriéLN"o. 7, in column No. 5, for theowordsxf':tﬁfée yéaré” the words “one
. "year” shall be substituted:. CLL T >
\ o N L ) ' J _,'f‘_ o N . .
: iv. afainst serial No. 9. in column No. 3, for the existing entry the fo‘llo,wing 'shall be

substituted, namely:

a.. Bachelor Degree or equi‘valént.&.i.ﬁéiiﬁcation from a recognized University; and
b. A speed of 80 words pei minute in short hand in English and 40 words per

minutel'iannlglish typing;and . . L

SN against'ser‘iaFNq. 13, in column No. 5, in clause (b),'thé words and figures “and
» are under 45 years of age” shali be deleted. e

~

4

SECRETARY TO GOVT. OF KHYBER PAKHTUNKHWA
IRRIGATION DEPARTMENT.

1
e
) prirted and puhlished by the Manager,
, - Staly. & Ptg. Deptt., Kbyuer Pakhtunkhwa, Pesh. RET)
N ! . cpe oot oot ‘(“:~
' I

N
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-

Chief Secretary
Khyber Pakhton Khwe b
Peshawar

: | _ . Jursse |
APPLAL AGAINST SERVICE RULES NOTIFIED ON 25/06/2012 & PROMOTION OF
GRADUATE SUB TNGINEERS IN IRRICATION BEPARTMENT

s w3 Al

-

if is humbly stated that according to Recruitment & Appointment Rules 1979 NWEP
ixtigation & PHE 10 % Sher2 Quota were provided to graduate Sub Etigineers. But afier
ward the Service Rules are constantly changed to favour some individuals Resultantly
pre service graduate Sub Engincer deprived from promotion detail of which as under.

In 1991 the Mechanical grajuate Sub Engineers Requested to combine the seniority list

of eivil / Mechanical graduzte Sub Engineers which were accepted and the promotion

case of Senior gracduate Sub Engineer (Mechanical) were considered total sanction post of
' BPS-17 (Mechanical) were 06 no while 05 no Sub Engineer promote so far.

In 1994 on the Request of in Service graduate Sub Engineer 10 % share Quata’ were
hifurcated. o ‘ B

In 1999 the above bifurcation ‘were Reconsidered & increased the shars Quota 10 % for’
each category due to which 7 no in service graduate Sub Engineer promcied. '

in 17/06/2011 the Service Rules «rs changed and share Quota of pre service graduate Sab
Lngineers reduced from 10% @ 5 %(for 11 persen),while in servicg graduate Sub

er remained the same ie 10 % {for one person) and increased the Quota of diplaia
person; :

Oa 25/G6/2012 another amendment /change in the service Rules were notified brisf of
which us under. :

12 % sharc Quota for in service/ pre service graduate Sub Engineers who have passed
{nmd B & A examination with joial seniority list shail be maintained.

Sharve Quota of dipk«ra holders reduced from 20% to 15 %.
& %o share Quota are provided to B-tech (Hons) for the first time on their request on the

basis of ambiguous / time bart decision copies of high court / suprems court end which is
the prime theme of this amend:nents.

[nitial recruitment is 65 9% oune no was shertfali in this Quota while the deptt;
by

ceruited 13 no Assistant Enginesrs (12 ao extm Som its due share)
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Tu wiew of above fact it is requested to with draw the condition of Gradz

' D & A examination because we are professional Engineer and the service Rules -
Changes / amendment cited thove no one have this condition before, it is a new -
Rarsier put across in our prowiotion. Total Post of Assistant Engineers is 76 ir

firigation Department and 9 no post becowing to graduate sub-engineer according

12% share Quota. it is requested to promote 9 no graduate sub cagineer ito

the post of Assistant Engineers BPS-17 immediately please.

Yous's aithfully

as g it saei

o N




I.  MrAsifKhan, .
| Sub Divisional Officer (Irrigation) ﬂ/\//\/&c l

Shahbaz Garhi, Mardan.

2. Mr.Shaukat Bacha,
Assistant Director,
Baizi Irrigation Project, Mardan.

3. Mr.Bakhtiar,
- Sub Divisional Officer (Irrigation)

Sub Division Swat at Gul Kada........... Petitioners
Versus _
. : SE eIl
- ) - u} - § Ve ,92,{{.:3
1. The Govt. of Khyber Pakhtunkhwa 4 M 7 ;;59/’ oy ;,,{{/ : e
through Chief Secretary, Yy )/J/lzw;z} e ’
Civil Secretariat, Peshawar. netle /i /,x;m’l o, 4y (/x-ﬁ/:

LA 4?//!” ﬁg@’/’jﬁﬂu 0‘[‘/;‘4’7/

: A . : A
2. The Secretary, O %){lg ,zm o L) M//? L Saal

Govt. of Khyber Pakhtunkhwa, (cF. 5)
Irrigation Department,

/\/ 24 ﬁ({)’ﬁ//fy ,\r/f ,f); 1% ,@af; //?/M' v

; ' (7
Civil Secretariat, Peshawar. (()p D fllzd Divisien ﬂ‘z}‘w{ a2 shan

v

3. The Chief Engineer (North) ((/ /7;)’)

Irrigation Department, -

Warsak Road, Kababiyan, Peshawar oad
- 4. The Chief Engineer (South)
' Irrigation Department,
Warsak Road, Kabablyan
Peshawar ................ cooreneeee. oo Respondents

WRIT PETITION UNDER ARTICLE, 199 OF THE
CONSTITUTION OF THE ISLAMIC REPUBLIC
OF PAKISTAN, 1973. |

Respectfully Shewleth,

/\/(/@Z S/Z)f)/fIDZW/u"( (/-/ ’//”

64/ ey #anal szi,d/(
’(7//@%{45&(‘2
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o Factg, giving rise to the present writ petition are as under:-
\ ‘ o :
i 8

f/ o : 1. That Petitioners joined the Irrigation Depgrtment

d - as Pre-service Graduate Sub-Engineers (BPS-11)
~on 20.05.1995, 18.12.1990 and 22.03.1992 ‘and at
the moment have got about more than 17,.22 and
20 years unblemished and outstanding service
record at their credit. (Seniority List Annex#A).

A 2. That as per the previous' service rules of the
| Trrigation Department notified in the year 1979 as
further amended vide Notification dated
27.02.1999 (Annex:-B), the ‘posts  of Sub-
Divisional Officers/Assistant Directors/Assistant
‘Engineers (BPS-17) were to be filled in as follows:

. (@) Sixty percent of the total posts by initial
recruitment; ’

(b)  Ten percent of the total posts by promotion,
on the basis of seniority-cum-fitness from
amongst the Sub Engineers possessing’
Diploma at the time of their induction into
service but acquired degree in Engincering
during service;

(¢) .. Ten percent of the total posts by promotion,
on the basis of seniority-cum-fitness from
amongst the Sub Engineers who Joined
service as Degree holders in Engineering;
and

(d) fifteen percent of the ftotal posts by
selection on merit with due regard to
seniority, from amongst the officiating
Assistant  Enginecers/Senior  Scale Sub-
Engineers who =~ hold a diploma in
Engineering and have passed departmental
examination.” : '

The rules ibid, ‘were 'again amended vide
Notification dated 17.02.2011 (Annex:-C) relevant
portion of which provided as follows: ‘




Y

g— .
- M . , 3 4 5
4. |Assistant Engineer/ BE/BSc Degree | 21t032 a Sixty five percent by initial
Sub Divisional in Civil/ Years recruitment;
. Sg;igr/(\;?;ﬁr% ]I\:/Ixf;:;;li;]g b ten‘percent 'by_ promotion, on the
‘ from a basis of seniority cum fitness from|
recognized amongst _the Su‘p Engineers who
University. has a}c.qulred dunng service deg.ree A
in Civil or Mechanical Engineerng
from a recognize University.
: c. five percent by promotion, on the
\ basis of seniority cum fitness, from
\ amongst the Sub Engineers who
) joined service as degree holders in
Civil/Mechanical Engineering and
d. twenty percent by promotion, on|

Note:- Provided that where candidate

the basis of seniority cum fitness
from amongst the Sub Engineers
who hold a diploma of Civil,
Mechanical, Electrical or Auto
Technology and have passed

Departmental Grade Al -

examination with ten years service!
as such.

under Clause (b) & (¢) above is
1ot available for promotion, the

vacancy shall be filled in bﬂ

initial recruitment.

FILED TODRY
A {
| S S .

L‘} ;:;p iy j2E ?J,l?", ;'l'i.lf\/

04 DEC 2012

Before framing of rules ibid, Petitioners have

submitted a departmental Representation on

14.07.2010 (Annex:-D) to the competen’t authority

_thereby bringing the grievances of Petitioners in

his notice and requesting for not reducing the

quota of Petitioners but their request bore no

fruitful result and consequently the rules 1bid were

further amended and thereby abridging the quota

of direct graduate Sub-Engineers/Pre-Service

Gradwate Sub-Engineers, therefore, dgain  a

" combined Representation/appeal on 28.02.2011

(Annex:-E) was filed before the competent

authority, which was processed as would be

evident from the letter dated 19.03.2011 (Ammex:- .

3




F) wherein a delailed Working Paper for
consideration before holding SSRC meeting was
called from the Chief Engineer (O&M) who vide
his letter dated 07.04.2011 (Annex:-G) clarified

the position but then the matter could not move

~ ahead.

That during this period meeting of the
Departmental Promotion Committee was held
wherein Petitioners being eligible as ‘well as
seniors, were duly recommended for promotion to
the next higher grade and accordingly they were
promoted vide Notification dated 13.12.2011
(Annex:-H) to the posts of Assistant
Engineers/Sub-Divisional Officers (BPS-17) but
on acting charge basis instead of regular basis and
on such promotion were posted at the positions

mentioned in the titled of the petition.

That once again the rules ibid, were subjected to
another amendment vide Notification dated
25.06.2012 (Annex:-I). Relevant portion of the

amendment is reproduced as follows;-

2

3 4 5

Sub Divisional

Assistant Engineer/

Officer/ Assistant Mechanical

in Civil/ Years |- recruitment;

BE/BSc Degree | 21 to 32 a. Sixty five percent by initial

Director (BPS-17). [Engineering

froma’

1 Ir [o4
recognized gon? amo}?bs.t tcllle Sub
University. ngineers, having degree 1n

Note. For the purpose of Clause (b)
a joint seniority list of the Sub-|
Engineers having Degrees in Civil

twelve percent by promotion, on
the basis of seniority cum fitness

Civil Engineering or Mechanical
Engineering from a recognize
University and have passed the
Departmental grade B and A
Examination with five years
service as such.

Engineering or Mechanical
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A . _ Engineering shall be maintained and /,

[!‘ = : ' : their seniority is to be reckoned
!" L " from the date of their 15(
/

[
I
=i

appointment as Sub-Engineer.

¢. Eight percent by promotion, on ]
the basis of seniority cum K
‘fitness, from amongst the Sub - )
. - Engineers having degree ini - '
B.Tech (Honrs) and having
passed Departmental Grade B| s
and A Examination with five
years service as such; and -

\ Note. For the purpose for Clause|.
\ (C) a seniority list-of Sub-Engineers
having degree in B.Tech (Honrs)
shall be maintained and their
.séniority 1s to be reckoned from the
date of their 1st appointment as Sub-|
Engineer.

d. Fifteen percent by promotion, on
the basis of seniority cum fitness
from amongst the Sub Engineers
who hold a diploma of Associate
Engineer, Civil, Mechanical,
Electrical or Auto Technology
and have passed Departmental
Grade B and A examinations
with five years service as such.

- [Note:- For the purpose of clause (d) a
sentority list of Sub-Engineers
having Diploma of Associate
Engineering in Civil,
Mechanical, Electrical or Auto
Technology shall be
maintained and their seniority
is to be reckoned from the date
of their Ist appointment as sub-
Engineer.

Note:- The quota of Clause (b), (c) and
(d) above respectively shall be
filled in by initial recruitment,
il’ no suitable Sub-Engincer is
available for promotion.

Thus the quota of Pre-Service and post-service
Graduate Sub-Engineers was reduced from 15% to 5 i
: » e s
12% thereby adversely affecting their rights,

therefore, ~Petitioners  again  preferred

=

N e e U
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. departmental Representation (Annex:-J) before the

Respondent No.t against the Notification dated

{
\ .
/ : " 95.06.2012 but the same is still lying pending. @3
l .
{

5.  That now Respondents have initiated the process
of promotion of others to the next higher grade but
to the misfortune of Petitioners have unlawfully

\ ignored the cases of Petitioners on the false pretext
\ of the newly promulgated Rules albeit the same
| cannot adversely affect  the vested rights of
| Petitioners inas much as they being senjors and
eligible for promotion to the next higher grades
were promoted alongwith others £o the post of

Assistant Engineer/Sub-Divisional Ofﬁcer (BPS- | .

17) on the recommendation of properly constituted

‘ Departmental ~ Promotion Committee on

. 13.12.2011 much before the promulgation of the
those rules on 25.06.2012 but on acting charge

basis instead of regular basis and since then have

been serving as such.

6. That being aggrieved of the acts and actions of
Rcspondcnts PCtlthl’lGlS having no other adequate
and e:ttlcac:lous 1emedy, file this constitutional

 petition inter-alia on the following grounds:-

Grounds:

A.  That Respondents have not treated Petitioners in
accordance with law, rules and policy on subject
‘and acted - in violation of Article 4 of the
| Constitution of Islamic Reépublic of Pakistan, 1973 |
and unlawfully ignored the Petitioners for regular
promotion to the next higher grade, which is
unjust, unfair and hence not sustainable in the eye

of law.




~1

That Petitioners wWere granted pfomotion to next
higher gre ade in view their long standing seniority;
eligibility and fitness for promotion after observing
all codal formalities including due consideration
by properly constituted Dcpaltmenml Promotion

committee but instead of 1egul'u promotion they

were promoted on acting charge basis, therefore’
now they cannot be "denied the benefit of regul‘ar:
promotion on misplaced excuses including the

framing of the new Rules.

That the right- of promotion which accrued to

Petitioners due (O their long previous service
cannot be denied on the ground of adopting new
Rules because notifications impairing existing

rights cannot be read into retrospect SO as to

adversely affect the available vested rights of the

incumbents. Viewed from this angle the demal on
the part of the Respondents to promote Petitioners
to the next higher grade on regular basis 1S

unwarranted, arbitrary and not sustainable.

That the Petitioners have put considerable long-

prime time of their precious lives in the service of '

the Department with a hope that they would once
grab the chance of promotion {0 the next higher
grade and after long wait when the time has
ripened to reap the fruit, the Respondents have
started  creating needless  bottlenecks and
attempting, to deprive them of their due rights
which has resulted 1 in serious miscarriage of

justice.

That Petitioners have been holding the posts of

Assistant Engineers BPS 17 since 13. 12.2011 for

almost a year and have performed up—to-the—mark

B




till date and now they cannot be deprived of the
same under the principle of locus Poenitentiae and
for that matter the principle of promissory
estoppel.

For the aforesaid reasons, it is therefore, humbly
prayed that on acceptance of this writ petition, this
,Hon’ble Court may graciously be pleased to declare the
acts and actions of the Respondents and_their refusal to
'pgm)_tf Petitioners to the next higher grade on régular
basis as without lawful authority and hence of no legal
effect and this August Court may further be pleased to
direct the Respondents to act in the matter in accordance
with law and to allow regular promotion to Petitioners to

the posts of Assistant Engineers BPS-17 with effect from

the due date with all consequential back benefits.

Any other relief as deemed appropriate in the
circumstances of case not specifically asked for, may also

be granted to Petitioners.

Interim relief

By way of interim relief, the Respondents may

graciously be restrained from processiﬁg the promotion

- cases to the posts of Assistant Enginéers (BPS-17) and
_fur'thef not to change the presen‘_t nature of services of
Petitioners till the final disposal of the instant writ )

petition.’

Through

‘Dated: ___[ /12012




Subject:-

BEFORE THE PESHAWAR HIGH COURT, PESHAWAR,

Writ Petition N6. 3388-#/2012 %

Asif iKkhan,Sub Divisional Ofﬁﬂc.jer, Irigation & others

(Petitioners) . 5

VERSUS | _ L T

Govt. of Khyber Pakhtunkhwa, ' - - /QM\/%L‘ :
& others _— (Respondents)

JOINT PARAWISE COMMENTS IN W.P. NO. 3388-P/2012 FILED BY ASIF

KHAN, SUB DIVISIONAL OFFICER & OTHERS V/S GOVI. OF KHYBER —_—
PAKHTUNKHWA AND OTHERS | ~_

Respecifully Sheweth:

|
. i
Preliminary objections : ;

Vi,

That the petition of the petitioner is in-competent, without cause of action : {
and locus standi. ; '

That respondents have no enmity wiilt any class/category/cadre and the ’)
ruies in - question  have been framed for bétterment of the j L
department/petitioners. ; ¢

That the subject matter has already. been decided by the Honourable i |f
Peshawar High 'Court Peshawar as well as Service Tribunal, i
That amendments in the rules cannot be claimed as o vested right.

That it is a service mariter ond;'me-s‘jurisdicﬁon of ‘r}pis honourable court is
barred by Article 212 of the Constitution of the Republic. of Pakistan 1973.

That the pefﬁior}fers were appointed on Acﬁng Charge basis which is clear : :
from the oppoih}mem’ order dated 13.12.2011 and not promoted to the .
BPS-17 on regular basis. T :

That ccting charge basis appoiniment creates n_cf> right of reguiar

promaotion of the petitioners as settled by the higher.courts as a question of
lawy. - C : o

That they are esfoped by their acts of accepling appointments as Assistant S
Enginsers on Acting Charge Basis. ' :

That the Wirt Petition is foo late because they wére appointed on
15.12.2011 on Acfing Charge Basis if they were aggrieved by the order of
acting charge basis appointments why they did not challenge it befere
the competent forum at proper time. T

That there is mis-joinder and non-joinder of necessary parties.

That Para- 1 is admitted 1o the fact that the petitioners have
joined ihe department os o Fre Service Craduate Sub Engineers

on their respective dates,
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[ |

2} That Para 2 is net fully correct. They have concealed materiul

. “a am adiew sl ke : . . . .
facts from the augusi‘ourt regarding their own share of quota in

the rules.  The rules were framed and amended from time to
time by the competent authority at competent forum for the
petierment of the depor’rmen? as well as their incumbenis of all

categories with due regarc to the seniority cum-fitness and

suitability for the posts, keeping «in view the sirength of each
category of Sub Engin-eers to the posts of Assistant Engineers in
| the debortmen’r.'So far~the- representation of the petitionersis 4 Wo/‘f-
‘ Q\‘ concerned, the same was considered by the competent fégum

\ By providing 12% quota to the graduate Sub Engin*eers.’ !
. 3) In correct. They were not~promoted to ’fhe post of Assistant g
:an:ngers but hove been oppomted on oc?mg chc:rge bosns wde
nﬂOTITlCOTIOﬂ ooted 130 Dc;c 2011 {Annex-A) against the posis !
voco’red due tfo pos’nng of regular Assistant Engineers ‘against the

- o e

pro;ecr/ex-cod‘re *posrs of Assistant Engineers, which _are i
mo stop g:;) orror;gem‘em‘s to-run the affairs of !
depaitient and provide incentive to the incumbents of the? |
department for their bei‘%errﬁen}s. Th_e pefitioners] have  their |
own category of graduate Sub  Engineers hoiding B. Sc

- Engineering in their own share of QUoic. They will be promoted on
their turn subject io the availability of posts in their respective

cadre.

That inTfesponseto this para-the subject qucta for each catedory ‘

. was faken™into consideration “and ‘fixed 12% Gluota for the’
| A GreduatesSub- Engineers against fheir total strength of 137
5 Q,r‘}‘w number Sub Engineers is rriore ‘than sufiicient (Annex-B) lThe
l N}\‘- X senior incumbents of this cadre have already been promoted to

(}xb\ the post of Assistant Enqmeen on the previous rules The quota is
highly saturated ond exhausted and ?here Jis no slngie vacancy;

, fo promote the petitions jo the pos‘r of Assistant Engmeers S&" farg
I
as deporfmen‘ral‘represem‘chon‘of*ine peh’noner-:swconcefnedp >

ihe~same=is=under=consideration=of= the-comperen’r‘omhor;fy'

However, previously similar nature cepartmental repr ‘esentations,
filed by other cotegory of Sub tngineers have been filed by the

; competent authority, having 6 tenable justification (Annex-C).
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In correct. As s+cned eorher not asingle vacancy is lving vacant in

their category to be ‘_promo’red to the post of Assistant Engineer
while some senior incumbents having B. Tech (Hons) degree wnNo
have notf ever availed the quota as Assistant Engineers. were
considered for promotion to Tno pos’f of Assistant En'*meera and

got approved by the compelenf authority according te the rules
notified. on 25 06 2012 but promuhon nofification could not be
issued due to status quo grorﬁred by the honourable court. No
vested right of the petitioners hove been accrued to promoﬁon
nor it is violated by any of"rr’wé re'sbondenfs. All the employees of
the deporimen’r are 'lequoi in the eye of law on’d rules. The

petitioners have no couse ofigetion to opprooch Tm\ honowqble
court.

Not correct. The matter periains to service matter, therefore|

Article 212 of the Republic of Pakistan Constitution 1973 providas
no jurisdiction for this honourobel court, the peh’ﬂoners have no

locus standi and the pehhon is Qiso hmo barred.

Not correct. Nd omission nor an Y vaofcmor has been made by the

respondents. Eoc“ and every emp'oyee of the department is

equally freated in occordanﬁp with the law and rules in vogue.

They have no vested right to bc promofed ’ro the post of Assistant
Engineers as a rule of law.

Not correct. The petitioners were not promotéd but were
appointed on o'c’ring'chorgmem Basis as Assistant Engineers for the
fime being on the posts vocon‘éd due to pbsﬂng of regulcr
Assistant  Engineers against the project/ex-cadre posts. Their
Qppom‘mem on cuc’rmg chorge oasis  will be withdrawn on
completion of _the project. and refurn  of regular  Assistant
Engineers from ex-cadre posTs. As their quota was exhausted oy

thelr senior incumbents according to the rules, therefore, nc

HE R

vacancy is available . for promotion of the peﬂ’r;o"aers in their

guota. This is ho main pon nt for ’r.'ora pefore the

cugust court.
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Not Correct. The rules  amendeéd. were for the benefit of all
categories of the Sub }:nganeefs Gnd no one has been given any
preference. The rules: are frcmed by the compe’ren’r forum ih

pursuance of Sec‘rton 3 of (Appom’rmen’r Promohon & Trcmsmr}

Rules, 1989 o: Kh\/ber Pokhfunkhwo The petitioners wrl‘ be

Vonsmered on ’rhelr turn for promotion cccordmg ’ro the !cw and

ovoslabih’ry of pom in their. respec’rlve cadre.

Not correct. The petitioners are govt. servants and have to abide

oy rules and reigulations. the.'ruieis framed under the mandate of

Section 3 of thie APT Rules, 1989 of Khyber Pakhtunkhwa for the
betterment of each categéries of Sub Engineers of the

department. No one has-been deprived from his. due right. The

‘matter is a policy of the depariment and approved by the

‘competent ou}hori?y under the theory of del‘e‘g‘c_:’re"c} '|égi"slcﬁonif'

Not correct. ;é;\cﬂng Chorge' 'igppoin’rmen’r creatés no right of

confirmation of o . Civil. Servant ‘ro'be considered for the nexi
nigher grade os a moﬁe. of righ? This is subject fo the ovcul Dility

of posts and seniority-cum-fitness from the. reqpechve codre

it is therefore l’éumbly proyéd Tﬁof the petition of the petitioners is
devoid of merifT and wE’rhoUT subsioﬁcé be dismissed with. cost

and the statusiquo may aiso be vacated.

Q/@W\/ 77%)8’)- | WW% Qeta{b iz,

ChistS ef“reucry

Secretary to Govt. of

Govi. of Khvber Pakhtunkhwa Khyber Pakhtunkhwa

(Respondent No. 1)

IrigationDepartment
(Respondent No. 2}
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JUDICIAL DEPARTMENT
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JUDGMENT
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................

Respondent{s . g / Qe L sheds Bl /’// 5‘7/;&/;»4
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YAHYA AFRIDLJ- For reasons recorded in  the -

L0

- connected Writ Pefitiosn No. 2446-F/2012 (Engincer
Musharaf Shal vs. Govt. of Khyber Palhtunihiwea and :

oifers), this Writ Petition is disposed of,

ﬁ;ﬁ:ﬁ’.

Lf =
‘»:1:‘ =N

*Nawab Shah*




i ‘ SJUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR

JUDICIAL DEPARTMENT

Writ Petition No.2440-P/2012

SJUDGMENT
Date of hearing................ 492014, ...
Petitioner(s). l?d‘f Wizt 9 ar Bonnl fdweare:

Re spon‘de:nt(s} . ?ﬁ%/ (@é@f;ﬁ’%ﬁ/lf/) /}Z}é? ‘. M/f ﬂé%;/%//f/%ﬁdt
Vaihubim /'//ADW&*"/M ML el $gus plbl 0o Wi pitf i,

: Aditecaty.
YAHYA AFRIDEJL.- Through this single judgment,

we propose to dispose of three Writ Petitions, as
common questions of law. The particulars of the
said writ petitions are as under:-

I W.P.No.2440-P/2012 (Engineer
Musharaf  Shah, - Assistant
Engineer (Acting Charge Basis)
Rehabilitation  of  Irrigation
System of Khyber Poakhtunkhwa
Direciorate Peshawar vs. Govi,
of  Khyber Paklrunkinve
through Chicf Secretary Khyber
Pokvunkhwa Peshawar and
otfrer). '

2. WP Ne. 3388-P/2012 (Asif A
Khan, Sub-Divisional Officer ‘ \
(Irrigation)  Shohkbuz  Garki,
Mardan and others vs. The
Govt. of Khyber Pakhtunkhwa
through Chief Secretary, Civil
Secretariat,  Peshaowar  and
others).




3. WP No. 3595-P/2012 (Saifullak
Sto  Abdulllah Khan, Sub-
 Divisional  Officer {CGPS),
Peshawar vs. Secretary, Govi. of
KPK, Irrigation Deparimen,
Peshowar and others),

2440- P & 3388-P/2012), hereinafter referred to as
“first set of petitions, the petitioners are seeking the
following common relief

Firstly, to direct the respondents
to act in wccordance with faw
and to aflow regular promotion
fo the pefitioner & fo place his
cases before ihe Deparémenial
Fromoiion Commitiee jfor his
confirmation/regular promotion
against the post of Assistant
Eangineer BES-17;

|
|
|
2. In the first two petitions (Writ Petitions No. S

Secondly, to declare the
amendment introduced in. the
recrisitment reles vide
Notification NO. SOE/ARR/2-3-
5-2010-11 dated 25.6.2012 are
inapplicable fo the case of the
petitioner  and  have  no
refrospective effecs;

fhivdly, rthe respondents are
legally not competent to process
the promotion cases on such
rufes to the detriment of the
rights of the pelitioner or any - \
other remedy deemed proper

may also be allowed, |

While in the third petition (Writ Petition No.

3595-P/2012), hereinafter referred to as “third
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petition”, the petitioner is seeking essentially the

following:-

L Divect the Rethority
Jdepariment  fo  issue
| Naotification - of
: Promotion  of  the
petitioner, efc to the
post  of  Assisiant
Engineer, BPS-17 with
@il service benefits;
and/or |

i Any other wirit/
order/direction deemed
proper and just in the
circumstances of the
case, be- also issued/

ordered/given”,

: 3. Before this Court considefs the petiﬁoris on
merits, it would be essential to z_fi;sf decides the
preliminary jurisdictional objection raised by the
1'e§pondent deﬁartment in view 0{" the expréss bar
provided in Article 212 of the Constitution of
Isiamié Republic .of 'Pai«;istan, 1973
(“Constitution™).

”i The constitutional bar imposed upon'_ this

Court under Sub-Article (2) of Article 212 of the

Constitution reads as under:- : \

“212. Adminisirative Courts and T rifnals,

(1) Notwithstanding anything
nereinbefore  comtained  the
approprinte Legisinture may by

. Act provide for the establishinent
of one or more Adwinisirative
Courts or Tribunals fo exercise




exclusive jurisdiction in respect
of— ‘
{e) matters relating fo the ferms and
conditions of persons who are or
have been in the service of
Pokistan, including disciplinary
maiiersy
{(b) matiers relating to clgims arising
from  tortuous acs of
\, ‘ Government, oy any person in the
service of Pakistan, or of any
focal  or  other  authority
empowered by law to levy any fox
or cess and any servani of such
authority acting in the discharge
of fiis dwties ay such servaat; o
(c) maiiers relating to the acquisition,
adninistration and disposal of
any property which is deemed fo
be enemy property usnder any low.
{2} Notwithstanding anything
’ : hereinabove contained, where any
' Administrative Court or Tribunal
iy established under clouse (1), no
other court shaell grani an
injunction, moke any order or
enferiqin  any proceedings in
respect of any matier to which the

Jurisdiction of syl
Adminisirative Court or Tribuwial
extends:

Provided that the provisions
of this clawse shali not apply to an
Administrative Court or Tribunal
established under an Act of @
Provinciel Assembly unless, af the
reguest of that Assewbly made in
the form of a resolution,
Parliameni by law extends the Y
provisions fo such a Court or
FTribunal., ‘
57 T O
‘ (Emphasis provided)

5. The above constitutional provision, opening
with the “nes-obstente” clause, expressly bars all

Courts, including the High Court to take cognizance




of matters, which can be agitated and adjudicated .
mefore an ‘administrative tribunal constituted and

functioning under the law. Thiz essential principle

has been eloquently explained in the authoritative

judgment of this Court in Mien Amanul Mulk’s

case (PLD 1981 Peshawar 1) and the decision of

full bench Court of the Sindh High Court in 4bdud |

6. Now, in order to appreciate th{ﬁ scope of
matters, which can be adjudged exclusively by an
ac’iministrative tribunal, we will have to refer to
section 4 of the Khj;ber Pakhtunkhwa Service
Tribunal Act, 1974‘(“‘485 of 19747), which rleads as

under:~

4, Apmzﬁ«’. to Triburals.

Anvy civil servant aggrieved by any
final order, whether original or
appellate, wade by g departmental
guthority in respect of eny of the
terms and conditions of his service
may, within thirty days of the
conumunication of swch order o
fiis or within six months of the \
establishment of the appropriafe N \
Tribunal, whichever is later, prefer

an appeal of the Tribunal having

jurisdiction in the matier:

Provided that:-

(a...

3




L

7.

1974, the condition precedents for invoking the

(b) mo appeai shall lie o «
Tribuna! against an  order or
decision of a  departmental
guthority defermining..

(i} the fitness or otherwise
of a person o be appointed fo
or hold a particuiar post or to
be promoted to a higher post
or grade; or "

(ii)  the quantum of
departimenial punishment or
penally imposed on a civil
servant as « vesult of a
departmenital inguiry, except
where the penally imposed is
dismissal  from  service,
remmoval  from  service o
compuisory retivement; and

{c) no appeal shall lie to «
Tribunol  against an  ovder ov
decision of a  deparimental
authority made at any time before
the 1" July, 1969. '
{Emphasis provided)

In view of the above provision of the Act of

jurisdiction of the Tribunal are as under:-

i, Civil servant is to be
aggrieved of a final order;

i, The suid order has to
passed by the deparimental
authority; and

i,  finally, the said order is to
relate o terms  and
canditions of service of the
aggrieved civil seryant,

U @




8. When we consider the circumstances leading
to the filing of the “first set ofpemiom”, it is noted
that the same fulfils the three essential conditions of
invoking the jurisdiction of the Tribunal, which are

explained as under;

Condition No.I

As far as the first condition precedent is
conecerned, no doﬁbt, prior to the filing of the “first
set of petitions”, thére was 1o “final order” paséed
by the departmental authority, denying the rights of
the petitioners to be “eligible” for promotion to a
higher post. i—lowever, after the institution of “firse
set of petitions”, the respondent department, infer-
alic, has denied and disputed the “efigibifity” of the
pe‘titionér to be considered for promotion. The said
denial in writing, duly supported by an affidavit of'a
responsible competent officer would,_ thus, be
deemed a “final order”, as envisage'd under Section

4 of the Act of 1574,

Condition Ne. il
As the respondent department has responded

in the negative to the claim of the petitioners, the

second condition is also fulfilied.




Condition Mo, JII
Before we discuss thé 't:hir\d condition

precedent, it would be pertinent to understand the
true import of the term; “ferms and conditions of
service” of a civil servant. The said term has been
déﬁned in Section 3 of the Khyber Pakhtunkhwa
Civil Servants Acts, 1973 (*Actf of 1973 ”), which.
reads as under:-

3. T érms and conditions.—The

terms and conditions of service of a

civil servant shafi be as provided in

ihis Acy and the rules”.

It is by now a settled principle ;;f
administrative and service laws that a civil servan
has no “right to gﬁmmaa‘i@n” to a higher post.
However, a “right to be considered for promotiosn”
would accrue in favour of the civil servant on his
fulfilling the. requisite prescribed ‘qualification. The
basic decision on this issue was rendered in Fida

Mubarmmad Kian’s case (PED 1966 S.C. 45) and

later iIn Muhammad Akbar Oureshi’s case (PLD

1962 5.C. 428) and thereafter, consistently followed
in various  decisions including that of M4

Rafigue’s case (1990 SCMR 927) wnd Fagoli

Rafimani’s case (PLD 2008 S.C. 769).

o SAED @
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9. In addition to the above-stated general

principies concerning the civil servant’s right to

“promotion and to be considered for promotion, the /

statutory servicé provisions also supplements the
said princiﬁes.

Firstly, it is notgfl that there is no express
statutory  “right to promotion” vested in a civil -
servant. However, every civil servant, when he joins
the civil service has a “legitimate éxpecraz‘ian ” to
rise up the rungs of the service structural ladder.
This  “legitimaic A.expfzcmﬁfm ¥ is npot__legally
enforceable.

Secondly, it is only when the civil servant
fulfills the essential prescribed qualifications for
promotion that his  “Yegitimate expectation”
ﬁ‘xat‘ures into a “vested right”. |

Thirdly, the civil servant’s “vesfed right’ to

be considered for promotion to a higher post, has
been expressly provided under Section 9 of the

Khyber Pakhtunkhwa Civil Servants Act, 197 3

(“Act of 1973”) read with sub-rule (3) of Rule-7 of

Khyber Pakhtunkhwa Civil Servants (Appointrnents,
Promotion and Transfer) Rules, ‘1989 (“Rules of

1989”). The

sald provisions read as follows:




. . Act of 1973

“9, Promotion. (1) A civil servant
pOSSessing such | munimim
gualifications a5 may be prescribed
shall be eligible for promotion fo a
kigher post for the time being reserved
snder the rule for departmental
promwiion in the service or cadre to
which he belongs.

Rules of 1989,

7. Appoiniment by  Promolfion or
Transfer.

vl

»
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- . (3)Persons POSSESSing such
gualifications and  fulfilling  such
conditions «s laid down jfor the
purpese of promotion or transfer to a
post  shall be considered by the
Departmental  Promotion Conunitice
or the Provincial Selection Board for
promotion or fransfer, as the case may
b e”' .

18. In order to appreciate the true scope of the

fight of a civil setvant to be considered for
promotion, it would be appropriate to review .the

various stages his prometion case proceeds: ‘The
promotion progess gﬁl@f‘&ﬂ}/ takes fhe foliowing - \
course:-

PROMOTION PROCESS,

Eligibility Test {First Stage),




11

On creation of a new post or availability of a
vacancy in a higher post, civil servants, who are
“edigitle” under the prescribed rules to be promoted
to the said higher post, are shortlisted by the
départment, keeping in view the number of post;‘
thereéfter, the department prepares the list of eligible
officers for its placement before the competent
protnotion authority/Board for its decision. |

Fitness Teat {(Second Smg;e).

" On receipt of thé‘s‘horﬂisted eiigible civil
servants for promotion, the competent prornotion
authority/Board, in cases of selection posts,
cbnsiders the “fitness” of all short listed eligible
civil servants plgcedibgfore it for promotion tol the
higher grade, keeping in view the criteria prescribed
under the réievanf rules of promotion.

What is cr_t.mial 'é:o understand s that in the
First Stage, the essential and determining factor is
the “eligibility” of the civil servant. While in the
second stage, in cases of selection posts, it is
“fitness” of, the civil servant, which is the

determining factor for promotion of the civil servant

to the higher post. ‘
,:é .
11, Now, let us move on to the legal forums

avallable to a civil servant for redressal of his
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grievance during the various stage his promotion
case procéeds. The competent forum for redressal

during each stage of the promotion process can be

explained as under:

LEGAL FORUMS,

Pre-cligibility stage,

In case the departmental a‘uthoi;ity, despite
clear avaﬂébility of vacancies in the higher post is
not processing the promotion case of the eligible
civil servents, they camnot seek “mandamus” from
ihe Tribunal, as aptly explained by the Apex Court

in Oamar Dost Khan’s case (2006 SCMR 1630).

Tn such circumstances, the aggrieved civil servant
may seek the indulgence of the constitutional Court
under Article 199 of the Constitution. The wrt so
sssued by the Constitutional Court would only be 10

'

the extent of directing the departmental authority t0
. : s
sct in accordance with law and to initiate the process

of promotion.

Eligibility Stage. Once the departmental authority

proceeds with the promotion process and decides on

\ ES ﬂg the “eligibility” of the civil servants and shortlists

the candidates to be placed before the competent
departmental promotion authority/Board, the issue

would transform from inaction of the department to

By,




that of “rermy and conditions™ of the aggrieved civil

servant. In such circumstances, the }égai forum for
redressal of a grievénce of the said aggrieved civil
servant would then only be entertained a_n.nd
determiﬁed by a Va'i'idiy constituted and functioning
Tribunal. 'Thé order of referring the promotion case
of -others to the departmental promotion
a.uthority/Boarc:! would be the “final ordes”, as

envisaged under Section 4 of the Act of 1974

Fitness stage.  The legal forum for redressal of a

<

civil servant aggrieved of the decision of the

~ promotion authority/Board on his lack of “fitness”

to be promoted to a higher post would not be the
Tribunal. No doubt, the subject-matter of pr‘on'.mtion
falls within the scope of “ferms and conditions” of
his service, as the process and criteria of promotion
has been provided under the Act of 1973 and the
relevant Rules. However, the “provise” 10 sub-
section (2) of Section 4 of the Ac{ 1974, has
expressly barred the Tribunal ‘['0 entertain any such
grievance of av civil servant. In addition thereto,
Section 23B of the Act of 1973 also bars the

ordinary Courts of civil jurisdiction from

entertaining any matters relating to the “ferems and

@
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conditions of service” of a civil servant. Thus, a

~civil servant’s grievance regarding the decision of

the ~ competent departmental promotion
authority/Board on his lack of “fitness” to be
promoted to a higher post cannot be agitated before
a civil Court or the Tribunal. Faced with having no
alternative remedy, the aggrieved civil servant may
approach the constitutional Court for .reclréssal of his
grievance by invoking Article 199 of the

Constitutiosn.

12. The jurisprudential distinctions in regard to
maintainability of petitions before the constitutional
Courts and the Tribunals have by now been settled.
‘While dealing with maintainability of petition\s filed
by a civil servant relating to “yopsns and conditions”
of his service, it is settled that the exclusive
jurisdiction to decide the same vests in the Service
Tribunal and not the constitutional Courts. The
leading pronouncements on the matter have been

explained in  Muhammad Anis and others y. Abdul

Haseeh and others (PLD 19%4 SC 5393,

Muhammad Jabal v _Execufive District Officer

Revenie) (2007 SCMR 682), Sved Abdul Oadir

Shah v. Governwment of Pusniab (1872 SCMR 323),
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Mian Abdid Malik v, Dr. Sabir Zameer Niddige

and others (1991 SCMR 1129), Muhanmad Alram

and orhers v. The Staie and others (1996 SCMR

324), Muhammad Rehman  Khan v, Chief

Secretary, NIWFP and otliers (2004 PLC (C.5) 62),

Abdul Ghafoor, Supérvﬁwrﬁnsy}ecﬁar, NHA v

National Highway Authority ard others (2062

SCMR 574) and Zafaruilch Baloch v. Governmeni

of Balochistan and others (2002 SCMR 105 o).

13, Tt would be interesting to note that the apex
Court has in some cases clearly vested the Tribunal
with exclusive jurisdiction on matiers relating 1o

cerms and conditions of a civil servant, wherein the

impugned action or inaction of the departmental

authority did not have a formal “final order”. Some
of the leading cases are as follows:-

Vires af Rusfes,

Service Tribunal was competent to adjudicate
on the question of “vires” of rules framed by the

departiment, even if the same were challenged on the

- &@basis of violating fundamental rights of the civil
45T |

servant. The very rules were deemed 10 be the “final

order”. Cases in point are fgen Abned Khurram’s

case (PLD 1980 8.C. 153) and LA, Sharwani’s casg-

(1991 SCMR 1941).

Gg
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Y BDepartmental anmfry Proceedings
A ‘challenge was made to the enquiry
pr'qceedings befofe the constitutional Court, where .it
‘was argued that as ;:hem As no Yiral erder”, the
enquiry proceedings could be challenged before a

constitutional Court. The apex Court in Abdwul

Wakab Khan’s case (PLD 1989 $.C. 508), while

dealing with matter held otherwise with the

following obsetvations:

“Even without such

: observation, the petitioner is
' _ entitled fo seck remedy in

' accordance  with the low
applicable o the tribunal
concerned with regard to the
filing  of appeals. The .
petitioner  would  have 1o ‘ ‘
satisfy all the conditions for
Jiling such an appeal. One of
the condifions being that the
order impugned before the
Tribung! showld be such
wiich  is  appealable  in
aceordance with the relevany
Service Tribunais Aci. Sut
the order impugned before
the High Court vis-g-vis the
siage at which it has been . \
passed, is not appeaiable, the ’ \
petitioner would have to wait
Hil such an order is passed
against  him  which  is
appealable  before  the
tribunal”,

@
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14, In view of the above legal discourse, it can
safely be stated that the right to be considered for

promotion to a higher post by a civil servant is a

matter, which relates to the “ferms and conditions

of service” and the Services Tribunal has to decide

the same. It is an admitted position that the
Administfative Se‘rvic“é Tribunal has been duly
constituted and is presently -functioning in Khyber
Pakhtunkhiwa .under the énabiing ‘provision of the

Act of 1974,

-15. Having reached the conclusion that this

constitutional Court lacks the jurisdiction to

~entertain the petitions, it would not be appropriate to

pass any ﬁndiﬁg on merits and the challenge made
to vires of the im?ugned rules in both sets of
petitions.

16.  Accordingly, for the reasons stated above, this
Court:

i Declave  grievance of  the
petitioners relating  fo  their
rights o be eligible for
promotion fo a higher post are
“vested vight” provided and
protecied under Section 9 of the
Khyber  Pakhtunkhwa  Civil
Servants Acts, 1973 and hence,
are terms and conditions of
service of the petitioners,

i, Declare thet as the respondents
frave  refused the vight of




petitioners to be considered for
prosiotion in their comments,
the same are deermed as final
order provided wusnder Section 4
of the Khyber Pokhtunkiwa
Service Tribunal Acst, 1974,

ith,  Declare that the exclusive
jurisdiction fo enteriain  and
adjudicate upon the matters
relating o the right to be
considered for promotion o o
higher grade vesied in the
Khyber Pakhtunkhwa Service
Tribunal Act, 1974 and that this
Court is constitutionally bavred
, prder  Article 212 of  the
- : Constitution of Islamic Republic
of Pakistan, 1973 fto itoke
cognizance thereof.

iv.  Direct the office to retain copies
of wmemo of Writ Petitions
bearing No. 2440-P and 3338-
Pr2012 and transmit the same i
the Khyber  Pakhtunkhwa
Services Tribunal for decision
in accordance with law. Parties
are directed to appear before the
Services  Tribunal on  JO"
October, 2014,

¥ e view of the above directions,
Writ Petition NO. 3585-P/2012
i having become infruciuous is
disposed of, accordingly.

*Nawab Shah*




WAKALAT NAMA

IN THE COURT OF /\///( ,(QVW&() Z/%@4Q&Q
/%% e s

Appellant(s)/Petitioner(s)
‘ / ég o

Respondent(s)

/We do hereby appoint
Mr. Khaled Rehman, Advoeate in the above mentioned case, to do ali or
any of the following acts, deeds and things.

I. To appear, act and plead for me/us in the above mentioned case in
“this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

3]

To sign, verify and file or withdraw all proccedings, petitions,
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosccution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may
be or become due and payable to us during. the course of
proceedings.

AND herchy agrec:-
a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part

of the agreed fee remains unpaid.

In wilness whereof I/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to

me/us and fully understood by mc/us this _

Signature of Exccutants

Attested, & Accepted b

>
Ichiman,

Ad¥oca Peshawar.

M‘m' e
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; - BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR "
) - ‘ o Service Appeal No. 1389/2014 ll_ |
Asif Khan, Sub Divisional Officer - _ | (Appelldn’r)
VERSUS , i
Government of Khyber E"okhTunkhwo through Chief Secretary & others.
! (Responderﬁs)
JOINT PARA WISE COMMENTS
Respectfully Sheweth:
Preliminary Objections.
1. That the appedal is in~combeferﬁ without cause of action and ocus
standi. ;
2. That the amendmenis in the service recrUiTmefnT rules have been made
in the interest of the appellant/department.
3. That the subiec:frﬁoﬁér has dlready been decided by the Supreme
Court of Pakistan.
4. That the amendments in the rules could not pe claimed as a vested
righi. | |
5. That the appeliant was appointed on ocﬁnglg charge basis which is
clear from the appointment order dated | 3.12.2011 and not promcﬁ‘k—;\d
to BS-17 on regular basis. ' |
-6. That under rule 2(6) of Khyber Pakhtunkhwa (Appointment, Promolion
- & Transfer) Rules, 1989, acting charge basis gppoinfmen’t creaies no
AF right of regular promotion. ;
; 7. That he is esioped by his acts of accepling c!ppoimmem‘i as /\SSES?(L;!]?
| : Engineér (BS-17) on acting charge basis. |
8. That there is mis-joinder and non-joinder of necessary parlies.
~ ONFACIS o |

i

Thaot Para-1 is admitted to the effect that the appeliant has joined

the Department as a pre-service Graduate Sub Engineer on
18.12.1990.
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That Para-2 is not fully correct. The appellant has concedaled
material facts from this Hon'able Tribunal regarding his own share of
qguota in the rules. The rules were framed and amended from time
to time by the competent authority at competent forum for the
bellerment of the department as well as incumbents of all category
with due regard to the seniority-cum-fitness and suitability for the
posts, keeping in view the strength of each category of Sub
Engineers 1o the post of Assistant Engineers in the Department. So
far the representation of the appellant is concerned, the same was
considered by the competent forum by providing 12% guota to the

Craduate Sub Engineers.

Incorrect. The appellant alongwilh his other colleagues were not
promoted to the post of Assistant Engineers but have been
appoinied  on  acting charge basis vide notification  dated
13.12.2011 (Annex-1) against the posts vacated due to posting of
regular Assistant Engineers against the project/ex-cadre posts of
Assistant  kEngineers, which are {femporary and is a stop-gap
of‘r‘cmgeﬂnenfs to run the affairs of the Department and provide
incenlive 1o the incumbents of the department for their betierment.
The: appellant has own category of Graduate Sub Engineers holding
B. S¢ Engineering in his own share of quota. He will be promaoted on

his turn subject 1o the availability of post in his cadre.

That in response 1o this Para the subject quota for each category
was taken info consideration and fixed 12% quota for the Graduate
Suby Engincers against their total of 13 No. Sub Engineers is more
than sufficient (Annex-H). The senior incumbents of this cadre have
adlready been promoted to the post of Assistant Engineers on the
pi‘éVious rules. The quota is highly saturated and exhausted and
there is no single vacancy to promote the appellant 1o the post of
Assistant Fngineer. So far as departmental representation of ihe
appcliant is concerned, the same has been sent and filed by he

competent authority having no tenable justification (Annex-lil.
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vi.

Grounds:-

3.

Incorrect. As stated earlier not a single vacancy is lying vacant in

the category of Graduate Sub Engineers for promotion o the post
of Assistant Engineer while some senior incumbents having B. Tech
(Hons) Degree who have not ever availed the quota as Assistanl
Engineers were -considered for promoﬁonl’ro the post of Assistani
Engineers and got approved by the competlent authorily
according to the rules nofified on 25.06.2012. No vested right of the
appellant has been accrued to promotion nor ifs violated by any of
the respondents. All the employees of the department are equal in
the eye of law and rules. The appellant has no cause of action o
approach this Hon'able Tribunal.

Para-6 correct to the extent that the appellant and  others
approached the Peshawar High Court, Peshawar but the August
court disposed off the writ petition of the appellant and others with
the direction that the exclusive jurisdiction to enteriain and

adjudicate upon the matter relating to the right fo be considered

for promolion io a higher grade dre -vested in the Khyber

Pakhiunkhwa Service Tribunal Act, 1974 and under Article 2172 of the:
Constitution of Islamic Republic of Pakistan 1973 to take cognizance

thereof.

A. Not correct. Neither omission nor any violation has been made

by the respondents. Each and every employee of the

depariment is equally treated in dccordance with the law angl

rules in vogue. They have no vested right to be promoted to the

post of Assistant Engineers as a rule of law.

B. Not correct. The appellant was not promoted but was
appointed on acting charge basis as Assistant Engineers for ihe
fime being on the posis vacaied due to posting of regular
Assisfant  Engineers against  the project/ex-cadre posts.  His
appoiniment on acting charge basis will be withdrawn on
complefion of the project and return of regular Assistant
Enginecrs from ex-cadre posts. As their qUo’ro was exhausted by

their senior incumbents according to the rules, therefore, no

vacancy is available for promotion of the appellant in itheir -

guola. This is the main point for the consideration before ihe
avgust court.

Page 3ot 4
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C. Not correct. The rules amended were for the benefit of all

F.

categories of the Sub Emgine(—:rs and no one has been given any
preference. The rules are framed by the competent forum in
pursuance of Section 3 of Khyber Pakhiunkhwa {Appointment,
Promotion & Transfer] Rules, 1989. The appellant will be
considered on their turn for promotion according fo the law and

availability of posts in their respective cadre.

. Not correct. The appellant is government servant and has to

abide by rules and regulations. The rules framed under ihe
mandate of Section 3 of the 'APT Rules, 1989 of Khybér'
Pakhtunkhwa for the betterment of each categories of Sub
Engineers of the department. No one has been deprived from
his due right. The matier is a policy of the department and
approved by the competent authority under the theory of

delegaled legisiation.

Not correct. Acting Charge appointment creates no right of
confirmation of a Civil Servant to be considered for the next
higher grade as a matter of right. This is subject to the availability

of posts and seniority-cum-fitness from the respeclive cadre.

The respondents would like o offer some other grounds during

the course of arguments.

It is therefore humbly prayed that the appeal of the appellant h ;

devoid of merit and without substance be dismissed with cost.

Chief Sechkx:r Pakhtunkhwa Sec:rW of KPK,

(Respondent No. 1)

Irigation Department
{Respondent No. 2}

Chief ERgingér (South) irrgation
(Respondent No. 4)
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‘pleased to or

| No..

NOTIFICATION

NQ. SO[E}/IRR:/4-

ES

Departmental

Divisional Offie

D

immediafe effect -‘4‘

L. . Mr
R Mr
iii. Mr

Tiv. Mr
V. " Mr
vi. - Mr

SV Mr

Vil Mr
IX. Mr
X. Mr!
. Mr |
xit. Mr

Xiii. Mr,

Engineers / Sy

Department wii
st. | Name of

1 | Mr. Muha
Sadiqg

2 Mr.'Muhdr
Parwish

3 [ MrFaid Gul|

Promo‘non Committee,
Y

TR N
A

Muhammad Sadig.
Miuh‘ammod Parwish
Fond Gul.

Abdur Rahim
ShObothon

Muhommod Akhtar Jan

Inoy[otulloh Jan
Fo’rlhulloh
chgthuhommod
W@qor Shah
ML‘JShOFGf Shah
FazliSubhan
Roiofpul Amin

Xiv. MriShe u[ko’r Radshah
XV, Mr. Soeedulloh
XVi. Mr. Bokhhar
XVil. ‘Mr. rorld Ullah:
XViil. Mr. A§!f Khon 7
2~ Upon

—_—

Jer

)ffi;:er.' From

nmad. | Sub Engineer,
Irrigation Sub -
Division,
Kohistan

nmad

: Balambat
Imigation Sub
Divn: Timergara

Sub Engineer, |

G()VZIZRNMF NT OF KHYBER PAKH I UN
| RRI(:ATI()N DEPARTMENT

Dated

f
{
i
#
i‘
l
i'-.
S awa
\_ﬁ B
'¢ -
&'.

5/2011 Vol II: Consequent upon fhe recommendo’nons of the

"J

GFA3EDS, 3011

the CompeTen’r\ Authority is p!eosed to

~appoint the f’)llowmg Sub Engineers fo the posfs of AsasTonT Engmeers /- Sub

ers (BS ]7 of frrigation Depor’rmen'f on ochng charge bos:s with

e

their appointment on ochng chcrge basis

[h im nedm’re effect, in the public m?eres’r é ‘

T Té
EGEBMS@hOI
Officer, .ﬁ
Hydrology
Abboﬁot},od'.j '

Assistant
Engineer (OPS),
Leave Reserve
Postin

| Peshawar
Canal Divn:

Reserve Post in.

Divn:

..;.

fRellevmg Mr. Abdur
- :Rahim, SDO Irigation
- |:SUb Division, )
- fAbbottabad from
_ [fadditional charge. of the
e iOSE,
Sub Divisional-. -
Officer, Imigation |5
Sub Div: Chitral, [§ .
Assistant ~ |iThe officer will continue
Engineer, Lecve'
- JAD-1V. FDRD
Peshawar Canal

e e e e

as  Assistani

b Divisional Officers. (BS- 17), the compefenf authority s fur’rher

¥
he transfers / postings of the fo!lowmg officers of imgohon_

-fn

*Vfce at Sr. No. 19

ito perform the duties of

waaiss vt ops;.




(@]

10 |

| M.

i R ‘ l.
i . ; é .
Mr. Abdur Rahim | Sub Divisional Sub Divisional f The officer will continue
f Officer {OPS), Officer i Sub | to perform his duties
b Sub Divne Divn: & % | against his exmsng
1 - 1.1 1i |Apbottabad | Abbottabad ,_j;i' posting. _
Mr. ShataziKhan | Sub Divisional Sub Divisionat. - | The officer wil continue
| Officer (OPS), | Officer, Flood "+ |.to perform his duties
Flood Sub Divn: | Sub Divn: No. 2, i | against his existing
No. 2, Flood Flood Divn:™ . ..i | posting.
i , Divn: Peshawar | Peshawar = W
Mr. Muhammad | Sub Divisional Sub D|V|5|oncl 1 The officer will confinue
Akhtar-Jani L -Officer (OPS), Officer, Mech A’ro perform his du’nes
“Mech: Irri: Sub Irri: Sub D|vr_1 « T against his exu;hng
I Divn: D.I.Khan | D.I.Khan - posting. :
Mr. " Inayatuliah |- Sub Engineer, Sub DlVlSlonol .| Relieving SDO Workshop
Jan Tube Well Irr: Officer, Mech: Ir:"| Sub Divn: Peshawar from
Divn: Peshawar | Sub Dlvn ' 2 | looking after duties of
1 ‘Mardan -1 | the post. ’
Mr. Fatibullah' Sub Divisional Sub D|V|$|onol g f The officer will continue
b Officer (OPS), | Officer,, - - { o perform his duties
L Hydrology lrri: Hydrology liri:- .| against his existing
Sub Divn: Sub Dlvn Bormu posting. ‘
i | Bannu - B .
Mr. Riaz | Sub Engineer, Assnstom‘ o Agoins’r the vocé’h’r post.
Muhammad Warsak Canal Dlrec1or Ofﬁce %
Irri: Divn: of the P. D, .
Peshawar Rehabilitation,ofi -
- Irr: System, Pesh.i :
Mr. Wagarishah | Sub Engineer, | Assistant ~ ¥ | Relieving Miss. Tdbinda
Flood & Director, Office'§ | Nosheen, AD (Réhab:)
Drainage Divn: | of the P. D; } from looking after
Peshawar Rehcblll’ro’rlon of;. chorge of the pos’r
R I B Y Irr: System, Pesh.l |
| Mr. Musharafi Sub Engineer, Assistant Dlrec’ror | Vice at sr. No. 22
Shah ' Mkd: Irri: Div: (Design), Ofﬁce 5
Mkd. of the Chief .~ 4.
| Engineer (Sou’rhﬁ“
Irigation . -
N I N Department. |
Mr..Fazli Subhan Sub Divisional Sub D|V|S|onol The officer wil conhnue
Officer [OPS), Officer} Tube 5 to perform his duties
Tube Well Irr; well Irr: Sub Divn:' | against his existing
. Sub Divn: Pabbi | Pabbi ; ' ___”_poshng
Mr. RoohuliAmin | Sub Divisional | Sub D|V|51oﬁol ¥ | The officer will con’rmue
| Officer{OPS), Officer! irri: Sub ¢ |-to perform his duties
Irri: Sub Divn: Divn: Gohati,  ~ ¥ | against his existing
o Gohati, Swabi | Swabi ~:;_’ : posting. .
Shoukat | Assistant Assistant - * 1" | The officer will continue
Badshah Director (OPS), | Director, Bozcu I to perform his duties
Bazai irr: Project | Project Mordonf against his e><|s’r|ng
R N Mardan 4. | posting. N
Mr. Saeedullah Sub Engineer, Sub DEVJSIOHO| ¥ 'Relievmg SDO, Im Sub
. Arri: Sub Divn: Officer, Irri: Sub z Divn: Swat from®
Civit Canal Divn: Shonglo additional chorge of the
1 Bannu f | post. o
Mr. Bakhtiar Sub Divisional Sub D|V|S|onol £ | The officer will continue
’ Officer (OPS), Officer, Swat. Irr| to perform his duties
Swat Imi: Sub Sub Divn: Swo’r against his existing -
o b | Bivn: Swat ; posting.. - _
Mr. Farid Ullah Sub Divisional Sub Dlv:saonol i The officer will con’rmue
' | Officer (OPS), Officer, Jani Khe | fo perform his duties
Jani Khel lrri: Irri: Subr Dlvn § against his exlshng
Sub Divn: Bonnu o g posting.
BanU - bt e et s cam et ——— -
4
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o 18 | Mr. Asif Khan | Sub Divisional Sub DIVISIOI’I“(EII ¢ |The officer will conhnue

< ‘ : : : Officer {OPS), Officer, Shahbz 1| to perform his duties
’ - ; Shahbz Ghari | GharilmizSub . ' | against his existing
C’ . | Irriz Sub Divn: Divn: Swabi: *§|-posting.
ot e [ Swabi I 1 ,
119 | Mr. Faiz ur 3 Sub Divisional Assxstom‘ Direc’ro ~Against the vacant post.
: Rehman Officer, Irri: Sub {De5|gn) Ofﬂce 2 . :
Divn: Chitral of the Chief..
R N N Engineer (SouTh) B :
20 | Mr. Muhammad | Asstt: Director Assistant ... i.e'.' The officer will continue
ldrees (Rehabilitation), | Engineer {léave “i | to perform his duties as
reserve) Office’ of - Assistant DlreCTOF-\/
, : the Chief ~ |'FDRD ’
RN Engineer (South). | .
21 | Mr. Wasim Malik | Sub Divisiona! Assistant . . E 'The officer wil con’fmue
' Officer, Engmeer (Ieove | to perform his dufies as
Hydrology reserve)? .~ - . +|Dy: Project Director-ll,

Abbottabad attached with - | FDRD.
' '| Dy: Direc’ror(PIg) o

O/O Chief - -+
R : Englneer (Nor’rh) ,
22 | Mr.Hazrat | | - | Assistant Sub DIVISIOFIGII -Against the vacant post.
o4 | Hassan : Director Officer, * sp

{Design), Office Hydrology Irr| ,-:
of the Chief | Sub Dlvn Pesh

Engineer _ i 1

(South), R

Irrigation Tl

Department. : g _________
!

SECRETARY TO GOVT: OF KHYBER PAKHTUNKHWA
IRRIGATION DEPARTMENT '

Endst: No. & date as above.

Copy of the above is forworded to:

The /—\cco.m’ron’r General, Khyber Pokh’runkhwa Peshawar.

The @ Chlef Engineer (South), Irrigation Depcrfmem Peshawar. ‘
The ChidtEngineer (North), imigation Départmeht, Peshawar,
The Ipwe‘dor General, Small Dams Orgonlzo’non Peshawar. '
.The [?wec’ror Generol Flood Domoges Res’rorohon Khyber Pokthnkhwo
/ Peshaworr

‘The FirOJecT Director Baizai Irrigation PrOJeCI Mordon

The IirOJec’r Director, Rehoblln‘ohon of Irngcn‘lon Sysfem Peshowor
All Superm’rendlng Engineers of Irrigation Deporfmen’r

All ’rh'e D¥|stncts Accounts Officer, in Khyber- PokhTunkhWO

0. The Monoiger Govt. Stationery & Printing Deporfmem‘ Peshowor
11.  PSto Mlnls’rer for Irrigation Khyber Pokh’funkhwoé Peshawar.

12.  PSto Chief Secretary, Khyber Pakhtunkhwa.

AR R

s
Lﬁ”" et

= 0N o

13. . PStg Se;cr:e’rcrry Establishment & Admlms’rra’non Deportmen’r
14. PStojSecretary, Irigation DeporImenI Peshowor

15, | Officer concerned P "I-
16.  Persondl F|Ie IR

t
f -
17.  Master File, . ; .

(MISAL K HAI{I‘)"*”
Section Off|cer (Es’robllshmen’r}

1 - ~X-,xm":'4-‘7 S
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REGISTERED NO. Il -

P.ub’lrs'hed by Authorrty S
PESHAWAR SATURDAY ZND APRIL 2011

GOVERNMENT KHYBER PAKTHUNKH,WA
- IRRIGATION DEPARTMENT

| ; NOTIFICATION
Dated Peshawar the 17t February 2011

: Promotron and Transfer) Rules 1989 and in. supersessron of all prevrous rules and_._:‘}‘: i
| o notrfca_trons, rssred rn thrs behalf except Notrfrcatron No SO(E)IRR /23-5/73 dated»'__j'_t- -
', +20-12-2006,° the. lrrrgatron Department in’ consultatron wrth the Establrshment] .
Department“ and the Fmance Department hereby lays down the method of |
: :"recrurtment qualif catron and- other condrtrons specrt' ed rn columns No 3 to 5of the'_'”'..f e
L .i‘Appendrx (pagesi 1 to 5) to thrs Notrf catron whrch shall be applrcable fo the postsf

B :_.g"rn column No 20f the Appendrx \.'7; ; i

N . . . :

RL P N :
: P ' L.

N
PR SRR P

lrrrgatron Department R

v ’ Prmted and: publrshed bytheManager LT
Y Statv & Ptg Deptt. Khyber Pakhtunkhwa Pesh A

GAZETTE-* '

| ‘NQSO(E)IRR 123 51‘73 | ln pursuance of the | provrsrons contarned in sub‘ N
: ;'I'rule( )’ct Rule-B* of the North West Frontrer Provrnce Crvrl Servants (Apporntment S

Secretary to. Government of the Khyber Pakhtunkhwa Provrnce IR
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KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE EXTRAORDI»NARY ZND APRIL 2011

i .Engrneers who jorned service as degree holders | in ClvrllMechanrcal Engrneerrng and -

| . , - | ' APPENDIX
SH | N_omenqlature of Post- -~ Quatifjcatibn.for-appointment S Age Lirnit Method of recrurtment
,.._1_;' 2 .3 4. e 5 :
i ﬁ: PART-I ENGINEERING STAFF R T e e = ; : : - T s
T ] Chief Engingerl e e T 'By selection; on’ ment from amongst the Senior- Superrntendrng Engrneers and Drrectors with at least -
o DrrectorGeneraI ' .|.seventeen years service in BPS-17 afid above, possessmg Degree m B EIBSc Engrneenng (Crvrl) from
4 | (BPS-20) .- : B arecognrzed Univérsity: - . : : NP i
2. Supenntendmg EnglneerlDlrector - By promotron on, the basis of senronty-cum -fi tness from amongst the Executrve Engrneerleeputy
- _|(BPS-19) -~ : N | Directors with at.least twelve years service in BPS-17 and above. ‘
3., } Executive Englneerl Deputy ", | By promotton on'the basis, of seniority cum fi fitness, from amongst the-Sub- Drvrsronal Ofﬁcers Assrstant
g Drrector Lo " .. | Engineers and: Assrstant Directors possessing Degree in B.E/BSC. Engrneenng (Crvrl or Mechanlcal) .
- C (BPS-18) | from a recognized Umversrty with af least five years service as such and have passed the Protessronal .
- " i P S Y B .- | or Revenue Examination' under the prescribed rules. S P .7
4. Assrstant Engrneer/Sub Dwrsronat BE/BSc Degree'rn'CryrllMecharucaI ‘2'1,t0.32years-' {al;" - .Sixty five percent by: initial recrurtment ' oo T ; )
. Officer/ Assistarit Dlrector C Engtneerlng from arecognrzed .o 5. L. [bil.- ten percent by .promotion, on. the basrs of semorlty curn i tness frorn amongst the Sub '
(B‘PS 17) R | Umversrty : .. .*. -Engineers who has acqurred durmg servroe degree in Civil or Mechanrcal Englneermg from al -
5 .t o ' ' : S 'recognrze university. 1
“ ™ ot N e fL . five percent by promotion; on® the’ basrs of senionty cum, f tness from amongst the Sub’

s d 7. twerity* percent by  promotion, on ‘thie’ basis ‘of ~seniority-cum-fitriess from -amongst the  Sub.

.f-_'passed Departmental Grade A examrnatron wrth ten years servrce as such

: Note Provrded that where candrdate under Ctause (b) &(c) above iS not avarlable for promotron the’

vacancy shalt be filled in by initial recrurtment

Sub Engrneer
(BPS-1 1)

™| Diploma of Associate.

Engrneerrng in oo
ClvrI/Mechanrcal/AutojElectncaI

o Technology from a recognlzed

R P

Instltute TeaRETOn e

~ ]

181030 ye’ar's' '

qas Erghty percent by initial recruitment; and - ’ '
" |'b. *twenty-percent  by. promiotion, on the basrs of senronty-curn -fi tness from amongst the Canal .

o Inspectors Work Takers; Gauge | Readers, ‘Surveyors, and dther estabhshments having: Drploma of | "~
. -Associate. Engineering in Civil, Mechanrcal Electrical .or- Auto Technology from a fecognized |-
. . institute or Board of Technical Educatron of Government with at east ten years servrce and have; o,

: passed the departmental Grade B and Grade A exammatron '

.}

—X_;

: [Engineer's; who hold-a diploma ; of Civil, Mechanrcal Electrical or Auto Technoiogy and have' g
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S .- Publishéd-by Authority . -

| PESHAWAR MONDAY, 55THJUNE, 3912,

" GOVERNMENT OF KHYBER PAKHTUNKHWA. -

~

" No: 'SOE/IRRI23-5/2010-11. <~ 1n .
(2) of rule-3- ofithe: Khyber- Pakhturikhwa, -Civil Servanits iApWiﬁtfﬁgﬁt}*Pr'_om'p'tioh and. -
- Transfer) Rules; 1989, the Irrigation’ Department in consultation ith the Establishment " ... .
“Department and-the; Finance Department, hereby direcls ‘that in this Department's ...

LT NOTIFIGATION ™ v ' i

S DT
i e

v Dated 2™ June, 2012: .

. Notification No._SQ(E'.)I.rr;./2.3-5/7§ daited 17:02.2011, the following: amendments shall be

" made namely:- }

)
. Note-”

f.f(ld) |

o In th_é,jAppehdix.T ‘

' - AmENDMENTS .. E

. Against §é}ial No: .4.'.,Ain ‘cbl'ur,ﬁq._No...,_S, fb.r,_'thé‘éi’(is'ftiﬁgf éhtﬁeé:;jf’! clause (by, "_(c) e

and (d), t'he-f_dl'towihg shall be r'espectively'.s‘ubsti,ttjted..qé’n.}gy_;h

(o).

~~.'tv:_'felyt§, percent by ‘promotion, on. the: ba.s;isftiff-séﬁ_iiq:rity'-éﬁm;ﬁiﬁéé.si from .
- amongst -the Sub: Engineers, ‘having 'degree.'.‘._vip-jg,(:'_iyi.l..'Ehgingering"_pr .
‘Mechariical Engineering from-a récognized: university- and have passed - .

o depadni'énta},gra.d_e B&A.exar’pinatiq’n-'Withfﬁygéyeér'.§_éwice o¥such..’ "

" Note- Fo’{_.thge' purpose; of Claus.g_,v(b),._a Joint seniority listiof the ‘SubEngineers

" :maintained and their seniority is‘to ‘tjé:'re‘qkbﬁ'ed, from'the date ‘of their 1t

T

_ ‘Note-

..~ Technology shall'be maintained , :
P the date o‘f:t'héir;j?—__' appointment as Sub'E‘ngineerZ"

L T T TR I N
- eight percent by promotion;:on fhé :basis of 'senior .
' .amongst the Sub Enginiekrs, havirig:Degrée in-B: Tech, (Hons) and have - -

: ‘pass:ed.fdeiiartme’ntal»-‘.Gr;adg‘ B a"d"A~e"ém.i.”ét,ibn"’v;\'gith{ﬁyefyears service,

N

having ‘Degree in ‘Civil Engineering or Mechanical:Engineeiing’ shall be” b

b

appgihtr?en{ as'Sub‘Engineer,

i

E.o'r‘tqe;purpc_{sg!,of"c_!aqsq -(©) . senioritylist. ;Sf"ﬁvg;;b":gﬁgingefs'-ﬁav;hg.-‘.;. S
‘ ;Dje;gr.eg in B: Iecbj3(Hq::is_)._;;shall'~b.é';main‘ta,iljéd;jaridﬁt'he;jt. seniority.is fo be ...~
~ -reckoq}ed from the date'bf.thg-zir'1fﬁ;appéihtfpén;}as..s@b‘F_.-:ng._in.t-;'er.» Lo

o R . o 3 B S '; STy e .
Alfift?‘engf percent. by promotion, .on:'thé. basis of ‘sepigrity-cum-fitness, from.. .
amongst-the Sub Engiheers, who hold a Diploma of :Associate Engineerin -
Civil, Mechaniical,. Electrical or 'Auto Technology, ‘and have passéd .-
o depaﬁme‘ntéf Grade B and A ‘examination,’ 'With@;;‘ﬂve'-y_earg--s;ewipe~a's '

Fof the purpose of ‘claﬂse,'.(d), “a.séniofity list of 'Siib Engineers having "
Diploma of Associdte Engineering in Civil:-Mechanical, Electrical .or Auto o
nd-their seniority:is'to be reckoned from ..

i

Coaz

:

L.

-pursuance of the ‘Provisions. contained in sub-rule -

YBER PAKETUNKHWA




9

AT 13 knveer PAKHTUNKHWA GQVERNMENT GAZETTE EXTRA

RDlNARY 25TH JUNE 2012,
IR A Note— The quota of clause (b), (c) and (d) above respec i 'e

e

N b

rnltzal recrurtment if no surtable Sub Engmeer is: avauanle for promotlon

- ii. . against. serlal No 5 Fin column No 5 for the exrstmg entrre
' followrng shall be substrtuted namely

1
,/.‘(/b)' i fteen percent by promo{ ion, on- the b

asis’ of semorlty»cum-?thess from
amongst the Canal Inspectors, ‘Work Takers,. Gauge Readers,- Sisveyors;

having Dlploma of Assocrate Engmeerrng in Civi Mechamcal Electrical or
Auto- Technology froma recognized Board of Tect nical- Educat:on having
passed the departmental Grade-B and Grade~A

\/ seven years servrce as such and

{c) Afve percent by promotron on the basrs of semomv cum fltness from
amongsl the Canal- Inspectors Work Takers, Work Minshi. - “Surveyors,

and - work superlntendent having . passed the.. departmental GradeB
exammatlon wrth at-least ten years service as such

i 'ili. N ,;Agalnst serial No 7, rn column No 5 “for the words *

three'.‘years’: e words “one
year shall be substltuted

. agalnst serial No 9 m column No

3, for'the ex_rsting?entry thé,foll-oWhn shall be
substrtuted name!y

-

] N

- a. Bachelor Degree or equrvalent quallf catlon from a recogmzed Umvers;ty and
b A speed of ;80 words per mmute in short hand in E‘nglssh ano 10 words per
mlnute in Englrsh typmg and
{
T agamst serral l\o 13 tn column No 5 |n clause
Tare under 45 years of age shall be deleted

-

(b) the words and nguros “and

l
l

a1 i

f SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA
IRRIGATION DEPARTMENT

5
%
t
l
l

T

Pnnr.ed aud pllbllshed hy the:| Manaaer
Staty &Ptg Depu. KhyberPakhtunkhwa. Pesh

~

¥ <
i
!
{

ly sha ,:"be fi lled in. by

m clause (b) the

e\f 'amtnataon with at~least B

$
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- (BS-17).

above nameg

department, §

To.

Ir

Tne‘,C'hlef Engineer. [South),
rlgdhon Department.

/’
/7
2
4

| GOVERNMENT OF KHYBER PAKHTUNKHWA

IRRIGATION DEPARTMENT " :

No. SO(EY/I:/23-5/73/2012
" Dated Peshawar the 15" Jan, 2013

Subject: APPEAL AGAINST THE AMENDMENTS IN SERVICE RULES NOTIFIED

ON 25‘06 2012

~ flam d|rec’red to refer to the subject no’red dbove and to sfo’rp

that  the.

fo‘llov‘vwg Graduate Sub Englneers

|

hove made a joint

oppeol/represerTohon with the request that the condmon of Grade B&A

examination
12%. share qu

the post ef‘ As

Engineers is n

na

otq

ot

V- be withdrawn from the Service Rules and according to

A number Graduate Sub Englneers mdy be promoted to

SISTOH}T Engineers (BS 17)- !

) Mr. Shoukat Badshah. : £

u _ ‘Iv'ir Bdkh’rydr _ ) " L

i M Asif Khan ~ :%

8
Itfis poum‘ed out Tth eorller Mr. KhUI’ShId Ahmdd B. Tech (Hons)
Sub Engmeer WC!I preferred a depor’fmenfol represem‘ohon for exemphon
| 'from Grade B&Al exommo’r:on and reckonlrng h[s semonty from the date of
acguiring 8. Tec-lim (iHons) degree The Es’rdbhshmen’r DepdrTmen’r vide Ieﬂer
“dated 11.0‘5.:201;2 did not accede to the reques’r of the official and
regretted his drgap ;. being not-: en’rer’rdlndble Undér the rules (copy‘

attached). ' L %

In view of the above, the joint dppedl of:"rhe graduate Sub

erter’rdmdble because the groduo‘re Sub Engineers hdve

already exceeded Thelr share in promotion to The pos’r of Assmom‘ Engmeer

|

Encl: as above

am,

Lt womommin e

,,rherefore directed fo reques’r you foé pledse inform the

| gra juo1e Sub Englneers occordlngly Under mhmdhon to Thrs
lease. N i:-."f §

B

'?ﬁ.f'- ' ilw AN)
- Section Officer (Estt )

bt
PV "

i

AT A by o

wsdhger 5w, e
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

! .
- [ y o
Asif Khan, Sub Divisional Officer R a Jl " (Appellant)

Government of Khyber Pakhtunkhwa Throug_h Chief ISetcre’rory & lothers.

|
Service Appeal No 1389/2014' |

VERSUS

At

(Respondents)

| i .
JOINT PARA WISE COMMENTS = - :

Respectiully Sheweth: . E
Preliminary Objections. ’ K ’ '
1. That the appeal is in—compei_en’r Wi‘thpu’r c':o.use‘of action ojnd Ioc,u‘s
standi. il ; _ . Sl
2. That the amendments in fhe service recruitment rules have been made i-
in the interest of the Qppellonf-/depcr'tmenT ' : ' , ‘ |
3. That the subject matter has olroady been decided by the Supromo
Court of Pakistan. ' I |
4. That the amendments in the rules could not be clcnmled as vosfe
right. ¥ ! .
5. That the appellant was oppormcd on Qchng chorgelz basis whlc h Js _
clear from Ihe appointment order dated 13. 112 2011 ond not promofod
1o BS-17 on regular basis. | i 1'
6. That under rule 9 (6) of Khyber Pakhtunkhwa (Appomfmen’r Promotion
& Transfer) Rules, 1989, oc‘nnq charge bosnsloppormmenr creates no
right of reqular promotion. ’ ! ' | _
/. That he is esiopaed by his ocTs! of dcc,opilng ’oppomtmonf as /\ssrs!c*n*
Engincer (BS-1/) on acting chorqe basis.
8. That there is mis joinder and non~;omdor of necessory pcljrhos
ON FACTS Lo |

! .
Thal Para |is admitted to ’rho effect that The opp<,llonl has joined

the Department as @ pre- sorwc e (;roduofe Sub Engineer on
18.12.1990. |

Page 1 of4
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i
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i
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i
i
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J

B WL, A

That Para? is not fully comect., The oppellcm’r hos conc.c-\oloo'
material faets from this Hon'able Tmbunci regordlng hls: own share of
quota in the rules. The rules were framed cr%d omendied from time
to lime by Ihe competenl oulhorlty at Compdoni forum for the

bettermaent of the deporfment Qs weil as mcumbenTs of all ccﬂogory

J
with. due regard to the semorliy-<‘um f|’rness and su;toblhiy for the

posts, keeping In view the. slrc‘nqlh of coch coioqory of Sub

Engineers 1o the post of Assistant Engineers|in the Delporfmenf. So :

far the representation of the appellant is concerned, Ihe same was

considered by the competent forum by Proy iding 12‘%; quota to the

Graduate Sub Engineers. :

Incorrect. The appellant alongwith his other colleadues were not
o ¢ . .

promofced o the post of Assistant Engirﬁeers bul, have been

l e L :
appointed on acling  charge “ basis  vide nofification  daled

13.12.2011 (Annex-1) ogoins’rffhe .pos’rs vocéu’red duejio posting of

requilar Assistlant Engineers ogalnsf the proecf/ex—codro posis of

Assistant I ngineers, which- are Tomporory and |s; a S'Fop-gczp
|

arrangemaenls to run the off0|rs of the Deporfmem and provide *

ncenlive lo the incumbents of the depcmmem‘ for Thelr beﬁermc*nl ;~

The appaoellant has own cofogory of Groducﬂ‘e Sub Engmoers holding

B. S¢ tngineering in his own share of quota. He will be promomo onl

|

|

i -
thal in response 1o Ihis Para the sub ect quofc for OCJ(,h c.cnic*qory

was faken into consmﬁeroﬂon cmd ﬁxod 12% quofo for Jlfho C;roc:luoi

his turn subjoect to the availability of post in hls cadre. i
|

Sub anmc\ors against their ’roiol of 13 NOI Sub Engmoors is moro .

| .
than sufficient (Annex-11). The senior lnc,umb,en’rs of this cadre have
' - ! ! : :

: L L
already been promoted to the post of Assistant Engineers on the,
' | !

previous: rules. The quota s highly so‘fLJroTe:ad and e>r'<hd‘usfed and .

thore is no single vacancy Td promote the Eo;:>peHon'I j‘Io the post of

Assislant I ngineer. So far as d(\pcrlmon’rol roprosonfoﬂon of the

appcllant is concerned, the sczmo has been sent ond filed f>y fhe

compatent authority hovmg no fenable Ushﬁco‘rlon (Annex H)B
i

i
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- Vi.

Grounds:-

1

|
|
|
i
H

3

Incorrect. As stated earlier not a.single vacancy is !ymg voc cm in

the calegory of Graduate Sub Engineers for promo‘rlon to the posr

of Assistan! Engineer while some senior incumbents hcvmg B [ec h,
(Hons) Degree who have not ever ovoiled the quolc as /\wsmm
I'ngincors were considered 'for promotion o The p(ix;!' of /\ssm‘iont

Engineers  and  got opproved by ’rhe compei'em’r aful‘horii‘y
| !

according 1o the rules no’nﬂed on 25.06. 2012 No ves’fled righi‘ of the =
appellant has been occrued to promo’non nor ifs violated by any of
the rospondonfs All the employeos of the depor’rme'ni are Oquczl m ,

the eye of law and rules. The appellant hos no couse of odlon 1o.

approach this Hon'able Trlburml 4 ‘ |

Para- 6 correct to the exTenT that the oppellon’r and  of hors"f

|
approachoed the Poshowor ||th Court, Peshowor but the /\Uqus.

courl disposed off the writ |:>elmoh of the appellant dnd olhers with

entertain and

|
the direclion that the exclusive jurisdiction to ’

adjudicate upon the matter relating to the right to {be con'sidered ,

for promolion to a h|gher grade are vested i"n the Khyber

Pakhiunkhwa Service Tnbunol Act, 1974 and under Afﬁc:le 212 of the

Conslitution of Islamic Reputﬂﬁc of Pakistan 1973 to i‘qike cognizance,

thercof. S ' [

‘-

. . : |
R | f
A. Not correct. Neither omission .nor any violation has been made

el

by thoe respondents. Each and every employee .of ‘The

[ ' :
department is equally treated in cnc*cor'donce vvi'!‘h fhe law and
rules in vogue. They hovo no vested rlgh‘r to be promok‘d to the

posl of Assistant [nglneors as arule of Iow
i

B. Nol correct. The oppeilomL was nOT promQTed put  was
appointed on acling chcrc;e"bosis as Assis‘ron’r Enqineers for the
lime being on the posts vacated due to poshnq of regular
Assistant Engineers  against the prOJec’r/ex»codrc\ posts.  His
appoiniment on acting charge bo5|s will be withdrawn on
complelion of the project and return of regular  Assistant
Enginaers from ex-cadre posis. As their guota was exhausted by

their senior incumbents according To;’The rules, therefore, no

vacancy is available for promolion of the appellan! in ihoir

quola. This is the main point for the consideration before the
august court. |
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C.

D.

It is thorefore humbly proyed 1h<11 the cppeo! of the c:;ap;se!lcjr1'1'lff"i:§

devoid of merit and wilhout subsmnce be dlsml‘ssed W|’rh cos’f ,

Vi
i
'

1
}
i
|
I
|

y |

Nol correct. The rules , amended were for The bonoH of all

categorics of The Sub Eriwgino@rs and no one has bc*c\rw given c:ny
preference. The rules are fromod by
pursuance of Section 3 of Khyb(,r Pckhfunkhwo (/\ppom ent,
Promolion & 1989.

Transfer). f\ulgzs,

The oppelk:rﬂ will
|

considered on their furn for promotion according to the law and,

availability of posts in their respective cbdre.
!

Not correct. The appellant is govemrinen’r serv:cmT and has to
The '
the APT

Pakhiunkhwa for the beTiormonI of

abide by rules and regulations.

mandale of Section 3 of Rules,

fngine ors of the dt,porimonr No one|has b(,c,h d(*prlvod from

his duc right. The moﬂcr is a policy of the dopczrimonf and

approved by the compm‘oni authority under the Thoory of'g

delegaled k\glslchon

. Nof correct. Acting Chorqo oppomfmenf creaios no| rlqhi of

c,onhrmahon of a Civil- Servon’r to be consrderéed for fho noxi '

highor grade as a moﬁer of rlqh1 H’]IS is subject ’ro fhe czvcnllobmty

e
of posfs and sonron’ry~cum ﬁfnc,ss from ’rhe respective c,odro

kS
t )

e respondenls vvouldllike o offer some other grounds auring

Ihe course of arguments. :

r

Lo .
Chief SGCM Pakhiunkhwa |

(Respondent No. 1)

Irrlqo’non Depqdmom
; (Respondem |No 2)

Chief &
(Resp

UtH) Irrigation
ondent Nlo 4)

I
|
i
t
1

the compefcm‘ forum in '

be

rules fror'ned Uhd("f’ 'l'h(?
1989 of Khybor3

'eoc:h c,cn‘ocgorlos of Sub

i ,
'i i I{ f ‘,_:,

z b ';
- Secretary ovtiof KPK, o




Ry (}()VERNMFNl OF KHYBER PAKH' TUNKHWA
fd lRRl(,ATION DEPARTMENT
Dated ‘Péshé&var 13" Dec, 2011 /
NOTIFICATION o

/4-5/2011 Vol-li: Consequent upon ’rhe recommendohons of the

P
Promohon Committee, the Compe’ren‘r Authom‘y is pleased to

NO. SO(EJ/IRR

Departmental

appoint the followmg Sub Engineers to the posts: of Asmston’r Englneers / Sub
[

Divisional Officers

gr——

(BS 17) of Irrigation Depor’rmen’r ‘on, oc’nng charge bos[s with
immediate effect: - .

|

..r._._“.-__

Lo Mr M}Jhommod Sadiqg
i Mr M}Jhommod Parwish
. Mr Fond Gul
v, Mr AbdurRohlm
V. Mr Shoboz Khan . :
Vi, - Mr Muhommod Akhtar Jan
Vil Mr Inoya’rulloh Jan- "
Vil M Foim"ulloh
IX. Mr RIQZ Muhammad
X. Mr ] quor Shah .
XN M) MLiJShGFOf_ShCIh :
Xii. “MrjFazliiSubhan R
Kl MrfRooful Amin 1
Cxive M Sh\ ukat Badshah ’% ‘
XV. Mr. Soeedu”oh Y
XVi. Mr. Bokh’nor CeE
XVii. Mr. rond Ullah E
XVill. Mr. A5|f Kthcm . i
2- Uponi their appointment on ochng chorge oasis  as  Assistant

Engineers / Sub Di!vmonol Officers (BS- 17) the’ compe’renf authority is ‘further

‘pleased fo order}the transfers / pos’rsngs of ’rhe followmg officers of Irrigation

P ?

Department with tm“nedfote effect, in the public m’reres’r T
sr. | Name of()ﬁihef ~ Fom [T "'fo" Rér;ﬁarizsm T
NO. ; L. e e e e — ey v e ..N .‘. D L ——— e e ee s
| -Mr. Muhammad | Sub Engineer, Sub D:vmonol , Rehevmg Mr. Abdur

Sadig 2 Imigation Sub - | Officer, ‘ _';1_{;Rchlm SDO Irrigation

. | Division, Hydrology - :%[:Sub Division, '

Kohis’ron ' -.,""'Abboﬁobod from

127 | M Muhay

Parwish

3 |Mr Fard G

.1 Sub Engineer,
‘Balambat
Irrigation Sub
Divn: Timergara

Abboﬁobod;;b

Sub Davmonol

Assistant
Engineer (OPS),
Leave Reserve
Postin
Peshawar

Assista n’r

Reserve Post in -
Peshawar, Ccmol
Divn:

CanalDivn: |~ ¢

-+ fiadditional charge of the
C _‘.‘]posf

Vlce at Sr.No. 19
Officer, Irrlgo’u_on
Sub Div: Chi’rr'c‘jl .

u
A

P

- |ithe officer will confinue |
Engineer, Lecve

.to perform the duties of
AD IV, FDRD




9

(@]

Y

g
i
| Mr. Abdur Rahim

| Mr. shalbaziKhan

Sub Divisional
Officer (OPS),
Irr: Sub Divn:

Abbottabad

Officer, Irr: SUb
Divn:

Sub Divisional
Officer {OPS),
Flood Sub Divn:
No. 2, Flood
Divn: Peshawar

Sub D|v15|onol
Officer,Flood .

Flood Divn:~ .
Peshawar = = -

SUb Divisional” 1.
Abbottabad

Sub Divn: No. _2,‘

| The officer will continue

| to perform his duties
against his existing

| posiing.

The officer will continue |
.to perform his duties

| against his exwhng
posting.

i MrT_Mul*orqmbd

Sub Divisional
Officer (OPS),
Mech: Irri: Sub

1 Divn:D. I Khan

Sub Divisional

Irri: Sub Dlvn
D.I. Khan -

¥
| mr. - Inayatuliah

Sub Engineer,

Officer, Mech:

‘The officer will continue

to perform his duties
against his existing

- | posting.

Sub D|V|5|on01

| Relieving SDO Workshop

[ mr.Musharaf]

Flood &
Drainage Divn:
Peshawar

Director, Ofﬂce
of the P. D"
Rehoblllfo’qon of

Irr: System, Pesh i

Sub tngmeer

Assistarit DlrecTor

Jan Tube Well Irr: OfficerMéch: Irr - Sub Divn: Peshawar from
A b Divn: Peshawar | Sub Divn: ..~ " | looking after dufies of
R e : Mardan o tthe post. )
Mr. Foﬁnunqh} ‘Sub Divisional | Sub Divisional . .| The officer will continue
' C Officer [OPS), Officer, - - | 'to perform his duties.
“Hydrology Irri: Hydrology drri: = .. | against his existing
i | Sub Divn: Sub Divn: Bannu: | posting.
_ Bannu _ L
Mr. - i |Riaz | Sub Engineer, Assistant “Against the vacant post.
Muhammad Warsak Canal | Director, Office .
Irri: Divn: of the P. D;-
Peshawar Rehoblll’rohon of
| Irr: System, Peshi. & '
Mr. WagariShah | Sub Engineer, Assistant - .1 | Relieving Miss. Tabinda

| Nosheen, AD (Rehab:)
from looking after
charge of the post.

Vice atsr.No.22

‘Mr. Saeleddllan

Bazai Irr: Project

| Mardan

PrOJeCT Mordon‘ .
poshng

Shah Mkd: Irri: Div: (Design), Offlce
Mkd. of the Chief & *
| Engineer (Soufh)
Irigation -
SRS HURN SO A P : | Depar Tmeﬂ’f_____f“ ) e - ]
Mr. Fazli Subhan | Sub Divisional Sub DlVlSlonol The officer will con’nnue
| Officer ([OPS), Officer, Tube -+ & | to pefform his du__hes
{ Tube Well Irr: wWell Irr: Sub Dlvn '| against his existing
. Sub Divn: Pabbi | Pabbi ot posting.
Mr. Rochul;Amin | Sub Divisional Sub Diy|5|onol__ 1 The. officer wil con’rmue
Officer(OPS), Officer, Irri: Sub i -| to perform his duties
frri: Sub Divn: Divn: Gohati, % | against his existing
I Gohati, Swabi | Swabi - - &7 pbosting.
Mr. Shoukat | Assistant Assistant The officer will con’rmue
' | Director [OPS), | Director, BOZOI Jrr to perform his duties

against his exw’nng

Sub Engineer,
Irri: Sub Divn:
Civil Canal
Bannu

' Sub D|V|$|onc|
Officer, lrriz. Sub
Divn: Shonglo

Rellevmg SDO, Irr| Sub
| Divn: Swat from -

: oddi’rionol chcsrge of the
| post.

| Mr. Bakhtiar ©

Mr. Farid U

lah

Sub Divisional
Officer [OPS),
Swat Irri: Sub
Divn: Swat

Sub D|V|S|onol
Officer, Swat Irn
Sub DI\{I’\ Son

Sub Divisional
Officer [OPS),
Jani Khel Irri:
Sub Divn:

Bannu

Sub D|V|5|on01
Officer, Jani Khel
Irri: Sub Divn::
Bannu

1 The officer will commue
to perform his duties
against his existing

: poshng )
1 The officer will continue

to perform his duties

" :| against his existing
' posting.




R T LY

18 | Mr. Asif Khah | Sub Divisional | Sub Divisional % | The officer will Continue
I ‘Officer (OPS), Officer, Shahbz ;’ro perform his duties
Shahbz Ghari Gharilrri: Sub - - 2. against his existing
irri: Sub Divn: Divn: Swabi’ .| posting. '
SRS IR S Swabi__ sl
19 | Mr. Faiz'gr Sub Divisional Assistant Dlrec’ror ”AgomsT the vacant post.
Rehman Officer, Irri: Sub | (Design), Off;ce AN
' Divn: Chitral of the Chief .~ 7|
N N Engineer (South)
20 | Mr. Muh ommad | Asstt: Director Assistant - | The officer will continue
Idrees ] (Rehabilitation), | Engineer (Ie_'o,\,'/'e-g{.- “to perform his duties as
: 1 reserve) Office of | Assistant Director-V,
: the Chief f "FDRD
S L Engineer (Sou?h) e L
21 | Mr. Wasim Malik | Sub Divisional Assistant. o ¢ :..;f-“The officer will continue
. Officer, Engineer (Ieove f-fo perform his duties as
Hydrology reserve): .z Dy: Project Director-ll,
Abbottabad attached with . -1 FDRD.
Dy: Dlrec’ror(PIg)
. O/0 Chief
D ‘ ‘ Englneer (Non‘h)
22 | Mr. Hazrat Assistant Sub D|V|5|onol‘..?Agc1ins’r the vacant post.
& Hassan Director Officer, N '

Hydrology e |
Sub Divn: Pesh -

i
‘iv .1:
‘s -

(Design), Office
of the Chief
Engineer .

{South),
Imigation
) Depariment. ]

SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA
- IRR.GATION DEPARTN\ENT

Endst: No. & date ds above.

Copy of the above is forwarded to:

AN
A
P S
o

The /i\cc;’o untant General, Khyber Pokh’runkhwo Peshowor
- The ChiefEngineer (South), Imigation Depon‘mem Peshawar.

The Chlef Engineer (North], irrigation DeporTment Peshawar.

The [Dlrecfor General, Small Dams Orgomzohon Peshawar. :
The D:rec’ror General, Flood Damages Res’rorohon Khyber Pakhtunkhwa,
Peshowors
6 The I?ro;ec’r Director Baizai Irrigation Project; Mordon
7. The Firo;eci’r Director, Rehabilitation of [rngo’non Sysfem Peshawar.
8. All Superln’rendmg Engineers of Irrigation Deporfmem
9
1

LN

. All the Dls’rrlcis Accounts Officer, in Khyber Pokh’{unkhwo
0. The I\‘Aonoger Govt. Stationery & Pnnhng Depor’rmen’r Peshawar.
11.  PSto Mlnister for Irrigation Khyber Pokhfunkhwo‘ Peshawar.
12.. PS to Chigf Secretary, Khyber Pakhtunkhwa. g
- 13, PSto]Secretary, Establishment & Admums‘rrohon DeporTmem‘
14, PSio Se,cre’rcury Irrigation Department, Peshawar
15. Officer concerned. IR 0
16. Persond| F|Ie
~17. Master Eile.

Sechon Offlcer (Es’robhshmen‘r)

_,..

; . 5
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EXTRAORDINARY A REGISTERED NO Plll

KHYBER PAKHTUNKEWA
TR “ Published py Authority. - 77

PESHAWAR SATURDAY 2ND APRIL 2011

GOVERNMENT KHYBER PAKTHUN"KHWA
N : IRRIGATION DEPARTMENT

e T NOTIFICATION .

e .‘

NO SO(E)IRR 123-5173 In pursuance of the provrsrons contamed rn sub‘ "

. ,,'rule (2) of Rule- 3 of the North West Frontier- Provrnce Crvrl Servants (Apporntment S

- Promotron and Transfer) Rules 1989 and in. supersessron of all prevrous rules and._,.'fi C
notrl' catlons 1ssJed lnithrs behalf except Notlﬁcatron No SO(E)IRR /23-5/73 datedl_’: C
'.'-..20,12‘2,006., the lrrrgatron Department rn consultatron wrth the Establrshment';

' Departm‘ent a‘nd the Frnance Department hereby lays down the method of i‘-.: :
L ,recrurtment quallf catlon and other condrtrons specrf ed in columns No 3 to 5. of the Yol
' ,‘_'Append:x (pagesi 1 to 5) to th:s Notlf catton whrch shall be applrcable fo the posts'

o inc column No 20fthe Appendlx o \ _»-ff'. R s SR

. ."1....l,'¥:‘ ‘~.‘

L l lrngatron Department

CH ".-."'6’88, S I S I
. . - - e T AL ST

Pﬂnted and publ!shed by the Manager . L

) '4 Staty &Plg Deptt. Khyber Pakhtunkhwa Pesh

GAZETTE

By s 4-:‘.:.§§ecretary to. Government of the Khyber Pakhtunkhwa Provrnce L
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KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE EXTRAORDINARY 2ND APRIL 2011

APPLNDIX

Al Nomenclatu{e’ of Post-

Qualificationforappointment i

Age Lirnit

Method of recrurtment

.’)' - S

SO —.:;-3 Aol vdmer e e =

B ;.3-..-.—;.4,-».:%—_«;3._“*— S RIS N  AR T aa TG T AS LTRSS AeaTe LK LA s s W RS S A T i §om RE RT o

EPPEIS WS

T PAR TENGINEERING _STAFF

ER R

P~

e T R e

" "By sélection;on' ment from amongst the Senior Supenntendmg Engmeers and Drrectors wrth at Ieast

< (BPS-1 7)

Off cer/ Assrstant Dlrector

Y
R -

. | Engingering: fromarecognrzed
. ";Unrversﬂy S

Chief Engineer/ B -
~ | Diréctor General - | seventeén years service in BPS-17 and above possessrng Degree in B E/BSc Englneenng (Crvr!) from
o| [ (BPS-20) - - a recognized University: o N )
2. 'Supenntendlng Engrneer/Drrector . By promotion,-on the basis of sentonty-cum-f tness from amongst the Executrve Engrneors/Deputy ‘
_|(BPS-19) -~ : > | Directors with at least twelve years service in BPS-17 and above. .
3., [ Executive Englneer/ Deputy - - - | By promotion, on'the basis of seniority cum fitness, from amongst the-Sub- Drvrsronal Off cers Assrstant
| Director’- * *.._ | Engineers and. Assistant Directors possesssng Degree in B. E/BSC. Engrneenng (Crvrl or Mechanrcal) ‘
. o (BPS-18) | from a recognized Unrversrty with af least five years service as such and have passed the Professr0nal -
N ] i | ' ' S - jor Revenue Examination under the prescribed rules S S A
4., Assrstant Engrneer/Sub Dlwsronal BEIBSc Degree in ClvrllMechanrcaI; | 21to32years  [a;  .Sixtyfive percent by initial recruitment. -

o -Engrneers who has acquired durrng service degree in"Civil or Mechanlcal Englneenng from a
© recognize unlversrty

; e i ve -percent by ° promotron on the basrs of senlonty cum, f tness from amongst the Sub.‘

- Eng;neers who joined service. as degree holders in Crvsl/Mechamcal Engineering.and .

‘-,péSsed Departmental Grade A exarnrnatrcn wrth ten: years servlce as such

V' Not_e Provrded that where candrdata under Ciause( )& (c) above |s not avariable for promotron the :

vacancy shall be filled in by initial recrurtmenr

b ten percent ‘by -promotion, ‘on_the basrs of senlorrty cum - ftness from amongst the Sub-

s

_ {éub-.tf';ng.ineér:‘ '
|BPSA

e 'Dlploma of Assocrate

Engineeringini = .. ‘
CrvrI/Mechanrcal/AutojEIectrrca!

R ,Technology from a recognrzed
h .’Instrtute '

1810 30 years

Erghty percent by initial recruitment; and

a. ‘
b twenty percent by promotion, on the basis of senronty—cum-frtness from amongst the Canal e
" Inspectors, Work Takers, Gauge | Readers, Surveyors.and dther establrshments having Drploma of |. -
. Associate. Engineering in Civil, Mechanrca! Electrical .or- Auto Technology from a fecognized |-

-~ ifstitute of Board-of Technical Educat:on of Government with at least ten years service, and have

passed ihe deparlmental Grade Band Grade A examrnatlon

BE d -+ twenty percent by promotion, on the basis of senronty-cum-f trigss from amongst the “Sub:| - "j:'f"
1 7 Engifeer's, whohiold a diploma of Civil, Mechanical, Electrical or Auto Technoiogy and have o




A % EXRAORDINARY .~ -
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I TR Publlshedby Authonty
____| PESHAWAR, MONDAY, 25TH JUNE, 2072.
" GOVERNMENT OF KHYBER PAKHTUNKHWA, .
'- l - IRRIGATION DEPARTMENT. -~ - .
e NOTIFICATION = - . 1. i
h © - -Dated: 25" June, 2012, . 1L

R KEYBERPAKHTUNKHWA LR

No. SOE/IRRII23-5/2010-11. - In pursuance: of the_ provisions contairied in subruis -

() of ‘rule-3 of the: Khyber Pakhturikhwa, ‘Civil Servants (Appointment, Promotion’ and..

Transfer) Rules; 1989, the Irrigation Department in consultation with the Establishment -
Department and. the Finance Department, hereby directs that in .this Depaitment's .-

- Notification No.’I.SO(E)irr;/2l3-5/7§3 dated 17:02.2011, the following .amendments shall be

- made namely:-} -

-5, Against Serial No 4, in column.No. 5, for.the ‘xisting eniries, in clause (b), ()

In tbe.jAppehc.ﬁxr,i'

}{!tA~.  */UWEhEﬂﬂENiS f?:f?j ¥;i"’f;'

P ]

|

and (d), t‘he fdl!bwihg shall be réspective!y’.gubsti,tgifed-,'nam@?ly: S

R I y AT i e T e e
R ) I twelve percent by promation,. on the: basis. of seniarity-cum-fitness, from .
. - ' amongst the Sub Engineers, 'having degree ‘in :Civil Engineering " or’

L deparimental grade B&Aexaqﬁnatidn-Mth:ﬁyg'-yeari§_ervice of such. *

having Degree in Civil ‘Engineering or _Me‘chahigg["}Enginee’fihg' shall be™
' appointment as Sub "Engineer," AR

'(c)‘ . eight p :rqen't
..~ amongst

. assuch; and"

_reckoned from:the date’of their 1% appointment as Sub Engineer. -

(d) - fifteen’ percent by’ ércjmdt.ion,'foh:':thé basis .Of:.'fseﬁi':c'fjijity—cu‘m-ﬁfri.ess‘, from.

such. |
- N |

~ Note- Fo'g‘thfe' purpOse,._bf‘c-Iat‘Jse.'.(.d),’.é.‘s'en'i'Qtity ‘Ii‘st_éf \‘Siib'"iEngjineer's"ha‘ving‘,__-‘f .
: - Diploma of Associgte Engineering in -C,iyil',Meghasf)i“ca'l, Electrical,or Auto’ . -~
nd their seniority is'to be reckoned from .-

. Technology shall be maintained

. the date lo'f.'t'heéir;1'?_‘ appointment as Sub Engineer. 2. -

L A212

o
i

Mechanical Ergineering from-a recognized. uhiye;s;ity-'.ahd.hav'e passed - :

' Note- Fof the' purpose 6f Clause. (b), a Joint seniority list of the ‘Sub Engineers

_ hbyf"ﬁfthOﬁép;f;bﬁ';-.fh'é-'5-ba;é;j"s‘j'bff;'.seﬁibrsij§c‘ﬁﬁfeﬁthess, 'ff)(‘}m. o
he Sub Engineers; having:Degréé in-B: Tech, (Hons) arid have -~
‘ 'passedide’p‘aﬁméntal_*Gr;a(i? B and-A ,‘exart_j:i_négion-»-"'\_gitith five'years service .

' .' _ Note- 'Eo'r_"thlej*purponsgé;'.oi clause ‘.‘-(é)i-_'é.._s.e_'aid‘riit‘y._: list. 6’\_’1‘3‘@5-jEr’igineeis"havirig"‘,
- - -Degree jn B:Tech ‘(Hons) ;shal!'-‘b.é';;main,t_a,ir_iédi;arijd-z_tfjlejr. seniority.is fo be- ..

amongst'the Sub Engineers, who hold & Diplomia ‘of Associate Engineer in .
Civil, ‘Mechariical, Electrical or Auto Technology. ahd have passed
depa’rtmgntéf Grade B and A ‘examination,’ ‘withg;_--ﬁve'yea’rs-s:‘er\iipe-a's

- maintained and their seniority is: to be ’reqkbhed.fljdm.th'e date ‘of their 1=t .-
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g . ; '.5

D . i

e Note- The quota of clause (b) (c) and( ) above respecsrrly shal! be filled in. by S
S rnrtual rerrurtment rf no surtable Sub Engrneer is: avan:nle for promotlon

-I

i . against senal \lo 5 in column No; 5 for the exrstrng entn

' fol!owmg .shall 3e subsfltuted namely

clause (b) the .

,/‘(/b)' -‘f fteen percent by promo{ ion, ‘on’ the basrs of semonty~cum rl’ness from
amongst the Canal Inspectors Work Takers,. Gauge Readers, Stsrveyors
having Dlploma of Associate’ Englneermg in Civii Mechamcal Electrical or
Auto- Technology from-a recognized Board of: Tex; hmral Education havrng
passed the departmental Grade-B and Grade-A ';\‘ 'amlnatron with at-least

.seven years servrce as such and ;
\{ five percent by promotron ‘on the basrs of senrorcfv cum-ﬂtness from
amongst the Canal Inspectors, Work Takers, :Wcrk Munshi, Surveyors
AP and "work superintendent, ‘having . passed the departmental Grade B
L : exammatlon wnth at-least ten- years servrce as such
: N H
ik Agalnst serial No 7.in column No 5 for the words three years me words one
' year shali be substltuted

l,"iv. _,agalnst serial No 9 |n column No 3 for the exrstrng entry-th'e followinyshallbe = -
substltuted namely ~
i i
- a. Bachelor Degree or equrvalent quallfrcatron from a recognlzed Unrversaty and
b A speed of 180 words per minute in short ‘hand in Engllsh ano 10 words per
mrnute m Engllsh typrng and

v aga:nst serlal No:. 1 3} |n column No 5 m clause (b) the words and uguros "and

under 45 years of age shall be deleted

i)
F

-
ANl o) C il A

SECRETARY TO GOVT OF KHYBER PAK’-ITUNKHWA
IRRIGAT!ON DEPARTMENT

o Wiy o e @..‘...a;.;, e

: g { d Pnnted and pubushed by the’ Manager
oLy ' T Staty &Ptg Depu. l(hyher Pakmunkhwa. Pesh
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acquiring B. T

regretted his

- The Chief Engineer (South], - :_. I
A Irngczhon Department. ; i

/

{GOVERNMENT OF & KHYBER PAKHT UNKIIWA
IRRIGA[ION DLPARIMILN[ :
No. SO(E)/I11:/23-5/73/2012
Dated Peshawar the 15" Jan, 2013

L.

B
- .I ;

- "Subje‘CI:_ ) APPEAL AGAINST THE AMENDMENTS IN SERVICE RULES NOTIFIED

ON 257206 20] 2

that the fOIIovwrg Groduo’re Sub Engmeers

L1

fam dlrec’red to refer to the subjec:’r noied obove and to s’ro’re

hcve made a Jom’r

oppeol/représeric{non with the request that the condmon of Grade B&A

éx_omino'ﬁon may be wﬁhdrown from the. Service Rules ond according Io

12% shoré quota 9 number Graduate Sub Englneers moy be promoted Io

Sub Engineer

from Grade B
dated 11.09.

oIiached).

In
Engineers is n
olrcody excec

(BS-17).

I
above namea

department, f

the posI of AsmsforI’r Englneers (BS-17):- S
i Mr. ShoukoI'Bodshoh
I Iv,\r Bokh’ryor
i ‘Mr Asn‘ Khan ,
flis pointed out that earlier Mr Khurshld Ahmod B. Tech (Hons)

| |

was preferred a departmental represen’tahon for exemphon
A exommohon and reckomng h|s senron’ry from the date of

CIII (Hons) degree. The Es’robhshmen’r Deporfmen’r vide Ie’rfer

(9§

2012,;d|d not accede to the reques’r of Ihe official and

obp al, ‘being not en‘.’rerqugbfe.‘:gmd‘e&r..’rhe rules (copy

view of the above, the joint oppeol ofi’rhe groduo’re Sub
Ot er’rer’romoble becouse the groduo’re Sub Engineers hove

=ded|their share in promohon to the pos'r of Assas’ronf Engmeer

or‘h, therefore drrected to reques’r you To pleose inform The

} graduate Sub Engineers occordingly under intfimation to IhIS

el (O]

-f

leas i <;
- <b//I>// i’non Offlcer (Esﬂ }

Encl: as above { GI II
) !

‘ﬂv:iasvza;éﬁﬁ,:sn},wy‘,xw-:w,-::Mu.@é«x
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SERVICE TRIBUNAL PESHAWAR

i Service Appeal No. 1389 /2014
Asif KRan...oooiiiiiiincccccceee e Appellant
'VERSUS
The Govt. and others............ccceuvevenevevneeennennn Respondents
INDEX
1. Memo of Rejoinder with 1-4
"~ | Affidavit |
2. Notlficatlfm showing availability 12.10.2012 Rj/1 0.5
of vacancies
3. | Schedule showing vacancies Rj/2 0-6
4. |Letterissued by the Public 02.01.2012 | Rj/3 7-8
Service Commission
S. | Misc: documents Rj/4 9-19 |
Through
3-D, Haroon Mansion
Khyber Bazar, Peshawar
__ Off: Tel: 091-2592458
Dated: £ S /07/2015 Cell #0345-9337312
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR )

Service Appeal No. 1389 /2014 -
AsifKhan...........ocooioiiii ....:...Appellant

The Govt. and others............... P S ..Respondents

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE : ‘
- TO REPLY FILED BY RESPONDENTS.

_ Réspectfully, Sheweth,

Preliminary Objections:

Preliminary objections raised by answering resporidéﬁts are erroneous
. and frivolous, the detailed replies thereof are as under--

L That valuable rights of the appellant have been .'infri'nged due to
the acts and actions of Respondents which have been
challenged through the instant appeal under the law, therefore,
appellant has got a strong cause of action and for that matter

- locus standi to file the instant appeal. |

II. ~ That successive amendments within a short span of time to
favour one set of employees at the cost of others is against the
public interest, discriminatory and therefore, not sustainable.

II.  That the issue in the instant appeal has once been raised before
the Hon'ble Peshawar High Court, Peshawar which was referred E
to this Hon'ble Tribunal for decision in accordance with law.

IV.  That if the amendments are discriminatory, malafide, partisan
then can be challenged under the law and can also be brushed
aside.




VI

VIIL

2 .

That promotion of the appellant to the next higher grade was in
accordance with law-on the basis of seniority and eligibility.

That appellant has challenged the impugned order within the
meaning of Section-4 of the Khyber Pakhtunkhwa Service
Tribunal Acts, 1974. It is a settled principle that estoppel does
not operate against the law. |

That all necessary and ‘proper parties have been arrayed as
Respondents in the instant appeal, hence the question of mis-
joinder and non-joinder is misconceived.

Facts:

[E—

Para No.l of the appeal being admitted needs no further
discussion.

Incorrect hence denied. The Rules though were framed/
amended from time to time as referred to in the para but it is
denied that it was for the betterment of the whole Department.
The category of pre-service Graduate Engineers has been
bitterly discriminated by reducing their share quota each time
inspite of their raising genuine grievances. The Representation
of the appellant was processed and a Working Paper was also
prépared for consideration -of SSRC but then the matter could
not move ahead. ‘

Incorrect hence denied. The appointment of the appellant was a
promotion on acting charge basis on the basis of the seniority-
cum-fitness and recommendation of the Departmental
Promotion Committee. Moreover, there are as many as 27

vacancies lying vacant as would be evident from the

Notification dated 12.10.2012 (Annex:-Rj/1) in Schedule
(Annex:-Rj/2). As per the Schedule as many as 20 junior-most
Sub-Engineers are holding BPS-17 in their own pay scales
since long while 07 Assistant Engineers (BPS-17) have been
promoted as XENs in their own pay and scales. It is further
pertinent to mention that the answering Respondents have
appointed 13  Assistant Engineers (BPS-17) on the
recommendation of the Khyber Pakhtunkhwa Public Service
Commission against 02 due vacancies in the quota of initial -




A.

recruitment as would be evident. from the letter dated
02.01.2012 (Annex:-Rj/3).

Incorrect. Twice the quota of the appellant’s categories was
taxed in two successive amendments in the Rules within a short
span of one year. Firstly it was reduced from 20% to 15% and
then from 15% to 12% thereby adversely affé'cting the rights of
Graduate Sub-Engineers. Previously those senior Graduate Sub-
Engmeers were promoted to the post of Assistant Englneer
(BPS 17) when the quota of Graduate Sub-Engineers was 20%
bu_t_ those who were promoted were either Mechamcal Graduate
Sub-Engineers or in-service Graduate Sub-Engineers. Since the
policy of favoritism was adopted, therefore, pre-service
Graduate Sub-Engineers were bitterly discriminated against.

Incorrect hence denied. As explained hereinabove vacancies do

exist, appellant being the senior-most eligible employee was

considered by the properly constituted Departmeéntal Promotion -
Committee and on its recommendation was promoted to BPS-

17 ‘on acting charge basis instead of regular basis. Moreover,

the B-Tech Degree holders whose promotions have been

effected have acquired the Graduate qualification in the year

2010 and 2011 while the appellant and his other colleagues

have acquired such qualification in the years 1988, 1989 and

1992.

Being admitted needs no comments.

Grounds:

Incorrect The appellant has not been treated accordmg to law |
and policy on the subject matter.

Incorrect. The appellant along with others were prbmoted on
the recommendation of Departmental Promotion Committee on
the basis of eligibility, senidrity and fitness and as such are
entitled for regular promotion. Numerous vacancies are
available and it is wrong to assume and the vacancies held by
appellant and others are temporary. The promotions earlier
effected under the previous Rules cannot be counted towards
the appellant. '




C.  Incorrect. Successwe amendments within a- short span of time
reflect considerations, adverse to the public interest and rights of
the appellant and others. The quota of direct Graduate Sub-
Engineers has been repeatedly abridged affecting their chances
of promotion. Appellant has served for long years without any
substantial advancement in his service career. _

D&E. Incorrect hence denied.

It is, therefore, humbly prayed that the reply of answering
Respondents may graciously be rejected and the appeal as prayed for
may graciously be accepted with costs.

Through

— -
Dated: _28/ 08 1015

Aff tda‘yit

I, Asif Khan, Sub-Divisional Officer (Irfig'ation), Shahbaz
Garhi, Mérdan, do hereby affirm and declare on oath that the contents o 3
of this rejoinder are true and correct to the best of my knowledge and

belief and nothing has been concealed from this Hon’ble Tribunal.
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Dated Peshawarthe 12th Ociober, 2012

NOTIFICATION

NO. SO{E)/IRR:/4-3/DPC/PSB/2012: The com
“with Provincial Selection Board is pleased to promote the following Assisiani
Engineaers (BS-]?} lo the post of Execulive Engineers (BS-18) ot rrigation
Depor{m 2nt on reguiar basis with immedicte effect: - '

pefenf authority in consultatior

Lo M., Mayal-ud-Din. '

A1 , il Mr. lzzat Khan,
70 : lii. Mr. Abdur Rehman Badshanh,
,;' >

Ny

‘ ih P i ‘\/y
LAY SRR
| . LC*Q A? /:)} .
2- The officers on promoljon will remain on probation for one yecar

exlendable for further one yearin terms of Section 6'(2) of NWFP Civil Servants

U\ ACt 1993 read with Rule 15 (1) of NWFP Civil Servants {Appointment, Promotion

iv) Mr. Mugleh-ud-Din.
Y. MroAmjad Kihen,
Yi,Mr. Sher Aman Khan,

vii. Mr. Wilayat Khan,

()

A - The Compefaris '/-";L:,"*gij:;E,:.‘:‘;i;;:)}E;z':_gi&i;ﬁsﬁutjdﬁp’h with Provincial Selection
‘\\ . /’ ,Board is further pleased to oppo’int"thé‘fOIldwihg Assistant Engineers {BS-17) to
\ the posts of Dilevdve mnginon o8 0n
charge basis with immediate effect: -

=7 Lo (30 18) of Irigation Departrent on acting

o , AN200 g 10 b,
v o g Mr. Zahoor Muhammad. (ootiied 3 A ".Lf:.’v'(.-/

b : . L) Mr. Rab Nawaz Khan. Priv=d ) -
AU . o .
e 4- Consequent Upon their promotion on regular basis and
N q r

appointment on acting charge ‘basis as Executive Engineers (BS-18), the
competent authority is further pleased to order the transfer /. posting of the

effect, in the public
interest: - _

Ji S.No
I !

Name of Officer

From

| Lngr: Mlayat-ud-Din

(BPS-18)

XEN Malakand
ferigation Division

Retuined on hig
existing place of

!{9111:11'!\'“:1'.;“(«:_”:_ ‘-) :

posting B ]
[2 ! Engr: Izzat Khan Section Officer XEN, Mcchanical | Afjer
f - (BPS-18) (Operation) trrigation Irrigatior: Division, - actuatization
I i : Breparement Peshawar the officer
| ﬂ will rejoin hjs
' present post
3 Engr:Abdur Rehman XEN Kohat Ty gation -

Badshah (3$-1 &)

Division

XEN: Chitral
frpler rinm DNvision

Vice No.19

4 Engr: Musleh-ud-Din Deputy Director Retained on his o
(BS-18) . (Plannina) n/n Chjof existing place of
Engineer (North) posting.
5 Engr: Amjad Khan Deputy Diector ‘Dy:Director(Design) After o
(BS-18) Rcmodelingv of Wasak | Chief Engineer actualization |
Canal Systeny (Norih) Office.

the officer
Will rejoin hjs

present post. |




Yo g

qel

Rehman (BS-1 7)_

Irrigation Division

J

(Desion) NfSen of
Chicf Engineer
(South) Irrigation.

6 Engr: Sher Aman XEN Peshawar Canal | Retained on his _
Khan (BS-18) | Division. ~ . | existing place of
: ‘ ‘ ' | posting. -7
7 Engr: Wilayat Khan Deputy Director-IT " Deputy Director After -
(BS-18) - Bazai Irrigation (Planning) o/o Chief actualization
‘ Project Mardan: Engineer (South) . | 14 officer
C . .| will rejoin his.
, - ) - E present post
S Engr: Zahoor | XEN (acting.charge) | Retained on his -
Muhammad:(BS-18) ‘Hydrology Division existing place of
n Peshawar : posting.
9 Engr: Rub Nawaz ASsistant Direciar Deputy Directer | Against - the !
Khasi (BS-18) Leave Reserved Q/0O (Design) acting | vacant post
: | Chief Engineer | charge ofo  Chicf
(North) Irrigation. Engineer (North)
: Irrigation - .
10 Engr.Aziz-ur- XEN (OPS) Chitral Dy:Director Vice No. 1

Eng- Abdol Datian
Khan (BS-17)

4

IATET) I F ST SIE N ,
DoDiroctor [Dezign)

(OPS) Office of Chicf

XEN(OPS) Kohat
Irrigation Division

Vice No.3

|_Engineer (South) Irri. -

Y

Secretary to CGovi. of Khyber Pakhtunkhwe
Irrigation Department

Endst No ard date oven,

wN -

SO~

S 0N

o -

Copy forwarded to:-

Ine Secrefary to Governor, Khyber Pakhtunkhwa.

The Principal Secretary to Chief Minister, Khyber Pakhtunkhwa,

The Secretary, Coordination & Administration, FATA Secretariai,
Peshawar, . '

The Accountant General, Khyber Pakhtunkhwa, Peshawar.

The Chief Engineer (South) Irrigation Department.

The Chief Engineer (North) Irrigation Department.

The Project Director, Bazai Irrigation Project, Mardan

The Director {Tech) Planning & Monitoring Cell, Civil Secti. Peshawar.
All Superintending Engineers:of Irigation Department.

Rirecter Informaping it o, IunkbwWE, Pest S wan for publicalion
-in official gazette, L T .

The Districts Acrounts Officers, Swat Kohat, Mardlan &Chitral,

e Agency Accounts Ciicer Mcalakand, :

PS to Minister for Irrigation, Khyber Pakhtunkhwae.

PS fo Secretary to Govt. of Khyber Pakhtunkhwa, Establishmen!
Deptt:. ‘ ' - : :

PS to Secretary to Govt. of Khyber Pakhtunkhwa, Irigation Deptt:,
Peshawar.

Olficers Concerned.,

Manager, Govt. Printing & Stalionary Department, for publication in

the nox! officlal gazelte,

Masler Flle,
Personal Files. . ' :
(MWT%NM, .
Section Officer | stablishment)




