
«
r•t STATI-MI-NT SHOWING DHTAl). OF SUB l-NGlNl-l-KS . 

WORKING AS SUB niVISIONAl. Oi-l'ICl-KS K)1>S^ (

fs.NcM NAMF OF* SDO (OPS i^ilHSBNT place of 

POSTING
DATE FROM WFIICH 

I^OSTED AS SDO
Mr. BaluKlur Khan Kundi Flood Irr; S/ Divn D I Khan 25-06-2010

T' Mr. Maroon Rashid Bunair Irr; S/Divn; 21-06-2010
Muhammad Vounas Shangla Irr; S/Divn; 24-03-2010

4. Mr. .Sahir Mussain Hazara irr; Divn; 

Small Dams l*csh; '
01-09-2010

5. Mr. ,l•‘annanullah • 01-03-2006
6. Mr. Asadullah Jan- Flood Divn; DI Khan 06-01-2012
n Mohammad Yaqoob

Mr. Daud Khan

Small Dams Pesh; 01-02-2011
8. Charsaclda S/Divn;

Head works S/Divn;
14.04-2011

9. •Mr. Ismail Khan 02-09-2009 Vi
10. Mr. Javed Khaliak Small Dams Pesh; 12-07-2011
11. Mr. Kifayatullah Drainage S/Divn; Mardan 14-12-2010
12. Mr. Shcr Akbar Pabbi S/Divn; T/well 12-03-2012
13. Muhammad Ashraf Rod Kohi S/Divn: DI Khan 04-07-2009
U. Mohammad Tulail Anwar ■ Small Dams Kohal

Rchahiliiation Project
05-01-2011

LS. Sltickh Ijaz ud Din 
Mr. Amamillah vV'

12-10-2011
16. Irr; S/ Divn; Dir 03-01-2006

S/ Divn; Civil Canal 28-09-2010
Mr. Sailullah 

Mr. Niaz Bad Shah

KRC S/Divn; Pesh;- 12-09-2012
Flood Divn; Pesh; 

Rehabilitation project
^ 27-11-2012

20. Muhammad Hayal ■ 12-05-2010
—I
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V/ OFFICE OF THE CHIEFV • , ENGINEER (SOUTH)

lUKlGA I IO:N DE 1>ART.M1£,NT KMYBEK PAKHTUA'KHWA PESHAWAR 
Phone No. 091-92121 IS Fa.x No. 091-9212652

/

tidi
Dated Peshawar lhe/y7/2qn' O

\
Ti)

The SccixMaiy lo Govcrnniem of 
Khyhei' I'akhtiinkhwu ItTiuaiion 
Deparinicm Peshawar.

IM<()iVl() ri()i\ COM.VII t Tl. h-
Suhieec* •MKKIIXC ()i- i)i:p.\r I Ai

TO ITXAMINI. SUITARlMry mr
jMPl.OMA HOLOKR sun rNClNKRi^v;
assistant knginkfrs;/ >snnv ns-17

IN SI-RVICF. CRAOI/ATt. /
n.S-ll TO THF RANfk- or

Kel'erenee:- VcHu- leller No. SO(E) IRR:/ 4-3/DPC79I daicd 5-7-2011 and No SO (E) 
IRR: /4.3/DPC/91 dated 4-7-2011.

1 am directed to invite your kind attention to para 4 of the Working Paper 

to the rank of Assistant 

quota of Sub Engineers has shown as

lor promoiion ol' in Ser\-ice Graduate Sub Engineer BS-11 

l■.nglncer BS-17 where in detail of various share
under;-

CATKCOKY SHAKE
quota

PKESEN'r
WORKING
strength

SHORT
fall

REMARKSNO

65% by initial recruitment
i0% quota for in-service 
graduate Sub Engineers

quota for direct 
graduate Sub Engineer’

a 48.75 49b 7.5 7 1

10%e 7.5 12 . 5 Nos excess 
due to court
decision.____
To be filled
through
promotion

d 15% quota for diploma 
holders

. 1.25 
(say 11)

01 10

In ihis conncciion i. is darined .hat the above-position of Share Quota i 
part of titc old rules ,979 while tho DPC is schedule under the Irrigation Department 

{.Appointment, promoiion and transfer) Rules 2011

r
IS a

notified vide your letter No. SO(0) 
the position of share

; ^ \ ,IRR./2j-5/73 dated 17-2-201! vide wliich 

Assisiaiii l-ngineer is tabulated as under:-
iiuota of the post t)l

.SI.: CATEGORY SHARE
QUO'I'A

PRESENT
WORKING

STRENGTH

SHORT
FALL

remarksNO

65% hy initial recruitment wa 48.75 

7.5 (.say 7)

47

h 10% cjuoia for. in-.scrvice 
^graduate Siih Eneineers 
5%

0

e quota lor 
graduate Sul) lumineer 
20% , ' 
lidhler.s

direct 3.75 0 Excess 81
quota for diploma 1.5

/

/

1]I



Kccpinii in view ol' the position their seems no vacant post under share 

ihereforc this aeenda item may kindly be re- c^^idaed /
&)

■s

,qiu>i:t >0'in >er\'ice Ciraduaie 

Iroi^iK-d Ibr ihe present.i.

lieside the above the Law Depar'nien'l Khyber I'akhlunkhwa in a meeting 

under the Chairman Ship o!'Additional Advocate General decided that 

the ease is fit for filing CPLA alongwilh an application for suspension.of proceeding if 

any before the Supreme Court of Pakistan vide letter No. Lit/LO/1-9. (50 )lrr/2011/0913- 

!.s dated 13-7-201 1 addres.sed to Advocate General witli copy to Secretary Irrigation as 

■well as this office and' legal notice from Mr. Abdur Rehman Siddiqui (copy enclosed) 

also be taken into consideration while, discussing the case of diploma holder Sub 

linuineer to the rank ol Assistant Engineer BS-1 /.please.

held On 9-7-20,1 1

mtiy

'X .Idle!; .As abos'c
9

SUPERINTENDING ENGINEER 
(HEADQUARTER)

CD .

■»

t.

L ^_____ j
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'''
' GOYKril'iniarr OF F . W. F. P. , 

IPPK/ATlOn JJi-JPAPTI'ljtitiT . ■
• i\-. .\U.

ijO,. sec F) I&S-YIP/4-6/7*3/l26-50. 
Dated Peshawar the l-l—'199^'^

s

)//NO'r:rFXCAP:coN.
hi
a

Ccnsc.ciuent ^,upon the rccoinriiendation:; oT Dcpartiaentai'"^'^-----^
• •••'• J. 'ry.'i ly- i.-,>> t.';

Procotren Cottti.t.t.e.e., the Governor, KwFP has hben pleased to . f
' ........................................................ - \ PCOLP,/' [ '

^:h:;:;^;A;':Ptpinote the-rollowinti Graduate Sub P'ni^ineers oP the Irrigation

^ho ^ Assist,;.nt Kngincers (bPS-dV)

■'oflect, in the public interest.

t
1;
i

with ■> ■\

•'■'0 Sw:vb.i Scar, •
■ • '/:i; A-;i K''1''.

■;-rd;on
']/ ;Kr-.tIi-sal Khun.'- 

■2/ I'Ir'....S_aai-ullah.‘- •
3/ _Mr_.^haiainad''Aqeel Azhar.

::r:h J:r.r,. \
■ - ' -i A'

On their promotion' as Assistant Ptigineer . ^-d7) ■2/ .

the Pollowing posting/transTer-amongst the.SPOs oP the ■ Irrigation; *; 

Department are.-hereby-.-ordered with immediate,- eiiect 'ih-the■‘public
\\

interest.
/ .:r. h'P'- ui.i.hW - •

P/J-IP OF OPPICEKS.SL:NO. ‘'’/p" 0^^ ■ NubP H 0 H

1/ iir.Piisal Khan. . Already working 
• ... ..as .SDC. CHhlP 

' C on su It ant s in 
• '• his' o’vm’ pay and 

scale.
Su'd iha'gineer • 
Pabbi Tubewell 
G\ib Divii-iion.

On promotion as 
SDO posted- as- SPO 
CRBIPr-Consultants, 
G. I Khanu';- • i u , ■

2/ Mr.Saaiullah. 0;.. .promotion as''
; 0 posted'';as'.'’SDO 

lOUP, Puehawar . 
aguinnt 'tbu vacuirt’ 
poQt.

• On .promo.tion "ah '' ■ 
SDO posted as SDO 

• CRBIP •Consultant'; 
D.-lAKhan.'.:: ih

V •, Mr.Mohammad Aqocl 
'h’;uv.v.^Aziiar

AlJ.’eady 'posted a.s 
.'^PO CRBC in his 
.’own pay &; scale.

.•1 i A

Sc!
SPCUhlARY 'rO GOVT:' OP NWPP. 

IRNIGaTIOK DEP,U<TMhf-.'T .

and dated us above.

Copy Torwarde-d i‘or iniormation and necessary action 
to the.Chief Engineer, Irrigation Department, NWPP, 
Peshawarx and others concerned. " ; - . i

Gd :-
Gi'.C'l'ICN OPPlChR (PS'l'T:) 
I.-.UIC AilGN Dj'iPAidi'MENT .
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• ^^P-8-36i0:lEC/A&A7^00;7 ’’
' ■ ^ May 21., 2007■Mr. Majid Rafi,

. Block# 12-ti,Flat|//.02, 
I-9/4;Islamabad

. - Subject: Ij ■

,i

Bear Sir,
«

With Vcfoucncc to yo’ur application dated May 2l/2007 on 

of B.Tech (Hons)- degree
the subject,' t!ie .decision 

was taken in its .39"''meeting.of 

12.2,1998 had deehu-ed BH'ech 

par to -BE/B;Sc Engineering for purpose of 

of tlie Comrnitlee is reproduced, bulbw I'o,

1-garcli.ng equivalence
I

!3quivalcricc Comrnittce of erstwhile 'UGC licld 
(Hons) degree a| compatible and at 

‘^■'■"I^loyment. The decision

on

i’oi'iriation: " yoiii'

Both the <!cgrccs of B F/F ■^'oiihu lo lJ.h/l.i.Sc huginccriiig;. dogree.
\U,

V oiu's.laiudui
• f

o. rV
' ■ Mti/i a a I u i 'ui ■ j-j,

i

•!

ir^

:

•)§

mailto:h.m@hcc.gov
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Dated Peshawar the > Cc!..‘20] I.-^KH!5'Cation ■

^0-SOSJRR:/4^' .Consequenl 

Depcrimenicl Promotion Commilfee, the

-■'■-‘ale !he ioliowi/ig Dininr-r- ^ „

, apon (he feeony-nendahons 

cornpeteni aulhorifv f '
of (he 

/ Js pleased' ioI-,

;
•x

A-si-Ion I 

'mi-nedicjle

Mr ShoukoJ Ali 

PloK Ahrnod '

_ Mr. Habib"UIlQh

Mr. Hidayal Ullah

Mr. Fairer Rehnion 

Mr. Woheecl ur Rehmon

Mr. Fard e iChuda

. Mr. HQ,ssan7ulc|QrnQin Haider, 

Mr. 'Alamzeb 

Mr.‘Tahir Said ,

Mr. Wosrulloh

. Mr.
3'

5

6
7
0

9

10

12 Mr. Jamshid Ahmad Raees ■■
O Mr. Naseerud Din

•M Mr.'Sherin Ja 

Mr. Hazral Hcs_sarj
/n-

15

2- 1 he officers.willAA..^^.yor.dQble for forth
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1979 RULES1

Direct . 
R.ecrLiiimcni 

70 % ,•

Graduate Sub Engineer 
10 %• '

Diploma Holclei 
Sub Engineer 

20% '

■if

RULES 1994 1^'^ AMEUDMENT
V Vt Y

a.

In Service 
Graduate Sub 

Engineer 
5 %

Pre- service 
Graduates 

Sub Engineers 
5 %

70 % . 20 %

RULES 1999 2'''‘ AMENDMENT
^ r

■ f

• iOirccl 
i'lccruii.mcnl 

65 %.

Graduate Pre- 
Scrvicc 

Sub Eiigiuccr 
!0%

.Graduate in 
Service 

Sub Engineer 
-,!0%

Diploma I ioldci 
I 5'M,i

201 f RULES
Y. V V

I 65 'M,
I Inkial
I, ■ kecruiinieni

lO %
Graduate in 

Service 
Sub En.giiicer

. 5‘K,
Graduate Pro . 
Seiviec Sub 

Idigineoj;

• 20%
' Dijdonia i loitic! 

Sub I'inginoor

2012 RULES
• 1 f ' Y

65 % 
inilia!

Rccruiimenl

8%
B.l'ccli (Mon) 
Sub Engineer

12%
Graduate in/ I^rc- 

Service 
Sub Engineer

15 %
DiplomaMolck 

Sub Engincci
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: BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

? .
•V

Service Appeal No. 1389 /2014

Asif Khan Appellant

Versus

The Govt, and others Respondents

Reply on behalf of the appellant in response to application for impleadment.

Respectfully Sheweth,

Preliminary Objections:

1. That the applicants have got not cause to seek their impleadnient in the instant 
appeal. The applicants are neither necessary nor proper parties for the disposal of 
the instant appeal inas much as no relief has been claimed against them. The 
application is misplaced and hence needs outright rejection. ;

That under the rules, the applicants have got their separate quota of 08% in the 
promotion to BPS-17 post whereas the appellant’s cadre has got a distinct quota 
of 20%, therefore, both set of employees are separately maintained for the 
purpose of promotion to the next higher grade and there is no dispute between 
both the cadres at the time.

II.

That the applicants have already been promoted to the next: higher grade on 
regular basis. Their promotions have not been called in question, therefore, the 
instant application is misconceived. I

III.

Revlv to Facts:

Para-1 of the application is correct to the extent of writ petition. As a matter of 
fact in the said petition, the appellant and his other colleague's obtained a stay 
order on the promotion of the applicants, subsequently, the| applicants were 
promoted after the vacation of stay order and the said matter had been finalized 
now. The applicants were arrayed as Respondents in the writ petition because 
their promotion was stayed, as soon as the applicants were promoted on regular 
basis they are no more necessary parties having no concern: with the instant 
appeal. :

1.

2. Para-2 of the application is correct.

Para-3 of the application is misconceived. As earlier stated that only the 
promotion of the applicant was blocked in the writ petition and to that extent they 
were added as party alongwith others. After promotion they are no more 
necessary parties.

3.

4. Para-4 of the application is misconceived. The cases of Muhinmad Javed and 
others were altogether distinguishable facts and grounds having no concern with 
the instant case. !

i
1

'
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Para-5 of the application is correct to the extent of decision by the Hon'ble Apex 
Court but having no relevance with the issue in the instant appeal.

Para-6 of the application is incorrect. The applicants are neither necessary nor 
proper parties.

5.
-U

V-.

6.

It is therefore humbly prayed that the application for impleadment being 
misplaced may be rejected.

Appeilai
Through

haled^
Ai ^shawar.

^_£_/ OS/2016Dated:

Verification

Verified as per the instructions that the contents of this reply are true and correct 
to the best of my knowledge and nothing has been concealed from the Hon'ble Tribunal.

vocate

./

1
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^ ! BfePORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
1

PESHAWARi ■ p'>
■I

I .

f-i!
if

i

; ’ Service Appeal No.1389/2014(
•. I

Asif Khan VS Govt: of Khyber Pakhtunkhwa etc.
I

i

INDEX

S.No Description of documents Annex Pages• t-

. 1. Application with Affidavit 1-4

9 Copy of grounds Writ Petition No.3388- 

P/2012
A 5-12

3. Copy of Rules 2012 B 13-14

Copy of Judgement dated 26.02.2014 of 

this l-lon'ble Tribunal
4. C 15-24

5. Copy of Supreme Court Judgement C/1

■■ 6. WakalatnamaI 3J
Dated: 11.05.2016

Applicants\

Through

^GJiittoffS^hy-ud-din Malik,
Advocate, 

Supreme Court of Pakistan.I

i;

t ■

I

i

li

I
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Asif Khan>1 VS Govt: of Khyber Pakhtunkhwa etc.. 1
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1. > APPLICATION FOR IMPLEADMENT OFU I i
I *. I! »'I

!i t APPLICANTS IN THE PENAL OFII. I
i I ‘

1 1

RESPONDENTS.:’13 -'ii i‘
*

4:
:! r I

J ' > I .f
t <I

ti it ■ <r
1'1 \I I;I

, Respectfully Sheweth.
; ' ,1’ /*: {-• V ■

I

f!!fi »
■i . r I' - 

• 'i"'] p ■' A* !i
, 1 ! I

! I\

'1. That earlier Writ Petition No.3388-P/2012 at page-28 to 35 of

1 ^ '1 '^PpGal No.'1389/2014 title as above was pending disposal
■ * i i i

’ ?L, . I

.1

i

, before 1 lon'bie Migh Court, the applicants on their application 

;were added as Respondents vide order dated 28.02.2013 and
1

N placed as Respondents No.5 to 7. (Copy of Writ Petition is 

h attached as Annexure-A)

1i •

:.i!i i . ’
’•|

■ * ijj'il' il '■ .
i

: 'I'l: 1 .'.t
)

*'
»

j j -2. That the Hon'ble High Court while disposing of the Writ Petition
j i| ’

I ' I, No.3388-P/20'I2 along with Writ Petition No.2440-P/2012 and
» , » 4

I Writ Petition No.3595-P/2012 vide order dated 04.09.2014
• ' • !f

t P^gG-58 of the title appeal, observed as under:-

II-'
rl
I, : I;1 t. ",. I

IM III I
in para-

II [yt

4
r >

. I ti I

V .’ t
II Ii, 9 I Direct the office to retain copies of memo of Writ Petitions 

bearing No.2440-P and 33SS-P/20.'/2 and transmit the same to the 

Khphe) Pakhtunkluva Service Tribunal for decision in accordance

II
1 ( I J' t

i
|1 •! r

f I ».*1 4’’ 1\.^1 t

¥ i I
4 'I I

■ (I I
Tt-

M • (
t 1

tI iI I
t

<: I 4
< I 1 .rj
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,l‘ i' I1 rV •:
J t

xoith Imu. Parties are directed to appear before the Service 

Tribunal on 10“‘ October, 2014.
« r

’ r; I

jI

? i
i': i !• -

I 'p 3j That in view of the above, it is clear that the applicants were party 

■ j ' even at the time of final judgement of High Court, therefore, their 

association and assistance to the Hon'ble Court would be 

necessary to get at the truth and also they would be in a position 

to protect their rights.

;I
i. I

Ii'l I
I

II1 : t
\ I

;
(

■I
I

I>
i

I<
‘

I 4. That earlier identical Service Appeals No. 1175 to 1184/2012 were 

filed by Muhammad Javed & 9 others against the applicants 

before this Hon'ble Service Tribunal KPK which were allowed 

■' and the cases were remanded to the Provincial Government vide 

order dated 26.02.2014. (Copy Judgement is attached as 

Annexure-B)

\
i.

I , I

I

I 1

5. That feeling aggrieved, the applicants filed Civil Appeals No. 796 

■ to 805 of 2014 before apex Supreme Court of Pakistan which were 

heard and accepted by setting aside the judgment and order of 

remand and consequently the applicants were declared entitled to 

promotion on the basis of their separate cadre and quota allotted 

per rules dated 25.06.2012. The Judgement of apex Court has been 

reported in 2015 SCMR page-269. (Copy of the rules 2012 and 

Supreme Court Judgement are attached as Annexure-C & C/1)

I

!

t
1

t

■I

t

!

6; That in view of all the attending facts and circumstances, the 

;, applicants are necessary and proper party to protect their rights 

before this Hon‘ble Court but malafidely they have been omitted 

from the penal of Respondents and that if they are not impleaded, 

as such, they apprehend infringement of their rights in their 

absence.

I

1 •I

Ii

I

I

I• (
(

I

I

i»
)
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It is, therefore, prayed that the applicants may graciously be 

impleaded as party in the penal of Respondents, enabling them 

to protect their rights.

r -; u
;■

;■

.'i ' •■.
i : .

if
:■ ■- ; / J; .

■: -

; ^
Applicants• i

i

> %!

1. Niaz Badshah, Sub Division Officer, Civil Canals, 
Peshawar Division.

1 • li

j

Sub Division Officer, Kabul River2. Saifullah Khan,
Canals, Peshawar.

3. Aman Ullah, Sub Division Officer, Charsadda Irrigation 

Division, Charsadda

i •;
!

'• 'i

• I

. I

, i /
■ • Throughi

;

GHufafmMbhy-ud-din Malik,
Advocate, 

Supreme Court of Pakistan.

r
1,

:

&\
1r

Mohammad FarodiqpMalik,
Advocate 

High Court Peshawar.

;

' *

?

1

I

4

I '
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:m !■: •BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.:i
, M i

i PESHAWAR.t r
( :

■

t

II j1 1

i-■ ' Service Appeal No.1389/2014t
i

»* 'I ■r r'. I

1 • I I''I I
I

Govt; of Khyber Pakhtunkhwa etc.; Asif Khan VS
; I ■

(

1
Ir

•I
AFFIDAVIT;! 1

I t

: I, Saifullah Khan, Sub Division Officer, Kabul River Canals, Peshawar
I;
do hereby solemnly declare that the accompanying Application is true and 

correct to the best of my knowledge and belief and nothing has been 

. co.nceaied from this Hon'ble Court.

i

;

I

, r
1i« . ;

t

j J

\ •J DEPONENT:i

1

Identified byi

I
‘1

i • !; k

I,

/-V; \V
c' .

'i .^rrdi-Mohy-ud-Din Malik
^^Advocate, Peshawar

^8lfc .i
>'■

/
/ »*

I ■

■■'•.u!:

;

“ J

.t

;

• t
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'HE PESHAWAR HIGH COURT PESHAWA.- ^
yJl

WRIT PETITION No. -1 j32^S//2m2 ’-S

A \

Mr.As'if Khan,
Sub Divisional Officer (Irrigalion) 
Shahbaz Garhi, Mardan.

\
I /i V

. '.A

Mi.Shaukat Bacha,
Assistant Director,
Baizi Irrigation Project, Mardan.

V

Mr.Bakhtiar,
Sub Divisional Officer (irrigation) 
Sub Division Swat at Gul Kada. Petitioners

Versus

/WM' 'kEtoaE/Ine Govt, of Klayber Paivlatunkhwa -ka/ 
through Chief Secretar)A
Civil Secretariat, Peshawar.

1.
:X&/yaOyn(/ ■ 

6/P
J/Mb A

0 The Secretary,
Goth, of Khyber Palvlitunlch\va, 
Irrigation Departinent,
Civil Secretariat, Peshawar.

T tM'AA. pa iU •'H-;-•A / :The Chief Engineer (North) 
Irrigation Department,
Warsan Road, Kabnbiyan, Peshawar

j.

oFS

ix The Chief Engineer (South) 
Irrigation Department, 
AVai'sak Road, Kababiyan, 
Peshawar............... Respondents

;

V/RIT PETITiOU UNDER ARTICLE, 1S9.0.F THE 

CON'STITUTIOH QF TEIE ISLAMIC REPUBLIC 

OF PAKISTAN, 1973.
AtfeMed

to he i/f ee c opy
RcspectUilly SImnveth,

A O'
•m
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service
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;•4, 'Assistant Engineer/ 
ISub Divisional 
OnicciV Assistant 

I Director (BPS-17).

BE/SSc Degree
in Civil/
Mechanical
Engineering
iTom a
recognized
University.

21 to 32
I
Years

Sixty five percent by initial 
rccruilnVcnL;

ten percent by promotion, on the 
basis of seniority cum fitness from 
amongst the Sub Engineers who 
has acquired during seiwice degree 
in Civil or Mechanical Engineering 
from a recognize University.

a.
/■I-

1

b.

c. five percent by promotion, on the 
basis of seniority cum fitness, from 
amongst the Sub Engineers who 
joined service as degree holders in 
L'ivil/iVlccIuinical Engineering and

twenty percent by promotion, oi 
the basis of seniority cum f tnc.ss 
from amongst the Sub. Engineers 
\vho hold a diploma of Civii, 
Mechanical, Electrical or Auto 
Technology and have passed 
Departmental 
examination with ten years service 
as such.

d.

Grade A

Note:- Provided that where candidate 
under Clause (b) & (c) above is 
not available for promotion, the 
vacancy shall be filled in by 
initial recruitaient.

Before framing of rules ibid, Petitioners have 

submitted a departmental Rcprese.ntation on 

14.07.2010 (A/7;7cx:-J)) to the competent authority 

thereby bringing the grievances of Peti.tioners in 

his notice and requesting for not reducing the 

quota of Petitioners but their request bore no 

fiuitfal result mid consequently the rules ibid were 

further amended and thereby abridging the quota 

of direct graduate Sub-Engineers/Pre-Service

Graduate Sub-Engineers, , therefore, again a 

combined Representation/appeal on 28.02.2011 

(A/7/7cx:-E) was fled befoi’e the competent 

authority, which was processed as would be 

evident fvm the letter dated 19.0e.2t);
\

• IA /

ii
-•s
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II'. forWorlf ;i;-, Pnperwl’lOl'cil't .'1

m ■ .9coJisiLlciruion bcibrc hokiip.o. SSl^'..- meeting wa... 
iVom the Chief Engineer (Oc^M) who vide 

dated 07.04.2011 (An/ic'x:-G) clarified

i’V's rc \
<r '7'/eailed •V

'M his 'letter
the position but then the matter could not movemm

Wi
aliead.

ii
of tlie 

held
this period meetingOj'.at during 

Departmental Promotion Committee was 

Petitioners being eligible as

I
■1^

well aswherein
todtilv recommended lor promotioati seniors, were

higher grade and accordingly they were
dated 13.12.2011

the next 
oromoted vide Notiticationf

Assistantposts ofI the(A/'/mac:-PI) to 

Engineers/Sub-Divisional Officers (BPS-17) but 
acting charge basis instead of regular basis

posted at the positions

t15
1ancion

I on such promotion 

mentioned in the titled o'f the petition.
were

That once again the rules ibid, -were subjected lo
vide Notification dated

J.
1

another , ame,nclment 
25.06.2012 (Annex:~J). Relevant portion of the ; ;

iamendment is reproduced as tollows;-

4j1 a. Sixty five percent by initial 
recruitnient;

b. twelve percent by promotion, 
the basis of seniority cum fitness 
from
Hngineers, having degree 
Civil Engineering or-Mechanical 
Engineering from, a recognise 
Univeixity and have passed the 
Departmental grade B and A 
ir,xaniination with five p^ears 
service as such.

NC'C. For tlic purpose of Clause (b) 
a joint seniority list ot the ■ Sub- 
Engineers having Degrees in Civil 
Engineering

21 to 32 
Years

Assistant Engineer/ |3E/BSc Degree 
Sub Divisional 
Officer/ Assistant 
Director (3PS-17).

in Civil/
Mechanical 
Engineering 
from a 
recognized 
University.

on

the Subamongst
in

;

P

\: Mcclxmical\ or

/Sw-
X___^W- i'hIf--

-■ ■ V\'y
r-r-. ■'.} /■\

L.'XO :-V;.e

b
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Llieii' y i.s Lo lu:
from die date of dicir 's[ 
appoiianu-iil a:; Mub-Idipinen'.

Ci

\
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yn~'.

X c. Eight percent by proniolion,, op 
the basis of seniority ciini 
■ftness, from amongst the Snbxt^"' 
Engineers having degree in 
j3.Tcch ([-lonrs) and having 
passed Departmental Grade B 
and A Examination with fve 
years sendee as such; and.

c !
) /

i

Note. For the purpose for Clause 
(C) a seniority list_of Sub-Engineers 
having degree in B.Tech (I-Jonr;;) 
sliaii be maintained aiid' their 
.seniority is Lo be reckoned from tlic 
date of their 1 st appointment as Sub- 
Engineer.

d. Fifteen percent by promotion, on 
the basis of seniority enm fitness 
from amongst the Sub Engineers 
who hold a diploma of Associate 

, Engineer, Civil, Mechanical, 
Electrical or Auto Technology 
and have passed Departmenta] 
Grade B and A examinations 
with, five years service as such.

Note:- For the purpose of clause (d) a 
.‘vniority li.st of Sub-Engineers 
having Diploma of Asso.ciatc 
i.dncinc\;rinp 
Mechanical, Electrical or Auto 
Tedinology 
mNntaip.ed and their seniority 
is to be reckoned from the date 
of ih.eir 1st appointment as sub- 
Engineer.

Civil.in

shall be

Noje:- The ciuota of Clause (b), (c) and 
(d) above respectively shall be 
niled in by initial recruitment, 
il' no suitable Sub-Engineer i.s 

_______available for promotion. \

Thus tire quota of Pre-vSeryice and post-service 

Graduate Sub-Engineers was reduced from 15% to

rights,12% thereby adversely affecting their 

iherefore, ' Petitioners again preferred a :r\ f
{ ' \

I\ /
\j //

AffestedI

to fue
f



Idepartmental Representation {Annsx-.-S) before the

ilic ‘Nolil'lcation dated
U

■ r Respondent No.l a-ainst 
25.06.2012 but the same is still l>dhg pending. (.■•'rn'R' ;p-p ;

w

'/A\ '■

-:-r *

That now Respondents have initiated the process 

of promotion of others to tlie next higher grade but 
misfortuhe of Petitioners have unlawfully 

of Petitioner;:; on the Inlse pretext

a.

to the
ignored the cases 

of the newly promulgated Rules albeit the same
affect the vested rights ofcannot adversely 

Petitioners inas much as they being seniois and
the next higher grades 'elimble for promotion to 

were promoted alongwith others to the post of 

Enf^ineer/Sub-Divisionai Officer (BPS- 

the recommendation ot properly constituted

i

Assistant

17) on■ 1

Committee onPromotion.Departmental 
13.12.P011 .much before the promulgation of the

25.06.2012 but on acting chargethose rules on 
basis instead of regular basis and since then have

been serving as such.

I'i
actions ofhliat being aggrieved'of the acts ano 

Respondents, Petitioners having no other adequate 

remedy, lile this constitutional

6.

and effcacious 

petition inter-alia on the folloV'/ing grounds.

GroiiJids:

That Respondents have not treated Petitioners in 

with law, rules and policy- on subject 
violation of Article 4 of the

A.
accordance
and acted, in 

Constitution of Islamic Republic of Pakistan, 1973 

uniawfiliy ignored the Petitioners for regularand
romotion to the next higher grade, which isP

unjust, unfair and hence not sustainable in the eye

of law.

1" Tv-' Affesfed/.i

/
-A

2U!" ifue copy

.‘f-'
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t
That Pedtioners ^vcI■c granted promotion to next 
higher grade in view their long standing seniority, 
eligibility and fitness for promodon after observing 

all codal formalities including due consideration 

properly constituted Departmental Promotion 

but instead of regular promotion they

. 4
3.0i-

•r

/■ :: 'V

^ by
.. committee 

were 

novr'they 

promotion on 

framing of the new Rules.

promoted on acting charge basis, therefore 

cannot be denied the benefit of legulai 
misplaced excuses mcluding the

which accrued toThat the right of promotion 

Petitioners due to their long previous service
C.

camiot be denied on the ground of adopting new
existingRules because notifeations impaaiing

be read , into retrospect, so as torights cannot 
adversely affect the available vested rights of the. 
incumbents. Viewed from this angle the denial on
the part of the Respondents to promote Petitioners

regular basis isto the next higher grade 

unwarranted, arbitraW and not sustainable.
on

Petitioners have put considerable long-That the 

prime time of 
the Department with a hope that they would once 

the chance of promotion ao the next higher

D. rtheir precious lives in the seivice or

1grao
the time hasf^rade-and after long wait 

ripened to reap 

creating

v/nen
the fruit, the Respondents have

andbottlenecksneedlessstarted
attempting to 

which has resulted in serious

deprive them of their due rights
miscarriage of

justice.

have been holding the posts ofThat Petitioners 

Assistant Engineers BPS-17 since R.12.2011 foi 
and h;t\'e nerformed up-to-the-mark

H.

almost a vear
Vi



i'

PAGE;.^^till date and now they cannot be deprived of the

same under 

for that matter tne 

estoppel.

15
■r

J4 .

the principle of locus Poenicentiae and 

principle of promissory
I
I

1 j

For the aforesaid' reasons, it is thcrefoTC, humbly

of this writ petition, thispra'/ed th?n on acceptance 

Hon’ble Court may 

acts and actions

graciously be pleased Lo declare the

of the Respondents andjheir lefiisaldjc 

the next higher grade on regular 

lawful authority and hence of no legal 

ot and this August Court may further be pleased to 

Ihc Respondents lo ael in the inalfer in accordance

nromote Petitioners to
* I

basis as wiihout 

effe
ciircm
with law and to allow regular promotion to-Petitioners to

BPS-i7 with effect fromthe posts of Assistant Engineers 

the due date ndth all consequential back benefits.

hny other relief as deemed appropriate .in the 

of case not specifically asked :l;or, may also
i

circuinstances 

be granted to Petitioners.

Interim relief

By way of interim relief, the Pmspondents may 

nraciously be restrained from processing the promotion
of Assistant Engineers (EPS-17) and 

change the present nature of services of 

till the final disposal of the instant writ

cases to the posts 

further not to 

Petitioners 

petition.'

/

J //\
/ /

Petitioner.^ /y
Through A'KluijAlpphau 

ArclV0ca cgj ?esh.awar.
/ nl,:7 20I2/ !Batcfi:\ •/ / .d
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\
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GOVERMIViEMT OF KHYrRp pa^^hTI IMnAnV 

jggIGATIOM DFPARTIUIFMT. ~—

NOTIFICATIHM 
. Dated; 25“' June, 2012.

No. SOE/IRR1/23-5/2010-H' - In nurc
(2) of rule-3 of the Khyber -Pakhtunkhwa RvH 9! f tons- contained in sub-rule 
Transfer) Rules, 1939, the irrigation Department inT" ,'^P.P°''n‘nient, Promotion and 
Department and the Finance Demrtmnn? 1 consultation with the Establishment
Nolif,cation No, SO(E)lrr.723-5/73 dated 17 02 2o‘lYth"T!f ‘^"Pt'H'iionfs
n^ade namely:- ■ ' , b the following,amendments shall be

AMENDMFMT-C^
in the Appendix.

.SiSnJ in clause (b),Ac)

SvilJ Degre^inS''Ena?nL^''^°‘^ Engineers

maintained and their seniority is Jo^bYre^r^^^Hr^* Engineering shall .be , 
appointment .as Sub Engineer ^ ^Tom the date of‘their .

among^st the Sub En^hiers, hwim Deo-

passed departmental Grade's and^A Wpns) and have
as such; and : ' oxaminafion, with five years service

i^^^h .

reckoned fronuhe date Of their 1^i appointrSi«S^“ "

amongsrthe®SubYnSr^who hcTd^ofoY '
Civil, Mechanical, . Electnbal S a1 Sn " Engineer in

departmental Grade B and a and have passedsuch. ; , , A examination, with® five years service a^ '
'

Oiplo™ E"a~a,s h.,„g
Technology Shall be:maintained ard thelT -' ^'®P‘Pcal or Auto
IK «a,. of mei,app,*SaTsrE„““°? “ “ ^

• (c)- .

(d)

Note- For the'

JAffe.i e(j1212

to he^



1ll^'
o.KHTUNXHWA GOVEMIGMgminBAQSm^^ ,

filled in oy4^
above respectively shall,be,

■ • is available for promotion,

in clause (b). the, in coiun-.n,Ijlb;':5, for the e>:isting entries i;
folloSg^rhall be substituted; namely;II.-

■■(b)'.: fifteen .percent^by promotion,
amongst njnpprinn in Civil' Mechanical, Electrical orhaving Diploma :°fAs'°=;^^^^®|^^|Tecbhical-Education, having

„r. n4veh:years;servic8^as;such):|pd ' - -- -■ ■ ■■---...........
•• • Au

'S ("-I

seniority-cum-fitness. from 
Work Munshl. Surveyor^ 

al Grade-B
five oercent by promotion,.. on. the basis of 

examinalion will. nUcnd Ion yonrfi tiorvico a., ..ucl,,, , „, ^

(c)

• and

fiirde years”'the;words :‘'one.Against serial No. 7, in column No! 5, for the words * 
lyear" shall be substituted'111. •

NO. * i. co,™n N.,' 3,
substituted, namely: ■ ■ ^

minute in English typing: and

\. ■

ly. ;

“and;3;i ^e (b)/the words and figures
against serial NO. 13, in column Na 6, in 

. are under .45.years of age" shall be.deleted,.V
■ ■ .•

/

secretary to govt. 0- KHYBER pakhtunkhwaSiGHipsrERiw®™,:
• . v: y-r-i'■- .:• r

■•;.

i )•
i • :.' •.

•J
{.

‘k.

-Atfe@ed
‘

.1- ’ . /

beurue Copy, ■f.
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BliEQM. KHn3MJ’AKIJnJNraWA SiiRVl€H_TimUJM^
PliSHAWAR. .. ----^4^'^

>■

S ■

■y.it-
i"

.'i

'IJSI-RVICI- APPl-AL NO, 1175/2012 |l.
?- i

11.Date of institution .... 25.10.2012 
_ Date of judgment . ... 26.02:2014

i-

a;: ...iil

Muhammad Javcd Sub Engineer B-i I Assislani Director 
(OPS) Small Dam Division, Peshawar.

;i
i(Appellant) ■'m

i':-
v*;'VERSUS :
'A

!:r1. Govt, of Khyber Pakluunkhwa through Chief Secrelaiy - 
Khyber Pakhtunkhwa Civil Secretariat Peshawar.

2. Secretary to Govt, of kliyher Pakhtunkhwa, Irrigation Department 
Civil Secretariat, Peshawar.

3. Secretary to Govt, of Khyber Pakhtunkhwa, Finance Department
Civil Secretariat, Peshawar. , .

4. Chief Engineer (South) Irrigation Department, KPK, Peshawar.
5. NiazBadshah S/o Saced Badshah, Sub-Engineer,

>,^)f[lcc of the l.'Accutive Engineer, Peshawar Catial Division, 
':^;||Warsak Road, Peshawar and 6 others.

11m ;■

IN
n i'• 'll'i ■;! ; m

. ? .
■ "'s

• :

(Respondents)Vrj'.
■S'

■..f li
"m. i| sJ

m '
V under section 4 of the Khvber Pakhtunkhwa Service Tribunal Act.

against the Notification No.SOE/IRR/2-3-5-2010-11 dated 25.6.2012 
C""rwherebv ainendment has been introduced curtailina the promotion quota of
')N;.i^7^HipPJU>nUo,.JA%-.:tg‘lins.t_tiic_&iistjng-Ciiiota._olL20%..j.hus_^
^^prejudicing and affecting the promotions rights of the appellant against 

which.the departmental appeal dated 02.07.2012 was not replied.

r;
•A: ”,2a'

I
N'•'.•Hi

■•I?
M/S Ijaz Anwar & Mohammad Asif Yousafzai,
Advocates -
Mr.Muhammad Adeel Butt,
Addl; Advocate General. ■
M/S Saadullah Khan Marwat, Ghulam Mohy-ud-Din Malik, 
Ghulam Nabi & Sardar Shaukal Mayat,
Advocates.. »

For appellant (s)
For official respondents 
No.l to 4 1.'■h :, 1

For private respondents 
No.5toll I:

li
■

i, '

Mr.Qalandar Ali Khan 
Mr. Muhammad Aamir Nazir,

Chairman
Member

- - y
■i :

iil';N •I N ;;;
JUDGMENT

OALANDAR ALI KFIAN. CEIAIRMAN: Since identical legal and factual ;

IINillquestions have been raised in this appeal as well as in the connected appeals titled
!rinMehmood Sultan-vs-Govt. of KPK through Chief Secretary, etc. (Appeal, No. 

1176/2012), Syed Muhammad Younas-vs-Govt. of KPK through Chief Secretary etc. 

(Appeal No. 1177/2012), Muhammad Yaqoob vs-Govt. of .KI^K through Chief

;
1
1
!
I..*!):■

J.

;1

k
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V

■..r

§ ?
(•'

Secretary etc. (Appeal No. 1178/2012), Waqar SImh-vs-Govl. 

Sccreta,y etc. (Appeal No. 1179/2012), Sabir Ilus.sain-vs-Govl 

Secretary etc. (Appeal No. 1180/2012), Riaz Muhammad-v.s-Govt.

of 1<J^K through Chief ;
r. of KPK through Chief
1! ;•
.i i •

of I<PK through

Chief Secretary etc. (Appeal No. 1181/2012), Haroon-ur-Rashid-vs-Govt. of, KPK ■ : li
through Chiel' Secretary etc. (Appeal No, 1182/2012), Anayatullah-vs-Govt 

through Chief Secretao' etc. (Appeal No. 1183/2012)and Farid Gul-vs-Govt. of-KPK 

through Chief Secretary .etc. (Appeal No, 1184/2012), this single judgment 

dispose of the said connected appeals.

,1-,, of KPIC ll-r
• •■■.■Ifwill also ^ '

l.-v.-:

>;
• 'M-tf.

■■ a

ihe appellants are Sub-liingineers (B-11) in the Irrigation Department ofKhyber. 

Pakhtunkhwa, and arc aggrieved of Notification No. SOK/iKJl/2T3-5-2010-ll dated 

25.0.2012 wherobyaiucndineius have boon iiUroduootl thoroby curiailing ilio iiromotioii

■

-'5
■ ;1

.12, i

■

■ " 'Ji'

^ ’ I j:,:!

•!*
i I

quota o( the appollanls to 15% froni oxisting quota of 20%). 'I'hc appolianls proferred 

appeals against the impugned notification but

•' )'■

I
q\

to no avail, hence these
,aappcViTs,1-

i
y-,C'-A

'■ >■j

I'hc appellants having joined.the. Irrigation Department as' Sub-linginccrs 

^^^PS-Ll )\while possessing the qualification ofDiploma of Associate Engineering were 

^ enjoying 20% quota for promotion to the post of Assistant Engineer (BPS-17) ever-

‘f iiiiVi3 i;!:
f.;v.^ • . .2;.

.1^• ^
«■ ~rir.

i-:qji
-since the provision incorporated to this effect in the Recruitment Rules. ■ 1979; and 

subsequently retained in Recruitment Rules notified vide notification dated 17.2.201,1. 

The case of the appellants is that the .Diploma holder Sub-Engineers were large in 

number while having limited quota in promotion, therefore, they were posted against 

^ the postiof Assistant Engineers (BPS-17) cither on acting charge basis or in their own 

pay and scales despite having more than 20 years of service. They felt aggrieved when 

alter years of waiting they ,reached the promotion zone, but their quota for promotion 

was abruptly curtailed from 20% to 15% vide the impugned notification, thereby 

seriously prejudicing and affecting prospects of their promotion. The appellants alleged 

that they submitted representations to the department prior to the promulgation of the 

rules and also preferred departmental appeals after the impugned amendments to the

n1I VI ;u
-i!r
ir'.■ rl r•• .v/i:Ar.• J,

• .,.'7 • i

"i
. i

■ -I- ■:

■ y ■ if
■i.

.1^ ii!

^ f ?I-i.t
i:■4

•1
- O'

\.r-

to ■'*"
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detriment of their vested rights, but neither any heed was paid to their representations 

prior to the promulgation of the amended rules
'

nor they received any response to their 

departmental appeals within the statutory period prescribed for the
7

purpose; and,

were given roirospeclive eftecl lliereby adversely alTccling 

the right ot promotion already accrued to the appellants under the un-amended rules. In

it

instead, the amended rules i?

■'S

this connection, the appellants initially lodged writ petition and then lodged these 

appeals. ' . ■ 'iI■A;1
Tile appellants have assailed the amendments in the rules through the impugned 

the grounds that liioy have not been Ircalcd in accordance 

with law and while amending (he. rules, the slrengih of Suh-I-nginccrs of difrerent 

categories has not been kept in view, as the total strength of in-service Engineering 

Graduates was about 13 while they have been allowed ,12% quota in promotion, Sub- 

■ \ Engineers holding qualification of B.Tech(Hons) have been allowed 8%

4.
• t

• ■ •

%notification, inlor-alia. on

. J

1quota as

against their total strength of 10; while Diploma holder Sub-Engineers (appellants), were 

) 130 in number but their quota has been curtailed from 20% -
• -'.1

0 to 15%; that the Degree

holders initially took the benefit of their B.Sc Engineering at . the time of initial 

recruitment through Public Service Commission and then on the basis of the same 

degree they are; allowed promotion, , thus availing double benefit on the same ' !|

.qualification; that sudden curtailing of quota for promotion at the time when the 

appellants had already reached the promotion zone amounted to denying vested rights 

of promotion to the appellants and snatching the rights already accrued to them; that 

amended rules are against the. service structure of the Sub-Engineers as they tend to 

create cadre within cadre without hearing the stake holders, hence against the principle, 

ot natural justice; that, promotion on the basis of only higher qualification under the

.4
■

\9*

I
■1

(;

amended nilcs amouni to out of (urn promotion, which has consistently been deprecated 

by the superior courts; and that the appellants were fit and eligible for promotion to the . 

Irank of Assistant ruigliiccrs-BPS-17 and failure on (ho part of (he respondent-

• .

• •
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■ i
f

department to follow tiie law and make p 

appellants.
romotions is seriously alTccling rights of the

I I
• J

5. J lie appeals have been vehemently 

respondents, who joined the proceedings later on.

contested case of the appellants against'amendments in

the grounds that

resisted by the oiricial, as well as private

In their separate written replies, they IfI ...• !),
• • tthe promotion rules, mainly, -on

■•I?some of the l5.Tech{l Ions) Degree l.older Sub-IJngineers 

scivmg the dcpai-tmeni for the last 2A
_ rs were also 

years, while at the same time admitting that some

ccn.appointed in the year 1987. They claimed that 

Sub-f-ngineers was fixed in the

*■

I
of the aggrieved civil, servants had beci 

20% quota for promotion of 'Diploma holder

Recniitnient Rules, 1979 V'• -Vias ^veII as in thc niles of 1994, but in the rules of .1999 tlie I
quota was fixed at 15% and later on in the rules of 2011 the quota was re-fixpd at 20%. 

However, in the.rnics of 201,he c,nola was re-llxod nM5% becaL.se
t:
•:H.'rcch (I Ions) f-

Degree holder Sub-Engineers wore merged in the quota of promotion fpr the post of 

Assistant Engineer (BS^l?) as quota of Diploma holders ifor
/ 'VI

promotion at the ratio ofI 1.20% liad already been utilized/exhausted. 1 hey disputed claim of the appellants that ' '9
■j;

t

they were serving , the department for longer period on the ground that

B.Tech (Hons) Degree holders

:
some of the

also serving the department for the past 24 years in

appellants have since been 

the amended rules have legal sanctity and cannot be 

of the appellants for promotion will; be dealt 

the basis of seniority-cum-fitness; The respondents also 

same were for the bcttcrmdnt of all

were
•iBS-11. The respondents alleged that representations, of the }

rejected. They maintained, that 

questioned undbr any law arid that

with in accordance with law
■ ?

defended the amended rules on the ground that the 

categorie^s of employees.

!

cases
Ion !

;
?•i\

!

. 6., Ar^u^ients. of learned counsel for the appellants, learned
■V / r

counsel for private respondents lieard, and record perused.
AAG and learned i.'

Tj

of learned counsel for the appellants 

iho act of the rrapoiuloni-dcpartnicni to abruptly introduce amendment i

7. The m
was that

Ml (he promolion

AI .Med I j;
.Sc;:^;ce:7TOunari7<

!
Zf'},.

■li I:

to ' i - py
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riiic.s ihcrcby cui lailin^ quota of Diploma holder I.uivinecrs.aiid creating a distinct (juota

orS%, tiiough not coniinensuralo with number ol'B/rech (lions) Degree hoklers, was

tainted with malice, as neither the appellants were provided opportunity to defend their

vested rights for promotion nor actual strength ordilTcrcnt categories of Sub Engineers

was taken into consideration at the time of amendments in the rules. It was alleged on

behalf of the appellants that no sooner the private respondents acquired the qualification
. . CoOl/WL

of B.'Jech (Hons), they manoeuvred to seet»re a distinct quota Ibr themselves to secure 

out of turn promotion on the one hand and deprive the oilier eligible candidates for 

promotion at tlie time when they had reached the prt)molion zone alter wailing since 

' 'f, long, on the other. The appellants challenged the retrospective application of the 

amended rules on the ground that right of promotion had accrued to the appellants under

•-
■;

>> ■ ■.'V I-i, . n*'
i; I'.'

f

1

•;

•;t
f

■ 't
■ I

V

•Jm i-

• ■ ^ :4'

■’

;■

I
•4:

*1

0
■v

\ the rules before amcndmeiils. therefore, the amended rules cbiild not lake away vested ■;

*
ii j

.-.i
■;>

r riglus iVoin the appellants. j
‘i

y :•
■<

•■I•I:
The respondents, on the other hand, raised objection to the maintainability 

■ . * ’

appeals and jurisdiction of the 'I'ribunal against rule makfng powers of the Government, 

and to entertain appeals for promotion to a iiighcr gracie/pay scale; and at the same time 

defended application of the amended rules to the case of the appellants on the grounds 

jf that, firstly; the Diploma holders had already, secured promotions and. had exhausted 

their quota under tlic rules before the-impugned aniendnienls and,' secondly, the 

amendments were challenged by tho.se Diploma holders who were not yet in the 

promotion zone, for instance, the appellant in the instant appeal stood at .S.No.37 of the
: 7

seniority list. It was urged on behalf of the respondents that the B. Tech (Hons) Degree 

11 was declared equivalent to B.Sc Engineering, hence need for creation of separate quota 

for B.'fcch (Hons) Degree holders. 'I'hc learned counsel for tlic rcspondcnl.s, on the basis

I I
1':

s
>■

.'■V. !

!• [•
!■

!•,
*

T:

■ t
•

» ’

ir
|i

i

li­ lt

[ ■
y of a number of judgments of the superior courl.s, contended that promotion was not a

■

S vested right and that tlic Governincnt is always conipclent lo prescribe or enhance/

educational qualification for (lie i)iirposo of piomotion iigainst a pailiculiir post through ti
11.

ly 'tJqTf fy
I relevant ful'e.s, which was not challengeable. The learned coun.sel furlhoi

'
I’. •
I amondmeiu in1 1- ir ■;

■iiAttes.
Vi

! •■t! ■.

■ I I to 1'e^Tvsei ‘'opy>: ■
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.1:•1
contended that promotion on acting charge basis could not be cciualcd to regular 

promotion and did not confer any right of regular promotion.

It would be appropriate to first deal with the objection of the respondents with 

regard to jurisdiction of the Service Tribunal and maintainability of appeals against 

amendment in rules and for the purpose of promotion. The question of jurisdiction of 

"fribunal to entertain and adjudicate upon an appeal against rules/statute has been 

laid at rest by the august Supreme Court of Pakistan in the oft quoted judgment in thc' 

case ot Muhammad Mubccn-us-Salam and others—Appellants-versus-Fedcration of . 

Pakistan througli Socrctaiy, Ministry of Oefcnce and others—Respondents, reported 

PLD 2006 SC 602: When confronted with the dictum laid down by the august Supreme 

Court of Pakistan in the said judgment, the respondents could not controvert the 

, principle of law established by the above rcrcrrcd judgment. As regards appeals for 

■promotion, there are no two opinions that appeals for promotion simplicitor are not 

competent under section 4 (b) (i) of the NWFP (KPK) Service 'fribunal Act, 1974; but 

these appeals have primarily been lodged against amendments in the rules, thereby, 

allegedly, spriously prejudicing and altectiiig the promotion riglit; of the appellants; and 

relief of promotion has been sought so to say as a‘consequential relief.

■I
/ r;
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>1 V. '

■‘i

w.
- .

-I e.I
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1
•iil i .The record would show llial ‘in order to cNamiiu' ;md dispose of liie appeals 

preferred by M/S Saifullah Khan and Amanullah Khan, Sub-Engineers, on merit basis’, 

the Government of Kliyln'r Pakhlunkhwa. Iriii’alion .Depailmenl. eonsliluled a 

committee comprising Engr. Sahibzada Muhammad Shabir, Superintending Engineer, 

Peshawai, Inigation Circle. I’eshawai, as Chairman and M/S Misal Khan, Section 

Officer(Establisliment), Irrigation Department^ and Javed , AH, Admn Officer, office of 

Chief Engineer (Soulh)^ Irrigalion Deiiarimentdis Members, vide NolHication dated o'*' 

October 2011, with following terms of reference (TORs):
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To examine equivalency of B.Tech (Hons) with that of

■^^^'E/B.Sc Engineering in light of the references quoted'in the
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^appeajs of the Sub Engineers.
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• To consult Irrigation Department, Govt, of Punjab, Lahore for 

obtaining legible copy of their nolificalipn of September,2001 

alongwith other connected documents, whereby B.Tech(Hons)

- Sub Engineer's are considered for promotion to the posts of 

Assistant Engineers (lJS-17).

II
• i!m

;<. j .s'
■'}

• To give specilic recommendation as to whether fixation of 

quota for n.'I'ech (Mons) degree holder Sub Engineers on the 

analogy Ol' IfE/IVSe degree holder Sub Engineer.^ Ibr 

promotion to the posts of Assistant Engineers (BS-17) is 

feasible for placing before the SSRC to amend the Service” 

Recruitment Rules of Irrigation Department or otherwise. ’
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liMm, li .. - tiIn its report dated 19.11.2011, it was clearly stated that the committee was constituted 

‘in order to c\amine appeals of M/S Saifullah Khan anil Amanullah Khan, ILTech
i ■

(Hons) Degree holder Sub Engineers, requesting therein to consider B.Tech (Hons) 

degree at par with the B.E/B.Sc Engineering Degree and include the same in the quota 

reserved for graduate Sub Engineers for promotion to the rank of Assistant Engineer’. It 

may be observed-here that contrary to the object for which the committee was
•i,:.

constituted, and Itself, explained by the committee in its report, the committee . 

recommended creation of,8% separate quota for B:Tech (Hons) instead of including 

B.Tech(Hons) in quota reserved for graduate Sub Engineers. Needless to say that 8% 

separate quota for B.Tcch (Hons) was created aRer curtailing the existing quota of 

Diploma holders from 20% to 15%. It appears from the report of the committee that the 

consideration of equivalency of B.Tcch (Mons) with B.Sc Engineering for the purpose 

of grades, pay. and promotions weighed heavily with the committee for recommending 

creation of a separate quota for B.Tech (Hons); but it may be remarked here that 

equivalency of B.Tech(Hons) to B.Sc Engineering for the purposes of the grades, pay 

and promotions, has never remained a bone of contention in the light of communication
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; of the Higher Education Commission. However, the question is that whether- 

oqui^’Hle:ncy-ol-\B^^^^^^^ to B.Sc l-iiginooring,por .so^oould be a ground for crdalion .

of a separate quota for B.'fech(Hons), without taking into consideration llie entire
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Iscivicc stmctiirc of the department, rights accrued to members of the service under the

existing rules, and concerns of those employees who were likely to be adversely

1 A.
affected by the proposed amendments. To say the least, the committee, as its report 

shows, did not attend to any of the above necessar)' prerequisite for arnendrnents in the 

existing rules.

?•

nV

•I
■ • ;ll

PThe committee failed to take into consideration the existing strength of different 

categories and the quota reserved for their promotion, 'fhe record would show that 

initially 70% quota was reserved for initial recruitment, 10% for selection on merits, 

with due regard to seniority from amongst Sub Hngincers who hold a degre^^and 20% 

for selection on merit with due rcuard to seniority from amongst oOlciating Assistant 

Engineers holding a diploma, vide notification dated 30“’ April 1979. In the year 2011, 

vide notification dated 17“' February 2011, 65% quota was reserved for initial 

recruitment, 10% for promotion amongst Sub Engineers who acquired degree in Civil 

or Mechanical linginccring during service, 5% by promolioiv for Sub luiginccrs who 

joined service as degree holders in Civil/Mcchanica Engineering^ and 20% by 

promotion for diploma holder Engineers who passed departmental Grade-A 

examination with 10 years service as such. It was pointed out by the respondents that 

once before, in the rules of 1999, the quota for diploma holders was fixed at 15%; but 

the fact remains that before the impugned amendments, the quota for diploma holders 

^\va’f^rixed at 20% in the rules of2011, , '

11.
•a i. I'.'I!
‘ii t!• ■■

I ilL

■ M'-if- m:-
mIK

It

fA'
ii'I

•?

mt

iVt-:
S. •'•2l

;■ •

:
M

•:1

I:
■•1;;

I:

• .''S
‘‘.t

f/-■> •

V.. ••
f ■■?!

V-r.!

■ f

! main grievance of the appellants is that curtailing their quota from 20% to
■ -Vv

'Iav:.; 15% ahd'lcrealing S% scparalc quota for 13.'l‘cch(ik)ns) will place them m a

^ disadvantageous position as against holders of degree ofB.Tcch(ITons), who, according 

to the appellants, are 10 in number while there arc around 130 diploma holders Sub 

Engineers in the department. In order to further augment their arguments, the appellants 

have brought on record documents showing holders of B.Tcch(Hons) degree, who were 

initially diploma holders, to have acquired degree of B.'fcch (lions) afterwards during
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degree on 5.12.200^ but has joined the appellants in filing his own appeal against the

impugned amendments. It has been vehemently stressed on behalf of the appellants that

they joined service much earlier than the degree holders of B.Tech (Plons) and thus
I
I

ranked senior to them and most of them reached the promotion zone when the
5

»*. ' \
promotion iiiles were suddenly and unilaterally amendcc| to their detriment, depriving
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them bf their vested rights to promotion; ancHo the unfaiV advantage of degree holders . J 

of B.Tech(Hons) who otherwise could not qualify for promotion being junior m the

seniority list. Tliey, allegedly, thcrclbre, manoeuvred to carve a separate quota for
i ' I - .

promotion for themselves, detrimental to the interest of other senior employees in the 

department.

: ill. ‘i

Hr

!

13. lifl'ho report, the |committec concluded that ‘conkidering the re-adjustment of

In other words, theSub Engineers strength i the committee recommends:

! committee was largely influenced by the re-adjustment of Sub-Engineers prior to the 

^ impugned amendments, 'fhe learned counsel for privatej respondents also urged that 

even otherwise the diploma holders had secured promotion and exhausted their 

' erstwhile quota of 20%, therefore, they had no cause of action to challenge anicndments

affect their promotion rights which they had

'.Jl.i 'I'.

i!

■f
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1 in the rules, which were ^ not going to

availed under 2p% quota.iThe argument is, prima facie, far-fetched for the reason that 

the dispute is not with regard to who got how mucli share under the quota existing 

before the impugned amendments, rather the issue is whether amendments in the lules 

arc in the interest of service and all the employees, and; not to the detriment oi any

i**
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'It; S:
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segment orihcmivil servants and to the untair advantage oi a particulai class of
' I*'
government employees. The report of the committee speaks otherwise and reveals that 

such considerations prevailed with the committee, which acted unilaterally, without 

■ ' affording a chance of putting forth their case to those,.empioyecs who were likely to be 

alVe^'ld by the impugned amendments.

, j
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cavil with the legal propositions that''■ ••Having said that, there can possibly be
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he Croyernment has the authority to frame rules and also introduce amendments
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rcleviiiK rules lo enhance qualification for a particular post: b.ut the issue here is not that 

of amendments in the rules for enhancement of the qualification, rather dispute is with 

regard to unilaterally^ curtailing of quota of a particular class ,of employees to their 

detriment. One can also make no bones about the fact that jurisdiction of the SeiVice .
•it
k K

•1.■n

Tribunal is barred in;cascs of promotion; but primardy the appeals have been lodged
:
iagainst amendments introduced in the seiVice rules, which, according to the appellants,•. I

did not meet the ends pf law and justice.
I-■t

'II \
I;c

Asa sequel tOithe foregoing discussion, on thelpartialacccptancc of the appeals,
. i ■ ' ■ ' '! -i ‘

the case of amendments in-question is referred lo the competent authority i.e Secretary
■ I - ■ , ; ' ' ■

to Government of KPK, Irrigation Department (Respondent'No.2) for reconsideration., 

of the impugned amendments in the light oif above discussion and observations made in 

the judgment for a just decision and further necessaty action, under intimation to the

f
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I-H'. Registrar of the Tribunal, within reasonable time. In order to avoid llirther legal\,
■ ’ 1 i ■

complications and frustration of the spirit of this judgment, promotions under the11^.
‘j

••.1 E: ' . *?il.; amended rules be put pn hold in the meantime. There shall, however, be no order as to? :
'•

costs.
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Case Judgement Page 1 of 8

4-
PAGE5^^5 " ^nnexub.-.^/^2015 SC MR 269

[Supreme Court of Pakistan]

Present: Anwar Zaheer Jamali, Iqbal Hameedur Rahman and Qazi Faez Isa, JJ

GOVERNMENT OF KHYBER PAICHTUNKHWA through Chief Sccretury and others— 
Appellants

Versus

MUHAMMAD JAVED and others—Respondents
■L

Civil Appeals Nos.795 to 805 of 2014, decided on 24lh Nnveinber. 2014.

(On appeal from the judgment dated 26-2-2014 passed by the iChyber Pakhlunkhwa Service 
Tribunal, Peshawar in Service Appeals Nos. 1175 to 1184 of 2012)

(a) Khyber Palditunkhwa Irrigation and Public Health Engineering Department (Recruitment 
and Appointment) Rules, 1979—

-—Appendex—Kbyber Pakhtunkhwa Service Tribunals Act (I of 1974), S. 3— Promotion quota, 
reduction in—Provincial Government changing promotion criteria by prescribing higher education 
qualification— Service Tribunal, jurisdiction of--rSub-Engineers (BPS-11) (respondents) 
appointed in Irrigation Department on the basis of having a diploma in Associate Engineering and 
enjoyed 20% reserved quota for promotion to the post of Assistant Engineer (BPS-17) as provided in 
the Khyber Pakhtunkhwa Irrigation and Public He|alth Engineering Department (Recruitment and 
Appointment) Rules, 1979—Said Rules were amended and stipulated promotion quota of appellants 
was reduced to 15% and a new category (for promotion) was created for those Sub-Engineers who 
possessed a degree in B.Tech. (Hons.) and who had passed Grade A and Grade B examinations with a 
minimum service of five years—Appellants contended that carving out of such new 'category' of 
degree holders had reduced the promotion prospects of diploma holders—Service Tribunal directed 
the Provincial Government to reconsider the amendments made to the Rules and in the meantime put 
on hold promotions under the amended Rules—Legality—Amendment made to the Rules in question 
was not with a view to accommodate specific individuals or for any other ulterior motive—Service 
Tribunal appeared to have been impressed by the fact that there were one hundred and thirty diploma 
holders whereas there were only thirteen graduates having B.Tech (Hons.) degrees, therefore, in the 
opinion of the Tribunal it was necessary to preserve the quota of the diploma holders—Concern of the 
Tribunal effectively meant that if there were many less qualified persons they should have greater 
prospects for advancement and those who -had higher qualifications or who had improved their 
qualifications should not have an advantage—Such anxiety and concern of the Tribunal was 
misplaced—Amendment made to the Rules in question was a policy matter and the Government was 
empowered to reduce the promotion quota of Sub-Engineers holding diploma, and also to create a 
separate promotion quota for those holding B.Tech (Hons.) degree; the same was also not justiceable- 
-Service Tribunal had clearly exceeded its jurisdiction in issuing directions to Provincial Government 
for reconsideration of the impugned amendment and by pulting on hold ihc piomotions under the 
amended Rules—Appeal was allowed accordingly and judgment of Service Tribunal was set aside.

were
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L~ Dr. Alyas Qadeer Tahir v. Socreliiry M/o I’ductiliuu 201 SCMK 997 rcl,

(b) Civil service—

Promotion, criteria for—Educational qualification—Government changing promotion criteria by 
prescribing higher educational qualification—Effect—When talent, skill and capability was rewarded, 
it provided opportunity to ambitious employees, and if those amongst them who were better qualified 
received a differential focus it benefited the department and the people of the country, as all civil 
servants were there to serve the people—Similarly, if the bar to aspire to higher positions (i.e. 
promotion) was raised, it encouraged and motivated employees to take ownership of their careers and 
personal development—Moreover, when higher educational qualification and talent was appreciated 
it made for a more transparent system of advancement and may also help to retain talented individuals 
in an organization.

(c) Service Tribunals Act (LXX of 1973)—

“—S. 3—Constitution of Pakistan, Art. 212(l)(a)—Service Tribunal, jurisdiction of— Civil service— 
Promotion criteria— Educational qualification—Government changing promotion criteria by 
prescribing higher educational qualification--Policy matter—Where the Government, as a policy 
matter, wanted to restrict promotion to those having degrees, or create another category of such 
persons, it was not ultra vires of any law nor was it unreasonable—Such matter fell within the 
exclusive domain of the Government, which, in the absence of demonstrable mala fides could, not be 
assailed.

Executive District Officer (Revenue) v. Ijaz Hussain and another 2012 PLC (C.S.) 917 and 
Fida Hussain v. The Secretary, Kashmir Affairs and Northern Affairs Division PLD 1995 SC 701 ref

(d) Service Tribunals Act (LXX of 1973)—

-—S. 3—Constitution of Pakistan, Art., 212(l)(a)—Civil service—Promotion, right of—Promotion 
criteria—Justiciability—Neither promotion nor the criteria set out to aspire for promotion could be 
categorized as a 'right' that could be justiceable.

Zafar Iqbal v. Director, Secondary Education 2006 SCMR 1427 ref

Mian Arshad Jan, Additional A.-G., Khyber Pakhtunkhwa for Appellants (in Civil Appeal 
No.795 of2014).■■fr

Ghulam Mohy-ud-Din Malik, Advocate Supreme Court for Respondents Nos. 2 - 4 (in Civil 
Appeal No.795 of 2014).

Nemo for Respondents Nos. 1, 5 - 8 (in Civil Appeal No.795 of2014).

Ghulam Mohy-ud-Din Malik, Advocate Supreme Court for Appellants (in Civil Appeals 
Nos.796, 797, 799 - 801, 804 and 805 of 2014).

Mian Arshad Jan, Additional A.-G., Kyber Pakhtunkhwa for Respondents Nos.l - 4 (in Civil 
Appeals Nos.796, 797, 799 - 801,804 and 805 of 2014).
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Case Judgement Page 3 of 8py«JE:^
Ju Ijaz Anwar, Advocate Supreme Court and M.S. Khattak, Advocate-on-Record for Respondent 

No.5 (in Civil Appeals Nos.796, 797, 799 - 801, 804 and 805 of 2014).

Nemo for Respondents Nos.6 to 9 (in Civil Appeals Nos.796, 797, 799 - 801, 804 and 805 of
2014).

Ghulam Mohy-ud-Din Malik, Advocate Supreme Court for Appellants (in Civil Appeals 
Nos.798, 802 and 803 of 2014).

Mian Arshad Jan, Additional A.-G.,-Khyber Palchtunkhwa for Respondents Nos.l to 4 (in 
Civil Appeals Nos.798, 802 and 803 of 2014).

Nemo for Respondents Nos.5 to. 9 (in Civil Appeals Nos.798, 802 and 803 of 2014).

Date of hearing: 11th November, 2014.

JUDGMENT

QAZI FAEZ ISA, J.—These appeals arise out of a judgment dated 26th February, 2014 of 
the Hon'ble Khyber Pakhtunkliwa. Service Tribunal ("Tribunal") whereby through a common 
judgment ten service appeals were disposed of in the following terms:--

"(14) Having said that, tliere can possibly be no cavil with the legal propositions that the Government 
has the authority to frame rules and also introduce amendments in tl^e relevant rules to enhance 
qualification for a particular post; but the issue here is not that of aruendments in the rules for 
enhancement of the qualification, rather dispute is with regard to unilalerally curtailing of quota of a 
particular class of, employees to their detriment. One can also make no bones about the tact that 
jurisdiction of the Service Tribunal is barred in eases of promotion; but primarily the appeals have 
been lodged against amendments introduced in the service rules, which, according to the appellants, 
did not meet the ends of law and justice.

(15) As a sequel to the foregoing discussion, on the partial acceptance of the appeals, the case of 
amendments in question is referred to the competent authority i.e. Secretary hi Government ol Khyber 
Pakhtunkhwa, Irrigation Department (respondent No.2) for reconsideration of the impugned 
amendments in the light of above discussion and observations made in the judgment for a just 
decision and further necessary action, under intimation to the Registrar of the Tribunal, within 
reasonable time. In order to avoid further legal complications and frustration of the spirit of this 
judgment, promotions under the amended rules be put on hold in the meantime. There shall, however, 
be no order as to costs."

That in the appeals bei'ore the ITibunal it was contended that the appellants therein were 
working in the Irrigation Department as Sub-Engineers (BPS-11) and were appointed oh the basis ol 
having a diploma in Associate Engineering and enjoyed 20% reserved quota loi' promotion to tlie post 
of Assistant Engineer (BPS-17) as provided in the Khyber Pakhtunkhwa In-igation and Public Health 
Engineering Department (Recruitment and Appointment) Rules, 1979 ("the Rules"), which were 
amended by reducing their stipulated quota as a new category was created for those Sub-Engineers 
who possessed a degree in B.Tech. (Hons.) and who^ had passed Grade A and Grade B examinations 
with a minimum service of five years. It is stated that carving out of this new 'categoi-y' of degree 
holders had reduced the promotion prospects of the appellants who were diploma holders.

2.
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i
That with regard to the post of Assistant Engineers, both in respect of initial recrnitmeni and 

promotion, it would be appropriate to reproduce the applicable requircmenis mentioned in the 
Appendix of the Rules as it originally stood and as it was amended from time to lim'e, as under:-

As originally stood vide Notification dated JOth April, 1979:

3.

"(a) Seventy per cent by initial recruitment and

(b) Ten per cent by selection on merit with due regard to seniority from iimongst sub-engineers of
the Deptt: concerned in which the vacancy occurs, who liokl a degree: and

(c) Twenty per cent by selection on merit with due regard to seniority from amongst officiating 
Assistant Engineers of the vacancy occurs, who hold u diidoma."

As amended vide Notification dated 27th February, 1999:

”(a) Sixty five percent of the total posts by initial recruitment;

Ten percent of the total posts by promotion, on the basis of seniority-cum-fitness from 
amongst the Sub-Engineers possessing Diploma at the time of their induction into service but 
acquired degree in Engineering during service;

(b)

Ten percent of the total posts by Promolion, on (he basis of scniority-cum-fitness, from 
amongst the Sub-Engineers who joined service as Degree liolders in Engineering, and
(c)

(d) Fifteen percent of the total posts by selection on merit with due regard to seniority, from 
amongst the officiating Assistant Engincers/Senior Scale Sub-Engineers, the [sic] who hold a 
Diploma in Engineering and have passed Departmental Elxarnination;

Provided that where a candidate under clause (b) above is not available, the vacancy shall be 
filled from amongst Diploma holders Sub-Engineer;

Provided further that where a candidate under clause (c) above is not available, the vacancy 
shall be filled by initial recruitment."

As further amended by Notification dated 17th Februaiy, 2011:

Sixty five percent by initial recruitment."(a)

(b) ten percent by promotion, on the basis of seniority cum fitness, from amongst the Sub- 
Engineer's who has acquired during service degree in Civil or Mechanical Engineering from a 
recognize university.

five percent by promotion, on the basis of seniority cum fitness^ from amongst the Sub- 
Engineer's who joined service as degree holders in Civil/MechaniCal Engineering and
(c)
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Case Judgement Page 5 of 8

twenty percent by promotion, on the basis of seniority-cum-fitness from amongst the Sub- 
Engineer's, who hold a diploma of Civil, Mechanical, Electrical or Auto Technology and have passed 
Depai'tmental Grade A examination with ten years service as such.

Note: Provided that where candidate under Clauses (b) and (c) above is not available for 
promotion, the vacancy shall be filled in by initial recruitment."

As finally amended by Notification dated 25th June, 2012:

"(b) twenty percent by promotion, on Ihe basks of seniurlty-cuiTi-litness, from amongst the Sub 
Engineers, having degree in' Civil Engineering or Mechanical Engineering from a recognized 
university and have passed departmental grade B&A examination with five year service of such.

Note:- For the purpose of Clause (b), a Joint seniority list of the Sub-Engineers having Degree 
in Civil Engineering or Mechanical Engineering shall be maintained and their seniority is to be 
reckoned from the date of their 1st appointment as Sub-Engineer.

eight per cent by promotion, on the basis of seniority-cum-fitness, from amongst the Sub- 
Engineers, having Degree in B.Tech. (Hons.) and have passed departmental Grade B and A 
examination with five years service as such; and

(c)

Note:- For the purpose of clause (c), a seniority list of Sub-Engineers having Degree in 
B.Tech. (Hons.) shall be maintained and their seniority is to be reckoned from the date of their 1st 
appointment as Sub-Engineer.

fifteen per cent by promotion, on the basis of seniority-cum-fitness, from amongst the Sub- 
Engineers, who hold a Diploma of Associate Engineer in Civil, Mechanical, Electrical or Auto 
Technology and have passed departmental Grade B and A examination, within five years service as 
such.

(d)

Note:- For the purpose of clause (d), a seniority list of Sub-Engineers having Diploma of 
Associate Engineering in Civil Mechanical, Electrical or Auto Technology shall be maintained and 
their seniority is to be reckoned from the date of their 1st appointment as Sub-Engineer.

Note:- The, quota of clauses (b), (c) and (d), above respectively shall be filled in by initial 
recruitment, if no suitable Sub-Engineer is available for promotion;"

The grievance of the appellants before the Tribunal was that their promotion quota had been 
curtailed from 20% to 15% vide clause (d) of.the Notification dated 25th June, 2012. They had further 
prayed that the Government be restrained from processing the promotion cases on the basis of such 
Notification and in paiticular of those who had obtained the B.Tech. (Hons.) degree.

Mr. Arshad Jan, Additional Advocate-General, Khyber Pakhtunkhwu, and Mr. Ghulam Mohy- 
ud-Din Malik, Advocate Supreme Court (on behalf of private appellants, who possessed B.Tech. 
(Hons.) degree) have assailed the impugned judgment on the following grounds;-

4.

That the Hon'ble Tribunal had no Jurisdiction as the Rules were amended by the Government 
and not by any 'departmental authority' and in this regard reliance was placed Upon section 4 read with 
section 7 of the Khyber Pakhtunkhwa Service Tribunals Act, 1974;

(1)
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V
(2) That the amendment was made to ensure that the higher positions are held by those who were 
competent and possessed tlie requisite qualifications;

(3) That the diploma holders could also obtain degree in B.Tech. (Hons.) and then they too could 
also avail of the benefit of clause (c) as lastly amended;

(4) That the amendment made in the Rules was not person specific nor had any element of mala
fide;

(5) That promotion or reserving a certain quota for promotion cannot be claimed as a vested right';
and

(6) That the matter was within the domain of policy and beyond the jurisdiction of the Tribunal.

Reliance was also placed upon the following precedents:—

Dr. Alyas Qadeer Tahir v.. Secretary M/o Education (2014 SCMR 997)

Executive District Officer, (Revenue) v. Ijaz Hussain (2012 PLC (C.S.) 917)

Zafar Iqbal v. Director, Secondary Education (2006 SCMR 1427)

Fida Hussain v. The Secretary, Kashmir Affairs and Northern Affairs Division (PLD 1995 SC
701)

That Mr. Ijaz Anwar, learned counsel appearing for the respondents (appellants before the 
Service Tribunal), urged that the Tribunal had jurisdiction to decide the matter as the amendment to 
the Rules had affected their terms and conditions of service and in this regard placed reliance upon the 
cases of Muhammad Mubeen-us-Salam v. Federation of Pakistan (PLD 2006 SC 602) and 1. A. 
Sharwani v. Government of Pakistan (1991 SCMR 1041).

He further stated that, at the time when the appellants before the Tribunal joined service the 
Rules prescribed a certain quota for promotion lo the next higher grade of Assistant Engineer and 
such quota could not be reduced as it would adversely tilTecl their prospects of advancement. It was 
lastly contended that there were a large number of diploma holder Sub-Eiigineers whereas only a few 
possessed B.Tech. (Hons.) degree.

That the appeal against the judgment of the J'ribunal lies to this Court il it involves a 
substantial question of law of public importance (sub-article (3) of Article 212 of the Constitution of 
the Islamic Republic of Pakistan, 1973) and if leave has been granted. In these cases leave was 
granted by this Court vide order dated 29th May, 2014, relevant portion whereof is reproduced 
hereunder:-

5.

6.

"Having heard the learned counsel for the petitioners in Civil Petitions Nos.592 to 601 ot 2014 
and learned Advocate-General, Khyber Pakhtunkhwa in Civil Petition No.230-P of 2014, leave to 
appeal is granted in all these petitions inter alia to consider whether the rules for promotion of 
Assistant Engineers (BS-17), Irrigation Department, could be subjected to judicial review before the 
Service Tribunal...."
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The question whether the Tribunal can impinge upon the right of the Government to make 
rules stipulating the criteria for promotion, and having done so the Government cannot change the 
same, is undoubtedly a substantial question of law of public importance.

With the help of the learned counsel we have examined the Appendix to the Rules and 
have not been able to detect that the amendment finally made thereto was with a view to 
accommodate specific individuals or for any other ulterior motive. We have also gone through the 
contents of the service appeals wherein no allegation of mala fide was levelled. Therefore, the only 
questions for our consideration are, firstly, whether the Hon'ble Tribunal exceeded its jurisdiction 
and, secondly, whether the quota of any class of employees (diploma holders herein) could not be 
reduced, and to create from amongst them a separate quota of degree holders who would also be 
eligible for promotion as Assistant Engineers.

7. we

The Tribunal appears to have been impressed that there were one hundred and thirty diploma 
holders whereas there were only thirteen graduates having B.Tech. (Plons.) degrees, therefore, in the 
opinion of the Hon'ble Tribunal it was necessary to preserve the quota of the diploma holders. The 
concern of the Tribunal effectively meant that if there are many less Qualified persons they should 
have greater prospects for advancement and those who hud higher qualifications or who had improved 
their Qualifications should not have an advantage, The anxiety of the Tribunal in this regard was 
misplaced. In the reported case of Dr. Alyas Qadecr Tahir v. Secretary M/o Education (2014 SCMR 
997), it was held:-

8.

"Its right to improve and update its service structure to keep pace with modern age which is 
indisputably the age of specialization cannot be restrained or restricted on the ground that at the time 
of appointment of one or a few civil servants, such qualification was not a requirement for promotion. 
Higher qualification or a more specialized qualification for a post in a higher scale is a need of the 
hour which has to be taken care of. The vires of validity of Rules or amendments therein attending to 
such aspects, cannot, therefore, be looked askance at. The more so when there is absolutely nothing in 
the Rules to show that they are either person specific or an off shoot of mala fides."

That where talent, skill and capability is rewarded it provides opportunity to ambitious 
employees and if those amongst them who are bolter qualified receive a differential focus it benefits 
the department and the people of Paki.stan, as all civil servants are llierc to serve (he people, Similarly, 
if the bar to aspire to higher positions is raised it encourages and motivates employees to take 
ownership of their careers and personal development. Moreover, when higher educational 
qualification and talent is appreciated it makes for a more transparent system of advancement and 
may also help to retain talented individuals in an organization.

9.

That it was not a case of the appellants before the Tribunal that they were prevented from 
improving their qualifications, therefore, if the government, as a policy matter, wants to restrict 
promotion to those having degrees, or create another category of such persons it is not ultra vires of 
any law (even though no law was cited in this regard) nor is it unreasonable. The matter fell within the 
exclusive domain of the Government, which, in tlie absence of demonstrable mala fides could, not be 
assailed as held in the case of Executive District Officer (Revenue) v. Ijaz Hussain and another (2012 
PLC(C.S.) 917), asunder:-

10.

"If the said power is exercised in a mala fide manner, it is the particular mala fide act which 
can be challenged and struck down."

http://www.pakistanlawsite.com/LawOnline/law/content21.asp?Casedes=2015S729
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"The framing of the recruitment policy and the rules thereunder, admittedly, fall in tlie 

executive domain. The Constitution of Islamic Republic of Pakistan is based on the well known 
principle of trichotomy of powers where legislature is vested with the' function of law making, the 
executive with its enforcement and judiciary of inlerprcling the law. T'he C’ourt can neither assume the 
role of a policy maker or that of a law maker."

Similarly, in the case of Fida Hussain v. The Secretary, Kashmir Affairs and Northern Aflairs 
Division (PLD 1995 SC 701), it was held, that;-

"It is exclusively within the domain of the government to decide whether a particular 
qualification will be considered sufficient for promotion from a particular Grade to a higher Grade 
and it is also within the domain of the Government to change the above policy from time to time as 
nobody can claim any vested right in the policy."

That neither promotion nor the criteria set out to aspire for promotion can be categorized as a 
’right' that could be justiceable. In this regard i-eference may be made to Zafar Iqbal v. Director, 
Secondary Education (2006 SCMR 1427), wherein we hud held, that:-

11.

"The Government is always empowered to change (he promolion policy and the domain of the 
Government to prescribe the qualification for a particular post through amendment in the relevant 
rules, is not challengeable. This is also a settled law that notwithstanding lliinilment of the 
requirement qualification and other conditions contained in the rules, tlie promotion cannot be 
claimed as a vested right."

The Tribunal had directed the Government, "for reconsideration of the impugned 
amendments" and further directed that, "promotions under the amended rules be put on hold in the 
meantime." The Hon'ble Tribunal had clearly exceeded its jurisdiction in issuing such directions.

12.

In conclusion, since it was a policy matter the Government was empowered to reduce the said 
quota of diploma holder Sub-Engineers for promotion to the post of Assistant Engineers and also to 
create a separate quota of B.Tech. (Hons.) degree;holders for promotion to the post of Assistant 
Engineers; the same was also not justiceable, and in directing the Government to reconsider the same 
and to hold in abeyance the promotions made in accordance with the Rules as finally amended the 
Tribunal exceeded its jurisdiction.

13.

That we had allowed these appeals vide our short order dated 11th November, 2014 
, reproduced hereunder:—

14.

"We have heard tlie arguments of the learned ASCs representing different parties in these 
connected appeals. For the reasons to be recorded separately, these appeals are allowed, the judgment 
dated 26-2-2014 is set aside and consequently the service appeals filed by the respondents before the 
Service Tribunal are dismissed."

The aforesaid are the reasons for doing so.

Appeal allowed.MWA/G-7/SC
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List of pre service Graduate alr*eady promoted to the Po^
and some of the promotion to the post of X En on regular basis.

b Divisional Officer.
\

1 2 3 A 5 6 7 8 9 10
Now 

promote 
d to the 
post of 
X EN

I

Promoted to 
The post of 

SOO on 
Regular basis.

% \Promotior, ‘ 
dale to the 
post of X 

Engr. _
Oct 2012. v.i

Presently
workingRegular/

OPSName By Initial Recruitment Year as
Sher Rahman Khan BSc Civil Engg Sub Engr

Sub Engr
'19921 BPS-11 BPS-18ySDO

X EN\^

BPS.17 rX EN
Mas Li Huddin Khan B Sc Mech Engg.2 BPS-11 SDO BPS-18.do 1992 X EN Oct 2012.^.

Lr^‘;:^;;i992 rXEN3 (nayat Ullah Khan. BSc Civil Engg Sub Engr ■ BPS-11 r ;do:^ OPSIB Retired!SDO
B Sc Mech Engg?Misal Khan4 Sub Engr BPS-11 SDO do 01-01-94 X EN OPS OPS
B Sc Mech Engg.5 Samiulllah Khan Sub Engr BPS-11 doSDO 01-01-94 X EN OPS OPS
B Sc Mech Engg.. 6 Mohd Aqeel Azhar. Sub Engr BPS-11 SDO do 01-01-94 X EN OPS OPS

7 Nisar Khan B Sc Civil Engg Sub Engr BPS-11 SDO do X EN OPS OPS
8 Waheedullah B Sc Civil Engg Sub Engr BPS-11 SDO do X EN OPS OPS
9 Mohd Tahir 8 Sc Civil Engg Sub Engr BPS-11 SDO do 1999

Serial No 9,10,11,12 wete 
Promoted to the post of SOO on 

regular basis on the court 
decision,

10 Amir Mohd B Sc Civil Engg Sub Engr BPS-11 SOO do 1999
B Sc Mech Engg.11 Akbar Khamn Sub Engr BPS-11 SDO do 1999
B Sc Mech Engg.12 Hayatullah Sub Engr BPS-11 SDO do 1999

List of pre service Graduate Sub Engr. already been promoted to the Post of Sub Divisional Officer on acting charge basis in Dec 2011..
1 2 3 4 5 6 7

faking Promotion
serial No 3, 5, 7 on the 

vacant post after 
promotion of the 

fii'.lowing S D 0,s to 
the post of X Engr as 
being ofourCader.

Promoted to 
The post of 

SDO on acting 
Charge Basis 

basis.

1

By Initial Recruitment 
through public service 

commision.Name Degree in Engineering. Promotion date Presently working.
Mohd Hayat B SC ( Civil Engg) Sub Engr1 BPS-11 SDO BPS-11 13Dec 2011. OPS ✓

HDec 2011"Roohul Amin B SC ( Civil Engg)2 Sub Engr BPS-11 SDO BPS-17 •rActing Charge Base
r ShalikatBadshah M Sc ( Civil Engg); Sub Engr BPS-11 SDO I^Dec 2011?3 Do Sher Rahman Kh^'*Acting Charge Base

B SC ( Civil Engg)Saeedullah l9)Dec 2011.4 Sub Engr: DoBPS-11 SDO Acting Charge Base 
Acting Charge BaseBakhtiar ~ ~ B SC ( Civil Engg) Sub Engr: Mas Li: Huddin KhanDo ' II^Dec 2011.BPS-11 SDO

B SC ( Civil Engg)6 Faridullah Sub Engr: BPS-11 Do rStPec 2011.SDO Acting Charge Base
Asif Khan - - 3 SC ( Civil Engg) iSub Engr: :Do iaDec20H.’ jhaVa Tulljh.KhanT?,:‘7 Acting Charge?BaseBPS-11 SDO

/


