Service Appeal No. 15608/2020

i
*éi £

w
__22.12.2021 Appellant in person present. Mr. Riaz Ahmad
‘ Paindakhel, Assistant Advocate General for the
respondents present. | ’

Notices be issued to the respondents with the
~ directions to submit written reply/comments on the next
~date positively, failing which th’eirmr,ight'for submission of |

written reply/comments sjh'all be deemied as struck off.
Adjourned. To come up for submission of written
reply/comments on 16.02.2022 before the S.B at Camp
Court Abbottabad.” | ﬂ
i - o (Sa!alh-Ud-DinT
A bR “‘1?/( o s Nl Member (J)
/ée‘?.:l). ‘“*’f . Camp Court Abbottabad

Dac fe Kb T i et
T Tﬁ\OMQ New R wnedio\ ke tome 9 lF""%

o - P_eidese

20" July 2022 None for the appellant present. Mr. Noor Zaman
- Khattak; District Attorney alongwith Mr. Muhammad

Nazir, Assistant for the respondents present.

Written reply submitted on .behalf of the
respondents which is placed on file. To come up for
argurﬁ'ents on 21.09.2022 before D.B at camp court
Abbottabad. |

(Kalim*Arshad Khan)
Chairman
o ‘ Camp Cour|t Abbottabad
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21" Qept 2022 1. - None for the petitioner present. M. Muhammad:
f p p Viur

Jan, District Attorney for respondents present.

2. On previous date neither the appellant nor s
counsel was present. Today the case was called “for
| several times till last hours of the court but nobody has
turned up on behalf of the appellant, therefore, this

appeal is dismissed in default. Consign.

3. Pronounced in open court in Camp Court
Abbottabad ‘and given under our hands and seal of the
Tribunal on this 21" day of September, 2022.

M“
(Far®tha Pau . - {Kalim Arshad Khan)
Member(Judicial) ' “ Chairman
: ?.+&amp Court Abbottabad
2\
1




21.05.2021

28.09.2021

29.09.2021

Anpellant Depnsited

Due to cancellation of tour, Bench is not available. <
Therefore, case is adjourned to 28.09.2021 for the same as

before. - - ?p
: ' SN . Reader

Counsel for appellant present.

He made a requAest for adjournment in order to prepare
the brief. Adjourned. To come up for pfeliminary hearing on
29.09.2021 before S.B at Camp Court, Abbottabad.

>

(Rozina _Rehman)
| Member (J)
T Camp Court, A/Abad

Appellant present through counsel. Preliminary arguments
heard. Record perused.

Points raised need consideration. The appeal is admitted
for regula‘r hearing subject to all legal -objections. The
appellant is directed to deposit security and process fee
within 10 days. Thereafter, notices be issued to the
respondents for submission of reply/comments in the office
within 10 déys of the receipt of notices, positively. If the.
written reply/comments‘ are not submitted within the

Camp Courty A/Abad

..




Form- A

FORM OF ORDER SHEET

Court of
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A
Case No.-

[ S‘é CSQ/ - /2020

S.No. Date of order Order or other proceedings with signature of judge
“proceedings
1 2 3
M d recel “post |
o1 07/12/2020 The appeal of Mr. Muhammad Junaid received today py post |
through Mr. Shad Muhammad Khan Advocate may be entered in the
Institution Register and put up to the Worthy Chairman for proper order
! please.
b
LI
EI ‘ !
5 REGISTRAR

This case is entrusted to touring S. Bench at A.Abad for preliminary
hearing to be put up there on 21~05-2p2¢

0,

A
_CHAIRMAN
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' BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, K.P.K. PESHAWAR

Muhammad Junaid........ .....Appellant

Versus

Deputy Inspector General of Police,
o Hazara  Range  Abbottabad and
Other.ciceriiiniecacecnrannees .....Respondents

APPEAL UNDER SECTION 4 OF THE
KPK SERVICE TRIBUNAL ACT

INDEX

Memo of appeal

Correct addresses of the
parties

Affidavit

Copy of order

Copies of order and | “C” & “D” | _
appeal.
Wakalat Nama

S AD MUHAMMAD KHAN
Advocate Supreme Court of
Pakistan (Mansehra)
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BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, K.P.K. PESHAWAR

‘ é Khyvher P? akhtukbwa
0 Service Tribunal
' #2038
Diury No.

Muhammad Junaid son of Muhammd z}/ /}{2520

javed, -caste Gujjar, resident pree
Salayian, Tehsil and District Mansehra
Ex-Constable No. 1329 District Police
Mansehra..ceeeccsscesecasssnsecssses Appellant

Versus. .

1) Deputy © Inspector General of

" Police, Hazara Range Abbottabad.

2) District Police Officer, Mansehra
...... Respondents

APPEAL UNDER SECTION 4 OF.THE
KPK SERVICE TRIBUNAL ACT
AGAINST THE IMPUGNED ORDERS
NO. OB 239 DATED 24.09.2020 AND
29456 /PA DATED 12.11.2020
PASSED BY THE RESPONDENTS MAY
GRACIOUSLY BE SET ASIDE AND
THE APPELLANT MAY KINDLY BE
RE-INSTATED INTO SERVICE.

PRAYER: -

On acceptance of instant appeal o
the impugned orders passed by v
the respondents may kindly be

set-aside and the appellant may



(2

graciously be re-instated into

service with all back benefits.

Respeéted Sir,

Brief facts leadlng to the mstant

‘appeal are arrayed as follows: -

: That,‘ Mr. Shahzad son of Alj_

Khan, resident of Phulra was"

’ killed by the police and the case |

was registered vide FIR No. 208
dated 06.11.2018 under section
302PPC, PS Phulra. Later-on the
deceased party was compensatedl
through- the ‘appointment of
appellant and  Muhammad
Khurshid vide order book No. 90
dated 13.05.2019. The services of
appellant was also regularized
vide order book No. 96 dated
23.04.2020. Respondent No. 1‘,
p'aséed an order vide which the

appellant was discharged vide I'

| order No. 239 dated 24.09.2020.

(Copy of order is annexed as
Annexure “A”).

That, the appellant aggrieved by
the order of discharge submitted
an appeal before respondent No.2

who also disfnissed_appeal.

~ (Copies of order and appeal are
- annexed as Annexure “B” & “C”).
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4)

5)

6)

7)

That, the order of discharge "is

against the facts and law and is

not maintainable in the eye of law.

That, -the appellant was fully

qualified for the post and the
dépaftmént itself has appointed
the appellant and nowlth'ey‘ cannot
take the benefits of its own lapses.
Whenever any irregularity is

appointment, subsequently
department cannot derive any

dividend from its own acts.

That, the appellant was appoihted
who served the departrrient and
respondent No. 1 was bound to

have serve a show cause notice.

That, respondent No. 1 was bound

to have conducted an inquiry by

issuing chargeA sheet, statement of

allegation and

respondent No. 1 was at liberty to: -
have pass any order in accordance

with fact and circumstances of the .

case.

That, the appellant has been '

condemned unheard and the

there-after:

committed in the manner of




order on = this score 1is not

" maintainable in the eye of law.

That, petitioner seeks indulgence of this
Honourable Tribunal intr-alia, on the
following grounds: - |

GROUNDS: -

A) Thét, the impugned orders passed
by ‘the respondents are -wrong,
illegal, against the law and facts.
Hence, not tenable in the eye of |

law.

.B) That, the appellant was appointed
as constable in police departmenf
and served the department
devotedly to the best satisfaction

. of the high-ups.

C) That, reAspbndent No. 1 passed an,-
order denoting that the
appointment of the apf)ellant was
irrégular"who was appointed as
corripensation to the heirs of Mr.
Shahzad who was killed by the

police party and the service of the

_appellant was also regularized.
Respondent No. 1 passed the
order in the li'ght of .observation |
given by the court which led to the
discharge of the .appellant from .

service.




D)

g

F)

G)

H)

That, it has been led down by the
Apex Court that the department
itself had appointed the civil
servant against 'a post in violation
of rules cannot allowed to take
benefit of its lapses in order to
terminate services of civil servant -
merely because it had committed
a »irregularity and violating
procedure ‘governing such
appointment. The department
cannot take dividend from its own

fault or lapses.

That, the orders of both the
respondents is result  of -
misreading and non-reading of

record.

That, the appellant is belongs to
poor family and the service of the
appellant was only the source of -

his family members.

That, the appeal is well .within

time.

That, ‘other - points will be
discussed/raised at the time ¢of

arguments.

In view of the above circumstances and
facts it is therefore, most humbly




prayed and requested that on
acceptance of instant appeal the
impugned orders passed by the
respondents . may kindly be set-aside
and the appellant may graciously be re-
instated into service with all back
benefits.

Dated 07/12/2020 "

107 A -
SHAD MUHAMMAD KHAN
Advocate Supreme Court of

~ Pakistan (Mansehra)

VERIFICATION

I, MUHAMMAD JUNAID SON OF MUHAMMD
JAVED, CASTE GUJJAR, RESIDENT OF SALAYIAN,
TEHSILL AND DISTRICT MANSEHRA, EX-
CONSTABLE NO. 1329 DISTRICT POLICE
MANSEHRA DO HEREBY VERIFY THAT THE
CONTENTS OF FORE-GOING APPEAL ARE TRUE
AND CORRECT TO THE BEST OF MY KNOWLEDGE
AND BELIEF AND NOTHING HAS BEEN
CONCEALED OR SUPPRESSED FROM THIS

HONOURABLE TRIBUNAL. —
| t&q’-‘c&

MUHAMMAD JUNAID

(DEPONENT)

B2 e o




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, K.P.K. PESHAWAR

Muhammad Junaid...eceeeeeee. Appellant

Versus

Deputy Inspectoi‘ General of Police,
Hazara  Range  Abbottabad and
(011 o 1<) N ....... Respondents

APPEAL UNDER SECTION 4 OF THE
KPK SERVICE TRIBUNAL ACT

CORRECT ADDRESSES OF THE PARTIES

Respected Sir,

Correct addresses of the parties are as
under: -

APPELLANT

Muhammad Junaid son of Muhammd

javed, caste Gujjar, resident of "

Salayian, Tehsil and District Mansehra,

Ex-Constable No. 1329 District Police

Mansehra

RESPONDENTS

1) Deputy Inspector General of Police,
Hazara Range Abbottabad.

2) District Police Officer, Mansehra

Dated 07/12/2020 M-

Advocate Supreme Court of
Pakistan (Mansehra)
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, K.P.K. PESHAWAR

Muhammad Juneﬁd.............Appellant t

Versus

Deputy Inspector General of Police,
Hazara  Range  Abbottabad  and
Otheriiiciiciicisrcerecensensees. . RESpondents

APPEAL UNDER SECTION 4 OF THE _
KPK SERVICE TRIBUNAL ACT

AFFIDAVIT

I, MUHAMMAD JUNAID SON OF MUHAMMD
JAVED, CASTE GUJJAR, RESIDENT OF SALAYIAN,
TEHSIL AND DISTRICT MANSEHRA, EX-
CONSTABLE NO. 1329 DISTRICT POLICE
MANSEHRA DO HEREBY SOLEMNLY AFFIRM AND
DECLARE ON OATH THAT NO SUCH SUBJECT
MATTER APPEAL HAS EVERBEEN FILED NOR
PENDING NOR DECIDED. THAT THE CONTENTS
OF FORE-GOING AFFIDAVIT ARE TRUE AND
CORRECT TO THE BEST OF MY KNOWLEDGE AND

' BELIEF AND NOTHING HAS BEEN CONCEALED OR

SUPPRESSED FROM THIS HONOURABLE

TRIBUNAL.

MUHAMMAD JUNAID
(DEPONENT)
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OFFICEOF 1 THE DISTRICT POLICE OFFICER MANSEHRA Bl
‘!1 iKhyber Pakhtunkhwa Polue) S
- » . : {_5 .
No Vé €7 JoHC, dated 2% K /eT o0
| Tel: No 0997 920102 and Fax No. 0997- mmoz’ o i
! E-mail; dpom’msehna@hotmall com : : h
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» Iri compliance W!th *he oruer of the MCrC/AddmonaI Sessson Judoe v 'Hi.ir
, : Tl
Viansch.o vide order .dated u7 09- 202 o

‘the office record transpired that the
""" I pmntmcn’r of Muhammad junaid No. 11/SPF and IVIuhammad Khurshid No. 6&/SPF in

Puilu, Depa:tment as SPF vide 08 No 90 dated 13-05-2019 and OB No.114 dated 21 06- =

\ AT :

f!_ ‘ -201\“‘ wa; made as «.ompensation to the he:rs of Mr. ShahLad s/o Ali Khan r/o Daverlan-

Prui,a w 10 was killed by police party VldL HR No. 208 datecx OE =11~ L (‘?3’ U/s 30 PRC |

’ P Pl.u.ra Later on, botnh the above pollce constables were regularized v1de )B N . 98, . ::
aatw 2. - 4 2020 At present their regular servrce  is 6 months and 2 22 days. Since, chen
aﬁ;m ntrient was rrregurariy made and the Iearned court has declared thar the |
Aappoi*rmsenl of Muhamm ad_J—u;ald No.. 1329 and !Vluhammad Khurshid No 1315 in

o
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: puuce semce o the pretext of compensaleon in Ileu of murder of dec eased i5 not

— g e

ust fred and ab-initio-void.

. :r.__,____. — - — o e

' Tr' erefore, |, the District Puhce Ofﬂcer Mansehra, under power conferred 'up:m

n“r by ﬂo:u e Rules 1

W~ | "

'-‘i’j: regular service of Constable Mui

I
2.21, hereby discharge ( onstabie Muhammad lunaid No. 1329 and
: 1; .
: .\/mhamrmrl Khursheed I\io 1315'fiom servsce wzth |mmednte effect. Smce

§

1ammad Junaid No 1329 anri LOI\SHbIﬁ
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Da{ud I’Nh.n\ ar the' Arnl g% 2020

* Father Name

S5.MNo Nn me
1 Babar Khan - Muhammad Shafique
2 Amir Khan <, Farboz Khan
3 IBabarAir . Ghulab Khan '
4 7 | Naeem Iqbal = Muhammad lgbal ' .?;
5 Muhammad Tahir Muhammad Ejaz . -
6| YasirShah 30 ‘Syad Mazhar Hussain S,
7 __| Syed Bilal Skah Syed Makhdoom Hussain Shah
8 . [ Faheem Abdul Razzaq -
9 ) Umar Tariq. | Muhammad Tariq - i 7
10| Muhammad Sajid { Wali ur Retiman q e
l/)‘til Muhammad Junaldv/ | Muhammad Jayed ’y
12 | BilatBashir | Muhammad Bashlr . 7§
{13 | Shabaz Alnad Muhammad Farcoq ~ °
14 Gul Fraz - Riaz Muhammad .
15 | Arsallan Ahmad | Muhammad Yousal Khan
16 | Salma Sattar w/o Shaaib Akinar
17 | Nahsem Khan -Muhammad Javed
18 | Abdul Shaheed _{ Khasta Khan I
18 | Muhammad Ejaz Zeb - Aurang Zeb §
20 Muhammad Javed Muhammad Hussain
21 | Mubammad Usman Muhammad Faroq
22 Musadiq Shahizad { Syed Liagat Ali Shah
23 " | Qamar Manzoor Manzoor T
24 Tehseen Ahmad .| Qazi Muhammad Shafi Khokar '
25 Nadir Haroo Muhammad Haroon
26 | Muhammad Bilal Muhammad Faridoon '
27| Shoaib Shamiiaz Akhtar 27
28 _f Muhammad Akiam | "Wuhamniad Nowas
|29 .| Mubammad Tahir | Ghulam Muslafa. .
30 [ Mansoor Shah Syed Manzoor lussam Shah - T
31| Manzoor Hussam Saidur Rehman “—_'
132 [ Aman Muharmad Altaf W |33
33| Sajad Ahmad Aurang Zebh ”%”_"‘ i
|24 | Shoaib Ahmad __ | Awal Khan - B By
35 _Nasur Hussam Shah - Syed Mazharl!ussam Shah [ e
L Ishﬂdq y Arbab , TR
[ 27 Muhammad E;az ] ,Muﬁg&zp_i'ad Maroof TS
s B ‘_h'—*“z-“—— M.»._..w—
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 [nS0(By rkLct]IHI)/lS-wn(?lfi Yal 1: In pursuancc oi"u‘.c prox istons contsined in '\cdmn read with.
A.z whian § of the Khyber ?&Jxmufflnva Spcclﬂl {"QIIC'L OH!‘-Cﬁ (R‘:L‘Ulﬂ”x‘“‘c’" of Servises) Act, 2019
tKhybe; bk hlunkhwa Ac! No. \‘(Vl! of "019) and ¢ ou lhc re ommcndmwu of Provincial Police Ombtr
Khyher |2 .Lmunkhv.a and approml oflhc l’rusmcml Caimm the Home and l"nlm! L\ﬂ"mrz. Dcpamnuu is
pleased u Aotify herewith fugul.mmnon of the (olluwmg Special POIICL Oﬂzccrs (SPOs)muerg, in -
Distrlet Mansehra ander DDO Code MA#027- Law & (")uhr Manschra as Constables (BPS 07) with

Shad Mo/

fes Supreme (‘Oxrl’?
of Pakisios.
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Muhammad /\,shdo

Muhammad Noor

Syed Al Shal; 1. 3ved Wakeel Shah
Ghulam Mustala / ~,Inq Hussain
-Saqib Nawaz . Haq Nawaz 4 .
Ehsan Khan, Muhammad Sheeraz an :
_Muhammad Saqib All Mardan Khan
“Halder Al o | Muhammad Ralique .
Wajid 1 .| Abdul Qayoom,
Jawad - ﬁaWa; Ahmad .
| Zahld B Shad Muhammad
| Mubashir Noshad Noshad Khan~ -
.| Faizan Fida .| Fida Hussain ‘
| Rashid Muhammad Hussain -
Israr Ahmad- | Malik Ditdar -~
Arif Dilbar - Dilbar Khian - ~
Junaid Ahmad Manzoor Ahmad
Fazal Rabj Muliammad Touteeq Khat
-1 Abdur Rehman, - | Fageer Muhammad
Farhani Khan - .| Muhathmad Khiyal
Aurangzeh | Mawaii - ,
Mubammad Afi; Muhammad Zahoor
Fiaz Noor Muhainmad AFA
Shoukal - " -|.Fazal ur Rehman ﬁf) 1r

_| Wagqar Hussain Shalr

| MlalHussain Shah 7~

| Mzair Shahzad

| Mubaimad Sliezad /"

Muharimad-Adji Muhammad Khushal 763
Gul Fdraz Sardar Muhamimad

Alram Shahzad ™ | Muhammad Farzed .
Muhammad Hatoon “ 1 Ali Zaman 66 .
Muhanunad Nisar Kachoo 67
Muhaminad Kianshid Behram Khan o

Abdul Hakeem - _ Abdul Bahas )

Muliammad Wahseed -Ghutan Sarwar . .

Airsan Rasheed Abdul Rasiieed B 71 ]
Falzan Khan .- | Mushlag Ahinad

Sabir Hussain *, Muhaminad Fareeqd

Iduhammad Fiax

__ | Khalil ur Rehman

Khurram Shahzad Al Akbar . TS
Razaqat : Gul Zaman .
Mubammad Adil | Taj Muhamriiad

Hamid Hussain .,

Muhammad Hussaln

Muhammad Jehénglr

| Muhammad Arif

Muhammad Adil - Mufiammad Zamen

Fazal ur Reliman Muhaimad-Ameen

Sheriyar Khan | Faiz Mubamniad

Shaliid Khan | -Shamroz Kivan

Habib Uliah - Samiullal
| Fazal Amean Shah Jehan . - . B

| Zakir | Khasta Khany . 86
| Tayub Ghulam Muslala — " g

Amir Shahzad |

Mubigmmad Sulsman

Adil Shahzad dalil ur Retiman-

Juma Khan | Shamsul Yameen .
| Awais Ahmed _Muhammad Idrees

Muhamimad Khursiid Abdui Resheed

| Sher Afzal

Mallk ur Rehiman

Scauned with CamScanner
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«  BEFORE THE DIG HAZARA RANGE 5
o  ABBOTTABAD P "

APPEAL AGAINST .THE ORDRE OF DPO
MANSEHRA, DATED: 24.09.2020 VIDE
WHICH THE.  APPELLANT HAS BEN
DISMISSED FROM SERVICE.

AT o, oy, N
o
..

Prayer!

ON ACCEPTANCE OF THE. INSTANT APPEAL
IHE IMPUGNED ORDER OF DISCHARGE .
MAY KINDLY BE SET-ASIDE AND THE

APPELLANT MAY KINDLY BE REINSTATED
ON SERVICE. '

Respected Sir,

The brief facts leading to the instant appezl] are’
arrayed as follows. '

1. That, the appellant was appointed as a
constable in police department on
13.05.2019 and thereafter the appellant’
was serving the department devoted'y fo

the best satisfaction of his senior officers.

2. That, the appellant wes a regularized by
the IGP KPK Peshawar in the light of KPK-
Special officers (Regularization of Service
Act 2019) and approval for regularizetion |
was also accorded by provincial cakinet
which led to regularization of service of
the appellant and others. (The Copv of
notification is attached herewith).

3. That, DPO Mansehra passed an order
denoting that, the appointment of the
appellant  was irregular . who was
appointed as compensation to the heirs of
Mr. Shehzad who was Lilled by the police
party and the service of the appellant was
also regularized. DPO Mansehra passed
the order in the light of observation given




by the Court which led to the discharge of
/ : -~ the appellant from service.

4. That, it has been led: down by the Apex
Court that the department itself had
appointed the civil servant against a ioost
in violation of rules can not nor allowed
to take benefit of its lapses in order to
terminate services of civil servant merely
because it had comimitted a irregularity
and violating proceduire governing such
appointment. The department can not.
take dividend from its own fault or
lapses. ‘

It is theiefore, most humbly
prayed and requested that, on acceptance
of instant appeal in the light of above the
| order of discharge may kindly be set-
aside and ' the appeliant lniay kindly be
reinstated on service. -
|

Dated: 07.10.2020 - T

Muhammad Junaid
........... Appellant
Constable No. 1329

fforemad Khat
Sglﬁg?ize Supreme Court
o of Paidstan.




NEX = "D

OFFICE OF THE REGIONAL I‘OL]CE OFFICER
' HAZARA REGION, ABBOTTABAD

® 0992-9310023
&7 r.rpohazara@gmail.com
0345-9560687

. @
0 5’74/2 /PA  DATED //?/ /) 12020

ORDER

_ This order will dispose off departmental appeal under Rule 11-A of Khyber |,
Pakhtunkhwa Police Rules, 1975 submitted by Ex. Constable Muhammad Junaid No.1329. of|

District Mansehra against the punishment order i.e. Discharged from Service awarded by DPO.

Mansehra vide OB No.239 dated 24.09.2020. - o .

[

Brief facts leading to the puniskment are that the appellant was appointed as

SPF cdnstable vide OB No. 90 dated 13.05.2019 in lieu of compensation to the heirs of deceased °

Shazad s/o Ali Akbar r/o Deverian, Phulra, who was killed during raid of a police parly vide FIR No.
208 dated 06 11 2018 w/s 302 PPC PS Phulra. Laler on the appellant has been regularized vide OB

No.96 dated 23.04.2020. Since, his appomtment was irregularly made and the learned court has
declared that the appointment of Muhammad Junald No0.1329 and Muhammad Khurshid No.1315'in

Police service on the pretext of compensation 1n lieu of murder of deceased is not justified and

o

ab-initio-void. The father of the deceased subm_ltt!ed an apphcatlpn before the trail court by virtue of

which he disowned the appointiments. '

Consequently in comrli ianue with fl-m arder of MPT(‘"S(HHIN.Q] QPQQIOn '

........ FERY
7y

Judge IV Mansehra vide order dated 07-09- 20”0 the appellant was discharged from service under

Rule 12:21 of PRs vide OB No. 239 dated 24- u‘) 2020. Hence, the appellant submnitted this present-

dppeal.
- |
After receiving his appeall comments of DPO Mansehra were sought and

exammed/perused The undersigned cailed the official in OR and heard h]m in person. After perusal ||

of relevant record it has been noticed that the appoihtment of the appellant_w: was as irregular and

unjustified. The appeal being meritless is hable to be dismissed. Therefcre, in exercise of the powers |

conferred upon the undersigned under Rule 11-4 (a) of Khyber Pakhtunkhwa Police Rules, 1975 the 'v

mstant appeal is hereby Siled w1th 1mmed1ale effect.

v J@Z

Qazi Jamil ur Rehmar: (PSP)
REGIONAL POLICE OFFICER

No. 7485 A dated Abbotiabad the| 727 1o,
cc. SERRA

¢ 1. The District Police Officer, mﬁN for mformatlon and necessary action with reference

to his office Memo No.19433/GB dated 15-10- 2020. Service Roll and Fuji Missal containing | . . -

enquiry file of the appellant is returned he|rew1th for recor

of Buliigtan,

o 0992-9310021-22 |

HAZARA REGION;ABRGTTABAD. |.
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BEFORE THE KHYBER PAKHTUNKHWA =

- SERVICE TRIBUNAL, K.P.K. PESHAWAR

. Muhammad Junaid...... .....;.Appella'xif

Versus

Deputy Inspector General of Police,
Hazara Range  Abbottabad - and
other...ccec... veversens ceeversses .Respondents

APPEAL UNDER SECTION 4 OF THE
KPK SERVICE TRIBUNAL ACT

INDEX

. Memo of appeal
2. Correct addresses of the -
parties |
3. Affidavit C -

4, Copy of order “A 1G4 5 O g
S Copies of order and | “C” & “D”

" appeal. /1 % ’4’ 5
Wakalat Nama

SHAD MUHA
Advocate Supreme Court of
Pakistan (Mansehra)
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BEFORE THE KHYBER PAKHTUNKHWA
- SERVICE TRIBUNAL, K.P.K. PESHAWAR

Muhammad Junaid son of Muhammd

javed, caste Gujjar, resident of

Salayian, Tehsil and District Mansehra,
Ex-Constable No. 1329 District Police
Mansehra e eeeereereecenenenes Appellant

Versus

1) Deputy Inspector General of
~ Police, Hazara Range Abbottabad.
2) District Police Officer, Mansehra
e Respondents

APPEAL UNDER SECTION 4 OF THE

- KPK _SERVICE _TRIBUNAL ACT

AGAINST THE IMPUGNED ORDERS
NO. OB 239 DATED 24.09.2020 AND
29456/PA _ DATED _ 12.11.2020
PASSED BY THE RESPONDENTS MAY
GRACIOUSLY BE SET ASIDE AND
THE APPELLANT "MAY KINDLY BE
RE- INSTATED INTO SERVICE.

PRAYER: -

On acceptance of 1nstant appeal
the 1mpugned orders passed by
the respondents may klndly be

set-aside and the appellant may"




graciously be re-instated into

- service with all back benefits.

Respected Sir, -

1)

Brief facts leading to the instant

appeal are arrayed as follows: -

That, Mr. Shahzad son of Ali
- Khan, resident of Phulra was

 killed by the police and the case

was registered vide FIR No. 208
dated 06.11.2018 under section
302PPC, PS Phulra.'Later-on the :
decéased party was ’compensatéd

through = the appointment of

appellant  and ~ Muhammad

Khurshid vide 'orde'r book No. 90
dated 13 05. 2019 The serv1ces of

appellant was also regularlzed |
vide order book No. 96 dated -
| 23.04.2020.. Respondent No. 1.
'passed an order V1de Wthh the

. appellant - was - d1scharged - vide |

~ order No. 239 dated 24.09. 2020.

(Copy of order is annexed as
‘Annexure “A”) )

‘That, the ..appellar;t» a*ggrie-ved" by
the order of discharge Submit:'téd o
"~ an appeal before respondent NO 2

. __?who also dlsmlssed appeal. -

. (Copies of order and’ appeal are
~_annexed as Annexure “B” & “C”).




3)

4)

That, the order of discharge is

against the facts and law and is

" not rnalntamable in the eye of law. |

That; the appellant was - full_y'
qualified for the post and  the

o department itself has appomted

5)

: "

the appellant and now they cannot_' '
g take the benefits of its own lapses.
| Whenever any 1rregular1ty is
cyOmmitted in the manner -of |
i appointment, . subsequently

- department cannot derive = any

dividend from its own acts.

That, the appellant was appointed

who  served the department and

respondent No. 1 was bound to

have serve a show cause notice.

That respondent No 1 was bound

to have conducted an 1nqu1ry by -
issuing charge sheet, Statement of
allegation ~and there-after
k lr‘espondent No. 1 was at liberty to
:.have pass any order in accordance
.' with. fact and c1rcumstances of the.

case

"l‘hat‘ the appellant has been

Hcondemned unheard and dthe'

41 o g T T T e
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order on this score is not®

: maintainable in the eye of law. -

That, petitioner seeks indulgence of this

Honourable Tribunal intr-alia, on the
- following grounds: -

GROUNDS: -

A)

B)

C)

That, the impugned orders passed
by the respondents are wrong,

illegal, égainst the law and facts. -~ -~

Hence, not tenable in the eye of

law.

That, the appellant was appointed |
" as constable in police department
~and  served the department

‘devotedly to the best satisfaction

of the high-ups.

That, respondent No. 1 passed an
‘order denoting that  the
~appointment of the appellant was

irregular who was appointed as_

compensation to the heirs of Mr.

Shahzad who was killed by the
fp-oli(-:e p‘arty and the service of the

appellant -was also regularized.
ordér _‘ini the 'jight_ of bbseﬁzatiop

gi\iéﬁ;by ‘phe court Whiéh'ied\to' the

discharge of the appellant from" -

service.




_-D)

E)

 respondents  is  result of -

F)

G)

H)

That, it has been led down by the |

‘Apex Court that the department
itself had ‘appointed the civil -

servant against a post in violation

of rules cannot allowed to take
benefit of its lapses in order to

terminate services of civil servant .

- merely because it had committed

procedure ° governing such
appointment. The department

cannot take dividend from ité own

" fault or lapses.

That, the orders of both the

~ misreading and non-reading of

record.

‘That, the appellant is belongs to

poor'family and the service '6f“th'e
appellant was only the source of -

his family members.

That, the appeal is well within

time

That, other points  will be,

dlscussed/ralsed at the tlme of -

arguments

In view of the above c1rcumstances and

-

facts

1t is . therefore, most humbly




prayed - and requested that on -
acceptance of instant appeal the
impugned orders passed by the
respondents may kindly be set-aside
and the appellant may graciously be re-
instated- into -service with all back

benefits.

Dated 07/ 12/2020

/ V=7
SHAD UHAMMAD KHAN
Advocate Supreme Court of

Pakistan (Mansehra)

VERIFICATION

1, MUHAMMAD JUNAID SON OF MUHAMMD

JAVED, CASTE GUJJAR RESIDENT OF SALAYIAN,
TEHSIL AND DISTRICT MANSEHRA EX-
CONSTABLE NO. 1329 DISTRICT POLICE

MANSEHRA -DO HEREBY VERIFY THAT THE
‘CONTENTS OF FORE-GOING APPEAL ARE TRUE
. AND CORRECT TO THE BEST OF MY KNOWLEDGE
AND BELIEF AND. NOTHING HAS . BEEN-

CONCEALED OR SUPPRESSED - FROM THIS

. HONOURABLE TRIBUNAL.

. M

MUHAMMAD JUNAID

(DEPONENT)

Volamme s L



BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, K.P.K. PESHAWAR

Muhammad Junaid.............Appellant

Versus

Deputy Inspector General of Police, .
Hazara  Range  Abbottabad and
other...... O P Respondents

' APPEAL UNDER SECTION 4 OF THE
KPK SERVICE TRIBUNAL ACT _

CORRECT ADDRESSES OF THE PARTIES

Respected Sll‘, )

Correct addresses of the partles are as
under: - -
APPELLANT

‘Muhammad’ Junalld son of Muhammd

javed,  caste Gujjar, resident of

- Salayian, Tehsil and District Mansehra,
Ex-Constable No. 1329 District Pohce o
. 'Mansehra

RESPONDENTS | T
1) Deputy Inspector General of Police;"

- Hazara Range Abbottabad.
2) District Police Officer, Mansehra

Dated 07/12/2020 Mt

Advocate Supreme Court of ™~
Pakistan’ (Mansehra)




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, K.P.K. PESHAWAR

Muhammad Junaid.............Appellant

Versus

Deputy Inspector General of Police,
Hazara  Range  Abbottabad and
other..ccceicieiiriiiciinieeeoi..Respondents

APPEAL UNDER SECTION 4 OF THE

KPK SERVICE TRIBUNAL ACT -

AFFI DAVIT

I, MUHAMMAD JUNAID SON OF MUHAMMD
JAVED, CASTE GUJJAR, RESIDENT OF SALAYIAN,

TEHSIL _AND DISTRICT MANSEHRA, EX-
CONSTABLE NO. 1329 DISTRICT POLICE
MANSEHRA DO HEREBY SOLEMNLY AFFIRM AND

.. DECLARE ON OATH THAT NO SUCH SUBJECT
MATTER APPEAL HAS EVERBEEN FILED NOR
PENDING NOR DECIDED THAT THE CONTENTS

OF FORE- GOING AFFIDAVIT ARE TRUE AND

. CORRECT TO THE BEST OF MY KNOWLEDGE AND )
BELIEF AND NOTHING HAS BEEN CONCEALED OR

SUPPRESSED FROM THIS HONOURABLE
TRIBUNAL '

MUHAMMAD JUNAID
(DEPONENT)

B
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H compiiance with- he orué Lf the MCFC/Addntsonai Session ;t,zcig'eif\/

vide order dated 7. 09- 202

- fc, ;Jnm_;ﬁem of u/iuhammad Junald No 11/5("1' and Muhammad 1\hurshid n\!n w,‘;Pf- in

Puttw l)l.partment as SPF v;de OB No 90 dated 13-05- 2019 and OB No.114 dateu 21-06-

t [

: 401 \.LJ) made as LompenSdtfon to the helrs of Mr. Shdhgad s/o Ali Khan r/o Daverlan-

ul: a !.o was killed by polu_e party wck “IR No. 208 datecn 06-1 _..»701 8 U/:; 3 )' PP

sp Im.ra Later on, both the: above pohce constabies were regularized vide OB i\' Qn,

'_1 ated 233 4 2010 At present their reguiar serwce is 6 months and 22 days. San(e rheu

appo,..lment was arreguiasly made and - the Ieamed court has clec!dred that the

y in

appm"n 1_zmt of l\/luhammad Junaid Nao.- 1329 and iVIuhammad Khurshid No. 1315

|
, the District Puli'ce Of’ncu, I\ﬂansehra under power conrerrui npm‘
R i

me by i»"c:uiu':e tules 12,21, hercl)y d:scharge ( onstable Muhamm—:d Jundld No. 319 and
,,o'\~mu>ic '\'Iuham.msl l\hursheed No 131‘3 from serwce with lmmedlatc erfer’. Since

regular se;v:ce of Cons‘fable Muhammad Junaid No. 1329 and Lonsrable

ah?mnm:! I<hur:.he ad No. 1315 IS Iess lhan
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' lIome & 1nbnl Affairs DLparlmcm i
. Dated Peshawar the Apn! g% 2020

" fin, %-)(m ftt'°|}/ri[a/1'i~29[20!6 Yal-113 In pursuance or thv prov mons u)nlatnui in bcdmn 3 read with.

I019
Sccian § of ”w Khyber P.;,l.!mmi,hwn Spf.cml pphm_ omwﬁ (chulaﬂc.mou of Servicesy Act, 201

(Khybi: bal: hlunkhw(l Acl No. \‘(YH of 1019) and 0,, the mnommcndataou of Provincial Polnu. Ofﬁucr

| Rhgher 1 'numkhwn and npproml of the I':m'uu.i.nl Calmm the Home andd Tribal AlTnies De P“““““ is

lﬂw%cd to notify herowitly regilarization of lsé foud*“lll% Special Police Offjcers (SPO‘)'“O[M"L "

Distriet Mansehra wiider DDO Code Mz\ 1027- law & Ordu Mauscl:ra as Constobles (BPS ()7) with

c!loﬂ froni 01 03 20"0
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- Numc

£
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Father Name

Belt No.

Babar Khan

Mahammad Shalique

1

Amir Khan

Farbog Khan

Babar Alij.

Ghulab Khan

Naaem lgbal

Mubiamenad lgbal

Muhammad Tahlr

Muhammad Ejaz - :

Yasir Shah 1%

-Syed Mazhar Hussain Shah ,.

Syed Bilal Shah

Syed Makhdoom Hussain Shah

Faheem

Alxiul Razzaq -

Ky

L}b'qmtn_:-w
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Umar Tarig

Muhammad Tarig E 5_/1

10 | Muhammad Sajid

Wali ur Regliman

1L | Muhammad Junaadv"

"Muhammad Jayed 17

12 Bital Bashir

Muhammad_ Bashir .. "}

(13 | Shabaz Alunad

Muhammad Farooq

14 Gul Fraz

Riaz Muhammad 4

15 Arsallan Ahmad

Muhammad Yousal Khan

16 Salma Sallar

w/a Shoaib Akhlar

17 Nahesm IKhan

-Muhammagd Javed

18 . } Abduf Shaheed

“IKhasla Khan

19 | Muhammad Ejaz Zeb

Aurang Zeb

20 Muhamimad Javed

Muhammad Hussain

T

Muhammad tUsman

Muhammad Faivoq

J

Musadiq Shahzad

Syed Liagat Ali Shah

Qamar Manzoor

Manzoor

Tehseen Ahmad

Qazi Muhammad Shalj Klm}\af

Nadir Haroo

Muhammad Haroop

Muhaminad Bilal

Muhammad Faridoon
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Shoaib

Sharnriaz Akhtar

8 Muhammad Akram

Muharintad Nawaz

29 Muhammad Tahir

GhulamMuslafa- .

20 Mansoor Shah

Syed Manzoor |+ lussam Shah -

31 Manzoor Hussaif

Saidur Rehman

32 Aman

Muhammad Aliaf

33 ' 1 Sajjad Almad

e
<

Aurang Zeb

34 Shoaib Ahmad

Awal Khar -

35 Nasir Hussain Shah

1*9 ,,,ag.py'x,m&’ V)’ &

Syed Mazhar. Hussain Slla!l

of Fakivian.

g 348 fshtlaq 5
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[37._| Muhammad Ejaz

Muhammad Maroof
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Muhammad Aishad

Muhammad MNoor

39

Syed Ali Shaly

3yed Waleel Shah

40

Ghutam Mustala

hity Hussain

41

Saqib Nawaz

Hag Nawaz

C

Etisan iKhan

Mubammad Sheeraz Khsin

43

Muhamimad Sagib

Alf Mardan Khan

a4

Halder Ali

Muhammad Ralique

45

Wajid H

Abdui Qayoom. -

46 -

Jawad

Nawm Ahmad

47

Zahid

Shad Muhamniad

48

Mubashir Noshad

Noshad Khan

49

Faizan Fida

Fida Hussain

50

Rashid

Muhammad Hussain

51

Istar Ahmad.-

Malik Dildar

52

Avrif Dilbar

Dillyar Khan

53.

Junaid Ahimad

Manzoor Ahmad

U U—

34

{-azal Rabi

Mitiaminad Toulegg Khan

wn
wt

“Abdur Rehiari

Fageer Muhamimad

wn
(02}

Farhar Khan

Muhammad Khiyal

ul
~

Aurangzeb

Mawali

w1
o

Mutianunad Alu

Muhammad Zahoot

T // 53

Ut
QO

Fiaz

Noot Muhainmad

[ 4
e T 59

[w)]
[}

Slioukal

P
!/

Fazal ur Refyman

”7 60

Waqar Hussain Shaly

Allal Hussain Shafy /

(7}
N

zai Shahzad

Muhammad Shezad ./

fo)]
w

Muhaimimad -Adil

Muhammad 1wshal

N
&

Gul FFaraz

Sardar-Muharimad

; jad
e

(53]
1]

Alkram Shahzad

Muhamimad Faia ed

65

[on}
<o

Muharmad Hafoon

Ali Zaman

[#39
~

Muhanunad -Nlsar

Kachou

67

oy}
ee)

Muhaminad Klywushid

Behram KKhan

08

Q
-

Abdul Hakeem

Abdul Bahas

69

Muliammad Waheed

Ghulant Ssiwar

70

Alisan Raslieed

Abdu! Rastieed

71

N =S

FFalzan'Khan

Mushlag Ahinad

72

(€3]

Sabir Hussain

Muliammad Fareed

73

Muhammad Fiaz

Khalil ur Rehman

74

Khuiram Shahzad

Ali-Akbar

75

Razagal |

Gyl Zaman '

76

S U T-4.

Muhammad Adll

Taj Muhamiad

77

oS

Hatid Hussain .,

Muhammad Hugsaln

73

Muhammad Jehidhglr

Muhanintad Arif

79
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Muhaimmad Adil

Mubiammad -Zamen

80

Fazal ur Rehman

Muhatimad-Ameéi

81
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Sheriyar Khan

Faiz Muhianwiad

82
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Shahid Khan

Shatiroz Khan

83

cs
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Hablb Ullah

Samiullaly
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Fazal Ainsan

Shahi Jehan

85

o]
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Zakir- -

Khasta Khan

86

ca
~

Tayub

Ghulam Mustala

87

foa]
x

Amir Shalzad .

Mulidminad Sulema
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Adit Shahzed'

Jalil ur Reliman

i

49
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Juma Khan

Shamsul Yameen

90

O
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Awais Ahmed

Muhdmnad Idiseg

91
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WMuhamimad Khurshid

Abdul Rashsed N
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Sher Afzal

Malk ur Rehmar

93
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BEFORE THE DIG HAZARA RANGE 35 .
ABBOTTABAD P |

APPEAL AGAINST THE ORDRE OF DPO
MANSEHRA, DATED: :24.09.2020 VIDE
WHICH THE _APPELLANT _HAS  BEN
DISMISSED FROM SERVICE.

Prayer!

ON ACCEPTANCE OF THE INSTANT APPEAL |
THE IMPUGNED ORDER OF DISCHARGE = -
MAY ' KINDLY  BE SET-ASIDE AND THE '
APPELLANT MAY KINDLY BE REINSTATED

ON SERVICE. | '

Respected Sir,

The brlef facts leadm g to the instant appeal are’
arrayed as follows. '

1. That, the appellant was appointed as a
constable in police department on
13.05.2019 and thereafter the appellant
was serving the department devotediy to
the best satisfaction of his senior officers.

2. That, the appellant was a regularized by
the IGP KPK Peshawar in the light of KPK
Special officers (Regularization of Service

Act 2019) and approval for regularization

was also accorded by provincial caktinet
which led to regularization of service of
the appellant and others. (The Copy of
notification is attached herewith).

3. That, DPO Mansehra passed an order
denoting that, the appointment of the
appellant was irregular . who was
appointed as compensation to the heirs of
Mr. Shehzad who was lilled by the police
party and the service of the appellant was
also regularized. DPO Mansehra passed"“
the order in the light of observatlon given




by the Court which led to the discharge of

the appellant from service.

. That, it has been led. down by ti'le Aiiex

Court that the department itself had
appointed the civil servant against a post
in violation of rules can not nor allowed !

‘to take benefit of its lapses in order to

terminate services of civil servant merely -
because it had .committed a irregularity
and violating procedure governing such

appointment. The department can not

take dividend from its own fault or

lapses.

It is therefore, most humbly -
prayed and requested that, on acceptance
of instant appeal in the light of above the

~order of discharge may kmdly be set-
~ aside and' the appellant may kmdly be

reinstated on service.

Dated: 07.10.2020 ' ' M::E

Muhammad Junaid:
........... Appellant -

Constable No 1329 -




OFFICE OF THE REGIONAL POL,I,CE OFFIL ER
- HAZARA REGION, ABBOTTABAD
{. 0992-9310021-22 |

{2 0992-9310023

!ZI_ r. rpolnzlira@ginanl cam
0345-9560687

cc. - SERRA

1\{0:_5’%&@ __/PA - DATED /5’/ 7020

ORDER . : . . . : A

Thxs order ‘will dispose off departmental appeal under Rule ]l A of l\hyber o
I’al\htunl\hwa Police Rules, 1975 submitted by E. Lonxtable Muhammad - lunald No, 1329. of |
District Mansehra ag_amsl the pu_mshment order, i.e. Discharged from Serwce awalded by Dl’O

Manschra vide OB No.239 dated 24.09.2020. - :

. Brief facts leading (o the punishment are that the appellant ‘was appointed as ‘
SP} constable vide OB No. 90 dated 13. ()5 2019 in lieu of compensation to’the heirs of- deceased |

Shazad s/o All Akbar r/o Deverian, Phulra, who was killed during raid of a police party vide FIR No.

208 dated 06 ll 2018 u/s 302 PPC PS Phulra. Later on the appellant lld“ been regular 1/ed vide OB, |

No.96 dated 23.04.2020, Since, his dppomtment was irregularly made and the learned court has
declared that the appointment of Muhammad Junald No. 1329 and Muhammad Khurshid No.1315'in -

Police service on the pretext of compensatlon m lieu of murder of deceased is not justified and

ab-initio-void. The father of the deceased submmed an apphcatlon betore the trail court by virtue of

which he disowned the appomtments '

Co:isequent!}’, in ,em"lm“,e with the order of M(‘D”mldmmal Qewnn '
Judge-1V Mansehra vide order dated 07-09- 20”0 lhe appellant was dlschar{,ed h om service under
Rule 12:21 of PRs vide OB No. 239 dated ‘) 2020. Hence, the appellani submitted this present:

appeal. b |

After receiving Ius appeall comments of DPO Manschra were soubht and

exannned/puusad The undersigned cailed the otl‘cnal in OR and heard lum in person. Alter perusal :

of relevant record it has been noticed that lhd appointment, of the appellant ‘was irregular and
uﬂ_]llbtllle(l The appeal being meritless is liable to be dnm:ssed Therefure, in exercise of the powers
conferred upon the undersigned under Rule 11 4 (a) of Khyber Pakhtunkhwa Pollce Rules 1975 the
1nst’ml appeal is hereby fi Ied wnh 1mmed1ale effect.

. ' [ /
vt I,c’j‘ o
i - l”\ - ’

f’ ; iV

2, o L Qazi Jamil ar Rehm«m l’SP)
o | REGIONAL POLICE OFFICER | |
’ : HAZARA REGION,'ABBO"ITA’BA]} :

-, & - . , ) ’
No. <7465 /DA, dated Abbottabad the] 727 pogo.

1. The District Police Officer, IR “N " for mformatlon and neceéséry acnon with reference |
to his office Memo No. 19433/GB d’:ted 15-10-2020. Service Roll and Fuji Missal contamm;:,
enqulry file of the appellant is returned llu‘ertll for recorg ~

oF Suiigan, ! : i i

CRaIR S P Lirs ;'4\_'”.31 - Lo : l' .



e — S.No P

e JA - (S F1217)| Feedﬂéo/-
Name of Advocate : V”// Z 4”” L ’ K
‘ : M ’ I Secre
?ﬁ'ﬁ‘/ Sociation

LM P’Z“Jy’/é/ C/&an/‘”’/\/)u_) (/o -
| °——<=—AALDJ-QZ}—;’4.‘ <4 'j‘ilaé—:ufi’ ~

2020-'21

A p”
‘ ‘ , . A *‘m .
ol e (AT

£ Qf&y |

.»W//)}’u)/a.,.x d/d/b/»“n,/lp/k‘/J'J(f-(u;//b/)&ublfg:‘rdfgb
ot d/(lru/._»‘r‘d’(/ L Ur S} L)"f/[. J ..:;‘MJJ/:’ U e 2
okl S L Urs LSS S &”’/ut & Blo L Sl Jf
s e ST OISy i n ot G LTE eba L8 Vot s =
At % a_/xbdl}’U‘ 13¢5 d/i;f/t../mmldb SH e oL yns

Jr o {(i,ua.f/in/laiu/",t TR AT Ka/m/mu_/‘jm&’ug

s’xu‘ﬂt_,wfwﬁdpud/b/.-“),,tu"mu’e,p,l%.;uy.K(};K;/J’uwté_)gwu./ [
Sl S s S e Fenins St eSS

Pl M L)’IL.»wulju.,»/.,u"»lﬁmVb’z_/ ﬂ.t:@f“f Wiy 2S , :
S S 2L und bl L AN SIS 2y S biig 4 o
sy S Sop S i {nww)’_’frf yb’u,/ st = (5F Cjtfd/gﬁ/;l ' )
L i be; J’L}/rdf/,»b{ sLJE b’nufgllv/.[.qﬂrdf:)%/:u:

i 9 -g.yaﬁr@)d?:,b:"aydgt = %cjy‘{c‘:../,t‘/ft‘c"_‘l:)f@?lf‘:ﬁ]ﬁﬁﬂfg.pbqutcf"ﬁ‘}# }
ommrj a . 3

-ACCEPTED ey

T AT

-
-8

T it

oi' }”aklstan

P g T Yiss05- /572 é’;?@-—

| PYER / N .
Helam! ,28 fn ,¢ Y4 g




"
-

7 ppoe
TM/W . ”/?é

INT HE COURT OFMUHAMMAD TAHIR AURANGZEB 4

MODEL CRlN\\NAL TRIA LFOURT/ASj -V

‘Sessions Caée No-j'
"Date of institution: 10/05/2_019 .
Date of Decision- .‘_Q”.l~/-09/2.020

Place: Menseh}a_
CFRNo. 206
Dated: . T 00/11/2018
Under sect\ons - 302 PPC
police Station: Phu\ra Mansehla
~ The staté...._..,.:..g__:....i
‘lm:‘ VERSUS

\

!smail Khan soh of Tok Khan aged about 32/33 years caste Usman
Khel, resident: of Shangaldar Judbah DtstrlctTorghar

S ‘ Af’?"“(Accused facmgtnal)

NNNNNNNNNNNQ\-:&NN~~~~N~~~~~~~~

<«

i
v‘ ,

omplamant represented by Leamed APP for the State.

e -

‘J

nce counsel: Mr.._She.hzad Ahmed Khan Jeha_ngiri Advocate.

Accused named above, faced criminal trial in case FIR

" N0.206, dated 06411-20':{.8 U/ss 302 PRC registered at Police

Statton Phulra Mansehra

2. . Brief facts. of the case are ‘that complainant -
| Muhammad Mlskeen son of Ghu\am, alonngth dead body of his
nephew Muhammad Shehzad alias' Shada Sen of Ali Khan on
06.11. 2018 at 10: 00hours, reported tlie matter in the PS-to the
offect that on tie day of occurrence ie. on 06-11-2018 at mornmg

“time about 6:00 hours his nephew Wl?éwent.tej,b%house of Badri

‘zaman son of nﬂ"\r‘natullah ‘recident of Danna ﬂtvaia\{e§ rday for

3\

the purposé of bu\\ogk He spent ni htgmithe house ol B}ad Zaman

’;;_,,
DA




.‘ ‘K\; | : .'__and at morhi‘ngdtime at’about 6:00 hours, a police party under th, :
4 command of Muhammad Shaflque Khan SHO, PS Khaki raided the
"+ house of Ah Zaman for the purpose of arrest of proclalmed
offender Ali Zaman, requsred ina murder case. In the meanwhile;
“due to the firing of bolure-party, hIS hephew I\/Iuhammad Shehzad
alias Shada hlt and dled at the spot. The occurrence was witnessed
by Badri Zaman Wazur Muhammad Complamant charged ‘the
: police party for the murder of - hlS nephew Shehzad alias .Shada.
Hence, mstant FIR Was reglstered Later on, on 02-01—2019
complamant recorded his. supp\ementary statement u/s 164 CrPC
~and charged accused Muhammad |smail Khan son of Tor Khan for
‘murder of his nephew, '
3. S After completlon of mvesttgahon complete challan
agamst accused was' submutted befo;e Court. Accused was
summoned and on hlS appealance provmons of section 265-C
; Cr.p.C were comphed w1th and charge was framed against the
accused facing tnalv U/Ss 302 PPC to which- he p!eaded not guilty
- and claimed trial: - | .
4. So far, 'pro‘secu_tio'n produced' and examined Fifteen

Q v - (15) PWs The gist of Plosecutlon ewdence is as under:-

\ (PW-1) was ‘Muhammad Zarin FC No. 167 who is
md ginal witness to recoveéry memo vide which in his presence Chan

v Zeb WSI took into possession from Abdur Rehman Inspector Incharge
ﬂthorce Peshawar (Heddquarter peshawar) one rifle SMG
0.4614701 alohgwith Patta one empty magazine and 10 marked
with objected object and sealed it into parcel No.4 by aoffixing 3x3
seals of CZ on the same and prepared the recovery memo in his
presence as well as.in the presence of constable Chan Zeb No.113.
Today, he has seen. the recovery memo which is correct and

correctly bears h:s mgnature as well as the SJgnature of other
marginal witness.

_ {PW-Z) was Dr. Muhamm W ‘MO who stated
, thaton 06.11.2018; at 12:00pm, he ¢ ﬁd Setllody on the dead
" body of Shehzad son of Al Khan cff esi

aged about 25 years, brought by & ‘fo stc Chaky B Vo.24 and

«\\/‘:,/5{\ i 1)

L0 0%
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[IPEEN

- WOUNDS, BRUISES, POSITIOIN; SIZE NATURE:

_J;dentlﬁed by Farrd son of Umar Khan .and Badri Zaman son or,
. Rehmatullah and found the following:-

SesSI0NS LAase INU.JUi i UL cvay
The State Vs ISmail Khan.

SYMPTOMS observed before dedith: Nil.

Information furnished by pohce ‘Firearm injury.

EXTERNAL APPEARANCE: ~ :

Mark of hgature on neck and d!ssectlon etc. Nil.

CONDITION CF SUBJECT:. Stout. young male blood in nose and
around chest with blood <tained cloths torn over second button
area from above! Rigor mortis not developed,

Entry wound found at upper medial border of left scapula )
posteriorly app#oxtmately Icm in d:ameter Inverted margins. No E

“marks/blackening etc.

- - Exit wound found at upper ante: ior sternum just below manubnum
* approximately 4cm in.diameter, everted margins.

Superficial scratches over nose and upper chest.
CRANIUM AND SPINAL €ORD: Intact.

THORAX:  sternum, bronchi and blood vessels are injured r_est
intact.

- ABDOMEN: All o:gans of abdomen are intact except mjured

oesophagus.

MUSCLES, BONES, JOINTS As no[ed above.

Remarks: ‘
He has conducted autopsy of deceased Shehzad son of ) L\

Ali Khan on 06-11-2018 at 12: OOPM In his opinion, cause of deathis |

hemorrhagic shock due to mjwy to major b!ood vessels as a result.

of ﬁrearm injury. Six pages post mortem repoat +marked a 'gJ 3* 3?:’,‘2%“‘%

clothes are handed.over to police. : g Fﬁ % N A A
Probable time that . elapsed between injury dfnd de b\ F /-.:
Approx:mately 10 to 70 minutes. - \ o ez

Betiween death and post-mortem: Approxnnately 06 hours\i b
He has seen post- -mortem report consisting of SI% paQeE

- including plCtOl‘IG/ whzch is in his- handwriting and bears his

signature correctly and same is ExPW2/1. He also endorsed his
certificate on.ipjury sheet which is EXPW2/2.

(PW-3) was Tasveer Hussain Shah, SHO who stated

that on 06-11-2018, at 10:00AM, complainant Miskeen brought

the dead boa¥t of deceased Muhammad Shehzad allas Shada on the

s Jell as inquest report of dereased wh:ch are ExPW3/2 and ExPW3/3
B

G hich are correct and correctly bears his signatures. He handed

over the dead body ajonngth injury sheet and inquest report to

{\\\\_/) - © Page No.3 of 17 -
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. C] ‘The State Vs Ismail Khan. - . . B ] \ '\\

/ Constable Chanzeb to escért.lo t_he mortuary. He sent the_copy‘ i
4 FIR to investigation branch. ' I
‘ (PW-4) was Muhammad  Munsif No.917/MM who
~ stated that vide road certificate No.143/21 doted 12.11.2018 he
handed over sealed parcel No.1 & 3 to Zarin No.167 and vide road
certificate No.144/21 dated 12.11.2018 he handed over sealed
parcel No.2 to Zarin No.167 for its transmission to FSL, Peshawar.
On his return the said constable handed over to him receipt bearing
acknowledgment of official of FSL,]Péshawar; He has seen attested
copies of said road certificates which are ExPW4/1 and ExPW4/2.
He was examined u/s 161 CrPC. R . '
(PW-5) Muhammad Salim SI/Oll stated that on receipt
" of copy of FIR, he went to the place of occurrence and prepared site
plan ExPW5/1. He collected blood stained earth from the place of
deceased Shahzad and sealed into parcel No.1 (ExP1). He.collected
four empties of 7.62 bore from the place of accused and sealed into
parcel No.2 (ExP2). He prepared. recovery memo ExPW5/2 in this
regard. He collected blood. stained garments of deceased having
bullet marks broyght by Chanzeb No.24 and prepared parcel No.3
(ExP3) vide recovery memo ExPWS5/3. He recorded statement of
. PWs of recovery memo and eyewitness Badri Zaman. He sent parcel
No.2 to .FSL videyhis application ExPW5/4. On the second day he
went to Jinaza of -deceased and prepared list of legal heirs of
deceased which .is ExPW5/5. On ‘07.11.2018 special investigatién
--team was ordered and he was member of that team. The letter of
constitution of team is ExPW5/5. The teaim has verified the already
PL- %‘;?;gv@ \ conducted - investigatidn by him. He placed on record arrival,
bt .,zy\(geparture of the police team who went to the place of occurrence
T <) 'q éﬁngwith Shafiqur Rehman, SHO PS ‘Khaki. The record is ExXPW5/6.
(jﬂé accorppanying officiqls, wére Shafiqur Rehman, SHO were
\"#"Waheed Murad, ASl, Muharmmad Ashraf, IHC, Babar Khan, IHC,
Constables Khan Banadur No.921, Irfan No.937, Khanzada No.462,
Tosif No.529, Shaukat No.123, Muhammad Bashir No.218, Tufail
No.82, Lady constable Asima No.910. He also collected Nagal Mad
No.18 regarding acéom‘p‘drﬁed _'c'onstable Hassan No.796,
Manzoorul Haq No.2309, Abdur Razzaq No.1614, Ismail No.1579 as
ExPWS5/7. The SHO Shafiqur.Rehman also qccc}mpanied the officials
from PS Phulra. He pldced,on'.“re(iord his report through Nagal Mad
N\JV0.28 as ExPWS5/8. Thereafter he interrogated all the officials who
companied the SHO and checked thej'r' arms. The members of Elite
rce went to Abbottabad so théy_ could not"be interrogated, then

" their 'concernedih department and ‘collected their arms. The FSL
report was received Whe‘rein it is disclosed that the fires were made

. {\\/_‘ o Page No.4 of 17 o
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. « " 'gessions Case No.3U// 0T 2u1Y .
S The State Vs Ismail Khan. . ‘ . : | .
L \ - g . .'l.‘:
also sent blood stainedy:

| 0\& from firearms. The 'reApOrt'};‘s‘ExPWS/Q.z He
| - garments and earth, to FSL and the -report is ExPW5/10. He also
recorded statement of . eyewitness Wazir Muhammad . on

..14.11.2018. He placed on record copy of register No.19 ExPWS/11.
I, Manzoorul Hag, Hassan and Abdur Razzaq

- He inte;ro‘gated Ismail, M L .
Y on 16.11.2018 in presence of DPO, Mansehra. They were not telling

the actual positic‘l‘n to-them. They were again interrogated and they
denied the aHegbtions,;_He, took them to Peshawar for polygraphic
test on 04.12.2018 and questions were during that polygraphic test.
He took them vide his dpplicdtioh' ExPWS5/9 (already exhibited) and
put queétions to them during that po!ygrdphic test. The test reports
are ExPW5/12, ExPWS5/13, ExPW5/14 & ExPWS5/15. He recorded
statement of Inspector;who_chducted po!ygraphic test. Thereafter
he ‘went for course. He drafted all the documents in his own
handwriting which correctly bear his signatures: He used the seal of
SA and recorded the statements of witnesses. |

(PW-6) was Ali Khan son of Ghulam who is father of
deceased stated that Shahzad deceased is his son. He was married.
with Mst Nagina Bibi. His mother is Mst Phullan Bibi. He was having
one son Bilal at the time of his death, however the second son born

after his death namely Ibrar. His son ‘was driver by profession of

‘Bedford. He never remained involved in any case. On the day of
occurrence he was in Karachi ahd came to place of eccurrence on
information of the 'oétufrehcé. He came to know from his relatives
available in the village that his son went to the house of Badri
Zaman on the eventful night for purchasing bullock and spent his
night in that house of Badri Zaman. Early in the morning the police
raided the house and murdered hisson. - .

(PW—7)‘M'fs't'N'dgina Bibi widow of Shahzad (deceased) .

ated that Shqhzqd-decédsedwas her husband. She has two sons
¥ Winar Bilal and'Ibrar. Her.husband was murdered by the police and
»~ -Hgywas innocent. She prayed for redressal of her grievance and
...,-‘_//';;,ﬂféonviction of th'e culprits” = .
N\ ‘ (FW-8) was Mst Phullan Bibi wife of Ali Khan who
stated that Shahzad deceased was her son. He was having two sons
minor Bilal and lbrar.- Her son wbé murdered by the police and he
was innocent. She prayed for- redressal of her - grievance and
conviction of the culprits.. _ '

(PW-9) was Badri Zaman son of Rehmatullah who
stated that one day prior to eventful day deceased Shahzad visited
W \(im for purpose of bullock.and he spent his night with him as he is
2 \elative to him. He spent night at his house and early in the morning
= [¥-he went to ease himself in the fields dadjacent to his house as they
& [ wfwere villagers. and have no washrooms in their -houses.” As they
i# reached in front . of hogﬁe,-pohfce reached there and one of the

official held him and the second official made firing on the

g ) {\\ V L Page No.5 of 17
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A official was Ismail, He also made pointations to 10 at the time o

/ " preparation of site plan. He also identified ghe dead body before
" police and doctor. His statement was recorded u/s 161 CrPC. '
, (PW-10) was Sher Bahadur son of sikandar who stated
¢ that he was having a house adjacent to placerof occurrence. On the
eventful day early in the morning the police cordon off the area and

official were present on their roofs and surroundings. He came out

on hearing the noise of firing ond saw the dead body. On the whistle
all the official started to run and escaped from the spot. He also-
witnessed recovery of blood stained earth and recovery of empties

- from the spot. He has seen the recovery memo ExPWS5/2 (already
exhibited) which correctly bears his thumb impression alongwith

thumb impression. Sadiq. - ' .

(PW-11) was Fida Muhammad son of Gulab who stated -

that the 10 collected bload A"stained garments of deceased in his’
presence vide recovery memeo ExPWS5/3 ‘(already exhibited) and
sealed into parcel. He was al;sb present before the jirga with police
after the occurrence and produced the video of same as ExPW11/1.
His statement was recorded u/s 161 CrPC. v -

‘ (PW-12) Chanzeb™ AS! ‘stated that on transfer of
Muhammad Salim, SI/OM, he was posted as ASI/OIlin PS Phulra. He
has conducted partial investigation in the instant case. He received
file for investigation on 76.12.2018. On 02.01.2019 complainant

came to PS and recorded his supplementary statement in which he

charged accused facing trial namely Ismail. . Vide his application

ExPW12/1 he produced complainant before Court for recording his
. statement u/s 164 CrPC. Hefvidé.hi's application ExPW12/2 applied
% _ for issuing letter regarding  involvement, of accused Ismail
st

/}{,:6 \ No.1579/P-113 for wrii'_ihg!et't‘ér to 'SSP’EIitell'?orce, Abbottabad for:
» 3 ,;@;ﬁ“a vhis arrest and interrogation. In this respect SHO Muhammad Nawaz

_,Kg\aXn of PS Phulra made an entry regarding his departure from the

v P \{o Abbottabad for arrest of.accused which is ExPW12/3. Copy of
= ,_,,,a‘“f al of SHO in th.efPolice-i Line, A'bboitabad vide Mad No.30 is

N ExPW12/4. The handing over of accused to SHO in Police Line,
_ Abbottabad vide DD No.29 dated 18.01.2019 is EXPW12/5. SHO
o grrested accused and issued his card of arrest which is ExPW12/6.
y of arrival of SHO alongwith accused in PS, Phulra is ExPW12/7.
e Yide his application dated 19.01.2019 ExPW12/8 produced the
atédsed before Court for police custody which was allowed for two

.. occurrence he was prgsenft and the place of presence of deceased.
He prepared pointation mgmo'-ExPWlZ/Q in presence of marginal

\‘ " deceased. The ofﬁdals W.ei:éj'.S/_lO in number. The name of the7 (¥ .
-

witnesses  which he egdb'r's(f}# in- the site plan with red ink .

T/HL\ Page No.6 of 17
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- \ 4 The State Vs Ismail Khan. | . \
, ExPW12/10. He‘recorded statement of accused u/s 161 CrPC. Vidy
| his apph'tation ExPW12/11 he pr'od.uce'd the accused before Court\
for recording confessional statement and he was sent to judicial -
lockup. He vide his application ExPW12/12 applied to SP \
Investigation for'issu:'ng. letter to Incharge Kot, Elite Force, peshawar '

" for handing over SMG No0.4614701 ‘which was issued in the name of
accused. He vide his’ application ExPW12/13 dpplied for issuance of
reminder to the: quarter _concerned.  After completion of
investigation he lianded..over case file to SHO on 23.02.2019 for
subn1ission‘of complete challan. However the process of handing of
SMG remained continued. He vide his appiication'dated 05.03.2019
£xpw12/14 he obtained permission from - SP, Investigation,
Mansehra for obtaining the SMG involved in the instant case which
was allowed on _07..03.2019. On 12.03.2019 he left the PS for

peshawar and reached in Headquarter Elite Foice, Peshawar’ and
" made his arrival vide Nagal Mad No.9 which is ExPW12/15. On the
same day Incharge Kot, Elite Force, Peshawar handed over to him -
- SMG No.4614701. He vide’ retovery memo already exhibited as
ExPW1/1 took the same alongwith sling Patta, one empty magazine
into his possession in presence of marginal witnesses in-the Kot and
sealed the same into parcel No.4 and signed the same with pointed
object and. also affixed three seals in the monogram of CZ on the
parcel. In this.respe,ct,, copy of receipt No.11/15. regarding receiving
of sme' d!ong'w_ibth “sling patta and one -empty ‘magazine is
ExPW12/16. He vide his application ExPW12/17 sent parcel No.2 &
4 to Arms Expert,. FSL, peshawar and the report is ExPW12/18. He
% & *946‘-?-‘ . drafted all the documents in his'han‘dwriting,,recorded statement of
M;‘aﬂsa““ PWs u/s 161 CrPC.. o '
S ' (.PW-13) was Nagwaz Sarwar, SHO who stated that he
~ \prepared injury sheet of deceased Shahzad which'is ExPW13/1. He

\ n
2 e ehas also arrested the a_ccused and issued his card of arrest already
Ve Lo exhibited as ExPW12/6. After comp}etion of investigation he has
‘- 5M ‘ submitted complete.cha!!an against the accused as ExPW13/2.

| . '(PW'—1'4) was Abdul Sattar N0.255 who'stated that ne
was accompanying the 10 and JIT where the accused made
pointation of the spot which 10 recorded vide pointation memao

already exhi-bi‘te'dA as ExPW12/9. His statement was recorded by the
10. S ' .

."(PW-;S). Miskin son of Ghulam (comp!air‘idnt) stated
S\ that deceased s his ‘nephew. He went to Danna_Riyala for
urpose of bullock. Between 6 to 7am he received information

the
i ) : that
")s nephew is murdered by police. So he went there and the dead

dy was carried by the police. He repoited the matter to police .

ﬁ,: ide FIR ExPW15/1. Initially ‘they were not recording his report.
f Later-on they‘t‘he_msefves ready to record his report. He reported

\_,_.___\‘
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oL Sessions Case No:30/7 of 2019, . Lo \
N J The State Vs [small Khan - " _ - _ :
i 5}/75; “““ . P L '
| G S whatever he heard. Later on 10 remamed in touch with them. Hely -
’\ ‘ - charged all the rnvolved pohce for murder of his innocent nephew.
|
- 5. Thereafter prosecution closed its evidence, while
YL

abandoning rest of PWs mentroned in the calendar of PWs.

Statement of accused was recorded u/s 342 Cr P.C; who professed
his innocence, and false |mp|1cat|on and termed all PWs hlghly”
interested and procured, however drd not ‘wish to produce defense -
evrdence or to be examrned on oath U/S 340 (1) Cr.PC. |
5. - Learned Dy PP tor the state assrsted by puvate '
assisted by private counsel for the complalnant argued that though
the accused facing trial is not dlrectly charged inthe FIR, however
was charged by the comptamant after his due satrsfactlon that all -
PWs remamed consrstent and coherent in thelr deposrtron rnade
regardmg the occurrence- that no major or minor contradiction
: .'could be extracted from then mouths It was finally argued that
prosecut|on has successfully proved its case against accused. facrng

trial beyond shadow ¢+ bt and. prayed for convrcnon of the -

accused facing trial. -

7.

Conversely, ieanned defense counsels argued that
-..\accused facmg trial |s lnnocent and has falsely been charged in the -
\nstant case; that ail the PWs -are highly interested, procured |
ﬂ.,\’r\ﬂtnesses and they never remamed con5|stent and coherent in’
/ their deposmon agalnst the accused and thelr statements are
suffermg from major dlscrepanctes and rontradlctrons it is finally
argued that prosecutron has fatled to prove charge agamst accused
facing trial beyond any. shadow of doubt and prayed for acqulttal of
the accused. ' ‘

! have heard the arguments and record perused

In the |nstant case, ~ the police- party from PS Khaki
rarded within the ]UI‘ISdICUOﬂ of PS Phulra in search of the

proclaimed offender Ah Zaman, PO in FIR No.215 dated 23-08-2018

T PageNogof17
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“(, \‘\ . was -any sort of fulng at the po!tce party or there was anv>5'““
R P k
\ . e _hj :

' , aggression. agalnst pol:ce at the spot The record rs completely
/ © silent on this aspect. of the | casec There Wwas no explanatlon on the

‘part of Police D'epartr‘n'ent- that under what circumstances, they felt

,need to use force on. the crime scen‘e. This was bui‘den of prove of

~ Police Departrnent_that the_y~used the force in extreme urgency but

of that area paldoned the pollce and SP ‘Investigation made

commitment with..them to- ‘name. ‘one person from .officials as

that there ‘was counter-ag'grej_ssic'm by the P.O Ali Zaman or the
deceased then the FIR Ami'ghtha\l}e been there agai.nst the aggressor
which is not avaiiahie“o'n'rec(‘)rd‘f Simifarly, if the sopervisor of raid
Shafique SHO was feelmg that accused facmg trial has vsolated the

command of authorlty, there wouid have any complalnt on his part

n“"{\ Y

so'the belated chargeagamst— accused facmg trial is just for the

15_ essure of the iocals on the pollce The complamant disowned

.rth)a’; appomtments and’ has moved an application that he has no

matter for complamant The accused informed that it was patched
up, so this Court has summoned the complainant who was father of

deceased. He was at- Kavach: at that tlme and he stated to Court

R TN T T R R R R R S T s e

there is nothing on record to éupbort this. A ji'rga_was convened in |
supervision of SP tnveéttgationaftef the occurrence to controtlaw
and order situation in‘.“area": which is exhibited by PW11 as -

ExPWll/l i.e. video f|lm of that jtrga In the said jirga, the people

~accused. Let us suppose that the contention of Police Department

against that official but thele is nothung on record and the SHO '

. Shafique did not record any report agalnst the concerned official,

; N AN con ern with those appomtments ThtS Court notlced that the case
N S ‘\-,.
ol . :
R | was pendlng in ewdence smce Iong and no one was pursuing -

M / | PageNo.lOofw_'




. ‘ Lhe State VS ISt k.

o 5‘7\) " that how he can conteet the' case aga.inst the State as they at

\O B / nmpnwored and he is earning, |IV‘"|IhOOd of r1nr_ror sons of deceased "
| / He disclosed that deceased ‘was having on\ son at the time of"
| death and se(_ond born after hls death / _
11. ' The Pol!ce Department as. well as 10 of the case after

the jirga, got the nomlnatron. of‘accused facing trial as the actual
culprit. The only evrdence agarnst him was the crime empty and the
| . . official weapon of accused Ismail. There was jirga prior to the_

charge against accused lsmai_l and after that jirga, collection of such

- type of evidence with 3 considerabie delay by the 10 was the sole
evidence with the prosecutlon to prove the matter against accused'
facing trial. It was a case of capital puntshment and such type of
evrdence recorded with conSIderab|e delay and corroborative in -
natule is always doubtful and rehance cannot be made on such
type of evidence specifically’ when the 5P Investigation committed
‘with the locals that he_t\‘NiIl gi\re one person haAs accused. This Court o
doubts that the junior most official was made an esc.ape goat. The
file is completely, silent-tha‘t h_o.w: the 10 came to know that at the
place of_al!eged empty,'a‘ec(jsed facing trial was available. All the
.;availabie officials '\:Nerp w'rti‘rin the access of 10 to get record their
statements but the |O has not bothered to record their statements.
10 Evas under obligation to disclme that whether those persons
who were witnessing +he occurrence in uniform were either

witnesses or they were accused. The file suggests that 10 has not

situation. The case diaries of the 1O are completely silent about this
fact that why he spared those accused or wrtnesses and why he has

not recorded them. for- reachmg to true facts of the case. The

,q,, i ‘ . PageNollofl’/
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investi-gat.iori cohduct,ed‘ bv, the 10 was dishonest and directed or\
At the conciu5|on of the trlal this Court felt that the matter is
proved to this extent: that the deceased died in the firing of police,
however this fact could not be determined whether the pohce
exceeded their Junsdrctlon or whether the deceased died in

performance’ of dutues it ‘was not the duty of those offrcnals to-

~associate them with mvestlgatlon compulsorily, it was alohe duty of

- 10 to record thelr statements The 5|tuat|on developed before this

Court was that it was proved that deceased Shahzad died in firing
of police by the act of pollce raldmg party under the authonty Of
State and there was no cogcnt evrdonce against single person to
connect him with commussaon of offence. There was no evidence

agalnst accused facmg trlal to dlstmgu:sh him from his other

_ coileagues and uttrmate fate of case seems in shape of acqunttal of

accused. This Court has consulted "PPC, CrPC for such type of

SltuatIOI’IS where the questlon of vrcarlous liability is mvolved.

alongw:th the ‘question that the witnesses were not recorded by
the 10 and the accused were not challaned before the- Court this

Court found Sect:on 338- F PPC wh:ch is reproduced as uhder:-

“338-F, lnterpretatlon In the interpretation and application of
the provisions of this- Chapter, and in respect of matters
ancillary -or akin. thereto, the Court shall be guided by the

\ Injunction of /slam as.. laid down in the Holy ‘Quran and
Sunnah.” -

The guldance m the situation of this case is obtamed
from the provnszons of Quran & Sunnah and found the principle of

, SO in the Ime thtS Court has issued notices to all the

il with counsel present, Statement of accused recorded u/s

earned Dy PP for the State present. Accused Ismail Khan on
iﬁz CrPC and arguments heard,

’ ",;}/Burmg the course of arguments the facts revea/ed before the

Court were that SHO / PS, Khaki was accompanying with 13
. /g /." —
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other PS i.e. Phulra.in search of PO Ali Zaman- charged in ¥
murder case. During the-raid over his house, they murdered
deceased of this case. The detéased was not charged in any °
FIR and was an inncﬁceht-p'e_'rson. The 10 has not reported any
overt act on the deceased. On the basis of crime empties and
weapons used alongwith the spot.position of presence of the
police officials, “the -Police Department nominated Ismail
constable of Elite For'cve"as accused. It is worth mentioning
that the 13 officials were ‘neither the witnesses nor they are
accused. The investigation standard of the case was poor.
The criminal case of criminal liability of the accused facing
trial will be decided on the basis of evidence recorded before
the Court. ' ' ‘

The deceased in this case was Shahzad son of Ali Khan and
was having na relation with the PO under raid. He was in the
| village of occurrence inconnection with purchase of animal.
The 10 admitted that there was ro overt act on the part of
deceased and he has olso hot recovered any arms or empties
from the place of deceased.- The stdndard of evidence and
investigation by the-10 will be seen. in judgment, however an
innocent person died in the occurrence by the act of State. In
any case his murder -v'yith. all his innocence is.required to be
addressed "by the State. Besides the original criminal
responsibility of rnurdef, it seems to be a case of vicarious
liability of the State through Police Department as the murder
of innocent deceased was committed by Police Department in
an official raid. This’ Court deems it appropriate to serve
-notice for‘argu'men.ts for vicarious liability to IG, Khyber .
Pakhtunkhwa, DIG, Hazara Range, DPO,- Mansehra, SP,
a Investigation, . Mansehra,  District Public  Prosecutor,
', _Mansehra and SHO Shafique Khan, Waheed Khan, AS, Babar,
% IHC, Ashraf, IHC, Khan Bahadur 921, Irfan 937, Khan Zada
462, Shaukat 123, Toseef 529, Bashir 218, Mst Asmd 810,
" Driver Muhabat Khan, - Hussain 786, Manzoor Hag 2309,
Abdur Razzaq 1614, Ibrar Ahmed, IHC, Parvez 929, Ali Zaman
75. They are directed to make their appearance through
counsel of in person_and argue the case. This notice for
o arguments will be présumed as framing of charge for
g\:@\\ vicarious liability. in case of non-appearance on the part of
by t‘x‘%g\\any noticed requndgqt, it will be presumed that they have no
i ‘ .i:':;‘\;rguments in their defence. File to come up for further
o) = i< rguments on 05-08-2020. The Muharrir is directed to issue
= , « §separate notice to. each respondent mentioned above

ol
\1\ :')\ ’ ke 4 ‘.,/” . 1 :
- . ] ) K . ‘~ . . -

O/\ s officials armed with weapons. They went to the jurisdiction

-,
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o '\ / through registered post alongwith copy of thrs order sheet "‘
s the date fixed.”” |

: / 13. The notlce Was. lssued regarding vicarious habllmes of

all the offucrals who Jorned the rard Thelr names were reflected on

file. The DPO l\/lansehra represented himself through P.I It is
important to mentron that DPO Mansehra was served with the

notlce just to. notlce the 5|tuat|on of subordinate offrcnais He.

responded to the notlce of Court in accordance with law. He was
committed about the prestrge and- dignity of hlS Department He
arranged for appearance of all the offrcrals before the Court who

were available in the rard The complalnant alongwrth rnother of

deceased and wrdow of deceased appeared before the Court and
he was fully satisfied that the Police Officials have effected true and
‘genuine com_promrse wrth hlm.-The Court after inquiring the facts
from the complain:ant, Awi.d.ow.' .and Amother' noticed that the
. compromise .was true and .ge'nu_ine‘. fhe. Court recorded it, as

reproduced below:

“Stated that on the report of complamant case FIR # 206
dated 06-11-2018 was registered against accused facing trial
Ismail Khan u/s 302 PPC in PS Phulra.
Deceased Shahzad ‘khan has left behind father, Ali Khan,
mother Mst Phull Bibi; widow Mst Nagina Bibi, two minor
sons namely Muhammod Bilal and Muhammad Ibrar. There
,. is no other legal heir left by the deceased except us.
o Due .to intervention of. elders of the locality, we the major
AMegal - heirs (father mot_her and widow) have effected
‘compromise with the accused facing trial namely Ismail Khan
by waiving off oor.rr‘ghts of Diyat and have got no objection
on the acquittal of accused facing trial. The share of minorsin -
Diyat is Rs.11,34,000/- and the members of raiding party of
18 police officials mentioned in their application will deposit
~~the same within 90 days before Sessions Nazir, Mansehra in

WA three equa("iﬁstaffments. Proforma for effecting compromise
B3 Y (six pages) r’ncluding affidavit by legal heirs and certificates by

!.. | the elders is.ExPA, copies of CNICs of Ali Khan (father), Mst
Phull Bibi (mother) are ExPB, EXPC and copies of CNICs of our

o e elders Ali Asghar and Sa jad Ahmed are ExPD and ExPE L
Tl e < respectfvely ‘ /q
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Joiht statement of jirga.‘ mem_b_er_s Ali Asghar_and Sajjaq Ahmed a\s \

recorded as below:-

“Stated that due tb our efforts the parties have patched up

the matter. Deceased Shahzad Khan has left behind father,
Ali-Khan, mother Mst.Phull Bibi, widow Mst Nagina Bibi, two
minor sons namely-Muhammad Bilal and Muhammad Ibrar.

- There is no other legal ‘heir left by the deceased except .

~ above named legal heirs. As per terms and conditions of

- compromise the 18 officials of raiding party will deposit
share of minors in Diyat Rs.11,34,000/- before Sessions Nazir,
Mansehra in three equal instaliments. Certificates on our

. behalf are alr.éAa‘d'y exhibited as ExPA and copies of our CNICs

- are already exhibited as ExPD and ExPE respectively.”
Joint statement of officials also r

ecorded and rele'vant-p’ortion is is.
asunder:- . |

“As per terms and conditions of compromise we, the present
- Officials prese'n‘t"be'fore Court alongwith other police officials
- (who are not present today) of raiding party mentioned in the
application "will  deposit the share of minors in Diyat
Rs.11,34,000/-. We through application (ExPA/1) request the

Court that being Government Servants are unable to pay the

share of minors in-Diyat in lump sum and request the Court
that we may be allowed to degosit the above mentioned
Diyat amount in three equal installments.” -

14, ‘The issue “arose’ that there are two ‘minor sons of
deceased and their éh-a‘r'e:.'"‘in Divat amount was Rs.11,34,000/-.

J%:%P;@ﬂ%shraf Khan IHC, Ibrar Ahmed IHC, Babar Khan IHC, Khan Bahadur

8921, Irfan FC/o37, khanzada 462/FC; Shaukat 123/FC; Toseef

: 45/;9 FC,.Bashir 218/FC, Mc'gliabbat Khan driver, Parvez 929/FC, Alj

Zaman 7S/FC, Hussain 796/Elite, Manzoorul Hag 2309/Elite, Abdur

- Eighteen Officials n»_a'r'nely Shafique Khan SHO, Wahéed Murad ASi,

Razzaq 1614/Elite and I‘smai'!"1A57'9/EIilt‘e,iappearéd before the Court

T, .and distributed the 4D'iyazt am'ou'-nt- among them and each of them
- gs committed to pay .Rslﬁg,OCO/- to ‘minors. They n:_oved,
;’é | :aﬁl lication for three m'o.hthli/'in.stéﬂments é)f the san

g {f:eﬂl_., wed and they wer.e'-"d‘ifé;cj’téid

/ .-,,.;f‘ .
s 2ourt. Rs.63,000

e which was

'_fg_.deposit with Nazir of Sessions

N T /- each within three months: The Nazir will report

/r/{):) M{;’\"-_f‘_—‘:‘z" : . S ” .

\\M. 3{\ e B n : -
' L N —-—
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the Court on-exp-hf\/.of 90 da\;s regarding receipt of Rs.11,34,006
and also report in-case of any.;defa_ult. by any official. He is directe
to invest the said-amount after 90 days in National Savings for a
period till majority _o.f“minors. The mother of minors can withdraw
the profit of said amour\t"tii’l‘_majority of minors for their better
-management. N A | | _
15. - Another |mportant aspect of the case was that the
complalnant moved an apphcatron that Khurshld and Junaid

inhabitant of. Mohallah obtamed therr appomtments in Police

Department on- account” of death of. his :son. He requested that

.,___..,..._..__._..__.—-.._.._ ________
...,_-.__._-.___‘

minors on galmng the majonty may be appomted in Police

Department. He also requeied__fgr__re_moval of above named from
the service. | would !rkc to refer 1993 SCMR Supreme Court 1287
citation C’, titled as "Munawar Khan Vs Nraz Muhammad and
others”, the govemment jObS are not pu_bllc franchlses and cannot
be awarded to people on drfferent pretext. It is a3 Constitutional .
Protected Right of Crtizenf of Islamic Republic of Pakistan to obtain

jobs in accordance wrth merrts The request for appointment of

minors on gaining the majority is not within the dornain of this

Court. The reqdest'of the -complainant regarding illegal -

J*" appomtments of l’hurshld and Junaid in police service on the -

kS
.

ext of fmnpcmann m I|eu of murder of deceased is not

//lusfﬂed and ab-initio- v0|d however the Dlstrlct -Police Officer
N

(DPO), Mansehra may iook into the matter as it is the exclusive
jurisdiction of the DPO Mansehra to deal it in accordance with law,
rf found any |Hega||ty in, |t The sard apphcatron of the complainant is
refe(red to DPO I\Aansehra to deal it m accordance wrth law, after

condUCtlng proper mqurry

__._!,'-,": - As a result. of compromlse which ‘was true and

g gefhume and voiuntary, accused Ismail is acquitted from the charges

Ieveled against him. He |s/on bail. His sureties are absolved from

‘/)/ ¢ (_/» Page No.16 of 17
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\y&’ the liability of bail bonds. Thie' share of minors namely Muhamma

Bilal and Muhammad Ibrar.in Diyar ameunt i.e. Rs.11,34,000/~- will
pay by the eighteen Ofﬁcrals namely Shafrque Khan SHO‘. Waheed
Murad ASI, Ashraf Khan IHC Ibrar Ahmed 1HC Babar Khan IHC
Khan Bahadur FC/921,. Irfan FC/937 Khanzada 462/FC, Shaukat
123/FC, Toseef 52_9/FC,~'Bas,hrr 218/-F_C,‘ xMohabt‘)at Khan driver,
Parvez 929/FC, Ali Zarn.-an'75/F'C Hus-sain 796/Elite, Manzoorul Haq

.. .y .2309/Elite, Abdur Razzaq 1614/Ehte and Ismail 1579/Elite, and each
| of them has committed to pay Rs.63 OOO/- to minors. They are
dnrected to depOSIt Rs.63 OOO/ each within three months.i in three

installments wuth Nazir of Sessions Court. The Nazir W|Il report the :

)

'
A
(-
o
&

B vt

| . Court on expiry of 90 days regardlng recelpt of Rs.11,34,000/- and

also report in case of any default by- any official. He is directed to

invest the sard amount aften 90 days in National Savings for a

pernod till majorlty of mlnors Para - No 15 :of this judgment. is

referred to. DPO Mansehra ror htS mformatlon Case property be

disposed of in accordance wrth law but after period -of
appea!/revrsuon F|Ie be consrgned to record room. after necessary

completion and complranc_e. R o .
Announced . . - /(td/ . | k , -
07-09-2020 ~(Muhammad Tahir Aurangzeb) '

- MCTC/Additional Sessions Judge-1V

o Mansehra . | S
CERTIFICATE -

It is herehy rorllfrerl that this ;urlpment toncrqiq of

: ' Seventeen (17) pages, each page read c;)(ii\d—srgned by me.

W o« m?}fi‘?"fs “‘J“ (Muhammad Tahir Aurangzeb)
A \ MCTC/Additional Sessions Judge- v
o ansehra

o
S LN
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Muhammad Junaid son of Muhammad Javed, caste Guijiar,
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA .
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. .

PESHAWAR.

SERVICE APPEL NO. 15608 of 2021,

Muhammad Junaid son of MUh.omqu‘ Javed, caste Gujjar,
resident of Salayian, Tehsil and District Mansehra, EX-Constable No.

1329 district Police Mansehra ...........oovveeee..., Appellant

VERSUS

|
il
Deputy Inspector General of Police, Hazara range Abbé’r’robdd &

Others. ..o, Respondents

Reply/ Comments On Behalf Of Respondents 01 & 02
RESPECTFULLY SHEWETH:-
PRELIMINARY OBJECTION:-

a) The appeal is not based on facts and oppe'lldnf has got‘nb ,

.cause of action or locus standi. I
- b) That Gppedl is not maintainable in the pres'ent foFm;' ' : . ’

c) The appeadl is bad f-or non-joinder of necessary and mis-joinder
of unnecessary pdr’ries. : | _ o

d) The appellant is esTopbed by his own, conduct to file the

 appeal. ‘ -

e) The appellant has not come to the Honorable Tribunal with
cledin hands.

- f) That the appeal of the appellant is bcdly‘ﬁ'me barred.

FACTS:-

1. Para No. 1 of the facts to the extent of registration of FI'R No.'. '
208 needs no reply while the remaining part of the Para is
incorrect, ilegal, against the law and against the fdcf. The
appellant initially while chceo[ihg the facts 'fr'om ';rﬁe
department and malafidly showing himself as one of THe
heir of deceased Shazad s/o Ali Khan-and applied for his

appointment subsequently the father of deceased Ali Khan

o




(e

moved an opbliédfibn before trial court narrating all facts -
about two appointees on 05.09.2020, i and on ’rhe
application of father of deceased the honOrob!e trail court
gave his finding and according to the Para No. 15 of the -

judgment of Honourable Model cnmmcl ’mot cour’r/ASJ IV

respondent No. 2 rightly discharged the oppellon’r Through A

vide OB No. 239 dated 24.09.2020 and it is worth to the.
mention here that the appellant has no right to file an
appeal according to Rule '12-21 of Police Rules 1934,
because there is a specific bar to filé an dppeal dgdinsT fhe'
discharge order. (Copy of judgment of model criminal 'rri‘al

court/ASJ-1V is as annexure A)

. Para No. 2 of the facts is incorrect. The oppeol of 1he -

appellant before responden’f No. 2 is not mcuniounoble-
because a specific bar has been given in Rule ']2-21,
therefore the appeal of the appellant was rightly dismiss,ed‘. _

by respondent No. 02.

. Para No. 3 of the facts is wrong and incorrect. The

discharge order of oppél!on’r is proper and Indcordcnc'e
with law/rules and according to the Para No. 15 of the
judgment of honorable court dated 07.09.2020. .(copy of

discharge order is as annexure B)

. Para No. 04 of the facts is wrong illegall ogomsi 1he Iow ond"'

against the fact. The appellant was not qualified for 1he
said post because he was only appointed on the bdsis.of-
his miscdnceived and wrong statement of qppellant about
declaring himself as one of the legal heir decéosed.

Respondent No. 2 passed is order of discharge of'oppellqm

-according to the Para No. 15 of the judgment of

Honourable Model criminal trial court/ASJ-V vide order
dated 07.09.2020.

. Para No. § of the fact is incorrect. .The appellant was -

discharged from his post according to the Para No. 15 of

the judgment of Honourable court.

- Para No. 6 of the facts is incorrect. It was not hecessary to

enquire the matter against the appellant. because it was
. P




P

self proved from 'fhé application of the. father of deceased

that appellant misconceived his s’fa’rémen’r about  to

declare himself as heir of deceased. :Therefore, while
committing, fraud  and misrepreserifation  with  the -
department, appellant took benefi’r'.of‘ his appointment
hence, he was rightly discharged on the basis of his misv

representation and fraud.

. Para No. 7 of the facts is incorrect,

GROUNDS:-

Al Para No. A of ’rhe'ground is incorrect illegal, against the - |
law and fact. The order passed by responden’f No 2 is
mocordonce with law/rules. '

B. Para No. B of the ground is ihcorred. The oppellon’r
committed fraud and misrepresen’ro"rion with  the
department. | ‘

C. Para No. C of the ground is incorrect. The appellant was '
not one of !egcx-l heirs of the deceased because the
father of deceased moved an application ogoins_’f.’rhe_
appellant before ‘honorable trial court. Though it has
been proved that appellant has committed fraud for
taking beneﬂ’r | |

D. Para No. d of the ground is mcorrec’r The appellant
wrongly, interpreted the decision of opex court in his
favour in. the instant Para. The dppe!lom was initially
appointed on his wrong statement. Therefore the
appéellant rightly dlschorged from his service, on 1he b05|s
of his wrong statement.

E. Para No. E of the ground is incorrect. The order of both
the respondenfs are according - to Idw. rules and
regQ’loﬁons | |

. Para No. E of the'ground is incorrect on\J evosuve

-

G. Para No. E of the ground is incorrect.

H. Para No. E of the ground is incorrec " -




Prl

PRAYER: l

In view of the above mentioned facts, the appeal
in hand may kindly be dismissed with cost, being devoid of
any legal force. » |

RV
District PJ‘L@ Officer

Mansehra | |
(Respondent No. 2)

RyaAs "\L“" N
Regional PoliceOfficer

. Hazara Region Abbottabad
‘(Regpondent No. 1)




BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHW‘A

PESHAWAR.

SERVICE APPEL NO. 15608 of 2021.

Muhammad Junaid son of Muhammad Javed, caste Gujjar,
residént of Salayian, Tehsil and District Mansehra, EX-Constable No.

1329 district Police Mansehra .......c.oveveviennn .. Appelldril’r .

VERSUS

Deputy Inspector General of Police, Hazara range Abbottabad &

Others. P PPN PP Respondents .

AFFIDAVIT

We respondents do solemnly affirm and déélore that fhe .

- contents of the comments are true and correct ’ro our knowledge_ .

and belief. cmd that nothing. has been conceoled “from ThIS.',"

Honorable tribunal.

0

-
| )lp
District Police Officer
Mansehra
(Respondent No. 1)

o

Regional Pollgs—eﬂ‘rcer

Hazarc: Region Abbottabad
(Res ondeni No. 2)



»

OFFICE OF THE REGIONAL POLICE OFFICER

' HAZARA REGION, ABBOTTABAD
; & 0992-931002-22

y : = 0992-9310023
b [ rrpohazma@gm.ul com
0345-9560687
/PA DATED_/2/_/) 12020

—— ——
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. ORDER .

i | Thts order will dlbposc off departmentaL appeal undcr Rule M’tzf&a‘fﬁ ‘F‘h}tigcr
Pakhtunkhwa Police Rul:s,l 1975 submitted by Ex. Constable Muhammad Jl\i"lald No. 1??/9 olg
District Mansehra a;,amst the punishment order i.e. Dlsckarged Srom Serwce awarﬂbd by 'DPO i
Mansehra vide OB No. 239 ‘dated 24.09.2020. R \% e - 18, //,

“% me B .
limcf facts leading to lhc punishment mé that the appellant was dppomlcd as

SPF constc\ble vide OB No 90 dated 13.05.2019 in lieu of compensatmn to the heirs of de«,eased

~ Shazad s/o All Akbar /o Dc,veuan Phulra, who was killed duri mg raid of a police party vide l IR No. -
208 dated 06 1 l 2018 u/s 302 PPC PS Phulra. Later on the apoellant has been regularized wdc OB

: No.96 dated 23.04.2020. Smce his appointment was megulally made and the learned court has
-declared that the appmutmenl of Muhammad Junaid No.1329 and Muhammad Khurshid No.1315 in

Police service on the pretf, xt of compensation in lieu of murder of deceased is not justified and

ERUIE

" ab-initio-void. The father of the deceased submitted an apphca;non before the trail court by virtue of

which he disowned the appomtments

. Judge-1V Mansehra vic
" Rule 12:21 of PRs V]dg’:iﬁ)B No 239 dated 24-09-2020. Hence the appellant submitted this present

{ appeal.

A
sgﬂuent]y, in compliance wnh the ‘order of MCTC/Addluonal Sessmn
gzer dated 07-09-2020 the appe]lam was discharged from seryice under

A:ﬁel{ receiving his appeal, comments ,of DPO Mansehra were soughl and
,: examined/perused. The \:hdensigned called the official in OR :fnd heard him in person. Aﬁer per usal

of relevant record it hdb :been noticed that the appomtment of the appellant was mq,ulal and
unjustified, The appeal quf, meutless is ligble to be d:smlsscg Therefore, in exercise of lhc; powers

wnfclred upon the undera])bned under Rule 11-4 (a) of Khyber Pakhmnkhwa Police Rules; "I 075 the

g

Qal.l Jami} ur Rehman (PSP)
R]’F JONAL POLICE OFFICE, R

;‘"‘3«{ ': I,ngl IIAZARA REGIJON, ABBOI‘I‘A:lh}Al)
No. = 2445 /PA‘i dated Abbottabad the’ * 7@~ 7* oz,
cc. . N Rﬁ '
1. The District Poh»e Officer, mh for information and ncccssaiy action with lefelencc

to his office Mem{ No.19433/GB dated 15-10-2020. Scrvlce Roll and Fuji Missal containing
enquiry file of the’ appellant is returned herewuh for redord.

1 P
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OFFICE OF THE DISTRICT POLICE OFFICER MANSEHRA
Khyber Pakhtunkhwa Police)

No_/ 7867 joHc, dated 2% 7 27 12020
Tel: No. 0997-920102 and Fax No. 0997-920104

, E-mail:dp’omansehra@hotrﬁail.com

‘ORDER

In t.omp!iance With fhe order of the MCT'C/Additionél Session Judge-1V
Mansehra vide order date~d 07;69-2020 the office record transplred that the
appointment of Muhammad Junaid No 11/SPF and Muhammad Khurshid No. 68/SPF in |
Pollce Department as SPF vide OB No. 90 dated 13-05-2019 and OB No.114 dated 21-06-
2019 was made as compensation to fhe heirs of Mr. Shahzad s/o Ali Khari r/o Daverian-
Phulra who was kiIIeﬂ by police party vide FIR No. 208 dated 06f1_1—2018»U/S_ 302 PPC
PS Phulra. Later on, both the above police constables were regularized vide OB No. 96
dated 23-04-2020 At present their regular service is 6 months and 22 days. Since, their
apponntment was irregularly made and the learned court has declared that the

appomtment of Muhammad Junaid No. 1329 and Muhammad Khurshid No 1315 in

police service on the pretext of compensation in lieu of murder of deceased is not

justified and,ab-initio-void.

Therg-:fore, I, the District Police Officer, Mansehra, under power conferred upon .
me by Police Rules 12.21, hereby discharge Constable Muhémméd Junaid No. 1329 and
Constablé Muhammad Khursheed No. 1315 from service with immediate effect. Since
-the total regular service of Constable Muhammad Junaid No. 1329 and Constébié'
Mdhammad Khursheed No. 1315 is less than three years so there shall be no appeal

against an order of discharge under this rule.

District
Mansehra

OBNo___ 239 -
Dated 2 / 09 /2020 .
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Sessions Case No.30/7 of 2019
The Stale Vs ismail Khai. |

‘ \ : o
and at morning time at aboul 6:00 hours, a police party under the

command of Muhaminad Shafique Khan, SHO, PS Khaki raided the

. S o, . o
IhOUSE of Ali Zaman for. the purpose of arrest of proclalmed .

offender /\I| Zaman, required in a murder case. In the meanwhile,

due to lhe firing of pohua party, hls nephew I\/Iuhammad Shehzad

alias Shada I;nl and died al the spot. The occurrence was witnessed:

by Badti Zaman, Wazir Muhamimad. Complainant charged the -

‘police party for the murder of his nephew Shehzad alias Shada:
Hence, insant FIR was registered. Later on, on 02-01-2019

complainan re’cord'ed_‘_ his supplementary statement u/s 164 CrPC

and charged accused Muhamimad Ismail Khan sonof Tor Khan for
murdér of h;is hephew. . .

3. | After completion of investigation, cc;rn‘p!ete challan
agaihst accused - was - submitted beifore Court.} /\‘ccﬁsed ‘was
sumimoned aid oh his appearance prc')‘\/isions of section 265-C
Cr.P.C were cotm‘)liéd wilh, and charge was fras.ned ég-:inst thé
accused faung lr|a| U/Ss 302 PPC Lo wfnch he pleaded not gmity
and danned trial. A "
4. So far,’ ploseculion produced and examined Fifteen

(15) PWs. The gist of Prosecution evidence is as under:-

{I’W-l)' was Muhammad Zarin FC No.167 who is -

~mdrginal witness to recovery memo vide whicli in his presence Chian
Zeb ASl look into possession from Abdur Rehman Insgiector incharge
Llite Force Peshawar (I- leodqumtel Peshawar) one rifle SMG
No.4614701 alongwith Palta one empty magazine and 10 marked
" with objected object and sealed it into parcel No.4 by affixing 3x3
seals of CZ on the same and prepared the recovery memo in his
“presence as well us in the presence of constable Chan Zeb No.113, ¢
s, 1000y, he- has seen the recovery -memo which is correct. and
;Epi\euly bears his signature as well as the srgnalurp of ot rer
arginal witness.

) ,’,_\\ o (PW-2) was Dr. Muhammad Abdullah, MO who stated
)Jai ol 06.11.2018, at 12:00pm, he conducted cmlopsy o the dead

body ’#f Shehzad son of Ali Khan casle Gt sujjar resident of Dewatian

aged about 25 years, brought by constable Chanzeb No.24at

¢ e
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‘ '1‘ IN THE COURT OFMUHAMMAD TAHIR AURANGZER
: ¥ - MODEL CRIMINAL TRIAL COURT/AS)-IV -
o Tt

Sessions Case No; . 30/7 of 2019
Date of Institution: 10/05/2019

i - . | " pate of Decision:  07/09/2020
| ‘ CN
5 Place: . Mansehra
FRNO. 206
K Dated: . 06/11/2018 -
. Under sections: 302 PPC

Police Station: Phulra, Mansehra
The State. ..oeovee..

VE R:--s U

| “””f‘”“““““’“””““j?‘v“““”“‘f““'"““-“ ““““““““ (Arcusc.d facing trial).
,Complainant represented by: Learned APP fmr the State.
Defence counsel:  Mr. Shehzad Ahmed Khan Jehangiri Advocate.
' JUDGMENT:- - T

Accused named above, faced crimirflal trial in case FIR
No.206, dated 06-11-2018, U/Ss 302 PPC registered at Palice

Station Phulra, Mansehra

kb\_)»g. Biief facts of the case are [that complainant

%\‘cé’“ Muhammad Miskeen son of Ghulam, alongwtti'r dea(l body of his

;&‘\ nephew I\/luhammad Shehzad alias Shada son of Ali Khan-on

o /ﬁ”j%
/\ ,l.stSStoDG 11 2018 at 10:00hours, reported the matter in the PS to the
e Sk

hat on the clay of occuriepce i.e. on 06-11- -2018 at mornmg
ut 6:00 hours, h;s nephew who went to the house of Badri
é'::aman,'%gn of Rehmatullah resident of Danna Rlyala yesterflay for

o, "‘f;rpose of bullock He spent night in the hOLlse of Bacli Zaman

Al
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Sessionts Case No. 207 [ 2019
“The State Vs fsmail Khan.

Constable Chanzel to escort to the moriucny He sent the copy of
FIR to investigation branch.

! (PW-4) was Muhammad Munsif N 917/MM who
stated tiat vide road certificate No.143/21 daie "12.11.2018 ]76

handed over sealcd parcel No.1 & 3 lo Zarin No. 167 and vide rbad |

certificate No.144/21 ddted 12.11.2018 he handed over sealed

parcel No.2 to Zarin No.167 for its transmission to FSL, Peshawar.

. On his return-the said cohstable handed over to hilm receipt bearing
. acknowledginent of official of FSL, Peshawar. He hds seen dttested
copies of said road certificates which are ExPW4/1 and ExPW4/2.

He was examined w/s 161 CrPC.

(PW-5) Muhammad Salim SI/0ll stated that on receipt

of copy of FIR, lié went to the place of occurrence and prepared site

-plan ExPW5/1. He collected Dblood stained earth from the place of

deceased Shahzod dnd sealed into parcel No.1 (ExP1). He collected

four empties of 7.62 bore from the place of accused and sealed into

purcel No.2 (ExP2). He prepared recovery memo ExPW5/2 in this

. regard. He collecled blood stained garments of deceased having .

bullet marks brought by Chanzeb No.24 and prepared pmccl No.3
A(L’xP?) vide: récovery memo ExPWS5/3. He recorded statement of
PWs of recavery menio and eyewitness Badri Zaman. He sent parcel
No.2 to FSU vide his application ExPWY/4. On the second day he
| went to Jifazd of deceased and prepared list of legal heirs of
| deceased which is ExPWS5/5. Cn 07.11.2018 special investigalion
team wus ordered and he was member of that team. The letter of

Lonsutut/on' of team is ExPW5/5. The team has verified the alr eady

conducted m\/esugailon by him. He placed on record arrival,

departure of the police team who went to the place of occurrence

alongw:th shafiqur Rehiman, SHQ PS Khaki. The record is ExPW5/6.

The' accompanying officials were Shafiqur Relyman, SHO were

Waheed Murad, ASl, Muhammad Ashraf, THC, Bobar Khan, IHC,

Constubles Khan Banadur No.921, Iifan No.937, Khanzada No.462,

Tosif No.529, Shaukat No.123, Muhdammad Bashir No. 218, Tufail

No.82, Lady constible Asima No.910. He also collected Naqal Mad

No.18  regar dmg dccompahied  constable  Hassan  No.796,

Manzoorul Haq No.2309, Abdur Razzag No 1614, Ismail No.1579 as

ExPW5/7. The SHO Shafiqur Relunun also accompanied the officials

from PS Phulra. He placed on record his report through Nogal Mad -

"No.28 as L-KPWE/S Thereofter he interroguted all the officials who

IR, \ e 0
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__dccompahied the SHO and checked their arms. The members of Elite .
JFarce went to Abbottabad so they could not be interrogated, then
afted a letler for production of members of Elite Force through -,
§ Jf estigation, Mansclna which is ExPW5/8. They were ploduced Do
theéir-dnd interrogated. Their aims numbers were also verified from .
_ (then sconcerned department and vollecled their arms. The FSL"'{.'F_‘
:eporl was received wherem it is. disclosed that the fires were. made} '

.‘{ﬁ




Sessions Case No.30/7 of 2019
The Staie Vs Ismail Khan.

identified by Farid son of Umar Khan and Badri Zarnan son of
kehmatullah and found the following:- .
SYMPTOMS observed before death: Nil.

~Information furnished by police. erafm ll’UUI y.
EXTERNAL APPEARANCE:
Mark of ligature on neck and dissecnon, etc Nil.
CONDITION OF SUBIECT: Stout young mdale blood in nose and
around chest with blood stained cloths forn over second button
arec from above. Rigor mortis not deve(upec

WOUNDS, BRUISES, POSITIOIN, SIZE NATURE:
Entry ‘wound found at upper mcdlal border of left scapula

“marks/blackening elc.

approximately 4cm in diameter, everled marg _)‘mb
* superficial scratches over nose and upper chest.
CRANIUM AND SPINAL CORD: Intact. “ ’ '
THORAX:  sternum, bronchi and blaopd \‘/'essels qre injured rest
intact. : , '
ABDOMEN: All ‘organs of abdomen are intact except injured
oesophagus. :
“MUSCLES, BONES, JOINTS: As noted above.
Remarks: ‘ ' : : ‘
 -He has conducted autopsy of a eceased Shehzad son of
Ali Khan on '06-11-2018 at 12:00PM. In his opinian, cquse of death is
hemorr. hug:c shock due to injury to- major blood vessels as a result
of firearm injury. 5ix pq ges post mortem report tmarked anrl slgned
clothes are handed over to police.
Probable time that -elapsed between injury and -death:
. Approximately 10 to 20 minutes. '
Between death and post-mortem: ApprOleGtEl)/ 06 hours

_He has seen post-mortem report consisting of six pages
including pictorial, which is in his handwriting and bears his
signature correctly and same is ExPWZ/I He also endorsed his
certificate on injury sheet which is ExPW2/2.

- (PW-3) was Tasveer Hyssqin.Shah, SHO who stated
that on 06-11-2018, at’ 10:00AM, complamani Miskeen brought
th(e dead body of deceased Muhammad Shehmd alias Shada on the
cot 9 the PS and reported the maller to h/m which he reduced in

7 §O1 piamani who after admitting the same as correct, thumb
1mg:e§ed the same. FIR is in his handwrmng and bears his
S agp Jf&’ co:rect!y (m(/IS ExP Wj/l He also prepared injury sheel as

over the.flead body a!ongw;th m_/ury sheet and mques( repo:t m

}hs{p \vof FIR. After recording the report its contents were read over .

{\‘J\ T Page No.3 of 17

posteriorly approximately lcm in dzameler Inverted margins. No .

Exit wound found at upper anterior slemum jUSl bejow m(mub: ium
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Sessions Case No.30/7 of 2019
~The State Vs Tsmail Khan, ;
from firearms. The report is EXPWS5/9: He aqlso sent blood sl’uﬁ)_ed
garments and earth to FSI. and the report is FxPW5/10. He also

7

recorded  statement of eyewitness  Wazir - Muhammad on
14.11.2018. He placed on record copy pf register No.19 ExPWS5/11.
He interrogated ismail, Manzoorul Hag, Hassan and Abdur Razzaq
0n 16.11.2018 in presence of DPO, Mqﬁsehra, They were not telling
the actual position to them. They Were;; agaiév interrogated.and they
denied the allegations. He took them "fo Peshawar for polygraphic
test on 04.12.2018 and questions wereduring that polygraphic test,
He took them vide his application ExXPW5/9(alreadly exhibitecl) anc
put questions to them during that polygraplic test. The test reports.
are EXPW5/12, EXPW5/13, ExPW5/14 & OXPW5/15. He recordec
statement of Inspector who conducted po/ngmp'hic 'l'est._' The/‘eqﬂ'er
he went for course. He drafted all the documents in his own
handwriting which cor‘z"ect/y bear his signatures. He used the seal of
SA and recorded the statements of witnesses. ‘ X

(PW-6) was Ali Khan son of Ghulam who is father of
deceased stated that Shahzad deceased is his son. He was married
with Mst Nagina Bibi. His mother js Mst Phullan Bibi. He was having
one son Bilal at the time of his death, however the second son born
after his deqth namely Ibrar. His son was driver by profession of

Bedford. He never remained involved in any case. On the day of -

occurrence he was in Karachi and came to place of occurrence on
information of the occurrence. He came to-know from his relatives
available in the village that his son {Went to the house of Bacri
Zaman on the eventful night for purchasing bullock and spent his
night in that house of Badri Zaman. Ee‘arly in the morning the police

raided the house and murdered his son. ‘

(PW-7) Mst Nagina- Bibi widow of Shahzadl (deceqsed)
stated that Shahzad deceased waqs her husband. She has two sons
minor Bilal and Ibrar. Her husband was murdered by the police qndl
he was innocent. She prayed for redressal of her grievance and
conviction of the culprits. .k

(PW-8) was Mst Phu/!az;; Bibi wife of Ali Khan who

stdted that Shahzad cleceqgsed was'her"gksan, He was having two sons
minor Bilal and brar. Her son was myrdered by the police and he
- was innocent. She prayed for redressal of her grievance and

5

N g onviction of the culprits. : :
' \ﬁﬁ\ " (PW-9) was Badri Zaman son of Rehmatullah who

£

t‘ fed that one day prior to eventful day decegsed Shahzad visjte
[/7‘7}‘1,.‘ for purpose of bullock and he spent his night with him as he js
ﬁf, Sre itive to him. He spent_ night at his hause dnd early in t!‘;e_ﬂ)(n-n:"r;g‘
e aent to ease himself in the fields adjacent to his housé qs they
XY were villagers and have no washrooms in their houses. As they
: reached in front of house, police redcheq| there and one of the
official held him and rh‘e second official made firing on the

' ' /\ . L//” l  Page No.5 of 17
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dece‘a‘sed The officials- were 8/10 in number. The name of that
official was Isinail. He also made pointations to 10 dat the time of
‘hreparatioh of site plan. He also identified the dead body befo:e
police and doctor. His statement was recorded u/s 181 crrc. Y
(PW-10} was Sher Bahadur son of Sikandar who stated
that he was havirg a house ddjaceht to place of occurrence. On the
eventful day early in the merning the police cordon off the area and
official were present on their rdofs and surroundings. He came out
‘on héaring the noise of firing ond saw the dead body. On the whistle
dll the official stdrt?gd to run and escaped from the spot. He also
wilhessed tecovery of blood stained earth and recovery of empties
from the spot. He has seen the recovery memo ExPWS5/2 (already
exhibited) Whlch,acom’c{/y ‘bears his thumb impression alongw:ih
thumb lmnl ession. Sadig.
' (PW-11) was Fida Muhatnimad son of Gulalb who stated
that the 10 collécted blood stained garments of deceased in his
presence vide recovery meimno ExPWS5/3 (already exhibited) and
- sealed into parceél. He was also present before the jirga with police
after the occurterice and produced thé video of same as ExPW11/1.
His statement was recorded u/s 161 CrPC.
“(PW-12) Chanzeb ASl stated that on lransfer - of
Muhunvnad Salim, SI/OH, he was posted as ASI/OIlin PS Phulra. He
has cunouct,ed partial investigation in the instant case. He received
file for investigation on 26.12.2018. On 02.01.2019 complainant
came to PS and recorded his supplementary statement in which he
charged accused facing trial namiely Ismail. Vide his application
ExPW12/1 he produced compluinant before Court for recording his
statement u/s 164 CrPC. He vide his application ExPW12/2 applied
for issuing letter ‘regarding involvement of accused Ismail

- No. 1579/p- 113 for writing letter to 55P Elite Force, Abbottabad for

his arrest ond interrogation. In UHS respect SHO Muhammad Nawaz
kKliah of PS Phulra made an entry regarding his departure from the

' PS to Abbotjabad for arrest of accused which is EXPW12/3.:Copyrof.”

arrival of SHO in the Police Line, Abbottabad vide Mad No.30 is
ExPW12/4. |The handing over of accused lo SHO in Police Line,
Abbottabad vide DD No.29 dated 18.01.2019 is ExPW12/5. SHO
drrested accl:uséd atid issued his card of arrest which is ExPW12/6.

Copy of artival of SHO alongwith accused in PS, Phulra is EXPW12/7. ©

He vide hisiopplication dated 19.01.2019 ExPW12/8 produced the
vccused before Court for police custody which was allowed for two
‘570 oys Durmg mtr)nogutton accUsed chsclosed thut he can pomt out

Page No.G of 17
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Sessions Case Na.30/7 0of 2019
The State Vs Ismail Khan.

ExPW12/10. He recorded statement of accused u/s 161 CrPC. Vide

" his application ExPW12/11 he produced thy accused before Court -
for recording confessional statement and e was sent to judicial
lockup. He vide his application FxPW12/12 applied to. 5P
Investigation for issuing.letter to Incharge Kot, Elite Force, Peshawar
for handing over SMG No. 4614701 which was issued in the name of
accused. He vide his application ExPW12/13 applied for issuance of
reminder to the quarter cancerned. After completion of
-investigation he-handed over case file to SI10 on 23.02.2019 for
submission of complete challan. However the process of handing of
SMG remained continued. Ie vide his application dated 05.03,2019
ExPW12/14 he obtained permission ﬁom SP,Investigation,
Mansehra for obtmmng the SMIG mvolved in the instant case which
was allowed on 07.03.2019. On 12. 03 2019 he left the PS for
Peshawar and reached in Headquar tér Elite Force, Peshawar and
macdle his arrival vide Naqal Mad No.9 WhICh is ExPW12/15. On the
same dny Incharge Kot, Elite force, Peshuwar handed over to him
SMIG No0.4614701. He vide iecove:y,nwrno alreacly exhibited s
ExPW1/1 took the same alongwith sling Pattq, one empty magazine
into his posséssion in presence of margma! witnesses in the Kot and
“sealed the same into parcel No.4 and 5:gned the same with pointed
object-and also affixed three seqls the monogram of CZ on the
parcel. In this respect copy of receipt No.11/15 regarding receiving
of SMG alongwith sling Patta and one enipty magazine s
ExPW12/16. He vide his application EgPW12/17 sent parcel No.2 &
4 to Arms Expert, FSL, Peshawar and ,;rhe' report is ExPW1 2/18. He
drafted all the documents in his handwriting, recorded statement of
PWs u/s 161 CrPC.

(PW-13) was Nawaz Sarwar, SHO who stated that he
prepared injury sheet of deceased Shahzad which is ExPW13/1. He
has also arrested the accused and issued his card of arrest alreadly
exhibited as ExPW12/6. After completion of investigation he has
~ submitted complete challan against the accused as FxPW13/2.
(PW-14) was Abdul Sattar No.255 who stated that he
was accompanying the 10 and T .where, the accused made
pointation bf the spot which 10 recorded. vide pointation memo
. already exhibited as ExPW12/9. His statement was recorded by the

(PW-15) Miskin son of Ghulq"m (romplm"nant) statecl
“deceased is hIS nephew He Went to Danna Riyala for the

lns‘ J ephew is mmde: ed by pohre Sé) he venr there and !he (lead
bo y was carned by the pohre He repor!ed the matter to police
y ot recording hi report.

his report, He reported

A P— Page No.7 of 17
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! whal‘ever_l'm heard. Later-on 10 remamed in touch with them He
charged dll tlie intiolved police for murder of his innocent npphew '

A s, Thereafter, proseculaon rlosed |ls.$§wdence, wh:fe

.a'ba*ndonin'g rest of PWs menlionerl’ in -the calendar ‘of PWS

Slalemenl of accused was recorded t/s 342 Cr.P.C, who plofessed
his mngcence arid false implication and terme:d all PWs .highiy‘
ia1teﬁestqc! and procured, however, did not wish to produce defense
evidence or to he examined on oath u/s ?40(“) Cr.PC. |

6. : Ieamed Dy PP for the statp aqsssled by pnvate
assisted by private counsel for the complamanl argued that thoUgh
the accused facing lnal is hot dfreclfy charged in the FIR however
was ch‘nged by the complainant after his due satisfaction; that all
PWs remamed consvslenl and coherenl in therr deposmon made
regwdmg the occurrencp that no ma;o: or minor contradic[ton
“could be extracted from their moutis. It was flnally argued that
p!o%ecutlon has <:u<:cessfully proved its case agamst accused facmg
“triaf: beyohd shadow of doubl and prayed for conviction of the

4

accused hrln[, tr 'al

7. : Converse!y iearned defense counsels, algued ll!al o

‘accused hcmg trial is mnocenl and has fa#ce!y been charged in the
:_m':lanl case; Lhat all the P\Ns are hlghly mterested procured
-WIlnesses and Uley hever remained conswtpnl and coherent in
their depOSllIOH agamst thp accused and {hen slatemenls dre
suffering from major f!lscmpanues and con{radlclrons It is fma!ly
:'_a:pued that |JIO<‘.E’LUUOH has failed to prove charge against accused

Tacing ttial lxeyonu any shadow of doubl and played for acqwltal of

\’h accused
.931 3

8\(‘.

T

 have heard the arguments and record perused.,

I the instant case;, the police party from PS-Khaki

‘llva:deq

E;

Witﬁ'lin the jurisdiction of PS Phulra in sparrh of the.

-;i - , R’ Pagc 1\1080[]7

. proﬂfanne(l offender Ali Zaman PO in FIR No 215 daled 23-08- 2018,; ,
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need to use fotte on the crimie scene. Tlns was burden of prove of
Police Depa:lmepl thal they used the force in extreme’ urgency but
there i nolhmg on record to support Lhis. A jirga was convened i _
supervision of S_I?; Investigation after the occurrence to control law
“and ‘order situe;l'ion in areé, yvhich is exhibited by PW11 as

Ei(PWil‘J./l, €. wdeo film of that jirga. ln the said jirga, the people

. ol that area paldoned the police, and SP Investigation made ‘

commitment vw[h them to name one person {rom officials as
ac'cu'sed..Lel Us suppose that Lhe contention of Police Department
that there was -eounter aggression by the P.O Ali Zaman or the
) deceased lhen the HR mlghl have been lhere against the aggressor
which is not avaalable oh record. S:nuiarly, |f lhe supeavusou of raid
'Shaﬁque SHO was feeling that accused facing lnal has violated the - I
cormmand of authorsty, there would have any complaint on his paat
against that offlual bul there is nothing on record and the. SHO
- Shafique did not record any report against the concerned official
“so Lhe belaled charge against accused facmg trial is Ju:t for the
purpose of filling the documents. It was also brought on record that
.lwo persons h;om lhal area WelP employed by the Police
Depar lmenl namely Khurshid and Junald by Police Deparlmenl due

“to pressule of ll.e locals on the polu.e The complainant disowned

their appomtmenls and has mo\/ed an application thalt he has no

concem with lhose appomlments This Court noticed lhal the case

_V,y\ﬁs'wmmg in evndence smce long and no une was pursumg
l-?‘ ”

-
%

Aoy 1Y

mahe pr Lomp!amanl The accused informed that it was patched ™ - !,
q.wlv sol}

13"'33‘ i

=

is Counl has <ummoned the complamant who was father of "

w

N
1

;ﬁg}‘\w_ﬂdenea{ed He Was at Karachi al thal time and he stated to Couul
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u/s 302 PPC. They |aided the lmuse of saui PO situated wulnn the
jurisdiction of PS Phulra and dunng the sald raid, they rommnted _
murder of Shahzad son of Ali Khan who was avalhhle in that village
on that day in order to purchase ammat The FIR cannot be
recorded for sufficient time as polzceﬁ; was myolved in it, however
the story narratedin the FIR was that ?t was 6:00AM on .0'6—11-2011.8‘ y
that Shahzad who went in night" [§6) 1:hé’ house of Badri Zaman in said

~vuiiage for the pumose of pumhasmg Buli Police raided he village

to arrest Ali Zaman PO iri supervasnoh of Shafique Khan SHO and

during said raid, police fired dncl muu]med Shahzad, the nephew of

complainant. It is an admitted fact in the record of police that the
_ deceased"was murdered in the sai.d raid. 1t is a case of affixation of

liability only and there -is no qu.esz'tion that the deceased was

murdered or not.

10. . In the instant’ case, there are certain points for
_ determination. First of all that whether lhe decensed died in flrll\[,

of police and the police has acted in good fdllll wutlnn the ambit of
. 4 | faw. The second is that whether the maltet was iesolved between

the pames The thud is whether the arcused facing Lnal against lhe

Command of /\uthoruty, committed ‘the ogeurrence. So far as, the - |
fnrst point IS concerned, there is no denfal of the fact in_police

record that deceased was innocent and he never remained involve

in any criminal case. He was a nobje catlzen of the country. The
pohce record fully admit that the offlgials rdlcled the house of PO AL | .
Zaman and durlng that raid, the deceaserl was htt by fifll‘lg and
d, so this is proved fact that the deceased died in firing of pohce
the second question arises th?t whether the deceased was
d and he responded the pohce«ln agg,resswe tone and mui to
_ ate the law and order Sitllalloﬂ at the spot. The 10 appeared ino
W -w:/‘}:‘mtness box and he stated that the deceated was without arms ami ;

10 has not recovered @ smg,le emply in proof of the fact that there

. /7'7 o Pd{,c Na.9 uf 17
, _‘“_& |




fact that why he spa:ed lhose au:used or witnesses and why he has

Sessions Case No.30/7 (;f"_j()!‘)‘
The State Vs Ismail Khan.

Tt e v

that how he can ‘contest the Cdse agdmst the State as they are

_ Pmpowe{ecl and he is earhing llvehhood of minor sons of deceased.

He (hsuosed that deceased was havmg ‘one son at the time of
death and secpnd born after his death. ,

1. ‘ The Police Department as well as |O of ti;e case after
the jirga, gof_;the nomination of accused facing trial as the actual

culprit. The only evidence against him was the cripﬁe emply and the

official weapon. of accused fsmail. "There was jirga prior to the

‘charge agamst accused lsmail and after that jirga collection of such

type of evsflence wnh considerable delay by lhe {0 was the sole

evidence wnh the prosecution to prove the| matter agamsl accused

facing trial. It was a case of capital pumshment and such_ type of o

f

AR\ . . { . .
evidence recorded with considerable delay and corroborative in

‘nature is always doubtful and reliance capinot be made on such

type of ev‘idénCe‘specificaHy when thfe SP fnvestigation committed

with the locals that he will give one person as accused. This Court

N

()

doubts that the junior most official- was mdde an escape goat. The
{
file is compieleiy snlem that how lhe{lO came Lo know that at the

place of alleged emply, accused facmg trial was avallable All the

: availahle ofﬁcnals were wnhm the access of 1Q to get record their

statements but the 10 has not l)Ol’th@d to |ecorcl their statements.
10 was under obligation to (iisclose§%tlwat whether those persons
who were witnessing the occulrente |n Uhiform  were either

wanesses or they were acruse(l The file suggests thal IO has pot

made them witnesses or accused. fhls Court could ho!d_ that the

not recorded them for reaching to true facts of the case. The

,4_) [ ~ Page No.11 of 17
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linves!:igal:ion conducted in the 10 Was'cliél'r011est and directed one. \
At the coifrclusion-of"tf‘xe‘tria-l, this Court felt that the ma&er is \l 3 .
‘proved to:this extent that th\e deceased died in ti?g'{irilwg Qf police, !\;4
'i'16Weve|"'tHis fact could not be gletermin.edwhether the iao_ylic'e
exceeded their jurisdiction” or whether the deceased died in '
petformarice of duties. It was not the duty of those officflails to |
éssociate thetm with investigation compulsorily, it Was alone ;juty of

10 to record their statements. The sittgaﬁoh developed before this

Court was that it was proved that deceased Shahzad died in firing

‘of pk)lice by the ac’t of police raiding party under the authoril:y of
‘State and l;hére -','was no- cc;geenl nvidphce against single person to
connecl him w;ln cammission of offence. There was no evidence
_ against accUsed “facing rial . to distinguish Inrn from his other
colleagues and uilnnale l[ate of cdse seems in shape of acqwttaf of
.aLLUSGd._ fpis Court has consulted PPC, CriPC for such type of
si‘tuatigqs . vlne:e the question of vicarious liability is mvolved

' alongwilh the qUesllon that the wrlnesses were not tecotded by

the 10 and lhe ag:cUsed were not chal[aned before the Couu this
Courl. found Secuon 338-F PPC which is repr oduced as under -

“338-F. Interpietation. in the mlerpfelat;on and apphcqt;on of
. the provisions of this Chapter, and in respect of matters
ancillary or akin thereto, the Court shall be guided by the
'/njunctton of Islom as laid down in the Holy Quran and
Sunnah.” '

2. The guidance in the situation of this case is obtained
from the provisions of Quran & Sunnah and lourid the principle of

"Oxasamat”, 50 in the line, this Court has issued notices to all the ©

'K !eamed Uy PP for the State preseni Accused Isma:l I<han on
Wail with counsel present. Statement of accused recor ded u/s
42 CrPC and arguments heard.,.

" “# Duting the. course of arguments the facls revealed before the
Cowl WCIE‘ that SHO of PS, Khaki was acc ompanymg W/ih 13

M,,:;_
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officials armed with weapons. They went to the jurisdiction of
other PS i.e. Phulra in search of PO Alj Zaman charged in o
murder case. During the raid over his house, they murdered
deceased of this case. The deceased was not charged in any
FIR and was an innocent person. Theilo has not reported any
overt qct on the deceased. On the hasls of crime empties and
weapons,used alongwith the spot position of presence of the
police officials, the Police Departrpent nominated Ismail
‘constable of Elite Force as accused.| It is worth mentioning
that the 13 officials were neither the witiesses nor they are
accused. The investigation standard] of the case was poor.
The criminal case of criminal lfabih’t of the accused facing

trial will be dended on the hnw. of ewderu e recorded before
the Court. '

- The deceased in this case was $hahzad son of Ali Khan and
was having no relation with thei‘ PO under raid. He was in the
village of occurrence in connection with. purchase of animal.
The 10 admitted that there wa5 no overt act on, the part of
- deceased and he has also not recove:ed any.arms or empties
“from the place of deceased. !:fhe smnda{d of evidence and
investigation by the 10 will be sj“een'in judlgment, however an
innocent person died in the occtirrence by the qct of State. In
any case his murder with all his innocence is required to be
addressed by the State. Besides the original criminal
respons:blmy of murder, it seems to be a case of vicarious
©liability of the Stare thruugh Police Department as the murder
of innocent deceasecd was committed by Police Department in
an official raid. This Court deems it appropriate to serve
notice for arguments for vicarioys liability to-1G, Khyber
Pakhtunkhwa, DIG, Hazaqra .Range, DPO, Mansehra, SP,
Investigation,  Mansehra,  District  Public  Prosecutor,
Mansehra and SHO Shafique Khan, Waheed Khan, ASI, Babar, .
IHC, Ashraf, IHC, Khan Bahadur 921, Irfan 937, Khan Zada
462, Shaukat 123, Toseef 529,.Bashir 218, Mst Asma 810,
Driver Muhabat Khan, Hussain 786, Manzoor Hag 2309,
1 Abdur Razzaq 1614, tbrar Ahmed, IHC, Parvez 929, Ali Zaman

i CBe Ny counsel or in person and argue the case. This notice for
A0 EESIg : .
T ""\{\Vi\ arguments will. be presumecj as framing of charge for

J"' .
-
o g
s /7 /
- .
1
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r.through reg}:st'er‘ed post alongwith copy of this order sheet for
' the'date fixed” _ - |
13, . The lh.olzice was issued regarding vicarjgus Hélai!itie§ of
éll the officials wli{o joined the rail. Their ngmes ng‘e reflected ori”
file. The DPO, l\/ﬁanSehra- repteséﬁtéd .I)ims‘elf through P.L. lt. is
importét'xt to me}\tion that DPO Mansehré was served with the
notice just to natice the silualion of subordinate officials. He
'resp‘ond.ed to the"hotic'e of Court in acﬁordance wilh law. He was’
committed abbui: the prestigé and dignity of his Depattiment: He
arranged for appearanée of all the oﬂi‘cials before the Court, who
were available in the raid. The complainant alongwith rﬁothér of
agceéSEd and widow of deceased appeared beforé thé Court and
l;re was fully satisfied th;at the Police Officials have effected true and
© genuine compromise with him. The Courti after inquiring the facts
from the corplainant, widow and mothe'r noti‘ced‘ that the
_compron‘\i‘se‘ was true and genuine-. The Court recorded it, as
reproduced helow: |
o "S’tutéd that voh the report of con';pfdinarvt case FIR # 206
doted 06-11-2018 was registered against accused facing trial
Ismiail Khatru/s 302 PPC in PS Phulta. oo

e

Deceased Shahzad Khan has left behind father,. Ali Khan, ~

inother Mst Phull 8ibi, widow Mst Nagina Bibi, two minor

sons namely Muhammad Bilal and Muhammad tbrar. There

is no ather legal heir left by the deceased excepl us.

Due Lo intervention of elders of the locality, we the mdjor
legal | heirs  {father, mother and widow) - have effected
compyomise with the accused facing trial namely Ismail Khan
by waiving off-our rights of Diyat and have got no objection
oh the acquittol of accused fucing trial. The share of minors in

\ Diyalis Rs 11,34,000/- and the members of raiding party of

18 police officials mentioned in their application -will deposit
the same within 90 days before Sessians Nazir, Mansehra in

Wix pages) ihcluding affidavit by legal heirs and certificates by
i ipe elders is ExPA, coples of CNICs of Ali Kha (father), Mst
" Phull Bibi (mother) are EXPB, ExPC and copies of TNICs of our
- A elders Al Asghar and "S/rja'd Ahmed ore ExPD and ExPE

respectively.” ﬁ .

! . " C .
\reel equal installments. Proforma for effecting compromise

_ o
= =4
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Jomt slalement of j jlrbd membens Ali Asghar nd Sajjad Ahred also

lefor(led as below:-

“Srated that due to our efforts the pa:tles have palched up e
the matter. Deceased Shahzad K han has feft behind father, -
-Ali Khan, mother Mst Phull Bibi, w;g.low Mst Nagina Bibi, two
MINor sons nama.ly Muhammad Bifal and Muhammad thrar.
There is no other legat heir ieleby the deceased except
above named legal heirs. As per terms ‘and conditions of
compromise. the 18 officials of l"dldlnf, party will deposit
share of minors in Diyat Rs. 11,34, 0@0/ before Sessions Nazir,
Mansehra in three equal installmerits. Certificates on our
behalf are already exhibited as ExpPi dnd copies of our CNICs

- are already exhibited as ExPD and FxPF |especllvely

loint statement of officials ‘also recorded and relevant portion isis

Co . as uncler'—' ' '

“ o ‘ As per terms and condmons of compromise we, the present

1 . offmals present hefore Court alongwith other puhce officials
(who are not present today) of raiding party mentioned in the v
i A _ application will deposit the share of minors in Diyat
i Rs.11,34,000/-. We through application (LxPA/ 1) request the
5 . Court that being Government Servants qre ynable to pay the

share of minors in Diyat in lump sum aqnd request the Cowurt

that we may be allowed to depos;t the above mennaned

Diyat amount in three equal msmllments "
14, . The issue arose that there are two minor sons of

deceased and their share in Diyat anﬁ_ount was Rs.11,34,000/-.

CR ¥ -l

'Eighteen Officials namely Shafigue l<hanfSHO Waheed Murad -ASt
: Ashraf Khan IHC, lhnar Ahmed IFIC, Babdz Khan IIIC Khan Bahadur
" B FC/921, Irfan FC/937, Khanzada 462/Fe Shaukat D%/FC, Toseef
%ZQ/FC Bashir 218/F l\/]Ohabbdt ixhan dnver Parvez 929/FC Al

Zaman 75/FC, Hussain /96/Elne i\/lanzoégrul Haq )3()9/thte Abdur

Razzaq ]6]4/Ellte and lsmau 1579/Ellte Jappleared before the Court

as committed 1o pay Rs.63 000/ 10 minors. rhey moved
. /jxppllcat:on for three monthly |nslallmenls of the same which was

:,:i/ alloWed and they were directed ta depasit| with Nazir of Sessions ™

Court. Rs.63,000/- each within three montrgs.'The Nazir will report

J b - ¥
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“he (,ouat q'n exgmy of 90 days regarding receipt of Rs.11 34 OOU/
and also report m case of any default by any official. He is drrected
to invest tje said amount after 90 days in Natidfts| Savmgs for @
penud tilt majonty of mmols The mother of minors can wvthdraw

-the proht of saul amount il majonty of minors for then bptter
manageme . 3

15, . Anothel important aqpect of the > Case was that the

tomplamant moved an apphcatlon that Khutatnd _and Jugatd

—————

mhabltant of Mohallah obtamed the!r appolntments m_Pollce

Department on account of death of his_son, He lequested_-___t‘h_gt

mmon* _on gammg the najorily may be appomted m PoliCe

Departmen! He dlSO requestert for retnoval of above named from

. the service. I would like to refer 1993 SCMR Suprenie Court 1287'

citation ’C', tvtlert as MunaWar Khan Vs Nigz Muhommnd and
others”, the gove'nment jobs are not.public franchlses and cannot
be aWa:ded to people on different pretext. itis a Constttutlona!

- Protected Right of Cltwens of Istamic Rppubllc of Pakistan to obtain

';obs in accovdance v\nth metils. The request for appomlment of o
tmmou on gaining the malonty is not wulhm the domain of this -

Cc}urt. THe request . of t.lne complainant tegardmg iftegal

,appomtmmwts of Khuusln(l and Juna:rl in pohce service on the
' _pretext of comptnsat:on in lieu of murder of deceased is hot

| justified and ab- »mtlo void, however - the . Dlstnct Police Otﬂcer

ADPO), Mahcohra may look into the matter as it is the exclusive

- juris du tlon of the' DPO Mahsehra to deal lt in accordance with law,

r found any. lllegauty in it; The sard application of the conmlamant is ”

refened to DPO Mansehra to deat it in acco:‘daruﬁe with law, after

As a, tesult of compromise *which was true and
he and volui 1tary accused Ismail is acquitted from the charges

' !ev«a ed ag inst him; He.is on bail. His Sureties are abco!ved from -
s V/‘ / l—ageNo 160117

b
b,
s

o
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the liability of bail bomls The share of 'minors namely Muhammad

__ e B

pay l)y the eighlecn Officials namety Sh 1f|que l\han SHO Wahee(l

Murad ASI, A shraf 1<I\an IHC, thrar Ahimed IHL [5aba| i\han lll(

' I<han Bahadur iC/97I Irtan I(,/93/ i\hdnzdda 462/IC ShanI\al

5 123/! , 1oseef 529/FC Bashir 218/((2 Muhahi)al I’han driver,

Parvez 979/FC /\ll dean /S/I C, Hussain /96/Fl|le Mdnzooml Haq

2309/tlite, Al)dur Razzaq JﬁM/thte and ismall 13/9/Li|[e and each

e e e e ——— — _‘_'___/_. s e T ———

of them has commutefl lo _pay Rs.63,000/- to min(us They are

S s i e

dnerted to cleposut Rs. h3 OOO/ eacln within three ‘months in ih(f_e

msldllments with Nazir of Sessions Court. The Nazir wil report the

" Caurt on explry of 90 days regar(!mg receipt of Rs 1 34 ()00/ and -

- UL v st iy

o ‘ _ ' - also report in case of any default by any official: He is cllruled to

— e e e e

E “Invest the said amount. after 90 days in National Savmgs for ‘a

_.__..—a—~ ———t et e

P S penod till majonly of mlnors Para No.15 of this judgment is

U

s , refe_rred to DPO Mansehra for -lus lnf'prmdllon Case property I)e

disposed of in accordance with law | but afler period of
. }
appeal/revision. File be consigned to }'ecor(l roon) dtter necessary -

completion and compliance. 4

Annatinced — ‘

07-09-2020" - (Muhamma Tahir Aurangzeb) -

' MCTC/Additional Sessions Judge-V
' Mansehra '

CE RTIFiLATF

it s hereby cemfied that 1h|> judgment consists of '

L;eventeen (17) pages, each page read coryected and SIgnefl by me.
R .[/. A

.2 , " (Muhammad Tahir Aurangzeb)
' - MCTC/Additional Sesslons hidge- IV
Mansehra




