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ORDER

04.10.2022 1. Counsel for the appellant present. Mr. Muhammad Adeel Butt, Additional

Advuocate General for respondents present.

2. Arguments were heard at great length. Learned counsel for the appella"mf
submitled that in view of the judgment of august Supreme Court of Pakistan . |
dated 24.02.2016, the appellant was cntitled for all back benefits and seniority - - - - ;
from the date ol regularization of project whereas the impugned order of - . :
reinstatement dated 05.10.2016 has given immediate effect to the reinstatement of B |
the appellant. Learned counsel for the appellant was referred to Para-5 of the - ; S
1@prcscntation, wherein the appellant himself had submitted that he was reinstated
from (he date of termination and was thus entitled for all back benefits whereas, -
in the referred judgement apparently there is no such fact stated. When thé
learned counscel was confronted with the situation that the impugned order wés .
passcd in compliance with the judgment of the Hon’ble Peshawar High Court
decided on 26.06.2014 and appeal/CP decided by the august Supreme Court of
Pakistun by way ol judgment dated 24.02.2016, thercfore, the desired relief if
granted by the ‘Fribunal would be cither a matter directly cbhceming the terms of ~
the above relerred two judgments of the august ITon’ble Peshawar High Court
and august Supreme Court of Pakistan or that would, at least, not coming under
the ambit of jurisdiclior} of this 'lribunal to which lcarned counsel for the
appellant and learncd Additional AG for respondents were unanimous to agrcc |
that as review petitions against the judgment of the august Supreme Court of '-
Pakistan dated 24.02.2016, were still pending before the august Supreme Court of
Pakistun and any judgment of this ‘I'ribunal in respect of the impugned order may |
not ke in conllict with the same. Therefore, it would be appropriate that this
appeal be adjourned sine-die, lcaving the partics at liberty to get it restored and
decided aller decision of the review petitions by. the august Supreme Court of
Pakistan. Order accordingly. Partics or any of them may get the appeal restored ™

and decided cither in accordance with terms of the judgment in review petitions

or merits, as the case may be. Consign.

kY

3. Pronounced in open court in Peshawar and given under our hands and - -
seal of the Tribunal on this 4” day of October, 2022.
-~
(Fardg aul/ (Kalim Arshad Khan) ', :

Member (15) ' Chairman
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28.03.2022 Learned counsel for the appellant present.

‘Mr. Ahmadyar Khan Assistant Director (Litigation)
alongwith Mr. Kabir Ultah Khattak Additional Advocate General

for the respondents present.

File to come up alongwith connected Service Appeal

No.695_/2017 titted Rubina Naz Vs. Government of Khyber

Pakhtunkhwa on 23.06.2022 before the D.B.

-~ v—-ﬁ—-—_.——_‘
(Rozina Rehman) (Salah-Ud-Din)
Member (J) : Member (J)
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Learned counsel for the appellant present. Mr. Ahmad Yar Khan,
Assistant - Director (Litigation) alongwith Mr. Naseer-ud-Din  Shah,

Assistant Advocate General for the respohdc-:_nts‘ present.

. ~ File to:come up alongwith connected Service Appeal No. 695/2017

" titled Rubing Naz Vs. Government of Khyber Pakhtunkhwa on 03.10.2022

A nd
:/ : ) -
2 i - ./ ol "
(MIAN MUHAMMAD) /% (SALAH-UD-DIN)

. MEMBER (EXECUTIVE) .. " MEMBER (JUDICIAL)
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11.03.2021‘ Appellant present through counsel.
Kabir Uiléh Kha&akﬁ'learhéd Additional Advocate General

alongwith Ahrnadyé‘r Kha'n A.D for respondents pfesent.

File to come up alongwith connected appeal No.695/2017
titted Robinaz Vs. Government of Khyber Pakhtunkhwa, on
01.07.2021 befqre D.B. . |

(Mian Muhammad) N ;‘ (Rozina Rehman)
Member (E) = - Member (J)
01.07.2021 Appellant present through counsel.

Kabir Ullah Khattak learned Additional Advocate General

for respondents present.

s File to r_idme up alongwith connected Service Appeal
No0.695/2017 titled Rubina.Naz Vs. Government of Khyber
~ Pakhtunkhwa, on 29.11.2021 before D.B.

(Rozina Rehman) “ChHdirman

- Member(J)

29.11.2021 Appellant present through counsel.
Kabir Ullah Khattak learned Additional Advocate

General alongwith Ahmad Yar A.D for respondents present.
File to come up alongwith connected Service Appeal

No0.695/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa, on 28.03.2022 before D.B.

)

(Atiq ur Rehman Wazir) (Rozina Rehman)
Member (E) _ _ Member (J)




16.12.2020

l . i \.,-'
Junior to counsel for the appellant present. Additional: ‘
p
AG alongwith Mr. Ahmad Yar Khan, AD(Litigation) for ~

respondents present.

Former requests for adjournment as learned senior
counsel for the appellant is engaged today before the ,
Hon’able High Court, Peshawar in different cases.

Adjourned to 11.03.2020 for arguments before D.B.

A
(Mian Muhammad) Chairman
Member (E)
t
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30.06.2020

the same as before.

29.09.2020

Due to COVID19, the case is adjourned to 24.09.2020 for

Appellant present through counsel.

Mr. Kabir Ullah Khattak learned Additional Advocate
General alongwith Ahn.jad'Yar Khan A.D for respondents

present.

An application seeking adjournment was filed in
connected case titled Anees Afzal Vs. Government on
the ground that his counsel is not available. Almost 250
connected appeals are fixed for hearing today and the
parties have enga'ged d'!fferent counsel. Sorﬁe of the
counsel are busy before august High Court while some
are not available. It was also reported that a feview
petition m respect of the subject matter is also pending
in thef'énygust Supreme Court of Pakistan, therefore,
case is adjourned on- the request of -counsel for
' 6.12.2020 before D.B

(Mian Muhamm&d) (Rozina Rehman)

Member (E) | Member (J)
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11.12.2019 l|;a»vye1'$ are on strike on the call of Khyber Pakhtunkhwa
| Bar  Council. Adjourn. To come up for furthgr
proceedings/arguments on 25.02.2020 before D.13.

eiber Member-

25.02.2020 Clerk to counsel for the appeliant present. Mr. Kabir
Ullah Khattak learned Additional Advocate General present.
Clerk to counsel for the appellant seeks adjournment as
learned counsel for the appellant is not available. Adjourn.

To come up for arguments on 03.04.2020 before' D.B.

VY

Member Member

Rl

03.04.2020 Due to publié holiday on account of COVID-19, the case is
adjourned for the same on 30.06.2020 before D.B.

er
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31 05 2019- - | Appellant absent. Learned counsel for the appellant absent. Mr. .
| " Kabir Ullah Khattak learned Additional Advocate General present: ifi. :: .

[

N hdl

Adjoum. To come up for arguments on 26.07.2019 before D.B.

L’u O '
. . j’-|.\\ & /(

Member ‘ C - Member

-26.07.2019 Learned counsel for the appellant and Mr. Zia Ullah
N learned Deputy District’ Attorney for the respondents
present. [Learned counsel for the appeéllant submitted -

rejoinder which is placed on file, and requested for

. adjournment. Adjourned. To come up for arguments on

26.09.2019 before D.B.

“ _
- Sy A -
(Hussain Shah) > (M. Amin Khan Kundl)
Member ' Member .

'2_6.09.'20-1_’9 Counsel fof the appellant and Mr. Kabirullah Khattak,
A . Additional AG for the respondents present. Learned counsel for the :

appellant seeks adjournment. AdJoumed to 11.12.2019 for arguments

- before D.B. , |
“ (HUSSAIN SHAH) (M. Aﬁf N KUNDI)'

MEMBER ' MEMBER
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16.05.2019 Clerk to counsel for the appellant and Addl: AG for -
respondents present. Clerk to counsel for the appellant seeks 'l
adjournment as learned counsel for the appellant was busy - o
- . before the Peshawar High : Court, Peshawar Adjoumed to. i 3
, 03.07.2019 before D.B. - -
* (Ahmad Hassan) (M. Amin Khan Klmdi) '

Member - Member
03.07.2019 Counsel for the appellant and Mr. Riaz Ahmad Paindakheil,. o

Assistant AG alongwith Mr. Zakiullah, Senior Auditor for the respondents

present. Learned counsel for the appellant requested for adjoummeht.' ]

Adjourned to 29.08.2019 for arguments before D.B.

A | S
(Hussain Shah) - - (M. Amin Khan Kundi)

. Member . - . Member

Jumm‘ ((-ﬁ
29.08.2019 /" Learned counsel for the appellant and Mr. Kab1r Ullah Khattak

. learned Addltlonal Advocate General alongwith Zaki Ullah Senior |
Auditor present. / Learned counsel for the appellant seeks |
adjournment. Adjourn. To cpme up for arguments on 26.09.2019

before D.B.

Member - | ember
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"¢07.'11. 201‘8 - ‘ | Due to retire_meht of Hon’ble. Chairman, the

Tribunal is defunct. Therefore, the case is adjourned. To

. come up on 20.12.2018.
R
, o 90.12.2018 Counsel for the abpellant present. Mr. Kabirullah Khattak,
| | Additional AG for the 'respondents present. Learned counsel for
| the appellaht requested for adjournment. Adjourned. To come up y E?f
‘ - . . R
| : . - " for arguments alongwith connected appeals on 14.02.2019 'before ‘ :
. iussain Shah) ' (Muhamm4d Amin Khan Kundi)
o Member | | Member Y
114.02.2019 ) Clerk of counsel for the appellant pfesent.-Mr. Kabirullah Khattak, K g
Additional AG alongwith Mr. Sagheer Musharraf, Assistant Director and -
~ Mr. Zakiullah, Senior Auditor for the respondents present. Due to strike of
Khyber Paldifunkhwa Bar Council, learned eounsel for the appellant is not
available today. Adjou_rned to 25.03.2019 for arguments alongwith '3;'..@
connected appeals before D.B.- ' « o n
(HUSSAIN SHAH) (MUHAMMAD AMIN KHAN KUNDI) o
MEMBER : . MEMBER L
4
25032019 | . Due to non available of D.B the case is adjourned for |
the same on 16.05.2019 before D.B. o !
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Clerk to counsel for the appellant and Mr. Kabir

Ullah Khattak, learned Additional Advocate General
present. Clerk to counsel for the appellant seeks
adjournment on the ground that Learned counsel for the
appellant is busy before Hon’ble Peshawar High Court
Peshawar. Learned AAG requested that the present
service appeal be fixed alongwith.connected appeals for
03.08.2018. Adjourned. To come up for arguments
alongwith connected appeals on 03.08.2018 before D.B

-
[«
(Ahmad Hassan) ~ (Muham%ad Hamid Mughal)
Member Member
03.08.2018 Appellant absent. Learned counsel for the appellant is also

27.09.2018

absent. However, clerk of counsel for the appellant present and
requested for adjournment on the ground that learned counsel for
the appellant is busy before the l-]9n’ble Peshawar High Court.
Mr. Kabirullah Khattak, Additional AG alongwith Mr. Sagheer
Musharal, Assistant Director for the respondents present.
Adjourned. To come up for arguments on 27.09.2018 before D.B

alongwith connected appeals.

(Ahmﬂsan) (Muhammad Hamid Mughal)

Member (E) Member (1)

Clerk of counsel for the appellant and Mr. Kabirullah Khattak,

Additional AG alongwith Mr. Masroor ‘Khan, Junior Clerk and Mr.
Zakiullah, Senior Auditor for the respondents p’resent. Due to
general strike of the bar, arguments could not be heard. Adjourned.
To come up for arguments on 07.11.2018 before D.B alongwith

connected appeals.

\

(Ahmad Hassan) (Muhammad Amin Kundi)
Member (1) Member (J)
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06.-0‘2‘.2018_ Clerk to counsel for the appellant and Addll: AG for

respondents present. Written reply not submitted. Requested for -

adjournment. Adjoui'ned. To come up for written reply/comments

on 21.02.2018 before S.B. ~,

S |

(Ahma:d Hassan) - |

Member(E) -

.|

|

21.02.2018 Clerk of the counsel ‘l"orvzmpeilanl and Assistant |

AG alongwith Saghcer Musharral, AD (Lit) & Zaki Ullah,
~ Sentor Auditor for official respondents present. Written reply
submitted on behalf of official respondent 2 to 5. Learned
Assistant AG relics on behalf of respondent no. 2 to 5 on the
same respondent no. 1. The appeal 1s assigned to D13 for

rejoinder, if any, and final hearing on 29.03.2018. f

N (GLM%@'

- Member

29.03.2018 - Clerk of counsel for the appellant and Addl. AG for the
| respondents . present. Rejoinder submitted. Counsel for the
appellant is not in attendance. To come up for arguments on

131.05.2018 before D.B.

A i
emoer airman f
) !




‘,“? 06.11.2017 - \ ~Counsel fer the appellant present. Preliminary arguments
heard and case file perused Imtlally the appellant was appellant as
Family Welfare Assistant (BPS -05) in a project on contract ba81s
on ,03. ol .2012. Thereafter the pr01ect was converted on current
budget in 2014 Employees of proyect were not regularlzed SO they
went into lmgatlon Finally in pursuance of Judgment of august
Supreme Court of Pakistan services of the appellant and others
were regularized with immediate effect vide impugned order dated
05. 10 2016 They are . demanding regularization w.e. from the date
of appomtment Departmental appeal was preferred on 20.10. 2016
which was not responded -within stipulated, hence, the mst_ant'.

service appeal.dThej appellant has not been treated according to law

and rules.
.o Yao 'o""-"l:' i’
o0 A - L 3 e .
A ¥ Points urged need consideration. Admit subject to deposit
of security and process fee within 10 days, notices be issued to the
respondents for written reply/cemments for 18.12.2017 before S.B.
.1 - N : ‘ . . (AHMAD HASSAN)
) ' g MEMBER
¥ -
| 18.12.2017 - Clerk to counsel for ihe appellant present.

Mr. Muhammad lJan, Lea_rped Deputy District
Attorney for the respondents present. Clerk to
counsel for the appellant submitted application
for the extension of date to deposit security and
ee .process fees. To come up for written
reply/comments on 06.02.2018 before S.B

© (Muhammad id - Mughal)
MEMBER ,

¥

Apnel{ant ep031ted
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| 'FORMOF ORDERSHEET
Court'of N :
Case No, — . 1139/2017

S.No. Date of order '

Order or other proceedings with signature of judge
proceedings

1 2 3

1| 1271002017

The appeal of Mr. Mehdi Khan presented today by Mr,
Javed’ lqbal Gulbela Advocate, may be entered in the Instltutlon

Reglster and put up to Worthy Chairman for proper order
{
please

REGgISTRAR ””J—f o)

2- 9‘3(10[ n ThlS case is entrusted to S. Bench for preliminary hearing

gi to be put up there on Oé////(’?

N

CHAIRMAN
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-.BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES

TRIBUNAL PESHAWAR

'InReSA H’%q /2017

M¢g. Mehdi Khan

e VERSUS
o _de}t. of Khyber Pakhtunkhwa and others
- INDEX -
# Descrzptzon of Documents Annex . Pages |
.. | Grounds of Appeal RS 1-8. |
_| Application for Condonation of delay Lo 9-10

Affidavit. SRR 11
- | Addresses of Parties. ‘ 12
.| Copy of appointment order - YA | 13k

oak|wNRien] T R

| Copy of order dated 26/06/2014 in W.P N i 1l B
-| No. 1730/2014 S 1

|7 | Copy of CPLA No. 496-P/2014 R

8 |Copy of the impugned re-mstatement D&l ] | 25 - |
| 'order dated 05/10/2016 (X% gm=2>7| .
9 Copy of appeal | CE” | ¥de | f‘
110 | Copy of CPLA NO. 605-P/2015 T a3y

111 | Other documents N Y134

'|12.| Wakalatnama - 37|

" Dated: 03/10/2017

Appellant
Through o
JAVED IQBAL GULBELA
SAGHIR IQBAL GHLBELA_ R
Advocate High Court o
Peshawar. |

- Off Add: 9-10A Al-Nimrah Centre, Govt College Chowk Peshawar




. BEFORE THE HONBLE KHYBER PAKHTUNK
R SERVICES TRIBUNAL PESHAWAR

ey ?'\khtukhwa
Kté)uf et ﬂbwml -

o ' ' - ~. Dlau)NU { .
- r.-l.'InReSA U249 07 ol /,5,%/;2

- Mr Mehdl Khan @/ o Qurban Ali R/o Vlllage Sher Bahadar ‘
L " Kaley, Po Azizabad Tehsil and District Charsadda.

_— {Appelldnf) N
 VERSUS

o .1.,‘Chie'f Secretary, Govt. of Khyber 'Pakhtuﬁkhwa' S
. . Peshawar. R
' 2. Secretary Populatlon ‘Welfare Department, Khyber -
- - Pakhtunkhwa at Civil Secretariat, Peshawar. -

" 3. Director General, Population Welfare Department R/o

-~ PlotNo. 18, Sector E-8, Phase-VII, Peshawar. : S
4 Accountant General, Khyber Pakhtunkhwa at

| - Accountant General Office, Peshawar Cantt, Peshawar
B2 _' Dlstrlct Population Welfare Officer Charsadda

-(Respondents)

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA- :. .
. SERVICES TRIBUNAL ACT -1974 FOR GIVING
 RETROSPECTIVE EFFECT TO THE APPOINTMENT
~ 'ORDER DATED 05/10/2016 IN ORDER TO INCLUDE
- PERIOD SPENT SINCE BRINGING THE PROJECT IN
. QUESTION ON CURRANT SIDE W.EF 01/07/ 2014 TILL
~ THE APPOINTMENT ORDER DATED 05/10/2016 WITH
ALL BACK BENEFITS, IN TERMS OF ARREARS,
~~ PROMOTIONS AND SENIORITY, IN THE LIGHT OF
 JUDGMENT _AND _ORDER __ DATED | 24/02/2016
- RENDERED BY HON'BLE SUPREME COURT OF -

o 'PAKISTAN IN CPLA 605 OF 2015.
Fﬁ%eg{? g_-@_ Pe | ay

- Re
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Respectfullv Sheweth

1. That the appellant was 1n1t1ally appomted as’: o
'.,‘Farmly Welfare Assistant (Male) (BPS—S) on. ‘ |
N _‘_contract basis in the District Populatlon Welfare-- .,
o ‘_-~_~A’Off1ce Peshawar on 03/01/ 2012 (Copy of the'
: | 'appomtment order dated 03/01/ 2012 is annexed - e
F as, Ann ”A”) |

L A _;.:_That it is pertinent to mention here that in- the.‘:,_
o .- initial appointment order the appomtment was‘ -
although made on contract basis and till pro]ect"_ -
- life, but no project was mentloned therem in the‘
| appomtment order. However the services of. the" |
jappellant alongw1th hundreds of other employees::. o '_
 were carried and confined to " the pro]ect |
o ‘Provisions for Populatlon Welfare Programme in- |

- C Khyber Pakhtunkhwa (2011- 14)”

e 3‘_.*-' That later-on the project in questlon was brought. .
| ’.‘-‘from developmental side to currant and. regular B

© side vide Notification i in the year 2014 and the 11fel‘ -'

:'lof the project in question was: declared to be_' :

| culminated on 30/06/2014. I \

4 That instead of regularizing the service of the -

appellant, the appellant was ternﬁnated vide the




~

1mpugned offlce order No. F. No. l (l)/grd) / |

2012-13 /409, dated 13706/2014 w.e.{ 30/06/2014: o

That the appellant alongwith rest of his colleagues: . =

impugned their termination order before the

Hon’ble Peshawar High Court vide W.P# 1730-
P/2014, as after carry-out the termination of the

appellant and rest of his Colleagues, the -

respondents were out to appomt the1r blue-eyed, o

ones upon the regular posts of the derrused pr0]ect - e

in questlon

That the W.P# 1730 P/ 2014 was allowed by the" |

Hon’ble Peshawar High Court Peshawar Vlde the ;'

]udgment and order dated 26/ 06/ 2014 (Copy of':

order dated 26/06/2014 in W.P # 1730-P/2014 is

annexed herewith as Ann “B”).

That the Respondents impugned the same before.- R

the Hon’ble Apex Court of the country in CPLA

No 496-P/2014, but here again good fortune ofl'

the ‘appellant and his colleagues prevalled and the' R

CPLA was d1srrussed vide ]udgment and order . o

dated 24/ 02/ 2016. (Copy of CPLA 496-P/ 2014 is

annexed as Ann ”C”)

v

That as the Respondents were. reluctant to - S

1mplement the judgment and order datedf. |




- which became infructous due to suspension order .

frOm the Apex Court and thus that COC No. 479-

- _P/ 2014 was drsrmssed belng in fructuous V1de~’

SR iorder dated 07/12/2015.

 That after dismissal of CPLA No. 496-P/2014 by
- the Hon'ble Apex Court on 24/02/2016 the-':.“’ |

| -appellant alongwith others filed another COC#‘A‘ |

| ”,186-P/ 2016, which was disposed off by the
' Hon'ble Peshawar High Court vid,e- ]iidgrherlt and

- ‘order dated 03/08/2016 with the direction to the

', -:Respondents to 1mplement the ]udgment dated.: T

AR 26/06/2014 within 20 days.

- 10.

' jaforementloned COC# 186-P/ 2016 lth,e; .

‘That inspite of clear-cut and strict d1rect10ns as in

':Respondents were reluctant to 1mp1ement the o

]udgment dated 26/06/2014, Wthh constramed:: .

1

o the appellant to move another COC#395~P / 2016. o

. That it was during the pendency of COC No. 395-. o
P/ 2016 before the August High Court that the . |

; ‘appellant was re-instated vide - the 1mpugnedl

e '3off1ce order No. F.No.2(16) 2015-16—VII dated |
o | ‘05/ 10/2016, but with immediate effect 1nstead " o
. W e.f 01/02/2012 i.e initial appomtment or at least " .~
o ‘01 / 07/2014 i.e date of regularlzatlon of the pro]ect .

‘1n question. (Copy of the 1mpugned office re- -




- order are annexed as Ann- “D”).

: :1.2

instatemeit “order dat€d"05/10/2016 an¥

-That feeling aggrieved the appellanf' prepafed_. a B

RE Deparmental Appeal, but ins'pit'e: of laps Q:f o

~ statutory period no findings were méde upon the

. ~same, but rather the appellant repeatedly attended |

o -"the office of the Learned Appellate Authority fotrh_. .

" "":"dlsposal of appeal and every time was extended o )

N positive gesture by the Learned Appellate_.." S

: Authority about disposél of departmental appeal '.':-' )

| fand that constralned the appellant to wait tll the»= -

disposal, which caused delay in f111ng the 1nstant~.

B appeal before this Hon'ble Tribunal and on th.e":' B
o - other hand the Departmental Appeal was als"o'-
: _either not decided or the deciSiOn is not‘ o |

- -communlcated or 1nt1mated to the appellant e

R (Copy of the appeal is annexed herew1th as. .

: annexure “E”).

B,

3. That feeling aggrieved the appellantv 'prefers the‘»':, E

. instant appeal for giving retrospective effect to the

| appomtment order dated 05/10/2016, upon the',';“ a

o following grounds, inter alia:-

A

That the impugned appointment “order date_d |

. 05/10/2016 to the extent of giving “immediate




5

a effect’ ’ is illegal, unwarranted and is liable to be .

- modified to that extent.

- B,‘That in another CPLA No. 605 of 2015 'the 'A_pex"‘

,ACourt held that not only the effected employee is

. to be re-instated into service, after converlen ”o'f:-'

E the project to currant side, as regular Civil Servant - '. ;
a 'but as well as entitled for all back benefits for the.' R
: " period they have worked with the pro]ect or the

.KP K Government Moreover the Serv1ce of the B

L .Appellants, therein, for the 1ntervemng perlod 1ﬁe, _-

_' _l-from the date of their termination till the date of S
the1r re-instatement shall be computed towards R

g the1r pensionary benefits; vide ]udgment and'f -

. ;, Qrder dated 24/02/2016. It is pertinent to mention -

here that this CPLA 605 of 2015 had been decided
~alongwith CPLA of 496 of 2014 of the Appellant. |

' | on the same date.

C That thus by virtue of 2009 SCMR page— 01 the: o | )
o appellant is entitled for equal treatment and 1s
thus tully entitled for back benefits for the per1od -

‘,,'the appellant worked in the project or w1th the -

o Government of K.P.K. (Copy of CPLA 605/2015 1s7 .

R j‘;'annexed as Ann- ”F”)

D That where the posts of the appellant went on-'—_' SRR

N o regular side, then from not reckomng the beneflts




o

| | ) from that day to the a‘ppellant is not org:uﬁ? i egal

‘,an'd Void, but is illogical as well. -

E. That Where the termination was declared as. lllegal' :

- and the appellant was declared to be re-1nstated~,f- .

immediate effect.

: F "That attitude of the Respondents constralned the | ‘_
o '- .'appellant and his colleagues to knock the doors of o
T the Hon ble High Court again and agaln and were. o

- .even out to appoint blue—eyed ones to fill the posts‘

o -'of the appellant and at last when stnct dlreCt'lOI'lS'. _

| - _“‘jwere issued by HOH ble Court, the Respondents

o | ‘vent out their spleen by giving 1mmed1ate effect to |

. the re-1nstatement order of the appellant Wh]ch"_,'

e . approach under the law is illegal.

" G.That where the appellant has Worked, ‘reg'ularl‘y'..- :

~' under rule- 2.3 of the pension Rules— 1963 the_ '"
appellant is entitled for back benef1ts as Well |

iR H.'That from every angle the appellant is fu1ly .
| ent1tled for the back benefits for the period that

the appellant worked in the subject pro]ect or with--
the Government of K.P K, by gwmg retrospectwe " ”

| 1nto service vide ]udgment and order datedl‘:-_
. 26706/ 2014, then how the appellant can be re-':-' .
. instated on 08/10/2016 and that too Wlth‘

and punctually and thereafter got regularized then R



_effect to  the re-instatement = order— _ ated

- 08/10/2016.

. I * Tflat any other ground not raised here may

. graciously be allowed to be raised at the time of

o arguments.

It is, therefore, most bumb]y prayed tbat on

o acceptance of the instant Appeal the- mpugned re-,' '.

. mstatement order, dated 05/10/201 7 may graciously be

- '_ modzﬁed to the extent of “immediate effect” and the re-" .
mstatement of the appellant be given effect Wef o

g 01/07/201 4 date of regularization of the project in )

. question and converting the post of the appellant from :
.deve]opmental and project one to that of reg'u_lar one, Wth R

_ all back benefits in terms of arrears,” seniority and
o pramotzon ' .

Any other relief not speczﬁca.lly asked foI‘ may also’ REE

- ﬁacmus]y be extended in favour of the appellant in the k

‘ :arcumstances of the case.

~~._?‘Détéd?*03/;‘10/ 2017. /WM

Appellant
4

Through

%SAGHIR IQBAL GULBELA = -
Advocate High Court =

R Peshawar.
- NOTE‘-‘

- No such like appeal for the same appellant upon

- the same subject matter has earlier been filed by me,
. .prlor to the instant one, before this Hon'ble ribunal.

Advocate; o



TRIBUNAL PESHAWAR !

" InReSA. /2017
Mr. Mehdi Khan
VERSUS

N .éovt. of Khyber Pakhtunkhwa and others

- APPLICATION FOR CONDONATION OF DELAY -

" RESPECTFULLY SHEWETH.

1. That the petitioner/Appellant - is  filing the
o accompanying Service Appeal, the contents of which

- may graciously be considered as integral part of the - =

- instant petition.

2 That delay in filing the accompartying appeal -'v\;a"'S” e

" never dehberate but due to reason for beyond‘ _'j c

. control of the petitioner.

. 3 That after filing departmental appeal on 20-10- 2016'_' o

- the appellant with rest of their colleagueS regularly_'

.. Tribunal, the same were never de01ded or never i

B e T commumcated the de01310n if any made thereupon

o ABEFORE THE HONBLE KHYBER PAKHTUNKHW '_RVICE.S S :

" attended the Departmental Appellate Authority and,; .

'-' .every time was extended positive gestures by the

B ‘worthy Departmental Authonty for disposal of the. - |
‘departmental appeal, but in spite of lapse of statutory_ o N
ratlng period and period thereafter till ﬁhng the__. e

accompanying service appeal before thIS Hon’ble



. Dated: 03/10/2017

4 That besides the above as the accompan ing

o Ry Appeal is about the back benefits and arrears thereof

and as financial matters and questlons are 1nvolved: -

- which effect the current salary package regularly etc.“

of the appellant 80 is having a repeatedly reckomng- L

.' ‘cause of action as well.

o 5 That besides‘ the above law- ‘always | fa'vo,r';s.'_

" adjudication on merits and technicalities ‘must

- always be eschewed in doing justi'c'e‘and deciding

-+ .cases on merits.

It is, therefore most humbly prayed that on

o : | acceptance of the instant petition, the delay in fi lmg_'_ o

- of the accompanying Service - Appeal may :

v ~ &raciously be condoned and the accompanying | o
Servzces Appeal may very gracwusly be deczded on

72 s

PetltlonepLA\ppe ant

Through XA S
« JAVED IQBAL GULBELA

%SAGHIR IQBAL GULBELA
K7 Advocate High Court o

Peshawar.




TRIBUNAL PESHAWAR

N InReSA _ /2017
e © Mr.MehdiKhan
| VERSUS
© Govt of Kiyber Pakbtunkhwa and others

AFFIDAVIT

-, Mr Mehdi Khan W/o Qurban Ali R/ o Vlllage Sher Bahadar .

K ‘Kaley, Po Azizabad Tehsil and District Charsadda, do hereby'--' R

- solemnly affirm and declare that all the contents of the -
S accompamed appeal are true and correct to-the best of
. my knowledge and belief and nothing” has been:

- 'concealed or w1thheld from this Hon’ble Trlbunal |

Co . DEPONENT
- :A"‘-Identlfled”By
Javed Iqbal Gulbela

S Advocate High Court
- Peshawar.




o - BEFORE THE HONBLE KHYBER PAKHTUNKHWA S@CES
| o TRIBUNAL PESHAWAR | IR

" InReS.A_ /2017
* Mst. Mehdi Khan
VERSUS

o | Govt of Khyber Pakhtunkhwa and others -

ADDRESSES OF PARTIES

* APPELLANT
M. Mehd1 Khan W/o Qurban Ali R/o V1llage Sher. Bahadar' |
o Kaley, Po Azizabad Tehsil and District Charsadda ' o

o RESPONDENTS'

| 1 Chlef Secretary, Govt. of Khyber' PakhtunkhWé '.
. . Peshawar. -

o N Secretary Population Welfare Department Khyber N |

- Pakhtunkhwa at Civil Secretariat, Peshawar.

3. Director General, Population Welfare Department R/ o:. L .‘ ) |

- . .. Plot No. 18, Sector E-8, Phase-VII, Peshawar. = . *
4 Accountant General, - Khyber Pakhtunkhwa at

,Accountant General Office, Peshawar Cantt, Peshawar.
5. _Dlstrlct Population Welfare Officer Charsadda.

. '_Dated 03/10/2017 bl | MW |

~ Appellant

Through . o
. JA BAL GULBELA

%SAGHIR IQBAL GULBELA - -
= Advocate High Court I

Peshawar.
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- o DISTRICT POPUL Ao WELEARL Oy,
v et : ' - ~

CHARS A DA

AUTIRY R Roag, [N ATTTET hY

2, Neap ) YCL Offige, Cliaraagy Phe 92301y,
LT R

. . ‘ Date
. DFFER OF /\PPOINTMENT s : :

3 S ' !3&..1(?1);2121.%1:.?-_(11!:2././.\511!1!1; Consaeque

Comniltigy (DEC i

-basis in Family Welfare Centre
for the project life on the followin

- e

d Charsackia (e ,,25,{3@!),._20_12. ' '

. Pt ‘.E
C | Iimendation”of: he D
d for appointmen| g5 f

c | Cl)dﬂl;lttlllél S
f | as Famdy Welfare Assistan| (Mat
Project (ADP 205 1:201

tlection
e} {BPS-5) on conlract

1:<212) i Districy Population Weifare Ofiice. Charsagys
g lerms ang conditions,” - ... “1 c .
TERMS s, CONDITIONS e ) -
s ’ T Your appoiniinent « NSt ihe poyyof. Famity \/.Vc!{aréél\ssfyanl (Mate) BR3.5 o burely on L

! . Conlract bagis “tor he. pojeey life.This Order will-aploma(icalfy;,s!an.d lerminated unjesg :

e - Cxiended, Yog will got PUy in !3!’8-5_(5490-260-13200): plus usual allowancesg 95 admissible -
- . ’ under the tules, o R : . ;' T . P
Y - . Our services wij he liablg (o erminallon without nssi r'aln dny rensén during llfn cuirency of c

; 2. v it be Kabtg 1o I t gning . 0
S e ngrooman e, e ol v, 14.duys prior nbl‘éc will be fequire, Othestvvises yen 14 -
< ] : . Uays pay Phas u) oW i lm'[orluilcd. : I .. : . -
- 3 You sholl provigy, Medicat Finggg Ccr;:ﬁgagg from-the Medical! Superintenden; of the DHQ ¢
1. . Hospilal, Charsaduy Leforg jOining seaviceiiv L [ [ ! . . -
 * * . :.~\ . R el ~-4'.' "- 4 . .

' © 4 Being conlract Cmployee, in, no veay [youiwill-be lreatedag .C:wI;Scwanl and in cage your - -
' : performance is louny tin-salisfactory gy, found.comnulled any mis-conducy, your service will e .
terminateg willt e nprenal of the :competen aulhon:ly wvithout adopting the procedure ) -
provided in Khyber Pakilunidwsg (E&D) _Ruk_:s,' 1973 whic_:h,wilj nol be challengeab!e in Khybor ' . :
X Pakhtunkhwa Sewvice Tribunall'any Courtoflay, .40, : o -
: - 5. You shall be jelq FESDONLILS Lur the logses aceruing'o the Projec due 1o your carclessaegs -
= orin-elficiency ang shay be recovered from you, P L . 5 :
' . L ) ! :
Z‘ll ' 6. You will neither e entiticd to any pension or. gratuily for the service fendered by you nor you . . ‘
y will contribute 1ovargs Gp [ i or CP Fung. ; .
A ( vaard ! !
P B 7. This oﬂer Sholl ot conter any righi on you for regularization of Your service againgt the: posnt .
- : . roccupicd by you gr Sy other 1CHAAr POSIs.in the Oeparimen,
! o . 8 You huve 1o iy oy o e, AP, .
: Y. i you accept tu: abgs.: o, and conditions, You should repor for duly 1o the District
5: ) Population Wella: !ﬁf.u{. adda within 15 diiys of the receipl of thig offer failing e,
your appointment shall Lo cunsidered as cancelle
. AN (‘\
10 You will exeeue ::un.-r,-:....:.'v..:hmc Department, . .,
. . Q 1 ,I
- N
: , LY
. . {Bakhtiar Ko ) I
¢ : . Oiattlet Popuatign Wellate Olticer, -
' Charsadda o .
i Mr. Mehdi Khan S/0 Qurbay; .\, )
. Vill, Sher Bahadar Kaley RO Arfrnhad.
1 Tehsil and Disfrict Charsac!cia;
- . ‘
Copy forwarded to the:- <
) 3
1. PSto Birector Gens.al, el Vellare Depar{nv:nl', Pcshawzﬁ?‘ "
2. District Accounts Offican, &, .. RN THIO
3. Accountani (Local), Dy i Charsadda, L
1. Master File. . /\ .
M .// %
A
e
¥
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_ JUDGMENT SHEET -
IN THE PESHAWAR HIGH COURT, PESHAWAR - .
, JUDICIAL DEPARTMENT

 WPNo.730 of 2014
- With CM 559-P/14 An/CM 600 and 605/14

JUDGMENT

" Date of hearing __26/06/2014

- Appellant. Muhammad Nadeem .... By Mr Jjaz Anwar Advocate
Respondent Govt. tc by Gohar Ali Shah AAG e :

***************** .

- 'N-IS'lAR' HUSSAINKHAN.I:- By way of instant writ |
5 petition, petitioners séek issuance of an apbropriate writ
| 'fo;"déclaration to the effect that they have Bee_n' Validity :
: appofnt_ied -on the posts under the scheme ;‘I;roViéion o-f N
'- - ..'Popﬁl'ation Welfare Programme” which has been brought
" oﬁ fégﬁlar budget and the posts on which the petitioners
. ,aré' '\X{brking have become regular/permanent posts, ‘_hen'ce
o pctiti&nérs are entitled to be regularized in Tine w1th tﬁé B

= .,R'égularizati‘on of other staff in similar pijéé,tis and -

;  reluctance to this effect on the part of respondeﬁté in




' -””'}J!Q;’{;:df)‘égfn of e petitionery jy gl

Jraad -'q;.';on_’.t'huflj leyul iyny, Und i oy,

-':c;if!_on.,:;r{:” ..’.:e..dcclarcd QL regulyy Cr-'-/l.-"..','L'f"JU."I[.‘.' Jor il

iaten tand s urposcs.

‘Case of the pe

titioners v that the
: _Sgi{.cchmcbg' ‘Health Deparimen Shproved o sehenye

dvision for Populerion Welfare Programme Sfor a.

' f-,.rJ.e}-'io'c/’“‘c’;f five years from 2010 ¢ 2015

Ry being. ‘of_fh;: dovintrodee, Citice

»a‘jc:,:/’_c""h-éc:'{t‘h structure; that they nuye bee

n Performing -

thelr. q[ql).t"lfq::,io'rhc- bese of cheir Sbilicy vpy, e

: 'y.ih:ic'h' nﬁ'adé_thc Project ung scherme’

Vleriented. vhich constrainey the Governmen, tc convere r

t Since whole seherne has Leeg

reguiar side, 3¢

vere alse (o b

Qhrorbey, Gty Surig Ynuluyy,
. Sdmelof the Staff mermpep. have Leen regularizey whereay

L the Petitioners have been discrimning ep

o ,';_f_k ¢ tre ‘ar'm‘en z.

malufide gpg -

Wby,

Provineig)

Jor .-;ocio-r:conomiq ‘
TN g ,"r.r),uroving- the -
ul any cesp
SUCCCLsful ny resule .

the ChplGyes of .

4 vho ure on titled to

e ———
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Regulanzauon of the pet1t10ners is 1llega1 malaﬁde
and fraud upon their legal nghts and as a
cons_equence petitioners be declared as regular civil

servants for all intent and purposes

2 Case of the petitioners is that the Provincial
Government Health Department approved a scheme
namely  Provision for Populatlon Welfare
Programme for period of ﬁve years from 2010 to
2015 for socio-economic well bemg . of the
downtrodden citizens and improving the the1r~dut1es
to the best of their ab111ty w1th zeal and zest wh1ch
mode the project and scheme successful and result
oriented which constrained the Govemment to
convert it from ADP to current budget. Since whole
scheme has been brought on the regular side, so the
employees of the scheme were also to be absorbed
On the same analogy, same of the staff members
have been regularized whereas the petltloners have

been discriminated who are @ititled- to. . alike

treatment
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Lo unnlican |".'i/l['l(L‘u"llt.'l'h'.'l“.' fnenmofy -

have fitew C.m,
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nanely Pravisiog Jur Pupulutior
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v

¢y have cractly the sgpe

Applicants the, th cuse gy

‘qver,req’ in the main vrir Dbetition, so they be Impleaded i

k3
- 5."‘r'hfe~:'mcfi.'_'i,f}.§‘/r'i‘_t petition as they

-
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..grne;'(e"poh"ofcnt::. Learney AAG presenc ip CoOurl vy sur.
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'3 Same of the appheants/rnterveners namely AJmal and 76
others ‘have filed - C. M.No. 600-P/2014 and . another ahke
CM No 605-P/2014 by Anwar Khan and 12 others have prayed for
therr 1mpleadment in the writ petition w1th the contention that they
are all srevmg in the same scheme/project namely Prowswn for
Populatron Welfare Programme for the last ﬁve years. It is
contended by the applicants that they have exactly the same case as
averred in the main writ petltron so they be 1mpleaded in the main
wrrt petrtron as they seek same relief against same respondents
Learned AAG present in court was put on notice who has got no
obJectron on acceptance of the applications and impleadment of the
applicants/Interveners in the main petition and rightly so when all
the applicants are the employees of the same Project -and have got
same grievance. Thus instead of forcing them to file separate
petrtrons and ask for comments, it would be just and proper thiat their
fate be decided once for all through the same writ petrtion as they
stand -on the same legal plane. As such both the Civil Misc

applications are allowed
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. W oo .
R apnlizan e shall be redied o petitioners iy e

PG vl weuuld g

coultled (o
g (f::ot;nun [

"Comments of respondents were colle
were qcc_ar"d_:i.—;gly'filcd in whizh respondents haue gdmitted -

‘Rroject has been converte

. bidE pf Eﬁéﬁqu_r}e: Jor the year 2019-15 and gl

B

the posts

have coine e er the

ambit of Civil servanis Act, L9775 and

r

Appointment,”

i’rornotion “und. T)—ansfcr Rulzs, 1989,

Ho.ucver, ‘they ’con.tcnded that the posts

»

will be advertised

Gfre..hundc.r the procedure luid
oLmnonerﬁwould be free to cgmpc:c-e alongwith othcr';‘::
) Howcver,tlcrr age lfactc)r shall bc.- con::idc.;re
» .:' relanat/onofuppcr age limit ral.'ile:;. .

R s

We  have heard learne

wrned Additiong) ~dvocute General
Andhave glzo gone theough e recore

e saeine .

d whfcﬁ,.

¢ into Rcbu/ur/(.‘urrcn,t e

down, . for which the

d under the

d counsel for the

witls their verluviisle




Y

3 .petltloners, and the learned Additional A

o General and have also gone through the record with |

their valuable assistance.

"4 < Better Cogz g@ ({/]/

And the apphcantq ‘shall be treated as petltloners in =

| 'the mam petition who would be entitled to the same

" treatment.

4 Comments of respondents’wer_e’ealled
| Wthh were accordingly filed in which respendents |
e have admitted that the Project has been ~coAn;lerted~-‘
"'i'ﬁfe"R.egular/Current side of the budget forthe year A~
'.“2'0-1;4-2015 and all the posts have come »under the |
- 'a.ﬁll_bitlof Civil servants Act, 1973 and Appqintmenﬂ:

. _- Promotion and Transfer Rules, 1989.

s ‘_'-He\iiever, they contended that the posts will be

adveftised afresh under the procedure laid down, for

- which the petitioners would be free to compete

alengwith others.

o ,HQWe_ver, their age factor shall be considered under
E -the relaxation of upper age limit rules

| -5 We have heard leamed counsel_for the -




S lis appurens Jro e cecgod that U pust,

KIS '

welc Ly e pltitioncrs voere udve

fheed oo the flevespue.

_‘on the bq';:i.-: of which all the petitianers applicd and they

h’qc.r'_;-yn{&!;g;jgone‘ due process of test and intervievs . and
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anily ;}/‘*{.effélr'c Assistant (male. & jemale), Eemily Welfare
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‘be‘.\jific,{h;"f{)f Papulation Welfare Programme, on diffec

’ v

ent

65,2012, 3.3.2012 and 27.3.3017 cre. All the petiticnees

.

e é,rr;bruitcd[appointéd ioce prescribed manner ufter duc
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ih'nncht.':,' they have buen perforunng i dutivs (v
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. 3 Choﬁs‘)kidarNVatchman, ~ Helper/Maid

the1r blood and sweat wh1ch made the 'pro.re

__-successful that is why the provisional goverﬁme

o ,converted it from development to

i S 6. CItis apparent from the record that the
posts held by the petltloners were advertlsed in the -
Newspaper on the basis of which all the petrtroners

fapphed and they had undergone due process of test'-;‘ DU

and mtervrew and thereafter they were appomted on

' 'Tth_e_respective posts of Family Welfare Assistant (male

‘& female), Family Welfare Worker ’(F)', o

", upon .

- recommendation of the Department selectlon
s eomrmttee of the Departmental selection comrrnttee
o '»‘vth'rough on contact basis in the project of prorzision for '
. "populatlon welfare programme, on different dates ie. ',
":'1 1 2012 3.1.2012, 10.3.2012, 29.2.2012, 27. 6 2012 ,
= 3. 3 2012 and 27.3.2012 etc. All the petltloners werel
o re_orulted/appomted in a prescribe manner after‘ due_ “
o .ladhererrce to all the 'formalities and sirrce their
P | 'apip'ointments they have been performing their duties“,' .
to the best of their ability and capablhty There 1s no .
' | complalnt against them of any slackness in |

g -’performance of their duty. It was the consumptlon of -

- l“-'ms-- -“d:,
'y
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snsicann(1]

_'Neﬁ;development side and brought the scheme on- the: .current., :

- ; budget

'-7 We are.mmdful of the jact that their case does™not coﬁe sxnthln the '
"-'amblt of NWFP Employees (Regularization of Semces) act 2009, .
o but af_',:the' same time we cannot lose sight of the fact that it were th'e. |
. ". de\}oted services of the 'petitioners which made the Goeernment"-

A realize to convert the scheme on regular budget, so it would be--'

- hlghly unJustlﬁed that the seed sown’ and nounshed by the |
_petlnopers is plucked by someone else when grown in full bloom.
'.Par:tieul:arly when it is manifest from record that pufsﬁaht ,-te,tlile“ '
'eonve;'sion of the ‘other projects from developrrient' to noﬁ-

. 'develc')pment side , their employees were regulanzed There are -

- regulanzatlon orders of the employees of other alike ADP schemes

- -Wthh were brought to the regular budget; few instances’ of which -

a areé: welfare Home for orphan Nowshera and estabhshment of

Mentally retarded and physically Handlcapped center for spemal :

. ;fchlldren Nowshera,




Cdndustrial Training Centre Khaishgi Bala Nowshera, Doarul’ -
LAman; Mardan, Rehabilice tion Ceatre for Drug Addicts
-F.'c@g._ng var and. Sweat und Industriut Training Contre Dougai -
.0 -~. - oL
. ‘Qadeemn' District Novsshera, These were the projects
o fbr'oq,g_»r';t to'the Revenue side: by converting from the A (o

"cqg‘fc'-n't-budgcr and their ernployeos wiere reqularicerd.

<L While the petitioners are quing to be treated with q‘lu]l:r::-h_{
- yardsiick. wihich is he

ight of discrirnination. The crivployecy

ofall the  ufuresaid projects  were regulorised, _/;L.'V't".

C.petitioners are being asked to go through Jresh p

'
P

roclss of . .

test and interviews after advertisement and compcte with'

A‘- X .- . R . . . . -':._ ‘.‘ L
“others and their age  factor shall be considered e
accordance with rules. The petitioners wha have spent bese
[00d-0f thelr life in the project shall be throvsn out if-de

of.ifﬁqh‘fy their criteria. We hove noticed wich, pain ond.

Lsuch like cases in which projects are leunched, -

- yeuth searching for jobs are recruited and ofter fevs years oo

. they ‘are kicked out cnd thrawsn astray. The coures also

., edrinot.halp thew, being contruct conployers of e Projede

P




t AInda'stﬁAal Tralhihg cehtef kha31hg1Bala 'Nowshera, Dar Ul Aman '
R Mardan, rehabilitation center for Drug Addicts Pesha\'.vlarvand Swat -

and- lﬁdustrial Training center Dagai Qadeem District Nowshera.
"These _Were the projects brought to the Revenue side-b)t coh,'vening a

- from | the ADP to current budget and there employe'es were
o tegalaﬁzed. While the petitioners are going to be retreated with .

o dlfferent yardstlck which is height of dlscrlmmanon The employees _l . el

‘of all the aforesaid projects were regularized, but petltloners are

- | bem_g'asked to go through fresh process of test and interview after-
. ~adl/eri:li's'e'inent and compete with- others and their age facto.r'shall b‘e_ |

: : cohsidered in accordance.with rules The petitioners who have spent "

j best blood of their life in the prOJect shall be thrown out if do not

quahfy their criteria. We have noticed with pain and agamst that
»_.every now and then we are confronted with numerous such like '

/

' cases in which projects are launched youth searchmg for ]ObS are'j

- 'recrulted and after few years they are klcked out and thrown astray )

The courts also cannot. help them, being contract employees of the =

' I
© project




»

Lre'reted out the freatimene of Masier cnd Servagnd” -

:'ng'_bg;dr) eut in a situacion of bncereciney, they morc

i often than .nce fail prey

0 the foul hands. he policy

‘ntkers shoutd keep all aspects

of the society in mind,

' Léarmed counseljor che

,u:.'fi'{iom:r.‘,'/Jrc;tlu}:i:_(/ .

¢ ¢opy of brder of this court pussed in v p,

ect employee’s petition was N

- "qi"lb'-}.f...e"c_!':.-:'dbjecr to the final degision of the august Supreme.

s

4rtin CUAANO.344-P/2012 and requested thai this petition

" be 'gj’u'c_n‘-;q}iké_rrcatment. The learncd AAG conceded to the
- '»: A “.“ : e ——— = s
.fjjr'd-',.:igm:r’ibh that let fate of the pecitioners be decided by .
e e

e ————

—————

uit Supreme Court, oo

it vicwr of the toncurrence of the teaened -

———— ..

- Ceounsel for the petitioncr

Gid e higaed /‘l.l:li‘iiu/,n)“ ’
:.Ac.f‘.')c-g‘culi_"' .Gurn..:/’ul wind followsing iy retio o) orders /a(:}.:,r;';]'l-, )
in"WLE, Mo 2131/2013, duted 2.1.2014 Bt MutForia

‘./:: .Goverament Of KPIK, th's weit petition is a!!b&}
in'the cerms thar the petitioners stall reme:n en the poses’

1= P

B ATy e




& they are meted_out the tréatment of master and servant Havmg

been put in a situation of uncertamty, they more often than not, fall

prey to the foul hands. The policy makers should keep all s001ety in

mmd

| Leamed counsel for the petitioners product a copy of order of this

court. passed in w.p.no2131/2013 dated 30.1.214 whereby project
employee’s petition was allowed subject to the final decision of the
august Supreme court in c.p.344-p/2012 and requested fhat this
pet1t1on be given alike treatment. The learned AAG conceded to the
proposmon that let fate of the petltloners be decided by the august
Supreme Court

In v1ew of the concurrence of he learned counsel for the petitioners
and the leamed Additional Advocate General and followmg the
ratlo of order passed in w.p.no.2131/2013,dated 30.1 2014 titled

Mst Fozxa Aziz Vs. Government of KPK, this writ petltloners shall

on the posts
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Better Copy (24) @ . . '
~ Subjects to the fate of CP No.344-P/2012 as identical - | R

probo‘sition of facts and law is involved therein.

Announced on
26" June, 2014.
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11 GOVERNMENT oF
L POPULATION

02™ Flogr,

HYBER PA
WELFARE DE

Abdul Wail Khan Multiplex, clvi 5

OFFICE ORDER" -

N2, SOE: (pwD; 3-9/7/_2014/}10
Peshawir Hizh Lourt, Pos
qurejme"ﬁ?ohtf':c;‘- Pakist
0l loyces

- In compliance wi
hawar dateq 26-06-2014 ji
an dated 24-02-2G1¢6 passe
the’ ex-ADP ‘'mp + of ADP Scheme titeq
:Ii_:"é'gfémm‘ef_"ir_-~ Khyber Pakhtunkhwa (2011-14)" 4
aRTtit ular posts,~with immediate effect, g
',-jgr;g:ifa'g'inflh'u_e.August Supreme Court of Pakjstap.

GOVT]
RPOPUL
C'tdst[\JoSGE (PWD) 4-9/7/2014/14c/
" Copy Fori nformation & necessary

Dateg
Cop acylon G thg
1 Accountant Geneéral,
Director General, Population Welfare,
District Population Welfare Officers in
District Accounts officers in Khyhor pak
Officials'Concerned.
PS t6.Advisor to tFe om for p
PSA‘Ato 'Secre{a ry, 'P\ND, Khiybe
Registrar, Supreme
lci,'.f‘ug'r.lrar Poep
Master file,

Khyber‘-Pakhtunkh

NI R N

W0, Kiwbd
rPakhiuank
Courl of Fakislan, ig
vl Ehigly Cotirt, s

oo

i

o

kS

Da

KHTUNKHwA,
PARTMENT

PErclariat; Peshawar

ed Peshawar the asth

Ctober, 2016w
h the juc':gr*.wri.l.s.‘q{itjiie Ho

W.P Mo, 1730-p/ 207,
d in Civii Petition-Ng’
Provision -
re

Wbl N
Land Augusy o
496-P/201; T
for Population Welrare - SRR

hereby - reinsiatag _
bJECt 1o the fate of

ag

ainst the S
‘Review Peiitign

sacn;ﬁmm’*'_.'-] S
OF KHYBER PAI'(I;{TL.J.NKHWK.\A"
MION WELFARE DEPARTMENT.

016

f Peshawar the Qs‘f-'dc'i: 2

b

i

r

Wa

hyber Pakhtunkhws,.p
hyber Pakhtunkhwa, -
Veurikhwa, R

eshawar

r Pakh:unkhv.'a,_‘.i{e's
Wa, Pashiawgr,
amubad,

]

naway, -




To, .

The Chief Secretary,
Khyber Pakhtunkhwa Peshawar.

" Subject: - DEPARTMENTAL APPEAL

- 'Respected Sir,

With profound respect the undersig‘ried submit a's;: ‘

under:

1) That the 'undersigned along with others have .~

been re-instated in service with immediate”

effects vide order dated 05.10.2016.

26.06.2014 whereby it was stated that petition‘ér

shall remain in service.

3) That against the said judgment an appeal 'was

preferred to the honourable Supreme'Court_bu.t

the Govt. appeals were dismissed by the larger.

bench of Supreme Court vide judgment dated

24.02.2016.

4) That now the applicant is entitle for all baék

benefits and the seniority is also: .‘require'to
reckoned from the date of regularization of

project instead of immediate effeét-. 3

5) That the said principle has been (l:liscusse_d 'i-n

detail in the judgment of august Supreme Court. =~ - .

2) That the undersigned and other»df‘fi»ci.als, wére'
regularized by the honourable - High Court,_”_‘

Peshawar -vide judgment / .order dated - S




6)

Dated: 20.10.2016

vide order dated 24.02.2016 whereby it was held -
that appellants are reinstated .in service from the .-
date of termination and are entitle for all back

benefits

That said principles are also require to be follow

in the present case in the light of 2009 SCMR 01

It is, therefore, humbly prayed that on
acceptance of this appeal the applicant / .

petitioner may graciously be allowed all back -

benefits and his seniority be reckoned from the

date of regularization of project instead of

immediate effect

Yours Obediently

Mehdi Khan

Family Welfare A351stant (Male)
Population Welfare Department
Charsadda.

Office of District Populatlon
Welfare Ofﬁcer,

Charsadda




L INTEE SUPRE ECOURT OF PAKISTAN
—_______

( Appetlivee Juubdu.huu )

’ .PRI‘,S"‘ INT:

B-PESAR
NMR. JUSTICE ANIR FLANI M‘USLIM

MR. JUSTICE IQBAL HAMEEDUR, RAIIMAN
MR, JUSTICE ICHILJT ARIF FUSSAIN. -+~

o

. App:e’llmit.sj-xw'
AR VERSUS -
: "‘Scmetary Aguculturc Livestock ete

Respondents -~

'1{-; .der-:ﬂ"r}a;Alﬁpelllqnt S M Jjaz Anwar, ASC
RNt M. M. §. Khattak, AOR -

1~or. thr: R.espondents Mr. Waqar Ahmed Khan, Add]. AG KPK

:‘Ddtc of hearmg 24-02-2016

ORJER S

:'--. I?

MIR ELANI I\’[USLIM J.- ']lns Appeal, by lecx
_-‘_*—h-—-—.ﬁh\“

\fc ol tl‘l(_.“'-
Court 1s giu‘cctcd against the JUdglllL.nt clatecl 1822015 p'lssc.cl by (hc

a r'cahdwar -lhgh ‘Court,

Peshawar, wlmeby the Wit Pc.uu'ou. ﬁl;;d -’l):y?‘lh.g e
-'AppcllcmL., wa.s dxsmwsed .

. j The facts ncu,sscuy for thc pzc,sr.nt pzocccdmgs mu thaL on_ :

25 5 2007 Ihc Agnculture Departimient,

I{PK -got an ﬂdvextlsumm.."

pubhshed m the press, 1nwtmg apphcat:ons against the posts mentjoncd m'

l'-.the advzrtmement to be ﬁllcd on contract ba.SlS in the Provmoml /\&w

o dusmess Coozdmatlon Cell [hcremaﬂf_r xefcucd lo as tlm CL“J The .
ﬂf . Appt.l,dnts

.tlonl,wu.h others applied aguinst e various pObLs On vnmm_

Coun Ausm I R
rcmc Couft olPaktsuQ ol
"J \Mwm:al.ﬁtl




b 'f‘Dcp‘:frUrri;'nln'l ’S‘clcclian Commiitce (DPC) fand” The approvil 01 the\ -
b & - : i N -
Compelqnt Authonty, the Appellants were appoliited apainsl vﬁri’pus( nosts

'ini,the’-..Céll; initially on contract basis for a period of one yeat, Exicridab'lé o

L ‘Sub‘](..Ct to satlsfactory pelformance in the Cell On 6.10. 2008 tlnouoh an |

' A_':'Ofﬁcc Oldex thc Appellants were glantud extenlen in Ll’u:n: oonlracts 1'011: S
.;»"‘:.'lhc m,xt onc ycar. In the ycar 2009, the /\ppellcuus contmct ww- aglun .'
"“'.“-‘:cxtendcd for another term of one year, On 9.6 7 2010 theé rCOrl[ldCLlel lum -
‘.'_-ﬂ: of thc Appullams was further. extended for onc more ycm, in wcw ol l.ht. -.'--‘

'Pohcy of the Government of KPK, Lstabllshmt.nt and. Adnnmauauun

lhe regula: sxcle of the buclget and the I‘mancc Dcpdl'tn'lent Govt ol‘ KPl\.

Dcpmtmunt (chulatlon Wing). On 1222011 the Cell” was ccmw_rlcd w s

agu.(,d to crLatc the mlatmb posts on chulm arclc Ilowcvcr the: PI,OJL u':
. M:ulagel Qf the Cell, vide Order dated 30, 5 2011, ordered thc l.clmmatton ol’ S

S(.,r\llces of thc Appellants with. effect from 30 6.2011.

3 The Appellants invoked the, constnutmml Junsdlctlon 6f the

i .-luunecl Pebhawm High Court l’CSllledl, by hlmg Wnt P(.uuon""'-_

. :

‘ No 196/2011 .against the order of thcrr termination, numly on l.h(.. ;_l,roumIA

.lt many othcr employees wmlung in different plorccts of thc I\PI\ lmvu o
’bccn Iegulanzcd through chffemnt Judgmc.nts of the Pcshawcu lIl[;h COUll‘.. ':
"~.ancl tl’llS Court 'I'he lcarned Peshawar High Court chsmxssecl the Wr 1t.:'

‘Pctmon of the Appellants holding as under:

“6. While coming to the case of the pctitionérs it wb'ulél.,: o
reflect that no doubt, they were contract employees d.nd, were -
also in the field on the above smd cut of date but thuy wue:_-- :
project employces, thus, were not entitled fon.aqgulau/.nugn,-_-"l )
of their serviees as exi)lninqd above. The august: SUpleL. T

Court of Palistan in"the case of Government of Khvbir

) -f“ﬁi’.TT"ES.TEEé

. /C / ..

i
O

upn.me Count ol Pakls. Y

R .7)...._Coun L.ssocn\e .
/ } \sl.;uml)nf‘ )




'-‘_Jh:hhrunﬁ!nuu Apricudiare, Live Stecl gl C Irfm' ml'c‘

) ;.th.parlrncnI througl ity Svrremru and _others v, Sdhriod

;,'_J)m mm‘ another ((...l\'tl ."\ppnul No. G820V deaided o

K "~NW1"P vy, A fululluh K ( W1 BCMR l)!i‘)) und
S C‘mfvrnml'nr Of N FP_(now ICPE) vs. Kalgemn Shih 2011
;SCMR 1004) has categorically held so. The concluding pum ’

ot‘ e said judgment w0u1d lequnc IL.pl'(J('.lLIClIOll which

C -,

- reads as.under i -

“*In viow of the” clear statutory provisions he
Z7. . respondents cannot seck rcpularization os they were
0o edmittedly project employees and thus have beg,
T LT expressly  excluded  from purview  of th
" “Repularization Act. The appeal is therefore allowed,
the impugned judgment is sei aside and weit petition
“.filed by the respondents stands dismissed.” .

In vncw of «the above, Lhe pelitioners cannol SL(.]Q
; ".'rcg,ulmlmtlon bOll'lE, project employees, which have been

) '.'.f..xpn..ssly cxcludcd from purvle.w ol the Rq,uldlmuunn Acl, -

o "'»No 1090 of 2015 in thch lczwc was pranted by this Court ¢ on 01 07 ’70] w

chcc thl.S Appcal

o™

Wé'have heard the learned Counsel for the Ap})ellants :-.tlnd-:t'h.t::

% lc.lrncd Addmonal ‘Advocate General, KPK. The only dlstmctmn bctwccn o

.

{Lhc cw;u of Lhc present Appellants and the casc of the Rcapondcnts in Cw c
A.])pl’..dlb No 134~P of 2013 etc. 15 that the project in wlnch the pl Lsunt' -
- ::'.j'Appelia.nts wcr(.. appomtc.d was taken over by the KPK Govu nm\.nt in Lht.:- .
“)’Lal 2011 wheteas most of the pLOJ(,CI.S in which 1hc .1t01csa1cl Resbondu‘us

"wmc :appomted were 1egulm ized before the cut-off date plowdcd m Nm th

chst I‘ronucx 1’10Vmce (now KPI\) meloyces (Regulanzanon of Ser VlC(.b) g

Act 2009 The present Appellants were 'lppomtcd in the ycau 700‘7 cm‘

‘ ’ A‘ﬁ{z‘é’hab =
2 lCoun AsSGcine

g upremc Soun-of, Pakis
. l\\l,\mnlmﬂ




COVL.lnment lt appt.als that.the Aippc,llanls were not allowed to continug

'm.l\!r'g, h d ..\ppolnlt.d Lhiluu\L pessuns in place of lhe /\ppdhml lm.

Ldm. ol m l)lL.bL-l'lt /\pphﬂdlllb s coversd by the priveiples i llnwn h\.- u 1

(.,ou.L m 1hc. L..lsc. of Civil Appeals Mo 134-T ol 2013 cte. (Govemmu‘n n.

KPI\ thtough Secrct'\ry, Agncultme \!s Adn:mullah ancl others), ds’ LhL.

Appl,llants werc. discriminated against and were dlsmsuml'ulv pld\_t_\..

)
q

project employees

~

R “We, for the "LfOI.‘LSdld reasons, allow his Appull and L::L,l‘.lE.lL\L

111\. nnpubnul judgment. The Appeliants slmﬂ by u,m l.\tul (R au vicd: 'mnn

th Ll:uc of thcn' termination 'md are also hcld entitled 1o l.hc. ba&.k b\.llbl W

¢

fm Lhc pn..uod they have worked with the pleLbL or lh(. l\l’]\ un\l lilHI\.'n

llu_ '::L.l\'lbt.. 01 the /\.ppt‘\\.\nl\ for the mtbrvc.mng per iod i.e .lll.ml 1\1; d.m v

reinstatement ﬂmll bc, wmnulul

tht.u' mmmaucm till the date of thew

13

totw a.rcls their pen..mnary b(.nefm . .

J Sd/- Anwar Zamu mmm 1\
Jd/- vian Saqxb Nisar;)
Sd/ Amir Hant | Whushut n,.
Sd/-Igbal Hameedut Re Lhmm ,J
' Q- Khﬂ)l Anmessam]
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. GOVT.OF KHYBER PUKHTOON KHW&
DISTRICT POPULATION WELARE OFFICE CHARSADDA

: NOWSHERA ROAD OPPD.C OFFICE UMARABAD : T C
. . L. PH 091-9220096 \ J
' :" o . : . ! 01

F.No. 1(1)/2013-14/Admn Dated 14' 4.

To BRI
Mehdi Khan, FWA (M), FWG Gulabad.

Subjecf: Completion Of Adp Pro]ect l.e. Provision For Populatlon Welfare
' Department Knyber Pakhtunkhwa :

+ The subject project is going to be completed on 30/06/2014. Therefore, the
enclosed office order No. 4(35)/2013414/Admh dated 13" June, 2014 may be treatéd as

fifteen days notice in advance for the termlnatlon of your services as on 30/06/2014

(A.N.).
\¥
(SAMIULLAH KHAN)
DISTRICT POPULATION WELFARE OFFICER
: CHARSADDA
Copy to:

1. Accountant (Iocal) for necessary act:on
2. P/ of the officialconcerned. - ‘

DISTRICT POPULATION WELFARE OFFICER
CHARSADDA
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' Before the Kkhyber Pakhtunkhwa Services Tribunal Peshawar
L el ". ' | .

Appll')\eal No.1139/2017
Mehdi Khan........coooo........ ;

e arerssenesiansaess Appellant.
V/s
Government of Khyber Pakhtunkhwa"'-{ through Chief Secretary,
Khyber Pakhtunkhwa Peshawar and dthers .................. Respondents,

(Reply on be\hgalf of respondent No.4).

Preliminary Objections. . |

1 That the appeilant has got";no cause of action.
2).  That the appellant has no l("?cus standi.

3 That the appeal in hand is time barred.

4). That the instant appeal is nc'i"t maintainable.

Respectfully Sheweth:- k'l.,

Para No. 1to 11:-

That the matter is totally "'-.,Iadministrative in nature and relates to
respondent No.1,2,3 & 5 and"xv they are in better position to satisfy the
grievances of the appellant."vﬁl'Besides, the appellant has raised no
grievances against respondent No. 4, '

|
Keeping in view the above ment'!oned facts, it is therefore humbly prayed

that the respondent No.4, may kindly be excluded ‘from the list of
respondent. | '

ACCOUNTANT GENERAL
KHYBER PAKHTUNKHWA

P e
et
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In Service Appeal No.1139/2017. : |
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IN THE HONORABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,

PESHAWAR.

In Service Appeal No.1139/2017.
Mehdi Khan, F.W.A(Male) (BPS-05).......... (Appellant)
VS

Govt. of Khyber Pakhtunkhwa and others .......... (Respondents)

Joint para-wise reply/comments on behalf of the respondents No.2, 3&5.

Respectfuily Sheweth,

Preliminary Objections.

I

That the appellant has got not locus standi to file the instant appeal.

That no discrimination / injustice has been done to the appellant.

That the instant appeal is bad in the eye of law.

That the appellants has not come to the Tribunal with clean hands..

That re-view petition is pending before The Supreme Court of Pakistan,
Islamabad.

That the appeal is bad for non-joinder &mis-joinder of unnecessary parties.

That the tribunal has no jurisdiction to adjudicate the matters.

On Facts.

1.

Incorrect. That the appellant was initially appointed on project post as Family
Welfare Assistant in BPS-05 on contract basis till completion of project life i.e.
30/06/ 2014 under the ADP Scheme Titled” Provision for Population Welfare
Program in Khyber Pakhtunkhwa (2011-14)". It is also pertinent to mention that
during the period under reference, there was no other such project in / under in
Population Welfare Department with nomenclature of posts as Family Welfare
Assistant in BPS-05. Therefore name of the project was not mentioned in the offer
of appointment.

Incorrect. As explained in para-1 above.

Incorrect. The project in question was completed on 30/06/2014, the project posts
were abolished and the employees were terminated. According to project policy
of Govt. of Khyber Pakhtunkhwa on completion of scheme, the employees were
to be terminated which is reproduced as under: “On completion of the projects the
services of the project employees shall stand terminated. However, they shall be
re-appointed on need basis, if the project is extended over any new phase of
phases. In case the project posts are converted into regular budgetary posts, the
posts shall be filled in according to the rules, prescribed for the post through
Public Service Commission or The Departmental Selection Committee, as the
case may be: Ex-Project employees shall have no right of adjustment against the
regular posts. However, if eligible, they may also ap}f)ly and compete for the post
with other candidates. However keeping in view requirement of the Department,
560 posts were created on current side for applying -to which the project

. employees had experience marks which were to be awarded to them.

Correct to the extent that after completion of the project the appellant alongwith

other incumbents were terminated from their services as explained in para-3 - °

above. - ‘ .
Incorrect. Verbatim based on distortion of facts. The actua! position of the case is

that after completion ot the project the incumbents were terminated_from their



1.

12.

13.

posts according to the project policy and no appointments made against these
project posts. Therefore the appellant alongwith other filed a writ petition before
the Honorable Peshawar High Court, Peshawar. '

Correct to the extent that the Honorable Court allowed the subject writ petition on
26/06/2014 in the terms that the petitioners shall remain on the post subject to the
fate of C.P No.344-P/2012 as identical proposition of facts and law is involved
therein. And the services of the employees neither regularized by the Court no by
the competent forum.

Correct to the extent that the CPLA No0.496-P/2014 was dismissed but the
Department is of the view that this case was not discussed in the Supreme Court
of Pakistan as the case was clubbed with the case of Social Welfare Department,
Water Management Department, Live Stock etc. in the case of Social Welfare
Department, Water Management Department, Live Stock etc. the employees were
continuously for the last 10 to 20 years while in the case of Population Welfare
Department their services period during the project life was 3 months to 2 years &
2 months.

No comments.

No comments.

. Correct. But a re-view petition No.312-P/2016 has been filed by this Department

against the judgment dated:24/02/2016 of the larger bench of Supreme Court of
Pakistan on the grounds that this case was not argued as it was clubbed with the
cases of other Department having longer period of services. Which is still pending
before the Supreme Court of Pakistan.

Correct to the extent that the appellant alongwith 560 incumbents of the project
were reinstated against the sanctioned regular posts, with immediate ctfect,
subject to the fate of re-view petition pending in the August Supreme Court of
Pakistan. During the period under reference they have neither reported for nor did
perform their duties.

Correct to the extent that a re-view petition is pending before the Apex Court and
appropriate action will be taken in light of the decision of the Supreme Court of
Pakistan. :

No comments.

On Grounds.

A.

F.

Incorrect. The appellant alongwith other incumbents reinstated against the
sanctioned regular posts, with immediate effect, subject to the fate of re-view
petition pending the August Supreme Court of Pakistan.

. Correct to the extent that the employees entitled for the period they have worked

with the project but in the instant case they have not worked with the project after
30/06/2014 till the implementation of the judgment. Anyhow the Department will
wait till decision of re-view petition pending in the Supreme Court of Pakistan.

As explained in para-7 of the grounds above.

Incorrect. The Department is bound to act as per Law, Rules & Regulation.
Incorrect. After the judgment dated:26/06/2014 of PHC, Peshawar this
Department filed Civil Petition N0.496/2014 in the Apex Court of Pakistan.
Which was decided by the larger bench of Supreme Court of Pakistan where
dismissed all the civil petitions filed by the Govt. of Khyber Pakhtunkhwa on
24/02/2016 and now the Govt. of Khyber Pakhtunkhwa filed a re-view petitions
in the Apex Court of Pakistan against the decision referred above. Which is still
pending. The appellant alongwith other incumbents reinstated against the
sanctioned regular posts, with immediate effect, subject o0 the fate of re-view
petition pending in the August Supreme Court of Pakistan.

Incorrect. Verbatim based on distortion of facts. As explained in Ground-E above.




G. Incorrect. They have worked.a-gainst the project post and the services of the
employees neither regularized by the court nor by the competeht forum hence
. nullifies the truthfulness of their statement.
H. Incorrect. The appellant alongwith other incumbents have takcn aJl the bcneﬁts
for the period, they worked in the pIOJCCt as per project policy. .
I. The respondents may & also be allowed to raise further grounds al thc time of
arguments. '

Keeping in view the above, it is prayed that the instant appeal may kindly be.
dismissed in the Interest of merit as a re-view petition 1s still pendinig-before the Supreme
Court of Pakistan. '

Secretary to Govt. of Hhyber Pakhtunkhwa Director General
Population Welfpre, Peshawar. Population Welfare Department
Respondeft No.2 Peshawar

. Respondent No.3 .

pulation Welfare Officer
District Charsadda
Respondent No.5

District




4 . al] ' . . .
: kffn, ware : . . o l )
. IN THE HONORABLE SERYI(?E TRIBUNAL, KHYBER PAKHTUNKHWA,
PESHAWAR. ' -
. 4
; In Service Appeal No.1139/2017. .- {
' Mehdi Khan, F.W.A(Male) (BPS-05).......... { (Appellant)
f VS
‘ Govt. of Khyber Pakhtunkhwa and others .......... o (Respondénts)
.
: : Counter Affidavit

-‘ I Mr.. Sagheer Musharraf, Assistant Director (Litigation), Directorate General of
Population Welfare Department do solemnly affirm and declare on oath that the contents
9f para-wise comments/reply are true and correct to the best of my ;knowledgc and .
available record and nothing has been concealed from this Honorable Tribunal.

[
Deponént
i ' Sagheer Musharraf

e e B g e - e —aa e - e

! : Assistant Director
(Lit) -




