. ORDER Firsmemass - ey
| 04.10.2022 1. Counsel lor the appellant present. Mr. Muhammad Adeel Butt, Additional

Advocate General for respondents present.

2. Arguments were heard at great length. [Learned counsel for the appellant -
submitted that in view of the judgment of august Supreme Court of Pakistan
dated 24.02.2016, the appellant was entitled for all back benefits and scniority
from the date of rcgularization of project whereas the impugned order of .
reinstatement dated 05.10.2016 has given immediate effect to the reinstatement of =
the appellant. T.earned counsel for the appellant was referred to Para-5 of the
representation, wherein the appellant himself had submitted that he was reinstated
from the date of termination and was thus entitled for all back benefits whercas, |
in the referred judgement apparently there is no such fact stated. When lhek
lcarncd counscl was confronted with the situation that the impugned order was
passed in compliance with the judgment of the Hon’ble Peshawar High Court
decided on 26.06.2014 and appeal/CP decided by the august Supreme Court of
Pakistan by way ol judgment dated 24.02.2016, therefore, the desired reliel if -
granted by the Tribunal would be cither a matter directly concerning the terms of o
the above referred two judgments of the august Hon’ble Peshawar High Court
and august Supreme Court of Pakiétan or that would, at least, not coming under
the ambit of jurisdiction of this ‘Tribunal to which learned counsel for the .
appellant and learned Additional AG for respondents were unanimous to agree . .
that as review petitions against the judgment of the august Supreme Court of
Pakistan dated 24.02.2016, were still pending before the august Supreme Court of
Pakistan and any judgment of this I'ribunal in respect of the impugned order may
not be in conflict with the same. ‘Therefore, it would be appropriate that this
appeal be adjourned sine-dic, leaving the parties at liberty to get it restored aﬁd -
decided alter decision of the review petitions by the august Supreme Court 0["'_ :
Pakistan. Order accordingly. Partics or any of them may get the appeal restored S
and decided cither in accordance with terms of the judgment in review petitions |

or merits, as the case may be. Consign.,

3. Pronounced in open court in Peshawar and given under-our hands and -
. - o . y: .
seal of the Tribunal on this 4" day of October, 2022.

(I<ar

ha Padl) - ' (Kalim Arsha-'(i.Khan)

Mcmber (14) _ Chairman

#



(03.10.2022 .. Junior 1o counscl for the appellant present. Mr.
bMuhan}mad Adcel Butt, Additional Advocate General

> |
for respondents present. :

, Junior to counsel for the appellant! requested for

adjournment on the ground that his senior counsel is not

i
available today. Last chance is given, failing which the

casc will be decided on available record without the |

arguments. fo come up for arguments on 04.10.2022

before DB, !

(l"arla I’a;ulj (Kalim Arshad Khan)

Member (13) - Chairman




29.11.2021 Appellant present through counsel. .
Kabir Ullah Khattak learned Additional Advocate
General alongwith Ahmad Yar A.D for respondents present.
File to come up alongwith connected Service Appeal
No.695/2017 titled Rubina Naz Vs. Government of Khybér
Pakhtunkhwa, on 28.03.2022 before D.B.

(Atig ur Rehman ,Wazir)' S (Rozina Rehman)
Member (E) Member (J)
28.03.2022 - Learned counsel for the appeliant present.

Mr. Ahmadyar Khan Assistant Director (Litigation)
alongwith Mr. Kabir Ullah Khattak Additional Advocate General

for the respondents present.

File to come up alongwith connected Sérvice Appéal
No.695/2017 titled Rubina Naz Vs. Government of Khyber
‘Pakhtunkhwa on 23.06.2022 before the D.B.

o __-“(Rozina Rehman) A o (Salah-Ud-Din)
’ Member (J) ™" Member (J)
23.06.2022 Junior of learned counsel for the appellant present. Mr. Ahmad Yar

Khan, Assistant Director (Litigation) alongwith Mr. Naseer-ud-Din Shah,

Assistant Advocate General for the respondents present.

File to come up alongwith connected Service Appeal No. 695/2017

titled Rubina Naz Vs. Government of Khyber Pakhtunkhwa on 03.10.2022

“before D.B. A
) \
. 1
S

E

(MIAN MUHAMMAD) (SALAH-UD-DIN)

-

M"E MBER ( EXECUTIVE) MEMBER (JUDICIAL)

o = . : . .o




16.12.2020 | J'urlior“to §o§ﬁs¢1'_f6r the appellant present. Addiﬁonai: Lo
" AG alongwith Mr. Ahmad Yar Khan, AD(Litigation) for
| -respondents present - '. ) o
Former requests - for ad]oumment as learned senlor
counsel for the. appellant is engaged today be_for_e the
Hon’able ngh Court Peshawar in different cCases.

Adjourned to 11 03 2020 for arguments before D.B.

' (Mian Muhammad) - Chair&lﬁ” "

Member (E)

11.03.2021 | Appellant present through counsel

Kabir Ullah Khattak Iearned Additional Advocate General
alongwith Ahmadyar Khan A.D for respondents present.

 File to come up alongwith connected appeal No.695/2017
titled Robinaz Vs. Government of Khyber Pakhtunkhwa, on
01.07.2021 b | -

(Mian Muhammad) _ (Rozina Rehman)
Member (E) Member (J)

01.07.2021 - Appellant present through counsel.

Kabir Ullah Khattak learned Additional Advocate General

for respondents present

File to come up anngwuth ‘connected Servnce Appeal
' N0.695/2017 titled Rubina Naz Vs. Government of Khyber
* pakhtunkhwa, on 29.11.2021 before D.B.

mogg%hman) N Ch%

Member(J)-




03.04.2020 ‘Due to public holiday on account of - COVID 19 the case |s
- adjourned- for the same on 30.06. 2020 before D.B. '

30.06.2020 Due to Covid-19, the case is adjourned To come up for _the
“same on 29 09.2020 before D.B. : '

~ Mr. Kabir Ullah Khattak Iearned Addltlonal Advocate
General alongwith Ahmad Yar Khan A.D for respondents
present..

An application seeking adjournment was filed on the

ground that his counsel is not available. Almost 250

connected appeals are fixed for hearing today and the

parties have engaged different counsel, Some of the

counsel are busy before august High Court while some

‘éf'l | are not available. It was also reported that a reVieW
‘\._ - petition in respect of the subject matter is also pending
S in the august Subreme Court of Pakistan, therefore, .
A case is adjourned on the request of counsel for |
W appellan |

ument’s; on 16. 12.2020 before D. B

 (Mian Muhammdd) (Rozina Rehman) R

Member (E) ' Member (J)

- -- 29.09.2020 Appellant present through counsel.




26.()9..20:19 Junior counsel for the appellant and Mr. Kab1rullah Khattak,

. Additional AG for the respondents present. Jumor counsel for the

appellant requested for adjoumment on the ground that learned senior -

counsel for the appellant is busy before the Hon’ble Peshawar High
Court and cannot attend the Tribunal today. Adjourned: t011.12.2019

for arguments before D.B.

(HUS SHAH) (M. AMIN Kﬁ\] KUNDI)
MEMBER MEMBER
11.12.2019 Lawyers are on strike on the call of Khyber PakhtunkhWatBar

Council. Adjourn. To come up for further proceediugs/arguments on

25.02.2020 before D.B. ﬁm )

N
B SV,

Member A 'Membe_r. .

25.02.2020 Clerk to counsel for the appellant andv_Mr. Kabir Ullah
Khattak learned Additional Advocate General present. Clerk
to counsel for the appellant seeks adjournmen' as -learnec

counsel for the appellant is not available. AdJoum To come

9.

Member ..~ Member

up for arguments on 03.04.2020 before D. B

*.
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02052019 Clerk to ;couns.él'.f(;;fgﬁé appellant and Mr. Riaz Paindkhel

learned Assistant Advocate General alongwith Mr. Saghir

\ Musharaf, AD for the respondents present. Clerk to
| counsel for. the apbellant- requested for adjournment. as-f“‘
counsel for the appellant is not in attendance. Adjburn. To

come up for arguments on 16.05.2019 before D.B.

o s . . ST s
' S
_{L \ ) / .
Member ‘ . Member
16.05.2019 Counsel for the appellant énd Addl. AG alongwith . )

Saghir Musharaf, A.D for the respondents present.

| Due to demise of his father, learned Member of the :
Bench (Mr. Hussain Shah) is on leave. Adjourned to =
29.07.2019 for further proceedings before the D.B. B

' Chairman

29.07.2019  Junior to counsel for the appellant present, - stated thaltlj_:.'
identical nature appeals have been fixed for hearing ,-On- |
26.09.2019 and sought adjbummént. Adjourn. To come up for .- :
arguments on 26.09.2019 before D.B. SR

Mefng




~ 07.11.2018

28.12.2018

14.02.2019

Due to retirement of Hon’ble Chaifman the
Tribunal is defunct. Therefore, the case is adjourned. To

4&

come up on 31.12.2018.

Nemo for appelllayi‘lstf: ,kAddl.A'&alongwith Saghir -
Musharaf, A.D for_the respondents present.

Learned AAG states that in a matter involving
similar  proposition  (antedated  regularization) . the
respondents have submitted a Review Petition before the. |
Apex Court which is pending disposal while the other
similar matters before this Tribunal are fixed for hearing on

14.02.2019. Let instant matter be also adjolurned to

14.02.2019 for arguments before the D.B. Notices o

appellant/counsel be issued for the next date.

" Member

Clerk of counsel for the appellar and Addl. AG -
alongwith Sagh1r Musharaf, AD for the respondents

present.
Due to general strike on the call of Khyber

Pakhtunkhwa Bar Council the matter is adjourned to .-

02.05.2019 before the D.B. -

i
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Junior to counsel for the appellant present. Mr. Riaz
Painciakheii learned Assistant Advocate General present. Junior to
counsel for the appellant submitted which is placed on file and
seeks adjournment as senior counsel for appellant is not available.

Adjourned. To come up for arguments on 03.08.2018 before D.B.

f /
o
(Ahmad Hassan) (Muhamthad Hamid Mughal)
Member : Member

Appellant absent. Learned counsel for the appellant is
also absent. However, ;;lerk of counsel for the appellant
present and requested for adjournment. Mr. Kabirullah
Khattak, Additional AG alongwith Mr. Sagheer Musharaf,
Assistant Director for the respondents present. Adjourned. To

come up for arguments on 27.09.2018 before D.B.

A

(Ahmejlgssan) (Muhammad Hamid Mughal)
Member (E) Member (J)

Clerk of counsel for the appellant and Mr. Kabirullah Khattak,

Additional AG alongwith Mr. Masroor Khan, Junior Clerk and Mr.
Zakiullah, Senior Auditor for the respondents present. Due to
general strike of the bar, arguments could not be heard. Adjourned.

To come up for arguments on 07.112018 before D.B alongwith

connected appeals. ) \
UN-y g )
(Ahmadman) (Muhammad Amin Kundi)
Member (E) ) Member (J)



26.02.2018 =~ Counsel for the appellant and Addl:' AG for fespondent's.

" present. Written reply not submitted. Requested for adj_oumment.

'_Adjournéd. To come ﬁp for written reply on 13.03.2018 before

~ SB.
(Ahmad Hassan)
‘Member(E)
Lt
13.03.2018 " Clerk of the counsel for appellant present. Mr. Riaz

Paindakhel, Assistant AG alongwith Mr. Zaki U‘lAl,ah_', -Senior
Auditor for the respondent present. Written reply not submitted.
V'_.R'.t_jquesl:cd' for adjournment. Adjourned. To come up for

written !'eply/commenls on 26.03.2018 before S.1B.

26.03.20_18.,._..,,,- ' Appellant absent. Clerk of the counsel present on
. behall of appetlant. Mr. Kabir Ullah Khattak, Add}: AG alongwith

Mr. Sagheer Musharraf, AD (Lit) for respondent No. 2, 3 & 5 &

M. Zaki Ullah, Senior Auditor for respondent No. 4 also present.

Written reply submitted on behalf of respondent no. 2, 3, 4 & 5.

Saghcer Musharral (Representative) of the respondent department

o?he o = eeelate g

rely Dwrittén reply by respondents- No: 2, 3 & -3 ontbehdll of

~respondent No. [ To come up for rcjoinder and arguments on

oyl lS before D.13.

(.

Mcm bél;

.
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Counsel for the 'A»’a:lppellant present. Preliminary
arguments heard. It was contended by learned counsel for the
appellant that the appellant was appointed as Chowkidar vide
order dated 27.03.2012. It was further contended that the

“appellant was terminated on 13.06.2014 without serving any

charge sheet, statement of allegations, regular inquiry and
show cause notice. It was further cohtended that the appellant
challenged the impugned order in august High Court in writ
petition which was allowed and the respondents were directed

to reinstate the appellant with back benefits. It was further

contended that the respondents also challenged the order of

august High Court in apex court but the: dppeal of the
respondents was also rejected. It was further contended that

the respondents were reluctant to reinstate the appellant,

therefore, the appellant filed C.O.C application' against the

respondents in august High court and ultimately the appellant

was reinst;ated in service with immediate effect but back

benefits were not granted from the date of regularization of

the project.

The contentions raised by learned counsel for the

'appellant need consideration. The appeal is admitted for

~ regular hearing subject to limitation and all legal objections.

The appellant is directed to deposit security and process. fee

within 10 days, thereafter notice be issued to the respondents

- for written reply/comments for 26.02.2018 before S.B. .

Vi
(MUHAMMAD AMIN KHAN KUNDI)
: MEMBER

{\.',; '
r




~ Form-A

FORMOF ORDERSHEET -
| Court of -
: Case No. - 1303/2017
§;No. Date of order ~ Order or other proceedings with signature of judge
| proceedings ' :
1 2 3
1 | 21/1172017 * The appeal of Mr. Muhammad Zakirya resubmitted
' today by Sy'ed Rehmat Ali Shah Advocate, rhay be entered in the
Institution Register and pui up to Worthy Chairman for proper
#5epr|: order please. : P~
4~ REGISTRAR
2- 7/7//1//_7.. N This case is entrusted to S. Bench for preliminary hearing
to be put up there on 'iL/lZZl’I.
12112.2017 Clerk of the counsel for the petitioner present. Due
~ tp general strike of the bar, counsel for the appellant is not
in attendance. To come up for preliminary hearing on
19.01.2018 before S.B. -
C




Lﬁ ‘ Distt. Nowshera recelved today i.e. on 16.11.2017 is incomplete on the followmg score \

" which is returned to the counsel for the appellant for completion and resubmission within \

15 days. ! ?'. " ;.
. ! . : lr T 4
1- Copy of impugned order dated 5.10.2016 mentioned in the heading of the appeal is - " 4+ *
not attached with the appeal which may be placed on it. | ‘\';jf T
2- Pages nos. 24, 25 to 54, 57 and 58 are illegible which may be replaced by S

legible/better one.

N‘o. QLIQ ( /S.T,

Dt. IZZIZ /2017 NN

REGISTRAR

SERVICE TRIBUNAL Ty
KHYBER PAKHTUNKHWA Bk

PESHAWAR.
Syed Rehmat Ali Shah Adv. Pesh. ‘
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MAT ALI SHAH
Advocate High Court

" " BEFORE K.P.K, SERVICE TRIABUNAL, K.P.K, PESHAWAR
InRe. S.AP No. |2 03 /2017 R
: o R ¥
Muhammad ZaKirya ........coceeeeuveneenennennennnnen. ;....,....'....Appellant
Versus
Government of Khyber Pakhtunkhwa and OtherS......:.'...r.Respondents
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BEFORE K.P.K, SERVICE TRIABUNAL, K.P.K, PESHAWAR

Appeal No. } 6 03 % 17

Muhammad Zakirya S/O Ashraf u Din R/O Garib Abad,
Aman Garh District Noshehra

Appellant

| Pakhtukhwa
| Khsi‘:sli.ce Tribunat

) Versus
Diary No--\-&li‘ '
Lb-11-24f

1. Government of Khyber Pakhtunkhwa thrbugh Chief

Dated

Secretary, Civil Secretariat, Peshawar.

2. Govt of Khyber Pakhtun Khawa through Secretary

Population Welfare Department, Peshawar.

3. Director General, Population Welfare Department, Plot
No. 18, Sector E-8, Phase VII, Hayatabad Peshawar.

4. Account General, Khyber Pakhtunkhwa at account

General office, Peshawar Cantt.
3. District Population Welfare Officer Goldor, Chitral.

fererese .., Respondents 7
= "

—7 X
Registr-46/1D

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE ACT OF THE RESPONDENTS WHO
ISSUED REINSTATEMENT ORDER DATED 5/10/2016 BY
REINSTATING THE APPELLANT WITH IMMEDIATE
EFFECT. ’
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" PRAYER IN APPEAL:

ON _ACCEPTANCE OF_THIS APPEAI:,, THE
IMPUGNED REINSTATEMENT ORDER 'DATED
5/10/2016 MY GRACIOUSLY BE MODIFIED AND
THE APPELLANT __ MAY KINDLY BE
REINSTATED IN SERVICE SINCE 13/06/2014
INSTEAD OF 5/10/2016 AND REGULARIZE THE
APPELLANT FROM THE DATE OF
REGULARIZATION i.e. 01/07/2014 WITH ALL
BACK BENEFITS IN TERM OF FINANCIAL AND
SERVICE BENEFITS, ARREARS, PROMOTIONS,
SENIORITY 1IN ACCORDANCE WITH LAW,
CONSTITUTION AND DICTA OF SUPERIOR
COUERTS.

Respectfully Sheweth.

The Petitioner humbly submits as under:-

1. That the appellant was initially appointed as Chawkidar (BPS-01) on
contract basis in District Population Welfare office, Chitral on
27/03/2012.

{Copy of the appointment order is attached as Annexure-A}.

2. That later on the Project in question was converted into regular budget
and services of employees were regularized.

3. That the Pespondents instead of regularizing the service of appellant,
issued termination order, office order No. F.2(3)/2013-14 dated
13/06/2014. It is worth to mention here that the respondent were bent

to appoint their blue eyed ones upon the regular post of the project in
question

{Copies of termination order is Annexure-B}.
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4. That the appellant along with rest of other employees
challenged/impugned their termination order before the Hon’ble
Peshawar High court vide W.P No. 1730-P/14.

5. That the Hon’ble Peshawar High Court while endorsing the rights of
appellants pleased to allow the Writ Petition through order dated
26/06/2014.

(Copy of order/judgment dated 26/6/2014 is Annex-D)

6. That the respondents impugned the order passed by Hon’ble Peshawar
High Court before Supreme Court by filing CPLA No. 496-P/2014.
But the Hon’ble Supreme court through order dated 24/2/2016 upheld
the Order/judgment of Hon’ble Peshawar High Court and dismissed
the CPLA filed by Respondents.

{Copy of CPLA and Order of Supreme Court is Annexure-E }.

7. That despite the clear orders/judgments of Hon’ble High Court dated
26/06/2014 and Hon’ble Supreme Court dated 24/02/2016 the
respondents were reluctant to comply the courts orders and accept the
genuine rights of appellant and his other colleagues to reinstate them
since the date of termination and to regularize them. The appellant
filed COC No. 186-P/2016, which was disposed of by the Hon’ble
Peshawar High Court vide Order dated 3/08/2016 with direction to
respondents to implement the judgment of Hon’ble Peshawar High
Court within 20-days.

{Copy record of COC is attached as Annexure-F}

8. That again the respondents were seemed disobedient towards the
order of Hon’ble Superior Courts the appellant compelled to file
another COC No. 395-P/2016 in order to get the orders/judgments of
Hon’ble courts implemented.

(Copy of COC No. 395-P/2016 is Annexure-G)

9. That during the pendency of COC No. 395-P/2016 the respondents
passed an impugned office order No. SOE (PWD) 4-9/7/2014/HC
dated 5/10/2016 and 24/10/2016 and reinstated the appellant with
immediate effect instead of 13/6/2014 or at least from the date of
regularization dated 1/7/2014. The same was in contravention of
Order of Hon’ble High Court and Supreme Court and was also against
the rights of appellant.

Copy of impugned reinstatement order is attached as annexure-H)

10. That feeling aggrieved the appellant moved departmental appeal on
2/12/2016, but again the respondent as usual by using all sort of
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delaying tactics to deprive the appellant from their due rights.
Furthermore despite the laps of statutory period have not informed the
appellant about fate of departmental appeal. It is pertinent to mention
here that the respondents at first showed positive response to appellant
by assuring that department is keen to redress their genuine issue. It is
one of the reason which delayed the matter to be addressed before this
Hon’ble Tribunal.

(Copy of appeal is Annexur-I)

11. That feeling dissatisfied and deprivation the appel]ant prefer the
instant appeal on the following grounds inter alia.

GROUNDS:

A.  That the impugned Office reinstatement Order dated 5/10/2016
to the extent of “immediate effect” is against law, facts and
utter disregard of Order/judgment of Hon’ble Peshawar High
Court dated 26/6/2014, in which it was clearly mentioned that ;
“This writ petition is allowed in the terms that the
petitioners shall remain in the post....” Which order was later
on endorsed by Hon’ble Supreme court through order dated
24/2/2016. Hence the interference of this Hon’ble Tribunal to
modify and give retrospective effect to reinstatement order
dated 5/10/2016 from the date of termination dated 13/6/2014
or from the date of conversion of project into regular side dated
1/7/2014, will meet the ends of justice.

B. Tfi’at when the post of the appellant went on the regular side,
and the termination office order dated 13/6/2014 was declared
illegal by the Hon’ble Superior Courts, then not reckoning the

rights of the appellant from that day is not only against the law -

but also against the norms of justice. Hence the impugned
office order is unwarranted.
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That the impugned office order dated 5/10/2016 to the extent of
reinstatement with immediate effect is contradictory to the
monthly pay slip and service card of similarly placed
employees who were also reinstated through the office order
dated 5/10/2016. The pay slip reveal that the services of the
employees is S years something. Meaning thereby that the
respondents considered the employees since the date of initial
appointment while on other hand they reinstated the appellant
with immediate effect dated 5/10/2016 and left the previous
services in vacume. Which is not only unlawful but also against
the provisions of constitution of Pakistan. Hence need the
interference of this Hon’ble tribunal.

(Copy of Pay slip and Service card is attached as
Annexure J and K)

‘That it is worth to mention here that, in a connected case,

CPLA No. 605/2015 with the CPLA No. 496, of 2014, the apex
court has already held that not only the effected employee is to
be re-instated into service, after conversion of project to current
side, as regular civil servant, but are also entitled for all back
benefits for the period they have worked with the project or the
KPK government. Hence in the light of the above findings the
office reinstatement order dated 5/10/2016 deserve interference
to meet the ends of justice.

(Copy of order dated 24/2/2016 is attached as Annexure-L)

That in the light of judgment of Hon’ble High Court dated
26/6/2014 the appellant were presumed to be in service with
respondents and during the period i.e. from termination till
reinstatement by respondents the appellant did not engaged
in: any other profitable activity, either with government or
semi government department. Hence the modification. of office
order dated 5/10/2016 is the need of hour.

That under the constitution and dicta of Supreme Court reported
in 2009 SCMR 1 the appellant are entitled to be treated alike.
As the Hon’ble Supreme Court in similar nature case reported
in 2017 PLC (CS) 428 [Supreme Court| pleased to allow the
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relief. Hence the appellant is entitled for equal treatment and is
thus entitled for back benefits and other attached benefits.

That under the constitution of Islamic republic of Pakistan
discrimination is against the fundamental rights. And no one
could be deprived from his due rights on any pretext. Hence the
appellant is entitle for all back benefit, seniority and other
rights.

That it is evident from entire record the conduct and treatment

of respondents with the appellant was not justifiable. The

appellant was dragged to various court of law and then

intentionally not complying Hon’ble Court orders. Which"
compelled the appellant to move more than one time COC and

miscellaneous applications, and the same resulted not only huge

financial lose to appellant but also mental torture.

That it is due to extreme hard work of appellant along with
other colleagues the project achieved the requisite objectives,
and the Provincial Government constrained to put the project on
regular side. Thus the appellant is entitled to be given all
financial benefits admissible to regular employees, such as
pensionary benefits and other benefits attached from the date of
appointment.

That the Respondents erroneously exercised their discretion
against judicial principle passed the impugned order and opened a
new pandora box in clear violation of Service law, hence, they
office reinstatement order dated 5/10/2016 is liable to be-

modified by giving retrospective effect with effect.

That other grounds will be raised with prior permission of
Hon’ble tribunal at the time arguments.

IT IS, THEREFORE, MOST RESPECTFULLY PRAYED
THAT ON ACCEPTANCE OF THIS APPEAL AN ORDER
MAY GRACIOUSLY BE PASSED TO;
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MODIFY THE IMPUGNED REINSTATEMENT
ORDER BY REINSTATING THE APPELLANT
SINCE 13/6/2014 INSTEAD OF 5/10/2016.

- DIRECT THE RESPONDENT S TO PAY ARREARS

OF MONTHLY SALARY/BACK BENEFITS OF
INTERVENING PERIOD LE. 13/6/2014 TO
5/10/2016.

REGULARIZE THE APPELLANT SINCE, 1/7/2014. .

REVISIT THE SENIORITY LIST BY GIVING
SENIORITY ACCORDING TO INITIAL
APPOINTMENT OF APPELLANT.

ANY OTHER RELIEF WHICH THIS HON’BLE
COURT DEEMS FIT MAY KINDLY BE AWARDED.

Appellant

Through,'

Rahmat ALI SHAH

Advocate High Court!

VERIFICATION:

It is verified that (as per information given me by my client) all thé contents of the
instant appeal are true and correct and nothing has been concealed intentionally
from this Hon’ble Tribunal. And no such like petition is filed before any other

forum..

|
|
Dated: 16/112017
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BEFORE K.P.K, SERVICE TRIABUNAL, K.P.K, PESHAWAR

S.A.No. 1017

Muhammad Zakirya

Versus

Government of Khyber Pakhtunkhwa and others

Application for condonation of Delay

Respectfully Sheweth.

That the instant Service Appeal has been filed by petitioner/
appellant today, in which no date has yet been fixed.

That the content of the main appeal may gramously be considered
an integral part of this petition.

That as the appellant belong to far-flung area of chitral and after
filing of departmental appeal on 2/11/016 before the competent
authorities the appellant with rest of their colleagues regularly
proceeded the appealed filed. The Departmental Appellate
Authority every time was assuring the appellant with some positive
outcome.. But despite passing of statutory period and period
thereafter till filing the accompanying service appeal before this
Hon’ble Tribuanl, the same were never decided or never
communicated the decision if any to appellant.

That beside the above the accompanying service Appeal is about
the back benefits and arrears thereof and as financial matte, which
effecting the current salary package regularly etc, of the appellant,
so having repeatedly reckoning cause of action.




)

That the delay in filing the accompanying appeal was never
deliberate, but due to reason for beyond control of petitioner.

That beside the above law always favor the adjudication on merits
and technicalities must always be eschwed in doing justice and
dealing cases on merit.

It is therefore most respectfully prayed that on acceptance
of the instant petition, the delay in. filing of the
accompanying Service Appeal may graciously be
condoned and the accompanying service Appeal may
graciously be decided on merits.

Appéllant
Through:

Arbab Saiful Kamal
Advocate High Court

&

Rahmat ALI SHAH
Advocate High Court

Dated: 16/10/2017
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BEFORE K.P.K, SERVICE TRIABUNAL, K.P.K, PESHAWAR

Appeal No. | 1017

Muhammad Zakirya

Versus

Government of Khyber Pakhtunkhwa and others

AFFIDAVIT

I, Muhammad Zakirya S/O Ashraf u Din R/O
Garib Abad, Aman Garh District Noshehra, do hereby

solemnly affirm and declare on oath that the contents of the instant
appeal are true and correct to the best of my knowledge and belief and

nothing has been concealed from this Hon’ble Tribunal.
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BEFORE K.P.K, SERVICE TRIABUNAL, K.P.K, PESHAWAR

Appeal No. /017

M. Zakirya  Versus Government of Khyber Pakhtunkhwa, etc

ADDRESSES OF PARTEIS

Appellant

Muhammad Zakirya S/O Ashraf u Din R/O Garib Abad,
Aman Garh District Noshehra

Respondents

1. Government of Khyber Pakhtunkhwa Through Chief
Secretary, Civil Secretariat, Peshawar. '

2. Govt of Khyber Pakhtun Khawa through Secretary
Population Welfare Department, Peshawar.

3. Director General, Population Welfare Department, Plot
No. 18, Sector E-8, Phase VII, Hayatabad Peshawar.

4. Account General, Khyber Pakhtunkhwa at account
General office, Peshawar Cantt.

5. District Population Welfare Officer Peshawar, plot No.
18, Sector E-8, Phase-VII, Peshawar. .

Appellant Through
Sayed Rahmat Ali Adv
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OFFICE OF THE DISTRICT POPULATION WELFARE OFF ICER,NOWSHERA -
o . Shah Nawaz Khan Bangalow, Durrani Strect Kabul River, Nowshera City. ..
T ﬂ‘ . . Ph: 0923-645128, ci.’riiailz‘ gnwo Nowshera@yahoo.com ) , @

. , ‘ Nowshera Datedks]# /- 2~ /2012,
OFFER OF APPOINTMENT o 73 :
— . o

No.1(1)/Admn 2011-2012: Consequent upon the recommendation of the Departmental Selection
Committee (DSC), you are offered for appointment as Family Welfare Assistant (Male) BPS-5 on contract .
basis in Family Welfare Centre Project (ADP 2011-2012) in District Population Weifare Office, Nowshera for
the project fife on the following terms and conditions. S :

i

TERMS & CONDITIONS ' S : : o -

0 . 1

1. Your appointment against the post of Family Welfare Assistant (Male) BPS-5 is purely on contracf . Lot
basis for the project life. This. Order will automatically stand terminated unless extended. You will .
get pay in BPS-5 (5400-260-13200) plus-usual allowances as admissible under the .“ﬂ??;.- '

2. Your services will be liable to terminaii:m without‘assigni‘ng any reéson‘durin'g _ttie égrrency of the .

agreement. [n case of resignation, 14 days prior notice.will be required, otherwise your 14 days pay

’ plus usual allowances will be forfeited. . .
.o K N i : 4
3. You shall-provide Medical Fitness Certificate from the Medical Superintendent of the DHQ Hospital,

Nowshera before joining service. .

4. Being contract employee, in no way you will be treated as Civil Servant and in case your
performance is found un-satisfactory or found committed any mis-conduct, your service will be
terminated with the approval of the compatent authority without adopting the procedure provided in -

- " Khyber Pakhtunkhwa (E&D) Rules, 1973 which will not be challengeable in Khyber Pakhtunkhwa
Service Tribunal / any court’of law. ¥ T cro R ‘

5. You shall be held responsible for the losses accruing to the Project due to your carele!ssnesspr in-
efficiency and shall be recovered from you. . . . ' L I .

- R N . , i P R ’ - . Lo ; . - li . - -
: * 6. You will neither be entitled to any pensicn or gratuity for the service rendéred by neither you nor
S . you will contribute towards GP Fund or CF Fund. e S ’ ’ -

7. This offer shall not confer any right on you for regularization of your service agaipst the pos{’
occupied by you or any other regular posts in the Department, . . T '

8. You have to join duty at your own expgnéés.

9. if you accept the-above.térms and conditidﬁs; you should report 'for,&.u‘til to the D]Siricli Pop"ulétion
Welfare Officer, Nowshera within 15 days of the receipt of this offer failing which your appointment
shall be considered as cancelled R - o : o

10. You will execute a surety. bond with the Dep'aijtmenl. )

) R _ e (Malik- Taj) . .
o * - S _ District Population Weifare Officer,
- S o T ’ Nowshera | .

Muhammad Zakriya slo Ashraf-u-Din " - O
 Moh:Gharib Abad ,Aman Garh, Tehsil and District Nowshera.

Copy _fon}varded fo the:-

PS to Director General, Population Welfare bep.artment,. Pes_hbawar. o

1.
2. District Accounts Officer, Nowshera. . A S -
- 3. Account Assistant (Local), DPW Office, Nowshera. . B ‘ d
-4, Official concerned. A : ‘
5. Master File. ' .
. 1 . : . . ] @" ,' - ; D . .
o District Populatioh Welfare Officer,
- " .- Nowshera - -
*Zawar*
: o .
i
. | -
- ¢ } H
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. » ' :
OFFICE OF THE DISTRICT POPULATION WELFARE OFFICER',NOWSI'IERA :

Shah Nawaz Khan Bangalow, Durrani Street Kabul River, Nowshera City. i N
Ph: 0923-645128, e.mail: dowo_Nowshera@yahoo.com . @

LELEIL T LR YT N -

' Nowshera DatedJ°F /- 2 - /2012,
OFFER OF APPOINTMENT SR -,Q’? ~ o
i ; . . A

No.1(1)/Admn 2011-2012: Consequent upon the recommendation of the Departmental Selection
Commiittee (DSC), you are offered for appointment as Family Welfare' Assistant (Male)} BPS-5 on contract .
basis in Family Welfare Centre Project (ADP 201 1-2012) in District Population Welfare Office, Nowshera for
the project life on the following terms and conditions; : :

A TERMS & CONDITIONS ‘

.

1. Your appointment against the post of Family Welfare Assistant (Male) BPS-5 is pu‘rély on contract
basis for the project life. This, Order will automatically stand terminated unless exterided. You will
get pay in BPS-5 (5400-260-13200) plus usual allqwanj;q's as admissible unggr t__he 'rq!g§>.‘_ )

2. Your services will be liable to terminati;n without assigning any reason during the égrrency of ths
agreement. In case of resignation, 14 days prior notice.will be required, otherwise your 14 days pay

’ plus usual allowances will be forfeited, ‘ . }
: ) N L ’ :
3. You shall.provide Medical Fitness Certificate from the Medical Superintendent of the DHQ Hospital,

Nowshera before joining service. '

4. Being contract employee, in no way you will be treated as Civil Servant and in case your
" performance is found un-satisfactory or found committed any mis-conduct, your service will be
terminated with the approval of the compstent authority without adopting the procedure provided in
- " Khyber Pakhtunkhwa (E&D) Rules, 1973§vhich-will not be challengeable in Khyber Pakhtunkhwa
Service Tribunal / any court'of law. ~ Co ST L
5. You shall be held responsible for the losses accruing to the Project due to your carelessness or in-
efficiency and shall be recovered from you. - . A i .

* 6. You will neither be entitied to any pensicn or gratuity for the service rendered by neither you nor
you will contribute towards GP Fund or CP fFund. e S : C -

7. This offer shall not confer any right on you for regﬁlariza_tion of your service 'agéinst the postﬁ.
occupied by you or ary other regular posts in the Department, . . s '

. 8. You have to join duty at your own expénée 3. |

' - ' A . Lot . | ) L

9. If you accept the above.terms and conditions, you should report for duty to tije Distric} Po;?‘ulation
Welfare Officer, Nowshera within 15 days.of the receipt of this offer failing which your appointment
shall be considered as cancelled 2 : . . P

10. You will execute a surety bond with the Department.” i

~ . . |

- : - ' : : .
. , . |

(Malik-Taj)

. S RS District Population Weifarel Officer,
‘ : ) : ' Nowshera |
N o
|

A

Muhammad Zakriya sfo Ashraf-u-Din : ,.__._»"* L
" Moh:Gharib Abad ,Aman Garh, Tehsil and District Nowshera.

Copy forwarded to the:- f

PS to Director General, Population Welfare Department, Peshawar. "
District Accounts Officer, Nowshera. . o : .
Account Assistant (Local), DPW Office, Nowshera.
Official concerned. . . '
Master File.

SR wNE

District Population ¥Velfare Officer,
.- Nowshera - - '
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Subject: COMPLETION OF ADP PROJECT i.e PROVISION. FOR POPULATION
WELFARE DEPARTMENT! KHYBER PAKHTUNKHWA

‘The subject project is going to be completed on 30/6/2014. Therefore, the
enclosed office order No. 4(35)/2013-14/Admn dated 13/06/2014 may be treated as

fifteen days notice in advance for the terminatior: of your services as on 3'0/6/2014(A.N).

District Population W elfaye Ofﬁcer,
Nowshera.

Copy to:
1. PS 1o Director General PWD, KPK Peshaar for information please.

2. Assistant Director Admn PWD KPK Peshawar for information please.
3. Account Assistant local for information piease.

(Malik Taj)
Dlstnct Population Welfare Officer,
' Nowshera
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GOVERNMENT OF KHYBER PAKHTUNKHWA, o
POPULATION WELFARE DEPARTMENT . X

02" Fluor, Abdul Wali Khan Multiptex, Civil Sccretarlat, Peshowar

Copy for information & neceséary action to the: - g

——

ARy

Dated Peshawar the 05" October, 2016 ‘ B
OFFICE ORDER o TR

No. SOE (PWD) 4-9/7/2014/HC:- In compliance with the judgments of the Hon’ahle ?
Peshawar High Court, Peshawar dated 26-06-2014 in W.P No. 1730-P/2014 and August  Eerp
Supreme Court of Pakistan dated 24-02-2016 passed in Civil Petition No. 4967P/201!4,
the ex-ADP employees, of ADP Scheme titled “Provision for Population Welfare =577 1HE8
Programme in Khyber Pakhtunkhwa {2011-14)" are hereby reipstated against the w S
sanctioned regular posts, with immediate effect, subject to the fate of Review Petition _';";_" f
pending in the August Supreme Court of Pakistan. T P
SECRETARY T
GOVT. OF KHYBER PAKHTUNKHWA 1;"’%
. POPULATION WELFARE DEPARTMENT. R
| 201% ~Yo P

. i .
Endst: No. SOE (PWD) 4-9/7/2014/HC/ Dated Peshawar the 05" Oct: 2016 18

1. Accountant General, Khyber Pakhtunkhwa. ° ' a
2. Director General, Population Welfare, Khyber Pakhtunkhwa, Peshawar.
3. District Population Welfare Officers in Khyber Pakhtunkhwa.

A~ District Accounts officers in Khyber Pakhtunkhwa.
Officials Concerned.

PS to Advisor to the CM for PWD, Khyber Pakhtunkhwa, Peshawar.
PS to Secretary, PWD, Khyber Pakhtunkhwa, Peshawar.

Registrar, Supreme Court of Pakistan, Islamabad.
Registrar Peshawar High Court, Peshawar.

10.  Master file. '

©®W N oW
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SECTIONOFFICER (ESTT

PHONE: NO. 091-9223623
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Ao,

- Respected Sir.

‘The Secretary Population Welfare'Department,
Khyber Pakhtlinkhwa', Peshawar.

Subject: Departmental Appeal.

The applicant most respectfully submit as under.

. That the applicant/undersigned was duly appointed as Family

Welfare Assistant in District Population Welfare Office,

" Noshehra on 27-3-2012.

. That later on the undersigned was terminated unlawfully by

- department, which order was set aside by Hon’ble Peshawar

-but also in violation of rlghts of appellant/under31gned a ch‘e{ |

High Court, Peshawar and regularized the appellant along with

‘other colleagues vide order/judgment dated 26/4/2014.

. That against the order of Hon’ble Supreme Court Appeal was
‘preferred to Hon’ble Supreme court by Government K.P.K,

which was dismissed by the Larger Bench of Supreme Court
and the Order/judgment of Peshawar High Court was upheld.

. That the undersigned along with other employees have been

reinstated by Government K.P.K with immediate effect Vlde
order dated 5/10/2016. |

. That as the Hon’ble Peshawar High Court has already-

‘regularized the Appellant through order dated 26/6/2014.
. Hence the officer reinstatement order dated 5/10/2016 is not

only against the spirit of Hon’ ble Peshawar High Court Order ..

with the department. - | ?;’% N




ﬁ 6. That the applicant is entltle for all back benefits, seniority and
other rights attached with the department. -

7. That the said pr1n01ple has been dlscussed in detall in the
judgment of august Supreme Courts.

It is therefore most respectfully prayed that
on- acceptance of this appeal the
applicant/petitioner may graéiously be
~allowed all back benefits, seniority and all
other attached nghts in the best mterest of

Justlce ,
: Your’sg@d/iej:ly,

Muhammad Zakirya
- Populaiton Welfare Noshehra,
Dated/ 02/12/2016 |
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Dist. Govt, NWFP-Provincial
District Accounts Office Nowshera
Monthly Salary Statement {September-2017)

Personal Information of Mr KASHIF d/wi/s of MURAD KHAN
Personnel Number: 00679645 CNIC: 1720155613225

NTN: .
Date of Birth: 13.07.1991 Entry into Govt. Service: 30.03.2012 Length of Servi ™~
\

Empioyment Category: Active Temporary ) T %Mo;\},bs
Designation: CHOWKIDAR 80003680-DISTRICT GOVERNM1 V002 by,
DDO Code: NR6203- \

Payroll Section: 001 GPF Section: 001 * Cash Center: - : \

GPF A/C No: ¢ btersst Applicd: No GPF Balance: S
Vendor Number: - g k \

Pay and Allowances: Pay scale: BPS For - 2017 Pay Scale Type: Civil  BPS: 02 \ ot

_Wagetype Amount _Wage type \
0001 {Basic 9.310.00 {1000 | House Rent Allowance A
1210 | Convey Allowance 2005 : 178500 {1300 | Medical Allowance L~
1516 ) Dress/ Uniform Allowance . 150.00 1567 | Washing Allowance 7 |
2148 | 15% Adhoc Relief AI-2013 253.00 2199 | Adhoc Relief Allow @10%
2211 | Adhoc Relief Al 2016 10% 779.00 2224 | Adhoc Relief Al 2017 10% \
'\.

Deductions - Genersal ’ \ :

. \
Wage type Amount _Wage type \ i
3002 | GPF Subscription - Rs 710 -710.00 _|3501 | Benevolent Fund AL

4004 |R. Benefits & Death Comp: -451.00 \\

. Deductions - Loans and Advances \ /

L Loan | Description V i Principal amouat I Deduction l Balaneé,

Deductions - Income Tax

Payable: 0.00 Recovered till September-2017: 0.00 . Exemp'ted: 0.00 . Recoverable: 0.00
Gross Pay (Rs.):  15,932.00 Deductions: iRs.): -1,461.00 Net Pay: (Rs.):  14,471.00

Payee Name: KASHIF \
Account Number: 0010017106970013 ;

. ' \
Bank Details: ALLIED BANK LIMITED, 250296 Pabbi Main Bazar Nowshera Pabbi Main Bazar Nowshera, Nowshera ‘
4
Leaves: Opening Balance: Availed: Eamned: Balance: \'\
Permanent Address:

City: NOWSHERA Domicilé: NW - Khyber Pakhtunkhwa ~ Housing Status; No Official -
Temp, Address:

City: Email: kashifmurad69@gmail.com
)
tem generated document in occordance with APPM 4.6.12.9 (SERVICES/29.09.2017/20:15:23/M1. n
Al amounts are in Pak R 2

* Errors & omissions
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Issuing Authority
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| 17201—6530003-9 Date of Birth| 15-01-1991

I arkOfldentfﬂcatlon NIL N ‘ — L.
B Jééue:oate: 26102014 i Valid Up To:| 25-10-2019.
{11 ‘Emmergency contact No: '0313-9191374: Blood Groug}: B+ .
4 '-P‘resent Address: ' et

. ' ASHOOR ABA[D AMANGARH TEHSIL AND - |
2 | . DISTRICT NOWSHERA i
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! IN THE HONORABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA, ki
PESHAWAR. :
In Appeal No.1303/2017.
Muhammad Zakirya, Chowkidar (BPS-01) .......... _ (Appellant)
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Govt. of Khyber Pakhtunkhwa and others .......... : . (Respondents) | ~
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S No. Documents Annexure T Page
1 ~ Para-wise comments ' 1-2
2 Affidavit 3
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Deponent .
Sagheer Musharraf
- Assistant Director (Lit)
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IN THE HONORABLE SERVICE TRIBUNAL. KHYBER PAKHTUNKHWA,

PESHAWAR.
Iﬁ Appeal No.1303/2017. .
Muhammad Zakirya, Chowkidar (BPS-01) ......... | ' (Appellant)
VS
Govt. of Khyber Pakhtunkhwa and others ...... . ‘ (Respondents)

Joint para-wise reply/comments on behalf of the respondents No.2. 3 & 5.

Respectfully Sheweth, A

Preliminary Objections.

SNOy kW

That the appellant has got not locus standi to file the instant appeal.

That no discrimination / injustice has been done to the appellant.

That the instant appeal is bad in the eye of law.

That the appellant has come to the Tribunal with un-cicaned hands.

That re-view petition is pending before The Supreme Court of Pakistan, [slamabad.
That the appeal is bad for non-joinder & mis-joinder of unnecessary partics.

That the tribunal has no jurisdiction to adjudicate the matters.

On Facts.

l.

wh

Incorrect. That the appellant was initially appointed on project post as Chowkidar in
BPS-01 on contract basis till completion of project life i.e. 30/06/ 2014 under the ADP
Scheme Titled” Provision for Population Welfare Program in Khyber Pakhtunkhwa = -
(2011-14)”. B
Incorrect. The actual position of the case is that after completion of the project the
incumbents were terminated from their posts according to the project policy and no
appointments made against these project posts. According to project policy of Govt. of
Khyber Pakhtunkhwa on completion of scheme, the employees were to be terminated
which is reproduced as under: “On completion of the projects the services of the project
employees shall stand terminated. However, they shall be re-appointed on need basis, if
the project is extended over any new phase of phases. In case the project posts are
converted into regular budgetary posts, the posts shall be filled in according to the rules,
prescribed for the post through Public Service Commission or The Departmental
Selection Committee, as the case may be: Ex-Project employees shall have no right of
adjustment against the regular posts. However, if eligible, they may also apply and.
compete for the post with other candidates. However keeping in view requirement of the
Department, 560 posts were created on current side for applying to which the project
employees had experience marks which were to be awarded to them.
Correct to the extent that after completion of the project the appellant alongwith other
incumbents were terminated from their services as explained in para-2 above.
The actual position of the case is that after completion of the project the incumbents were
terminated from their posts according to the project policy and no appointments made
against these project posts. Therefore the appellant alongwith other filed a writ petition
before the Honorable Peshawar High Court, Peshawar.
Correct to the extent that the Honorable Court allowed the subject writ petition on
26/06/2014 in the terms that the petitioners shall remain on the post subject (o the fate of ..
C.P No.344-P/2012 as identical proposition of facts and law is involved therein. And the
services of the employees neither regularized by the Court no by the competent forum.
Correct to the extent that the CPLA No0.496-P/2014 was dismissed but the Department is |
of the view that this case was not discussed in the Supreme Court of Pakistan as the case J
. DI




was clubbed with the Case of " Social Welfaré" Department, Water Management
Department, Live ‘Stock etc. in the case of Social Welfare Department, Water
Management Department, Live Stock etc. the employees were continuously for the last
10 to 20 years while in the case of Population Welfare Department their services period
during the project life was 3 months to 2 years & 2 months.

7. No comments.

8. No comments.

9. Correct to the extent that the appellant alongwith 560 incumbents of the project were
reinstated against the sanctioned regular posts, with immediate effect, subject to the fate
of re-view petition pending in the August Supreme Court of Pakistan. During the period
under reference they have neither reported for nor did perform their duties.

10. Correct to the extent that a re-view petition is pending before the Apex Court and
appropriate action will be taken in light of the decision of the Supreme Court of Pakistan.

11. No comments.

On Grounds.

A. Incorrect. The appellant alongwith other incumbents reinstated against the sanctioned
regular posts, with immediate effect, subject to the fate of re-view petition pending the
August Supreme Court of Pakistan. : '

B Incorrect. That every Govt. Department is bound to act as per Law, Rules & Regulation.

C. Incorrect. The appellant alongwith other incumnbents reinstated against the sanctioned
regular posts, with immediate effect, subject to the fate of re-view petition pending the
August Supreme Court of Pakistan.

D. Incorrect. The appellant alongwith other incumbents have taken all the benefits for the

~ period. they worked in the project as per project policy.

E. Correct to the extent that the appellant alongwith 560 incumbents of the project were
reinstated against the sanctioned regular posts, with immediate effect, subject to the fate
of re-view petition pending in the August Supreme Court of Pakistan. During the period
under reference they have neither reported for nor did perform their duties.

F. Incorrect. As explained in para-6 of the facts above.

G. No discrimination has been done to the petitioners. The appellant alongwith other
incumbents have taken all the benefits for the period, they worked in the project as per
project policy. As explained in para-E above.

H. As per paras above. A

I Incorrect. As explained in para-3 of the facts above.

J. Tncorrect. The appellant alongwith other incumbents reinstated against the sanctioned :
regular posts, with immediate effect, subject to the fate of re-view petition pending before
the August Supreme Court of Pakistan.

K. The respondents may also be allowed to raise further grounds at the time of arguments.

the above, it is prayed that the instant appeal may kindly be dismissed with

f Khyber Pakhtunkhwa
Population Yelfare, Peshawar.
Respondent No.2 Peshawar
_ { Respondent No.3
/'://

District Population’ Welfare Officer
District Nowshera
Respondent No.5




"IN THE HONORABLE SERVICE TRIBUNALKHYBER PAKHTUNKHWA,

'PESHAWAR.
In Appeal No.1303/2017. :
Muhamad Zakirya, Chowkidar (BPS-01) ..........
VS

Govt. of Khyber Pakhtunkhwa and others ..........

Counter Affidavit

(Appellant)

(Respondents)

I Mr. Sagheer Musharraf, Assistant Director (Litigation), Dlrgctordlc Gcncral of

Populatlon Welfare Department do solemnly affirm and declare on oath that the contents of para-

wise comments/reply are true and correct to the best of my knowledge and available record and -

nofhing has been concealed from this Honorable Tribunal.

I

i
i Deponent
Sagheer Mushasraf

. Assistant Director (Lit)




Before the Khyber Pakhtunkhwa Services Tribunal Peshawar

‘ Appeal No.1303/2017
Muhammad Zakria

ettt et s oo ......Appellant.
. ~V/S S T R e e T aeenl f e B b T e

Gb\(ernment of Khyber Pakhtun'khwa, through Chief Secretary,
Khyber Pakhtunkhwa Peshawar and others.......ooviiivececeeeee e, Respondents.

(Reply on behalf of respondent No.4 )
‘Preliminary Objections.

i). That the appellant has got no cause of action.
2). That the appellant has no locus standi.

3).  That the appeal in hand is time barred.

4). That the instant appeal is not maintainable.

Respectfully Sheweth:-

Para No. 1to 9:-

That the matter is totally administrative in nature and relates to
respondent No. 2,3 & 5 and they are in better position to satisfy the
grievances of the appellant. Besides, the appellant has raised no
grievances against respondent No. 4.

Keeping in view the above mentioned facts, it is therefore humbly prayed

that the respondent No.4, may kindly be excluded from the list of
respondents. |

ACCOUNTANT GENERAL
KHYBER PAKHTUNKHWA
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IN THE HONORABLE SERVI(‘ E [RIBUNAL KHYBER PAKHTUNIGHWA,

. PESHAWAR

In Appeal No.1303/2017.

Muhammad Zakirya, Chowkidar (BPS-01) .......... {(Appeltant)
VS
Govt. of Khyber Pakhtunkhwa and others .......... (Respondents),

Joint para-wise reply/comments on behalf of the res;aondents No.2,3 & 5.

Respectfully Sheweth,

. Preliminary Objections.

1
2
3
4.
5
6
7

That the appellant has got not Jocus standi to file the instant appeal.

That no discrimination / injustice has been done to the appellant.

That the instant appeal is bad in the eye of law.

That the appellant has come to the Tribunal with un-cleaned hands.

That re-view petition is pending before The Supreme Court of Pakistan, [slamabad.
That the appeal is bad for non-joinder & mis-joinder of unnecessary partics.

That the tribunal has no jurisdiction to adjudicate the matters.

On Facts.

I.

(WS ]

Incorrect. That the appellant was initially appointed on project post as Chowkidar in
BPS-01 on contract basis till completion of project life i.e. 30/06/ 2014 under the ADP

Scheme Titled” Provision for Population Welfare Program in Khyber Pakhtunkhwa

(2011-14)". -

Incorrect. The actual position of the case is that after completion of the project the
incumbents were terminated from their posts according to the project policy and no
appointments made against these project posts. According to project policy of Govt. of
Khyber Pakhtunkhwa on completion of scheme, the employees were to be terminated
which is reproduced as under: “On completion of the projects the services of the project
employees shall stand terminated. However, they shall be re-appointed on need basis, 1f
the project is extended over any new phase of phases. In case the project posts are
converted into regular budgetary posts, the posts shall be filled in according to the rules,
prescribed for the post through Public Service Commission or The Depar tmental
Selection Committee, as the. case may be: Ex-Project employees shall have no right of

“adjustment against the regular posts. However, if eligible, they may also apply and.

compete for the post with other candidates. However keeping in view requirement of the
Department, 560 posts were created on current side for applying to which the project
employees had experience marks which were to be awarded. to them. .
Correct to the extent that after completion of the project the appellant alongwith other
incumbents were terminated from their services as explained in para-2 above.

The actual position of the case is that after completion of the project the incumbents were
terminated from their posts according to the project policy and no appointments madc
against these project posts. Therefore the appellant alongwith other filed a writ petition
before the Honorable Peshawar High Court, Peshawar.

Correct to the extent that the Honorable Cowrt allowed the subject wril petition on
26/06/2014 in the terms that the petitioners shall remain on the post subject to the [ate of
C.P No.344-P/2012 as identical proposition of facts and law is involved therein. And the
services of the employees neither regularized by the Court no by the com pttcm forum.
Correct to the extent that the CPLA No0.496-P/2014 was dismissed but the Department is
of the view that this case was not discussed in the Supreme Court of Pakistan as the case
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o owas clubbed with the case of Social Welfare Department, Water, Management
r l’)épar'tment. Live Stock etc. in the case of Social Welfare Department, Water
Management Department, Live Stock etc. the employeeé wete continuously for the -last
10 to 20 yeérs while in the case of Population Welfare Department their services period
during the project life was 3 months to 2 years & 2 months.
7. No ¢omments.

No comments. :
9 Correct to the extent that “the appellant alongwith 560 incumbents of the project were

o

reinstated against the sanctioned regular posts, with immediate effect. subject to the fate.

of re-view petition pending in the August Supreme Court of Pakistan. During the period
under reference they have neither reported for nor did perform their duties.
10. Cotrect to the extent that a re-view petition is pending before the Apex Court and

~ appropriate action will be taken in light of the decision of the Supreme Court o { Pakistan.

1. No comments.

- On Grounds.

‘A, Incorrect. The appellant alongwith other incumbents reinstated against the sanctioned
regular posts, with immediate effect, subject to the fate of re-view petition pending the
August Supreme Court of Pakistan. ‘

B. Incorrect. That every Govt. Department is bound to act as per Law. Rules & Regulation.

C. Incorrect. The appellant alongwith other incumbents reinstated against the sanctioned
regular posts, with immediate effect. subject to the fate of re-view petition pending the

August Supreme Court of Pakistan.

- D. In“c_.oﬁ;ecil. The appellant alongwith other incumbents have taken all the benefits for the

period. they worked in the project as per project policy.

k. E‘C{)rrect to' the extent that the appellant alongwith 560 incumbents of the project were
reinstated against the sanctioned regular posts. with immediate effect, subject to the fate
of ve-view petition pending in the August Supreme Court of Pakistan. During the period
under reference they have neither reported for nor did perform their duties. ‘

"F. Incorrect, As explained in:para-6 of the facts above.

G. No discrimination has been done to the petitioncrs. The appellant alongwith other
“incumbents have taken all the benefits for the period, they worked in the project as per
project policy. As explained in para-E above.

. As per paras above.

L 'lnéqrrect. As explained in para-3 of the facts above.

J. Tncorrect. The appellant alongwith other incumbents reinstated against the sanctioned
regular posts. with immediate etfect. subject to the fate of re-view petition pending before
the August Supreme Court of Pakistan.

K. The respondents may also be allowed to raise further grounds at the time of arguments.

‘Keepingiaviey the above, it is prayed that the instant appeal 1 indly be dismissed with

f Khyber Pakhtunkhwa General

" Population elfare, Peshawar. Population are Department
Respondent No.2 Peshawar
s : S Respondent No.3

District Population' Welfare Officer
* District Nowshera ’
Respoudent No.5




INTHE HONORABLF SFRVHCL FRIBUNAL I\HYBER PAKHi U\IKI"WA
) PESHAWAR.

In Appeal No.1303/2017.

Muhammad Zakirya, Chowkidar (BPS-01) " ........ | | (Appellant)

VS

Govt, of Khyber Pakhtunkhwa and others .......... ‘ | " (Respondents)

1 Mr. . Sagheer Musharfaf, Assistant Director (Litigation), Directoi’ate General of
Population Welfare Department do solemnly affirm and declare on oath that the c011h,11t» of para-_

wise comments/reply are true and correct to the best of my knowledge and available record and -

(NUS@ |

_——

nothing has been conceated from this Honorable Tribunal.

Depdnent
Sagheer Musharraf
Assistant Director (Lit)

| ‘ | ‘Counter Affidavit




Before the Khyber Pakhtunkhwa Services Tribu?nal Peshawar
\ 4 :
Appeal No.1303/2017 ,
Muhammad Zakria. .. e APPEIANT,

Government of Khyber Pakhtunkhwa, through Chief Secretary, :
Khyber Pakhtunkhwa Peshawar and others.........coceiievsiiiniinn, Respondents.

(Reply on behalf of respondent No.4 )

Preliminary Objections. _

1).  That the appellant has got no cause of action.
2).  That the appellant has no locus.standi.

3).- ~ That the appeal in hand is time barred.

4). = Thatthe instant appeal is not maintainable.

Respectfully Sheweth:-

Para No. 1to 9:- A .
' ' That the matter is totally administrative in nature and relates to
-respondent No. 2,3 & 5§ and they are in better position to satisfy the
grievances of the appellant. Besides, the appellant has raised no
grievances against respondent No. 4. ‘

Keeping in view the above mentioned facts, it is thereforefh_umbiy prayed
that the respondent No.4, may kindly be excluded from the list of
respondents.

ACCO TANT GENERAL
KHYBER PAKHTUNKHWA




" Appeal Nﬁ?%’? f

Mst. Yasmeen Hayat D/O Muskat Aniin R/O village Juhore,
Tehsil and District chitral '

----------------------------------------

1. Government of Khyber Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar.

2. Govt of Khyber Pakhtun Khawa through Secretary

Population Welfare Department, Peshawar.,

3. Director General, Population Welfare Department, Plot
No. 18, Sector E-8, Phase VII, Hayatabad Peshawar.

4. Account General, Khyber Pakhtunkhwa at account

‘General office, Pesvhawar Cantt,

5. Distfict Population Welfare Officer Goldor, Chitral.

e, L R PP Respondents

&= edto-day

_ SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
Registrar™® PAKHTUNKHWA _SERVICE TRIBUNAL _ACT, 1974
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. Date of Preseni=ron o

WD

. F(’Sé;‘;b N Q'

na wadk

_"'hcald It was contcnded by lcamcd counscl for 1he'a psllam

- that the appellant was appomtcd as Female l-Iclper vide order

dated 27.02.2012. It was further contended that'the appellant
was terminated on-13.06.2014 without‘-scrving any chargc~

sheet, statcment of-aIICgaﬁons rcgulér inquiry and @how

cause nollcc It was [urthcr contended that the appcllam

challenged the unpugncd order in august IIlgh Court in writ
petition which was allowcd and the respondents were directed
fo reinstate the appellant with back benefits. It was. further

.contended that the respondents also challcngbd the order of

" august High Court in apex-court but the appceal of the

respondents was also rejected. It was further. contended that

the respondents were reluctant to reinstate the appellant,

. therefore, the- appcllant filed C.0.C application against the

wbpondcnts in august High Court and ultimately tlic appellant
'was reinstated in service with unmcdlatc offect but back
benefits were not granted from the date of regularization ol

the project.

The conténtions raised by learned counscl [for the

appcliant need consideration. The appeal is admitted 10r~

' rcgulal hcarmg subject to deosxt of security and procéss fee

: . within 10 days, thereafier notice be issued to the respondents -

for written reply/comments for 16.11.2017 before S.B.




