
Form- A
V'

FORM OF ORDER SHEET
, A

Court of

1420/2022Case No.-

Order or other proceedings with signature of judgeDate of order 
. proceedings

S.No.

321

The appeal of Mr. Rahim Ullah presented today by Mr. Noor 

Muhammad Khattak Advocate. It is fixed for preliminary hearing before

. Notices be issued to appellant and

;
03/10/20221-

Single Bench at Peshawar on_ 

his counsel forthe date fixed.

By the older of Chairman

RmSTRTVlT^

»

i

'f'-



\
1.(.

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

SERVICE APPEAL No. /2022

RAHIM ULLAH VS GOVT. OF KPK & OTHERS
, t

INDEX

S.NO. DOCUMENTS ANNEXURE PAGE
1-jr1. Memo of appeal with Affidavit

f 2, Application for suspension
Seniority List andletter dated 

25.02.2022________ >■ ■ ’
Notification dated 31.01.2022.

6
3. A&B

4. C /0-/1
5. Departmental Appeal

letter dated 21.07.2022
Judgment/order sheet dated 29- 
09-2022

D /3^
6. E a-
7. F

8. Appellate order dated 30.09.2022 G
9. Notification dated 30.09.2022 H 24

service rules of the sister
departments10. I

11. Vakalatnama

APPELUNt

Through:

NOOR MOHAMMAD KHATTAK 
ADVOCATE

SUPREME COURT OF PAKISTAN

VI



<9 ■ \ *

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

SERVICE APPEAL NO. f Q
/2022

Mr. Rahim Ullah, Sub Engineer,SDO (OPS) 
Pubiic Heaith Engineering Division Nowshera.

APPELLANT

VERSUS

The Govt of Khyber Pakhtunkhwa, through Secretary Pubiic 
Health Engineering Department, Khyber Pakhtunkhwa, 
Peshawar.

2- The Secretary Establishment Department, 
Pakhtunkhwa, Peshawar.

3- The Secretary Finance Department, Khyber Pakhtunkhwa, 
Peshawar.

4- The Chief Engineer (Centre) Public Health Engineering 
Department, Peshawar.

5- Mr. Zahid ’ Hussain Shah, SDO (OPS) PHE Sub Division-I 
Abbottabad.

6- Mr. Raheer Shahzad, SDO (OPS) PHE Division, Mansehra.
7- Mr. VVaseem Khan, SDO (OPS) PHE Division, Oghi Mansehra. 

Mr. Muhammad Safi Ullah Khan, Sub Engineer PHE Division 
Bannu with Additional Charge of PHE Sub Division Bannu-II.

9- Mr. Adnan, Sub Engineer PHE Sub Division, Saidu Sharif-I, 
Swat-I

1-

Khyber

8-

RESPONDENTS

APPEAL UNDER SECTION-A OF 
PAKHTUNKHWA SERVICE TRIBUNAI
AGAINST THE IMPUGNED NOTIFICATION
31.01.2022 TO THE EXTENT OF NOTE ATTACHFn TO
RULE fl) dll') fPI IN RESPECT OF PROMOTION ON THF
BASIS OF SENIORITY TO BE RECKONED FROM THF
DATE OF FIRST REGULAR APPOINTMENT RATHER THAN
P^TE—OF ACQUIRING THE DEGREE OF B.TECH
ENGINEERING AND AGAINST THE APPELLATF n'pnpp
DATED 30-09-2022 WHEREBY THE DEPARTMFNTAI
APPEAL DATED 25-07-2022 HAS RFEN REGRETTFn HM
NO_ GOOD GROUNDS AND AGAINST SUBSEQUENT
jjQTIFICATION DATED 30.9.2022 WHEREBY JUNIORS
TO THE APPELUNT WERE PROMnTPn

THE KHYBER
ACT 1974

DATED
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PRAYER:

That oh acceptance of this appeal the impugned 

notification, dated 31.01.2022 to the extent of note 

attached to Rule (1) (iii) (d) and the appellant be 

promoted on the basis of seniority reckoned from the 

date regular appointment and liot from the date of 

acquiring B.Tech: Degree. Any other remedy which this 

august Tribunal deems fit that may also be awarded in 

favor of the appellant.

R/SHEWETH:
ON FACTS:

Brief facts giving rise to the present appeal is as under:

1. That AppeHant is a law-abiding citizen of Pakistan and is an 
employee of the respondent department performing his duty 
as sub-engineer (BPS-16) with full zeal & zest.

2. That as per the final seniority list issued on 04.03.2022 the 
Appellant is at Serial No. 12 and was hopeful for his 
promotion as the appellant Is in the promotion zone. That 
vide letter dated 25.02.2022 the Appellant along with others 
were directed to provide ACRs along with relevant 
documents for placing their cases before the DPC meeting 
which was supposed to be held shortly. Copy of the Seniority 
List and letter dated 25.02.2022 
Annexure........................................... .

is attached as
..............A&B.

3. That astonishingly vide impugned notification dated 
31.01.2022 published in the official gazette on 07.02.2022 
whereby the method of recruitment through promotion to 
the post of SDO was amended and a note was inserted for 
the purpose of reckoning seniority.

Note: for the purpose of promotion, the seniority 
of the B.fech (Honors) degree shaii be reckoned 
from the date of appointment or acquiring the 
degree, whichever is iater; and.

Copy of the notification dated 31.01.2022 i 
annexure.;

IS attached as
C.
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T?iat it is pertinent to mention here that vide notification 
supra the method of promotion was amended vide the note 
therein whereby the right of promotion provided by the 
Khyber P^khtunkhwa Civil Servant Act, 1973 was badly 
affected. ;

4.

That the Appellant feeling aggrieved from the notification 
dated 31.01.2022 published on* 07.02.2022 preferred 
departmental appeal 25-07-2022 before the competent 
respondent by challenging the "NOTE" in the notification 
published on 07-02-2022. Copy of the Departmental Appeal 
is attached as annexure .

6. That vide letter dated 21.07.2022 it has been conveyed that 
a Departmental Promotion Committee scheduled to be held 
on 28.07.2022 for the purpose of making promotion on the 
basis on the basis of impugned service rules notified vide 
notification date 31.01.2022. Copy of the letter dated 
21.07.2022 is attached as annexure

That the appellant filed writ petition No. 2789-P/2022 before 
the Peshawar High Court Peshawar which was disposed of 
with the direction to the respondents to "decide the 
representation of the appellant in accordance with Law as 
earlier as' possible but not later than one month, after the 
receipt of this order" as well as the interim relief issued on 
28-07-2022 shall continue till the decision of the 
representations of the petitioners now appellant. Copy of the 
Judgment/order sheet dated 29-09-2022 Is attached as 
annexure

That the appellant placed the attested copy of 
judgment/order sheet dated 29-09-2022 placed before the 
respondent no. 1 upon which the departmental appeal dated 
25-07-2022 was regretted vide appellate order dated 30-09- 
2022 on no good grounds. Copy of the appellate order dated 
30.09.2022 is attached as annexure

9. That astonishingly vide notification dated 30.09.2022 the 
private respondents being juniors to appellant 
promoted to the subject post is utter violation of the law and 
rules on the subject. Copy of notification dated 30.09.2022 is 
attached as Annexure

5.

D.

E.

7.

F.

8.

G.

were

H.

10. That appellant feeling aggrieved and having no other 
remedy filed the instant service appeal on the following 
grounds amongst the others.
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GROUNDS:

A- That the impugned service rules notified by the notification 
dated 31.0,1.2022 and published on 07.02.2022 to the extent 
of note whereby seniority for the purpose of promotion was 
reckoned from the date of acquiring the degree is against 
the law, facts, norms of natural justice and materials hence 
the same Is liable to be set aside .and needs to be rectified 
accordingly. ,

That Appellant have not been treated by the respondents in 
accordance with law and rules on the subject noted above 
and as such the respondents violated Article 4 and 25 of the 
constitution of Islamic Republic of Pakistan 1973.

C- That it is worth to mention here that in the sister 
department seniority for the purpose of promotion to the 
subject post is determined from the date of Initial 
appointment and not from the date of acquiring the requisite 
degree. Copy of the service rules of the sister departments is 
attached as annexure

D- That according to section 8 of the Khyber Pakhtunkhwa Civil 
Servant Act, 1973 read with rule 17 of the Khyber 
Pakhtunkhwa Civil Servant (APT) Rules, 1989 the seniority 
inter se of a civil servant appointed to service, cadre or post 
shall be determined in the case of persons appointed by 
initial recruitment in accordance with the merit assigned by 
the Commission or as the case may, the department 
selection committee; provided that persons selected for 
appointed to post in earlier selection shall rank senior to the 
persons selected in a later selection.

E- That the treatment meted out to the Appellant is a clear 
violation of the fundamental rights of the Appellant.

F- That the Appellant have been discriminated by the 
respondents on the subject noted above and as such the 
respondents violated the principle of natural justice as well 
article 27 of the constitution of the Islamic Republic of 
Pakistan, 1973.

G- That according to article 38 (e) of the constitution of the 
Islamic Republic of Pakistan, 1973, that "state is bound to
reduce disparity in the income of persons in the service of 
the Pakistan".

H- That petitioner seeks pei;mission to advance other grounds 
and proofs at the time of, hearing..

B-

I.
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It is, therefore, most humbly prayed that appeal of the 
appellant may very kindly be accepted as prayed for.

I'i

Dated: 03-10-2022

APPELANT

RAHIKULLA
Through:

NOOR MOHAMMAD KHATTAK

ALEEDADNAN 

:l^OOQ MOMANDU
7*

hAmmad ayub
& nKHANZAD GUL 

ADVOCATES

AFFIDAVIT

I, Mr. Rahim Ullah S/o Mir Ali Khan, Sub Engineer SDO, Public Health 

Engineering Division Nowshera, do hereby solenmly affirm and declare 

on Oath that the contents of this Service Appeal are true and correct to the 

best of my knowledge and belief and that nothing has been concealed from 

this Hon'ble Court.

A'

V

D E P 0 N E N

,•1

b
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

SERVICE APPEAL NO. 72022

RAHIM ULLAH V/S GOVT. OF KP 
& OTHERS

APPLICATION FOR SUSPENSION OF THE OPERATION OF
NOTIFICATION DATED 31.01.2022 AND 30.09.2022 TILL THE
FINAL DISPOSAL OF THE APPEAL.

Respectfully Sheweth;

1. That the above title appeal has been filed today before this 

Honourable court.

2. That the appellant has challenged the vires of the Rule 1 (ill) (d) 

issued on 31-01-2022 and published in the official Gazette on 

07-02-2022, whereby the rule for promotion has been changed 

with a "NOTE" mentioned therein.

3. That, the three ingredients required for the grant of status 

in favour of the appellant.
i

4. That the ingredients of the instant petition may very kindly be 

consider as part and parcel of the main service appeal
5. That any other ground would be agitated at the time of 

argument.

are

It is, therefore, most humbly prayed that on acceptance 

of this appeal the impugned notifications dated 31.01.2022 and 

30.09.2022 may very kindly be-suspended till the disposal of 
main appeal.

APPELUNT

RAHIM ULLAI
Through:

NOOR MOHAMMAD/kHATTAK, 
ADVOCATfE

SUPREME COURT OF PAKISTAN
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13flB KHVD^n PAKimjNHIlWA COVC^NME^ffCAZOTC. Bm^y^0nDI^Mt1y,|j7'> FEgntJACT. 2022 ^
• i. •

M-ignlrist serli-il Noifll^ln column No,OS'
r

(n) In clausu (n), for ihc words "Five percent", the words Two pbrcdnt” .
'lhall be'iubslllulcd; ' ‘ •

(b) . In douse (b), for the words "Five percent", the words "nirde oercenr • 'i '. 
i .shall be substituted; , . ■ . ' .

V
I.1

. r
. ^

; . ' (cl 'indause fc), for the wdrd5 "Thr3e pcrcent",ihb::wDrds ‘'Eight percent'!-- 
: . ^ - ^ shall be substituted; and

(d)' \ ifter clause'(c), as so amended,die following Note sh^
■ namely; .

I 'iNoic.-for thg .purpose oF. promodqh, the sdnlQrltv-of B.tech fHohst 
, ■■^7Degreo ^holders --shafT'be /reckoned/-from?, the : date :df. ' 

' \appglntment.or acquiring.- the Degree,

(2) Underthe heading "WaterQuallty (WQ) Laboratofy's Technical Staff": ■ ■
(I) against Serial No.26, in column No.OS, for. the existing entr\', the following 

shafi be substituted, namely:

"By promotion; on the basis of senlorlty-cum-fitness, frorh amongst the 
holders of the: post .of Research Officer (Water Quality) With 'five years 
service as such." i . ■ ’.

-K.

•
./i

f . •>?.
t’ 't■: 'PI»•

■T-•r-
1

.*
I •

• I

I

, ,(ll) , against Serial No.2B, In column No.OS, for the existing entry, the following
. shall,be substltuted, namely; 'I

;
(a) . Twenty-five percent by promotion, on the basis . of senlorlty-cum-

fitness, from amongst the holders of the post of Laboratory Assistant 
who possess at least second class B.Sc Degree-In, Microbiology or 
Chemistry, from a recognized University, with. 5-years dervlca-as such;

' • and , . - ■ ■ . ■ :

(b) ' Seventy-five percent by Initial recruitment.

0

' i II!
I

• (HO after Serial No,28, the following-new entries shall be Inserted, in the ' ’■< 
respective Columns, namely; . : ■

s,’"2B-A , Laboratory ■ . At losst Second 
Assistant ■. ■ Oh'iston Secondary • 
(BPfe-08)' School Ccrtincate or Its 

. . equivalent qualification 
i form a rccognljcd ,
I Board with two years r 

• . ClfilDma In Laboraiory 
. ' Technician from a’■
; ■ rccagnitcd Medical 

Focully.

18. to 30
years;

(a) Twenty-five percent by
promotion, on the .basis of 

■ sehiority-cum-fitness, from 
- . amongst the holders of the 

- post of Laboratory Technician 
• with S-years service as such.

(b) Seventy-five percent by Initial 
' recruitment;and.

Is i
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•■t: (! -/JThe wortliy Secretarj',
Public health engineering department, 
Khyber Pakhtunkhwa, Peshawar.

Tliroue^h Proner Channel

,v•V

•; •

Subject: Departmental Appeal/ResDresenfatioii against the_______
amended rules vide Impugned Notification dated 07.02.2022. 
whereby promotion to the post of Assistant Engineer (BPS-17> is
subject to acquiring degree or initial appointment whichever is 

• later.

Newly

i

Respected Sir,

That appellant presently servjhg as ,sul?-engineer in (BPS-16). Since the 
date of first induction he has never been rendering meritorious service to 
the department.

2. That while performing duties against the subject post, department 
circulated final seniority list pf the B,-Tech (Hons) Sub-Engineers dked 
04.03.2022, wherein appellMt,,wa5 placed at serial No. /"X- 
therefore, is entitled to be promoted against the post of Assistant Engineer 
(BPS-17) on the basis of seniority-cum-fitness. It is added that appellant 
came to know on 25.07.2022 about the newly impugned amended rules 
dated 07.02.2020, whereby it has been held that:-

“for the purpose of promotion, the seniority of B.Tech 
(Hons) degree holder shall be reckoned from the date of 
appointment or acquiringMe degree, whichever is later”.

i' ,1 ' ■

That departipent has sought credential/documents for PSB which is to be 
held on 207,2022 for promotion to the post of Assistant Engineer (BPS- 
17) from juniors to the appellant who gdt appointed way back in the year 
2013 and onwards. < ,

That being aggrieved, the appellant prefers tliis Departmental 
Appeal/Representation inter-alia on the following grounds:-

1.I
i

i

and

!]i

t

i
1

3.

I

4.

GROUNDS:
m

That the impugned rules dated '07.02.2020 has been enacted under the 
provision contained in sub-rule (2) of Rule 3 of Khyber Paklitunkhwa Civil 
Servants (Appointment, promotion and Transfer) Rules, 1989. It is 
necessary to aver here tliat the rules ibid has been promulgated by the 
provisional pvernment for the respective department and under the law 
department is supposed to frame rules which is not contrary' to the basic 
principles and has been prescribed in the General imles. Therefore, the rules 
framed by the department are repugnant to tlie General rules and not 
sustainable arid liable to be struck down.

A.

.f»■

I

I -I B. That as per Rule-17(l)(a) of the Khyber Paldltunlchwa Civil Servants 
(Appointment, Promotion and Transfer) Rules, 1989 The seniority inter 
ofcivil servants apDointed to service, cadre or nost shall be dciermineti in
case of persons appointed bv initial recruitment, in accordance, with the
order of merit assigned bv the Cowmhtinn

)

ti

r, ------------ or. as the case mav he. the
Departmental Selectim Committee: provided that nersnns ^etecieH

i
&

im t.
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' ^ appointment io post in an earlier selection shall rank senior to the
^ persons to the persons selected in a later selection. Hence apppillanf wag

inducted way back in the year 1989 and that,is why was placed at serial ^iLf 
No.8 in the final seniority list of the Sub-Engineers (BPS-16). Therefore, ' ' 
the impugned rules are not only against the rules ibid but also against the 
vested right of|the appellant for promotion against the next higher grade.

]

y-.

c . That it has been held by the apex court in Sheikh Riazatul Haq case that ^ 
Civil Servant is also citizen of this motherland and under the constitution of 
Islamic Republic of Pakistan, 1973 he haying all fundamental, rights to be 
treated at par with other similar placed person. Article-25 of the 
Constitution stipulates egalitarian amongst the employees in the other sister 
department. In this juncture of the matter it is elaborated that in the C&W 
and irrigation department which are sister department of the Public Health 
Engineering depatment, the seniority in all cases of promotion is 
determined from the date of initial appointment.. Reference is made to the 
verdicts of Hon'ble Superior CQprts:,,-

1991 SCMR 1040
—Art 25(l)~All citizens are equal before law and entitled to 
equal protection of iaw-^State, however, is not prohibited to 
treat its citizens on the basis of a reasonable classification 
—■Reasonable classification—Basis or criterion for 
classification as to avert violation of Arti 25(1).

I

!

3t
i j

I
ifi
f18I 2018 PLC (CS) Note 86 fPeshawarl

Equab protection of taw means that no person of or class of 
perso^ shall be denied the same protection of law which is 
enjoyed by other person or other, class of persons in like 
circumstances. Similarly, reasonable classification amongst 
Afferent groups of persons is admissible; however, to justify the 
validity of a classification, it must be shown that it is based on 
reasonable distikction or that it is on reasonable basis or rest on 
real or substantial difference of distinction, [para 9 of the 
judgment]

H
} •

I
It 2004 PLC fCS^ 1234 fPcshawarV

—Arts. 25 & 199—Constitutional petition—Police Order (22 of 
2002), Arts.7 & 8~-CiviJ Service—Discrimination—Persons in 
comparable situation, must be treated alike, thus differently 
treating them would be direct discrimination—Discrimination 
can arise only through application of different rules to 
comparable situations of the application of the same rules to 
different situations—Eventually, the separation of the two units 
from one another would not be a 
justified in law and would be against the spirit and 
commandants of the provisions of Police Order, 2002 as well as 
the Constitution.

I •

i

iii1

step

3*

■s
• • 11 200.tPLD Peshawar 27ij

I

---- "Discrimination^'—Connotation—Discrimination
only when two dr more persons, who are similarly placed, in 
similar situation and in similar ambient circumstances, 
treated differently.

occurs

are

VK ssi

i.
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‘i /
^ Likewise, Reference is made to tlie Sheikh RiazcU-ul-Haq case that undJ

Article-9 of the Constitution a civil servant, lifts fundamental rights to be 

treated as per latv. Reliance is placed on 2017 PLC(CS) Note 23 which is 

as under;-

I

-IP
■k'

■ k ■

“ArticlM-25:
Scope
Alike should be treated Alike. ”

Discrimination Similar treatment • • ••

Besides, this it was held in 2021 PLC (CS) Note.26 that:-

“EqualUy of State Subjects—Safeguard against discrimination 
in services—Scope—Respondent along with two others applied 
for appointment as Junior Clerk against the quota reserved for
legal heirs of the police entployeeswlto had died during Service- 

Selection Committee recommended the other two candidates 
and rejected the application of respondent on the ground that 
his father had died prior to the issuance of notification through 
which the quota was fixed: hence, without giving retrospective 
effect to the notification, respondent could not be appointed- 
selection Committee, however, recpmmended another candidate ' 
whose father was had also died prior to the notification fixing 
quota—Discrimination was meted *out to the respondent—
Authority who had issued an order or done any act could not 
subsequently take the stance that the order issued or action 
taken by it was against the law—Respondent was entitled to the 
same treatment as met by the other candidate whose case was ai 

; par with his case—High Court U’os fully justified to issue 
direction for appointment of the respondent—Appeals
dismissed.”

D. .That after amendment in the impugned rules a final seniority list of the 
.sub-engineers (BPS-16) has, been :circulated by the department on 
04.03.2022 - in light of Rule 17 . of, iGiyber Pakhtunkhwa Khyber 
Pakhtunkhwa Government Servants (Appointment, Promotion and 
Transfer) Rules, 1989. Therefore, the sole purpose of seniority is to 
proniote the incumbents against the next higher grade while admitted 
position has been overlooked by the department and has constituted DPC 
on 28.07.2022 to the post of Assistant Engineer (BPS-17) fi-om the date of 
acquiring degree instead of initial appointment which is liable to be ‘ 
quashed. ' . '

I;

was

I

. . . ■ . . f' . . . _ ■■ ■ ■ ' ; ■ :

That the appellant was initially recruited in the department in accordarice 
with law and rules where at that time no such conditioii of degree existed. 
Therefore, the same cannot be imposed from the retrospective effect. 
Moreover, by way of impugned rules department has inflicted upon the 
appellant major punishment because he could not be promoted against the 
next higher grade.
That under .^e law department was required to intimate about the newly 
amended rules because it adversely effects tlie vested rights of the appellant 

, , and thereon he has to be furnished a chance of personal hearing

It is, therefore, respectfully prayed that on acceptance of this Departmental 
Appeal^epresentation, the impugned newly amended rules dated 07.02.2022 may 
mdly be brushed aside and appellant may graciously be promoted to the post of

Assistant-Engmeer (BPS-17) in the light of Rule-17 of Khyber Paklitu^hjya

E. :

3
ii

n f; :P

DT3K,
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^ ^ (Appointment, Promotion and Transfer)
t V well as seniority as circulated by the department on 04.03.2022 Rules, 1989 asH

B
Yours faithfully

iS

Dated: _,^^/07/2022
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i? GOVERNMENT OF KHYBeKl^Aa\n I uwivnv*M
PUBLIC HEALTH ENGG: DEPARTMENTi

J'yr
I No.SO(estt)/PHED/4-S3-B/2D:^0-21 

Dated Peshawar, the .liily 2i, 2M2__?■

I
" To

■1. The Additiohal Secretar/(R.ent.iiatinn), .
Govt ; of Khyber Pakhtunkhwa,
Establishment Department, Peshawar

2. The Additional Secretary (Reg),,
Go\4;: ofKhyber Pakhtunkhwa.
Finance Department, Peshawar ■

The Chief Engineer (Center), V 
PHE Department Pesliawar

MEETING OF THE DEPARTMENTAL PROMOTION COMMITTcE.

r

f
I «

. 3..;.

V
}

, Subject;
• ■ '/■i

DearS.r, ^ directed to. refer to the subject noted above and,to state that a.
H

■ :■

of the. Departmental Promotion Committee is , scheduled to be held onmeeting
28-07-2022 at Hours under :.the chairmanship of Sec'-fctap/ Public Health

t'
Engineering Department in his office to consider the.following promption cases;-

Promotion of Diploma Holder Sub Engineers (BPS-16) to the posts of 
. ■, Assistant Engineers/5DOs (BPS-17) on regular basis in PriED.

Promotion of B. tech Hons (Civil) Degree Holder Sub Engineers to the 
■ . posts of Ablstant Engineers/SDOs (SPSyl?) on regular basis in PHED.

Promotion of As^istarits/Senior Scale Stenographers (BPS-16) to the posts 
of Superintendents (BPS-17) oh acting charge basis m PHED.

You'are, therefore, requested to depute representative of your respective 

department to attend-the said DPC meeting on the scheduled date, time and venue.

Working Papers alongwitn relevant documents are encloired herewith.

?{
Q
S

Iii.

;!i!
iV

iii.I-

2.
»
f-J:
f;-'
r .V

1.,' Yours faithfully.

C
SECTION OFFICER <ESTT)

FWhST: OF EVEN NO.
Copy forwarded to the:-. .

irss”«iss=sss=fc
SECTION ofecER (ESTT)

1.
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BEFORE THE PESHAWAR HIGH COURT PESHAWm^
' I

/2022WRIT PETniON N0._ jr _
j)I,

1) Mr. Saqi Muhammad,
2) Mr. Abdali Shah,
3) Mr. Imtiaz Muhammad,
4) Mr. Shoaib Ullah,
5) Mr. Hamid Ali,
6) Mr. Rahim Uiiah,

(Aii SDOs> (OPS) Pubiic Heaith Engineering Department Khyber 
Pakhtunkhwa, Peshawar)

i
!;■

;
PETITIONERS

VERSUS

The Govt of Khyber Pakhtunkhwa, through Secretary Public 
Health Engineering Department, Khyber Pakhtunkhwa, 
Peshawar.

2- The Secretary Establishment Department, Khyber 
Pakhtunkhwa, Peshawar.

3- The Secretary Finance Department, Khyber Pakhtunkhwa, 
' Peshawar.

4- The Chief Engineer (Centre) Public Health Engineering 
Department, Peshawar. i

1-

!'■

t -

RESPONDENTSi i

f

i
WRIT PETITION UNDER ARTICLE 199 OF THE
CONSTITUTION OF I ISLAMIC REPUBLIC OF
PAKISTAN. 1973 AS AMENDED UPTO DATE

'!•
-f

R/SHEWETH:)
ON FACTS:

I ■..

Brief facts oivino rise i:o the present writ petition
■ are as under:

That .petitioners are the law-abiding citizens of Pakistan and 
"“p,etr«rtare the employees of the respondent departnient In BPS-16. 

as sub-engineers. ■ :
■ ' ■ ■ - I '■

2. That as per the final'seniority list Issued on 04103.2022 the 
. petitioners are at serial No. j04, No. 6. No 8, No 9, No 10 

and No.l2 and were hopeful for their promotion as they 
were/are In the promotion Uone. Thdt vide letter dated 
25.02.2022 the petitioners clong with others were directed 
to provide ACRs along with jrelevant documents for placing 
their cases before the DPC meeting which was supposed to . 
be held shorJy. Copies of tlie seniority list and letter dated 
25.02.2022 are attached as dnnexure...,

WP2705-2022 SAQl M' JHAMMAD VS C-O’/T CF.pdf

/

:1

A&B.
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• I
I 3., That astonishingly vide • Impugned notification dated 

31.01.2022 published in the official gazette on 07.02.2022 
whereby the method of recruitment through promotion to 
the post of SDO was amended and a note was inserted for 

; the purpose of reckoning seniority,
for the purpose of promotion, the 

seiilonty of the B.Tech (Honors) degnee shall be 
reckoned from the date of appointment or
acquiring the degree, wMcheyer Is lateri and.

.r Copy of the notification dated 31.01.2022 is 
attached as annexure

That it is pertinent to mention here that vide notification 
supra )the method of, promotion was amended vide the note 
therein whereby the right of promotion provided by the

d was badly

I
ti

f

I;

r c.
4.

i:';;
!■ I

‘ 5: ■SSd“'3i''m'5S.T ’’“""9 from tto notiflcaaon

depa.£‘S-fp“ “
I,

f.
V

[ '! .

D.t
i 6.

E.
I 7. - *'^^**^® aggrieved and having no other remedy the 

petitioners prefer the Instant writ petiti 
. . grounds amongst other. .

i

on the followingon

fiRQUNDS;
A-

go iS
tB'

c- Tl^t It is worth ,to mention here that in the sister

X°“°onn,S'a1
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'^'''“^ Pakhtunkhwa Qvll 
1973 read with rule 17 of the Khvber

IhSi h appointed to service, cadre or poa
initial rLulS^n appointed^ by

Tx rselection^ committee; provided that percons selected for

to the
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F- That the petitioners have befen discriminatpW hw 

respondents on the subject noted above and as such thp
principle of natural Justice as treU “jan!»°4*^ ~on of the Islarali
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Interim rpliPf-
' 2023 m™ w Sf'"i®™ *e DPC Which IS to be lield dh.28-07-

;; i; ^ i ffliithe di^l of Instant wm. :,

Dated: 26-07-2022 ' ,'' ,.
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SAQI MUHAMMAD & OTHER
r THROUGH:y
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M NOOR MOHAMMAD KHATTAK 

KAMRAN'<fiAN^ 
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t;

umerf^i5oq
advocates

f;:

V^ERIFICATTON;

peOtion
0t

was filed between the
'J

deponent
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<

LIST OF BOnifg.

I' pa'^stan.2. SERVICES LAWS BOOK
3. ANY OTHER CASE LAW AS PER NEED
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PESHAWAR HIGH COURT, PESHAWAR 

FORM OF ORDER iSH^T

•i

ff
i

f) li
D«te of Order of 

Proceedinoe Order or other Proceedinss with Slgnatnra of Jodge.I■

1 1 2I;
&
Is

i
lt Present: Mr. Noor Muhammad Khattak, 

Ady^te, for Saqi Muhammad etc., 
petitioners.

Syed Sikandar Hayat Shah. Addl. AG 
.along with.M/s Muhammad Naeem. 

S^tion Officer (Litigation) and Kamran
Shahid, ASOj Chief Engineer Office, for
the officials of Provincial Government.

I f i • I * • ■

1^. Asif Ali Shah, Advocate, along with 
the added respondent No.7.

******

QMSm RASHTD KHAN. ai..TU.

through the instant writ petition, have asked for the
1

issuance of an appropriate writ seeking directions to 

the respondents to make promotion on the basis of 

seniority to be reckoned from the date of first regular 

appointment rather than date of acquiring the degree.

?y \
. I ^

I
Ji- I!

<.1 !

;! ••

m!'i|
.13

V
I,

i !
I

1

i

^ i D ;•
REXi-

g 1 CourtPasha 2. During the course of brief submissions, it was 

pointed out to the learned counsel for the petitioners 

• that the relief, sought through the present petition, 

falls within tlie exclusive jurisdiction of the Khyber

! ■
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1
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Pakhtunkhwa Service TObunal and this court in view 

of the explicit bar contained under Article 212(2) of 

the Constitution of Ae Isl^ic Republic of Pakistan. ; 

1973 cannot interfere in such like matters. . He fiankly 

submits that since,the represehtations of tiie petitioners 

are pending adjudication before the worthy Secretary 

to Government of KJiyber Pakhtunkhwa, PubUc 

Health Engineering Department, Pesh4war, therefore, 

he would be satisfied, if ^irection is made for early 

disposal of the; same in, accoi-dance with law. He 

however requests for the continuation of the interim 

order dated 28.07,2022 till the petitioners approach the 

Khyber Pakhtunkhwa Service Tribunal toough their 

servicci appeals.

I
■i

f.l

hi v
I

r
II

II

y

t
i

i

II 4;
I;

V-i

Is 3. Such being the position, we'dispose of tiiis writ 

petition in terms of directing the Secretary to 

Government of Khyber Pakhtunkhwa, Public Health 

Engineering Department, Peshawar, to decide the 

representations of the petitioners in accordance witir 

law as early as possible but not later than one month, 

after the receipt of this order, whereafter, the 

petitioners may have recourse for the redressal of their 

grievance before ihe proper forum. The interim order
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dated 28.07.2022, of this court shall continue till the 

decision of the representations of the petitioners.

f;

ii^ r

\ *
Announced.
29.09.2022 ncEI
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WnFICATTOfT^----------September 30 2022j
1

-;

Ji
/•i

-Name -Prtsem Place of Porting
^ PMsign-I. Abbntt;ih>,r 

jUO (OPS) PHt DMston. Mansehra. ~
SOO (OPS) PHE Dtvfsion Qghi 
Sub Engineer PHE 0K^"|& vrifh* 
AO^onal Charge of PHE Sijh Division Bannu-il 

Engineer PHE Sub Dh^lSn. s,!^ '
Swai-I

1. Zanio Hussalrrshah
Mr. Raheel Shahaad -------
^ Waseem Khan -------
Mr. MuhamloBd Safi uoah

J
2.
3.h

f 4.
f

Khan
5, Mr. Aefrian

Z

■nw postlng^Aianste trf the3,
twswWfWtew.

v SECRETARY 
PM6 DEPARTMENT2

Endate Na-SOfeaw/PNgn/A
^ ^ Pwhirwan the an. >n-»
copy fonwarded Tor InfbrmaBon and necessary adten to the:

i
V.

i 1;
3. An Superintending Engineers PHE Department,
4. Brecutfve Engineer PHE Divisions, concerned.
5. District Accounts Officers concerned.
6. re to Oiief Secretary KhyterPakhtunIchwaPeshavwr
7. re to Secretary PHE Oeparlmcni Khyber PakhtunWw^.
8. Officers concerned.
9. OfEce Order / Personal flies.

?

I } *

i. (SHERR3UM KHAN) 
SCCnON OFFICER (ESTT)
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GOVERNMENT OF KHYBE.R PAKHTUNKHWA 
PUBLIC HEALTH ENGG: DEPARTMENT

(Ovil Secretariat, Technical Block, Police Lane Road, Peshawar)

NO.SOE/PHED/8-43/D.APP/022 
Dated Peshawar, the September 30. 2022

PHEDKPGovt MsQgRbgri^giiialLaJta •6o9l9210n57 09192139;?

fi
i <1

'(■ir'

i

113 PHEDKPGovt

I TO.

i. Mr.Saqi Muhammad,
SDO (OPS) PHE Sub Division, Labor, SwabI

II. Mr.Rahim Ullah,
Sub Enginer, PHE Division, Nowshera

III. Mr.Abdali Shah 
SDO (OPS), PHE Division, Charsadda

iv. Imtiaz Muhammad,
SDO, PHE Sub Division, Deggar, Buner

departmental appeal/representation AGAtNST THE NEWLY
AMENDED_RULES VIDE IMPUGNED NQTlFltCATION DATED 07.02.2022 
WHEREBY PROMOTION TQ JHE POST OF ASSISTANT ENGINEER fBS- 
17^ SUBJECT iTO ACQUIRING DEGREE OR INTIAL APPOINTMENT 
WHlOHEVERVlS LATER ---------------- ^

I am directed to refe.' to your appeals No.hil dated 25/7/2022 on the 

subject noted above and to say that framing of service rules is the domain of Standing 

Service Rula Committee and amendments in the the evlstlng service rules have been 

rnade by the said committee in the best public interest and approved by the competent. 
authority and notified on 07.02.2022,

You are, hereby, informed that the the appeals have been examined and 
found baseless, therefore, regretted.
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Subject:
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. SECTION OFFICER (ESTT)1
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GOVERNMENT OF NWFP 
COMMUt'flCATION & WORKS DEPARTMENT

R0T1FICAT10N :
Dated: 25» Mulct), 201!).

\ In Dursuerice of the provis'onr, contained in sub rule (2) '
Tn V n (Appolnlmenl, Promotion and Transfer) Rules, 1989 and
<n supersession ol all previous rules, issued in this behalf, the Communication & Wo'ks 

i with Eslablishmen: Deparlmanl and Finance Department hereby

1
i.
i ! ■i

i

i mSecretary to Govt of NWPP 
Communication & Works Department
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KHYBER PAKHTUjs'KVVHA GUVJKKiMVlEjVr liA/.K.riK,

APPENDIX
1174 EAl'KAtJKlJlAAKyr' io^" /\rtis VIJ I i# -

I) ENGINEERING SERVICE 

S{. No.
Minimum Qualificalion

Required for Appoinfment/ 
Promotion

JAge•No.menclatufeof Post !• Method of RecioitmenILimit I
f ■1 2 3 4 51. Chief Engirieer - j 8y selection, on mgril from smorgst Superintending Engineers/Principal Design Engineer, wlhsiteaslli’fsevenlepnf

i yeas of senrice in 8P,S-17 and above, passessing Deg.-ee in B.Effl.Sc Engbieering (Civil) from a recognaed University end . 
i have successWcompieted Senior Mariagemenl Course Traininq. , , ■
I By P'P!poiip9,;jw ihe.hMjp.o; Eeriionly-ara-Rness. frorn amor'csl the Exerulive EngineRrsCter.'g'',Fn9ioeers./Senro' ' .

Engine^S^esearch ■Qfficeia, with a! leas! 12 (hi®lve'; years of service in BPS-1? and above, pbetessinr/ DeorK in
_^ : 6 E/8.SC. ErigineeiiriQjOviAiechanical/Eleclriualjfror.iaiecognatioUnivErsiiy: ■ . . . • '
- . ■ By promolioh. on fheitrasis of seniority-icuni-filness; from amongsl the Sub Divisional OfficersfAssislani Enq>r,ee.r&'Jun!or

Engineers/Assislanf Research Officers, possessing Oecree in B.E/B.Sc. Engineering.-(CivilAdechanical/Elecirical) from
recognized. Universily, with at least 5 (five) yea-s sea-ice as Such, and have passed the Professional Examinaiion 
prescribed in B&R Code: . ^

. 2 S!:ix-rintr;.n-din9 EfigineeriPfiricips!
i Cm-sign EnginGer . ■ ; ,

»■

3. j Executive Engineer/Design . '
': E^ineer/Senior Engineer/ Research ;

Sub DMsipns! Officer/Assistant 
, Engitjeer/Junior Engineer/ Assistant 
i Research Officer
I : ' i'.i

:.
t a i

as ■■;t A

■ 7 V 4. i I Degree in BE/B.Sc . Engineering •* 21-32 '
(Ciyil/Mechanical/ Electrical) from 
a recognized University

■(a) Sixty five percent (65%) by Inifia! recruilmenl.
(b) sixteen and ha!) percent (16.50%) by promplion. on the basis oi seniorily-cum-filness, from amongsl the Sub ;

! Engineers'who hold a Diploma ol(Civi!,Mechanical 01 Electric^!;-and have p«sed Departmental Prolesslnnai '
j Exatninahon vvilh 10 (ten) yea-fs service as such;
! (c) five percent (5%) by promotion, on the basis. ol senieriiy^um-fiinesE. from smongst the Sub Engineers who

■ possess degree of 8.E oiB.Sc Engineering (Civil. Mechanical .or EieciricB';- al (he lime o( their joming service •; ’ 
and have pass^ bepanmenlal Professional Examinalion with 05 (five) ■y.:ais service as such: ■ ' -

. (d) .lhreeandh3lfp6rceril(3.5%)by-pwhoiiwonihr.has'SolEenicciyKew-foess.lmmsmDngs! the SubEnair«iE -aI-.o .
.. acquired Oegiee oT B.E » o.br traneoaiij (Ovii. Mechanical or Eleciricel) During service, and .have pasiert' 

Departmental Professional Examination Bfiih 05 (live) years service as such; and ' , . \
(e) ten percent (10%) by promol-on on the basis pi senionly-cuiTi-ritness. ([om amongsHhe Sub Englrieefs havi.'-,g . 

Degree oIB-Tech (Hons) and have'.passed Departmental, Ptoiessionar Examination with 05 (five) years ■ 
servicelssuaT' ■

e- •
I Years ;

--i "i IItiO i I
!I ■

r>l . I--

i I Ii
i i

i •-I I! i
rar. t

i
■ ;

i . /vailDfr,'ftfhei5^tv:ib:allBsilliiaaghtfned.f^dhfetiaiKti^^^
.: 18-:30 ; ' a~?^eVbrilyRve"^reeni-(7S%)T^Ktia!rtobi(mGnr7^^^^ . r; :i

Years b. Five percent (5%) by promotion, on the basis o' senibriiy cum-fiiness. frorri a-riongSt me Worli Supnrinle'nder.is,) 'A'orl-;
. Sup-ervisorsfSurveyors, vrith five years service as such, having three years Dipioma of Assocale Engineering m 
,, Civil Techriplogy from a recogniredEoard; . .

■'i . I ■i.- i

i Sup Engineer .• - Diploma of Associate
^ Engineering (Ciyiljf 

Electrical/Mechanical from a .' 
.mcognized Boai-d cf-Technical '

. Education'

■ i!
: -

Npie-t;
■ 'vrilh rele/ence Id their reoular aorroinli-Tier!: a !.he post slief! be ,-neinioin6c and in case the two dales 

siniila'. theoffiaa! in BS-II rihali rank senw ’
■ Five percsol f55y by promofcri. on. the bass o: sfilo’i'v-oirriiStncss freni amoocsl the Road Inspecldi «!n , 
.sc-.-en years "-servi-ce as 's:,-:--- havi'-j '.h'-a-'y-ss's Dpb'na c( .Associate Er-cmeerinq .-n Civi! Tecl-molosy. iito- a 
re-'-p,r:,zed Por-id.
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I :n: Encpn^’ng
fedre' . 
BS-20 ' -

i
. -i

Engineering;
fedreBC-19

.1

Enoineering 
Cadre' 
ESi8 ■

•5 !;anr» . •i • .' •
■; a) 70%

b) Z0% B.Tech(Hons) ; end • . ■
rT 10% DA.€. ._ ■ • '

s
. c

b) 20% bypiemobonofBS-T6&-T^^D^^£g=^j’°;f^^ ofseniority-cuia-fitneBS.
§ lS £5pSdn?S;gSl>=Pec hold^^

in Cp/iisss^SS-'
Government Policy ;

. • a)i- fugiiieeiing - ■
Cadre
35-17 >

(iv)
from “

izedoniversrty ,„ : ’^ ,' -V _—-ssi^sl^ssr
r

Degree
r^gn

~ Engineering 
. . Cadre . .
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{^aj DAE CJ/fi ( 2“ DKnsion MinJmurn)
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LEGIBLE COPYS Nomenclature of 

posts with BPS
Minimum qualification for

appointment by IniHai 

recruitment

Method of RecruitmentsNo

V ■ d
1 2 - . 3 . . .

At least 2'’« Division 

Diploma in. Associate 

Engineering in Civil 
Technolog],? 

recognized Institute;
(ii) Age Licnit as per 

. Government Policy
(iii) Both male and Female 

can apply

& reserved 

as per 

Government Policy

46. Engineering 

Cadre. BS-Vl/^ .
(i) (IjEighty Five ,{85) percent by initial recruitment through any 

crediti^B recruiting record ETEA/NTS^ 

the competent authori^,

(2) Fifteen (15) percent quota reseived for employees 

local coiindis in (sic) opt for PUGF

or any -other notified by ' iy
\ from

of various 

That no
employee can opt unless he possess the foUovdng conditions:^
(a) DAE Civil (2"‘J Division Minimum)

..(b) Competitiye Exams through credible agency/organization i.e 

ETEA, NTS or others nominated bj' the
(c) 5 years regular service experience i
(d) PERs of Last 5 years. . '

CO provided.J

t

competent authority,.(iv) Zonal
m BS-5 to BS-^Ji

Quota

/

—'Z'ir
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO: OF 20

(APPELLANT)
(PLAINTIFF)
(PETITIONER)

VERSUS

^ .A (RESPONDENT) 

_ (DEFENDANT)

I/We ____________________
Do hereby appoint and constitute NOOR' MOHAMMAD 

KHATTAK, Advocate, Supreme Court to appear, plead, act, 
compromise, withdraw or refer to arbitration for me/us as my/our 

Counsel/Advocate in the above noted matter, without any liability 

for his default and with the authority to engage/appoint any other 

Advocate Counsel cn my/our cost. I/we authorize the said 

Advocate to deposit, withdraw and receive on my/our behalf all 
sums and amounts payable or deposited on my/our account in the 
above noted matter.

Dated. ^ iL^ 1202
CLIENT

ACCEPTED

NOOR MOHAM HATTAK
(BC-10-d8S3)

15401-0705^85-5

fAR FAROOQ 

lEED ADNAN
m

AYUB
ADVOCATES

OFFICE:
Flat No.(TF) 291-292 3^“ floor


