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ORDER

04.10.2022 1. Counsel for the appellant present. Mr. Muhammad Adccl Butt, Additional -'

Advocate General for respondents present.

2. Arguments were heard at grcai Iength. [.carned counscl for the élppcllant“
submitted that in view of the judgment of august Supreme Court of Pakistan -
dated 24.02.2016, the appellant was entitled for all back bencfits and scniorityA‘ ..
from the datc of rcgularixal‘iod of project whereas the impligncd order 01
reinstatement dated 035.10.2016 has given immediate effect to the reinstatement of -
the appellant. [earned counscl for the appellant was referred to Para-5 of the |
representation, wherein the appellant himsclf had submitted that he was reinstated
from the date of tcr_mination and was thus cntitled for all back benelits whereas,
in the referred judgement apparently there is no such fact stated. When the
lcarncd counscl was confronted with the situation that the impugned order was
passed n compliance with the judgment ol the Hon’ble Peshawar High Court
decided onl 26.06.2014 and appcal/CP decided by the august Supreme Court of |
Pakistan by way of judgment dated 24.02.2016, thercfore, the desired relief if | ‘
granted by the I'ribunal would be cither a matter dii'cclly concerning the terms of

the above relerred two judgments of the august Hon’ble Peshawar Tligh Court .
and august Supreme Court of Pakistan or that would, at lcast, not coming L'mdcr‘ :

the ambit of jurisdiction of this ‘Iribunal to which learned counsel for the
appellant and lcarned Additional AG for respondents were unanimous to agrec

that as review petitions against the judgment of the august Supreme Court of _
>akistan dated 24.02.2016, were still pending before the august Supremc Court of = R
Pakistan and any judgment of this I'ribunal in respect of the impugned order may |
not be in conflict with the same. Therefore, it would be appropriate that this
appcal be adjourned sine-die, leaving t‘hc partics at liberty to get it restored and
decided after decision of the review petitions by the august Supreme Court of
Pakistan. Order accordingly. Partics or any of them may get the appeal restored
and decided either in accordance with terms of the judgment in review pctitioné
or mcrits, as the case may be. Consign. |

3. Pronounced in open court in Peshawar and given under our hands and = -
seal of the Tribunal on ihis 4" day of October, 2022.

aul/ (Kalim Arshad Khan)

Mcember (13) Chairman
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11.03.2021 Appellant present through counsel.

Kablr Ullah Khattak Iearned Addltlonal Advocate General
alongwnth Ahmadyar Khan A.D for respondents present.

F|Ie to come up alongW|th connected appeal No. 695/2017 -
~ titled Robinaz Vs. Government of Khyber Pakhtunkhwa on

01.07.2021 b D.B:
(Mian Muhammd@) - ’/’i | ,\)(Rozin'a Rehman)
Member (E) = - Member (1)
01.07.2021 | Appellant present through ‘counsel.

- Kabir Ullah Khattak learned Addltlonal Advocate Generalv
for respondents present '

File to come up alo‘ng‘with‘ connected Service Appeal
No.695/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa, on 29.11.2021 before D.B.

(Rozina?{Rehman) .  : C%

' Member(J) '

29.11.2021 - Appeliant present through counsel.
Kabir Ullah Khattak Iearned Addltlonal Advocate
: ‘Generalalongmtith Ahmad 'Yar A D for respondents present. .
File to come . up alongw1th connected Service Appeal -
No. 695/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa, on 28.03.2022 before D.B.

(Atig ur Rehman Wazir) - (Rozina Rehman)
Member (E) I ‘Member (J)



®-

| 29.07.2019 Junior to counsel for the appellant present, stated thét
| _identical nature appeals have been fixed for hearing on
26.09.2019 and sought adjournment. Adjourn. To come up for .
arguments on 26.09.2019 before D.B.

¥ Q -~

Member : Member

26.09.2019 Junior counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG for the respondents present.. Junior 'counsel,f@r the
appellant requested for adjournme‘nt on the ground that-learned-senior

counsel for the appellant is busy before the Hon’ble Peshawaf;High

| Couirt: and cannot attend the Tribunal today. Adjourned to 1'1.12.2019

for arguments before D.B.

AP s
Iy (HUSS SHAH) (M. AMIN KHAN KUNDI)
' MEMBER - , . ‘MEMBER o
-.11.12.;‘2-01‘19 : | Lax\!yeles are on strike on the call of Khyber Pakhtunkhwa =

Bar  Couneil. Adjourn. To come up for fusther

' >p1=oce@dillg_s/axrgu1n_ents 0n 7%.02.2020 before D.B.

P T

Member | - y Member



19.03.2019 '. Counsel for the appellant and Mr. Ziaullah, DDA’ o
for respondenté present. - '

Rejoinder to the reply of the respondents has béen o

_submitted which is placed on file. |

To come up for arguments on 02.05.2019 before

D.B.

e R AY

Meémber ‘ Chairm

02.05:2019 ' Clerk to Qounsel for the appellant and..Addl: AG alongwith
Mr. Sagheer Musharraf, AD (Lit) for resppndents present.

Arguments could not be heard due to Learned Member (Executive)

is on leave. Adjourned to 27.06.2019 before D.B. - E
~ .‘ {»fg) | o _
(M. Amin Khan Kundi)
Member
27.06.2019 Junior to counsel for the appellant, Addl: AG alongwith - -

Mr. Sagheer Musharraf, AD (Lit) and Mr. Zakiullah, Senior
Auditor for respondents present. Junior to counsel for the
appellant informed that similar nature /p‘f appeal hagg been fixed

for hearing on 29.07.2019, thepefi?;g:, the same may also be ﬂ

e
e S

N/ SV . ,
clubbed with the said appealf. 'Allé‘)v'ved. Case to come up for
arguments on 29.07.2019 before D.B alongwith the connected

. appeals.
(Hussain Shah) (M. Ahrji;;n) '
Member Member g
mn‘m%‘:»l .
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22.10.2018 ‘A,‘ . Due to retlrement o¥\Hon "ble Chalrman the Trlbunal is
defunct Therefore ‘the -case is adjourned To come up on
06.12.2018. ‘ "

06.12.2018 . Counsel for the appellant and Addl. AG alongwith -
Saghir Musharaf, AD  for the respondents present.

"The requisite reply has been submitted by the
respondents except -respoﬁdent No. 4. The said
respondent is directed to furnish comments/reply on the

next date of hearing. “

Adjourned to 29.01.2019 before S.B.

(\\3 RN Chairma

°29.01.2019 M. Ihsétn Sardar, Advocte, Junior to counsel for the appellant
| present. Mr. Kabirullah Khattak, Addl: AG for respondents.present.
Junjor to counsel for the appellant submitted an application for
adjournment wherein he stated that counsel for the appellant was
busy at hospital with his elder brother. Application is allowed. Case

to come up for arguments on 19.03.2019 before D.B. -

(Ahm%san) (M. Hamid Mughal)
. Member Member
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752/2017 -

16.052018 " Counsel for - the ap"pellan‘t‘ (Mr. Saghir - Iqu}‘ j

| Advocaté) present. Mr. Kabirullah Khattak, IAddlﬁ AG
alongwith S'aghir Musharaf, Assistant Director (Litigation)-
for the respondents present. Learned Addl. AG requested"
for time to submlt written reply. Request is accepted To

come up ‘for wrltten reply/comments on 09.07. 2018 before

S.B. : ‘

Chairman

09.07.2018 Clerk of lhe_counéél for appellant and Mr. Sardar Shoukat o

tayat, Addl: AG alongwith Mr. Sagheer Musharraf, AD for the

1_‘csp0n'dcnts present. Written reply not submitted. Requested for

adjmirnmem. Adjourned. To come up for written reply/comments
© on 29.08.2018 before S.B. |

Ay

Member

é

129082018 - Counsel for the appellant and Kablrullah Khattak,
| AAG alongwith Mr. Sagheer lVIusharaf “AD and - Mr-)
‘Zak|ullah Senior Auditor- for the. respondents present. .
~ Written reply not submitted. Learned AAG requested for '
" adjournment. Adjourned. To come up for written
reply/comments on 22.10.2018 o -

(Muhammad Amin Kundi)
Member



22.03.2018

NONFR . -~
T,

Counsel for the appellant present. Preliminary arguments
heard. It was contended by learned counsel for the appellant that
the ai)pellant was appointed Family Welfare Assistant (Male) in
the project name as Provisions for Population Welfare programme
in Khyber Pakhtunkhwa 2011-14. It was further contended that
after expiry of the period the project i.e 30.06.2014 the appellant
alongwith others was terminated. It was further contended that
there-after ~ the  appellant  filed  Writ  Petition for
adjustment/appointment against the order of termination Which ‘
was allowed. It was further contended that the respéndent-
depfartment again filed CPLA in the august Supreme Court of
Pakistan against the judgment of the worthy Peshawar High Court
but the said CPLA was also dismissed vide judgment dated
26.02.2016. It was further contended that thereéffté’:f”the appellant
submitted C.O.C for reinstatement and ultimately the appellanf
was reinstated in service vide order dated 05.10.2016 but with

immediate effect. It was further contended that the respondent-

department was required to reinstate the appellant from the date of

regularization of the project i.e 01.07.2014 but the respondent-
department illegally reinstated the appellant with immediate effect
therefore, the appellant filed departmental appeal but the same

was also rejected hence, the present service appeal.

The contention raised by the learned counsel for the
appellant needs consideration. The appeal is admitted for regular
hearing subject to limitation and all legal objections. The

appellant is directed to deposit security and process fee within 10

- days, thereafter notice be issued to the respondents for written

reply/comments for 15.05.2018 before S.B.

VY

{(Muhammad Amin Khan Kundi)
Member
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Form-A
FORMOF ORDERSHEET
Court of
 Case No,__ 203/2018
S.No. |. Date of order Order or other proceedings with signature of judge
~ proceedings i
1 2 3
L |7 14/02/20i8") The appeal of Mr. Ihsanullah preséitéd™today by Mr.
Javed Igbal Gulbela Advocate may be entered in the Institution
Register and put up to Worthy Chairman for proper order
please.
REGISTRAR ~
2- { S']m,],,g This case is entrusted to S.-Bench for prellmmary hearing
to be put up there on _ 24 ("'L he.
M
26.02.2018 Counsel for the applicant present and seeks adjournm

" Adjourned. To come up for preliminary hearing on 22.03.2)
before.S.B. ‘

(Ahmad Hassan)

Member (E)

ent. -
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES -

TRIBUNAL PESHAWAR
~ InReS.A &03 /2018
Mr. Thsan Ullah
VERSUS
- Govt. of Khyber Pakhtunkhwa and others
INDEX .

| S# Descrzptzon of Documents Annex . Pages

1. | Grounds of Appeal B 1-8

2 | Application for Condonation of delay 9-10
|3 | Affidavit. 11

4 .| Addresses of Parties. 3 12 |
1|5 | Copy of appointment order - A" 13

6 | Copy of order dated 26/ 06/2014 in W.P - "B -39
- No. 1730/2014 | | .' o
|7 _| Copy of CPLA No. 496-P/2014 _C 8397
18 Copy of the impugned re-instatement | “D& D/1” | 39 N

order dated 05/10/2016 & postmg . : A

| orders. o -

9 | Copy of appeal “E” 3‘-'4 ~30

10 | Copy of CPLA NO. 605-P/2015 “F” -y

11 | Other documents o™ gz, Y

12 | Wakalatnama - |

Dated: 08/02/2018

Appellant

Through

o

)

3%

JAVED IQBAL GLILBELA
& .
%? SAGHIR IQBAL GULBELA

Advocate High Court

Peshawar

Off Add: 9-10A AL-Nimrah Centre, Govt College Chowk Peshawar

ot e grs b Nawl. Y. ¢



4 BEFORE THE HONBLE KHYBER PAKHTUNKHWA

| In

SERVICES TRIBUNAL PESHAWAR

' !Khyber Paki*t ukhwa
Service Tribusal

"Re,s;A ?\‘93 /2018 N 0

Dm_ﬂ;%:%/g

 Mr. Thsan Ullah S/o Muhammad Zareen Khan R/o Rasheeda,

PO Oggi , Tehsil Oggi District Mansehra.

{Aippel‘lant):
VERSUS

Chief - Secretary, Govt. of Khyber Pakhtun.khWa :

- Peshawar.

2.

Secretary Population Welfare Department, Khyber:

~ Pakhtunkhwa at Civil Secretariat, Peshawar.

3

Director General, Population Welfare Department R/o- <"

~ Plot No. 18, Sector E-8, Phase-VII, Peshawar.

4,

/ 5.

Wﬁe&ﬁﬂ-ﬂay

Re%m@ ik

Accountant  General, Khyber Pakhtunkhwa at

Accountant General Office, Peshawar Cantt, Peshawar.
D1str1ct Population Welfare Officer Torghar

--------g----f---(Respondents)

W\ \3_\ 19 APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA'

-;SERVICES TRIBUNAL ACT -1974 FOR GIVING -

RETROSPECTIVE EFFECT TO THE APPOINTMENT'

ORDER DATED 05/10/2016 IN ORDER TO INCLUDE

PERIOD SPENT SINCE BRINGING THE PROJECT IN

QUESTION ON CURRANT SIDE W.E.F 01/07/ 2014 TILL

- THE

APPOINTMENT ORDER DATED 05/10/2016 WITH‘,

ALL

BACK BENEFITS IN TERMS OF ARREARS;

PROMOTIONS AND SENIORITY, IN THE LIGHT OF

: ]_UDGMENT AND  ORDER  DATED  24/02/2016

RENDERED BY HON'BLE SUPREME COURT OF

- PAKISTAN IN CPLA 605 OF 2015.

TR ——r——T A TRt L X . T v



¥

Respectfully Sheweth:

1. That the appellantwas initially appointed as_ :

Family Welfare Assistant (Male) (BPS-5) on

contract bas1s in the Dlstrlct Populatlon Welfare,'

‘Offlce Peshawar on 03/ 01/2012. (Copy of the -

| app01ntment order dated 03/01/ 2012 1s annexed e
as Ann “A”). |

. That it is pertinent to mention here that in the

initial appointment order the appointment was

'althou:gh made on contract basis and till _projec't

life, but no project was mentioned therein in the -

appointment order. However the services of the

‘appellant alongwith hundreds of other efnployeeé

were carried and confined to the project -
“Provisions for Population Welfare Programme in’

Khyber Pakhtunkhwa (2011-14)".

. That later-on the project in question was brought

from developmental side to currant and regular

- - side vide Notification in the year 2014 and the lif:e‘
" of the project in question was declared to be -

* culminated on 30/06/2014.

. That instead of regularizing the service of the

“appellant, the appellant was terminated vide the

impugned office order No. F. No. 1 (1)/Admn /
2012-13 /409, dated 13/06/2014 w.e.f 30/06/2014. " |



5. That the appellant alongwith rest of his co:lldeagues

| trnpugned their termination orde'r‘ before the
Hon'ble Peshawar High Court vide WP# 1730—
P/2014, as after carry-out- the termination of the
appellant and rest of his colleagues, th'e“_ |
respondents were out to appoint their blue-eyed
ones upon the regular posts of the demised project

in question.

6. That the W.P# 1730-P/2014 was allowed by the

Hon’ble Peshawar High Conrt Peshawar Vide”th"e R

]udgment and order dated 26/ 06/ 2014. (Copy of -
order dated 26/06/2014 in W.P # 1730-P/2014 is

annexed herewith as Ann “B”).

7. That the Respondents irnpugned the same before |
" the Hon'ble Apex Court of the country in CPLA-I :
- No. 496-P/2014, but here'again‘ good fortune of;-

the appellant and his colleagues prevailed and the

CPLA was dismissed vide judgrnent and order‘ R

dated 24/ 02/2016. (Copy of CPLA. 496 P/ 2014 is

annexed as Ann “C”").

8. That as the - Respondents were reluctant to :
1mplement the ]udgment and order dated

26/ 06/2014, so initially filed COC# 479-P /2014,

which became infructous due to suspenswn order



)

from the Apex Court .and. thﬁs that COC No. 479— o

P/ 2014 was dismissed, bemg in fructuous Vlde‘

© order dated 07/12/2015.

That after dismissal of CPLA No. 496- -P/2014 by |

‘ the Hon'ble Apex Court on 24/ 02/ 2016, the:

appellant alongwith others filed another COC# |
186-P/2016, which was disposed off by the .'
Hon’ble Peshawar High Court vide Judgment an'd"_'

~ order dated 03/ 08/2016 with the direction to the

10.

Respondents to 1mplement the ]udgment dated

26/06/ 2014 within 20 days.

That inspite of clear-cut and strict d1rect10ns as in

aforementioned COC# : 186 P/ 2016 ',thg L

Respondents were reluctant to implement ‘the

 judgment dated 26/06/2014, which constrained

11.

the appellant to move another COC#395-P/2016.

That it was during the pende‘ncy of COC No.395-
P/ 2016_béfore the August High Court, that the
appellant was re-instated vide the impﬁgne’d_ |

office order No. F.No.2(16) 2015-16-VII, dated

 05/10/2016, but with immediate effect instead

w.e.f 01 /02/2012 i.e initial appdintment or at least -
01/ 07/2014 i.e date of regularization of the prOjé_Ct |
in question. (Copy of the impugred office re- B

instatement order dated 05/10/2016 and posnng“ L

order are annexed as Ann- “D”)..



12. That feehng aggneved the appellant prepared a:
| Departmental Appeal, but inspite of. laps of

statutory period no findings were made upon the -

ssame, but rather the appellant repeatedly attended -

~ the office of the Learned Appellate Authority'_f_dr- N

~disposal of appeal and every time-Was extended -
positive gesture by the Learned Appellate
Authority about disposal of departmental appeal
and that constrained the appellant to wait t1ll the.
d1sposal which caused delay in f1l1ng the 1nstant :
appeal before this Hon'ble Tribunal and on the,‘. |
other hand the Departmental Appeal was also
~either not decided or the dec181on is not'
communicated or intimated to the appellant |
(Copy of the appeal is annexed herewrth as L
* annexure “E”). o
, ;13;.Th-at feeling aggrieved the appellant prefers'} the
instant appeal for giving retrospectitz’e effect to the o
appointment order dated 05/10/2016, up'on,th‘e o

following grounds, inter alia:-

_' Groundsf

“A.That the impugned appointment order dated .
05/ 10/ 2016 to the extent of éiving ”immediate:-
effect is illegal, unwarranted and is llable to beh

modlfled to that extent.



B. That in another CPLA No. 605 of 2015 the Apex
Court held that not only the effected employee 1s_ :

to be re-instated into service, after conversion of

the project to currant side, as regular Civil Servant, |

| ‘but as well as entitled for all back-benelfitsl for the_ -

period they have worked with the project or the

: K P.K Government Moreover the Serv1ce of the co

~.Appellants thereln for the 1nterven1ng perrod ie
| from the date of their termmat1on till the date of. _

| ,-.the1r re-instatement shall be computed towards .

their ' pensionary benefits; vide judgment and_ o

order dated 24/02/2016. It is pertinent to mention B
here that th1s CPLA 605 of 2015 had been dec1ded
| alongwith CPLA of 496 of 2014 of the Appellant |

| on the same date.

- C.That thus by virtue of 2009 SCMR page; 01 the

appellant is entitled for equal treatment and is

thus fully entitled for back benefits for the period, e

- the appellant worked in the projec't'or with the o
"Government of K.P.K. (Copy of CPLA 605 / 2015 1s‘

annexed as Ann- “F”).

| D.That where the posts of the appellant went on B
R regular side, then from not reckomng the beneﬁts

from that day to the appellant is not only 1llegal.

- and void, butis illogical as well.



- E. That where the termination was decllared. as ﬂlegéj o

and the appellant wa{s declared to be re-.iﬁstated -
into service vide judgtﬁent and order .date'd
26/ 06/2014, then how the appellant can be re-
1nstated on 08/ 10/ 2016 and “that - too w1th' |

: 1mmed1ate effect

- F.That attitude of the Respondents constrained the
‘appellant and his colleagues to knock the doors of

the Hon'ble High Court again and again and were

~ even out to appoint hlue-eyed ones to fill the pd sts -

of the appellant and at last when SlTlCt d1rect10ns o

were issued by Hon'ble Court, the Respondents'_ .
“vent ot their spleen by giving 1mmed1ate effect to
the re-instatement order of the appellant,_ which

approach under the law is illegal.

G.That where the appellant. has worked, regularly )
and punctually and thereafter got regularized then
under rule- 2.3 of the pension Rules- 1963, the'_

- appellant is entitled for back benefits as Well

..H.That from every angle the appellant is fully
entitled for the back benefits for the"'period that

the appellant worked in the subject project or Wlth' |

| the Government of K.P.K, by glvmg retrospectlve" B

“effect to the re-instatement order dated

© 08/10/2016.



I. That any other ground not ralsed here may

grac1ously ‘be allowed to be ra1sed at the time of

arguments. :

It is, therefore, most bumb]y prayed that on .
acceptance of the instant Appeal the Impugned re-
Instatement order, dated 05/10/2017 may graciously be
modified to the extent of “immediate effect” and the re-'
Instatement of the appe]]ant be given effect w.e.f
01/07/2014 date of regularization of the project in
question and converting the post of the appellant from
deve]opmenta] and project one to that of regu]a_r one, Wztb .

all back benefits in terms of an’ears semonty and ~'
promotzon ‘

Any other relief not specifically asked for ma y also
graciously be extended in favour of the appellant in the
o czrcumstances of tIJe case. ‘

Appellant — J .
Through % S
JAVED IQBAL GULBELA =
% SAGHIR I QBAL GULBELA
- Advocate High Court
Peshawar."

Dated: 08/02/2018

NOTE:-

No such like appeal for the same appellant upon
the same subject matter has earlier been filed by me,
- prior to the instant one, before this Hon’ble Tribunal.

AdVoéate. .



e BEFORE THE HONBLE KHYBER PAKHTUNKHWA' SERVICES N
’ " TRIBUNAL PESHAWAR :

In Re S.A /2018
Mr. Thsan Ullah
VERSUS

Govt. of Khyber Pakhtunkhwa and others =

AFFIDAVIT

"I, Mr. Thsan Ullah S/o Muhammad Zareen Khan R/o
Rasheeda, P.O Oggi , Tehsil Oggi District Mansehra, do
hereby solemnly affirm and declare that all the contents =
of the accompanied appeal are true and correct to the -
best of my knowledge and-belief and nothing has been

~ concealed or withheld from this Hon’ble Tribunal. -

(‘\

; . . . :.
o DEPONENT
Identified By : |
* Javed Igbal Gulbela
Advocate High Court

- Peshawar.




BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES
: TRIBUNAL PESHAWAR ’ |

In Re S.A | /2018
M{r.‘ Thsan Ullah
VERSUS

Govt. of Khyber Pakhtunkhwa and others |

ADDRESSES OF PARTIES

| 'APPELLANT.

M. Ihsan Ullah S/o Muhammad Zareen Khan R/ 0 Rasheeda, o
P.O Ogg1 Tehsil Oggi District Mansehra. ' s

RESPONDENTS:

1. Chief - Secretary, Govt. of Khyber Pakhtunkhwa |
Peshawar. -
2. Secretary Population Welfare Department Khyber |
Pakhtunkhwa at Civil Secretariat, Peshawar. "

- 3. Director General, Population Welfare Department R/o° '_ |

Plot No. 18, Sector E-8, Phase-VII, Peshawar.

R Accountant  General, Khyber Pakhtunkhwa at

, Accountant General Office, Peshawar Cantt, Peshawar
5. District Population Welfare Officer Torghar

o Dated 08/02/2018

- Aiopellant - /__\Q—J\ |
Through | %J‘/‘ | -
]AVED I QBAL GHLBELA .

% SAGHIR IQBAL GULBELA -'
Advocate High Court
Peshawar. |



' BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES
~ TRIBUNAL PESHAWAR

S
-~

In Re S.A /2018
Mr. Thsan Ullah
VERSUS

Govt. of Khyber Pakhtunkhwa and others.

" APPLI CATION FOR CONDONATION OF DELAY

- RESPECTFULLY SHEWETH,

1. That the petitioner/Appellant is filing the.
' accompanying Service Appeal, the contents of wh‘ich‘ |
 may graéiously be considered as integral part of the

instant petition.

.2.AThat‘ delay in filing the accompahyihg appeal was -
- mnever deliberate, but due .to reason for ‘b"eyori:d,'. .

~control of the petitioner.

~ 3. That after filing departmental appeal on 20-1 04'2016;
. the appellant with resf of their colleagues regularly
- attended the Departmental Appellafé Authority and
| every time was extended positive gestures by the |
worthy Departmental Authority fbr ’dispo:sal of the :
- departmental appeal, but in spite of lapse of statutory -
-rating period and period thereafter tiil-ﬁl’ing the
- accompanying sérvice appeal before this I_-.I‘oh’bl'e'
- Tribunal, the same were never decided or never

communicated the decision if any mad_'e thereupon.



4. That besides the above as the accompahying Service |
Appeal 1s about the back benefits and arrears thereof
and_as' financial matters and questions are involved -

- which effect the current salary package regﬁlarly elt'_c':'r
.of the appellant, so is having a repeatedly reckoning' 8

cause of action as well.

5. That besides - the above law’ élWays favors:
adjudication on merlts and technicalities must

~always be eschewed in domg jUSthC and demdmgf S

~ cases on merits.

| " It is, therefore most humbly prayed that on

" acceptance of the instant petition, the delay in filing

- of the accompanying Service Appeal may
graciously be condoned and the accompanying -

- Services Appeal may very graczously be decided on . ,
merzts S : S

Petltloner/Appellant

Thr;)ugh &Jﬁ

. o JAVEDIQBAL GULBELA |
%é & S
- SAGHIR IQBAL GULBELA .
Advocate High Court
Peshawar.

Dated: 08/02/2018
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F.No.1(3)/Z011-12/Admn:-

’

District Population Welfare Officer,

TORGHAR —

Dated Torghar the »8’ /9( 2012

.

~

~

OFFER OF APPOINTMENT

Consequent upon the recommendation of the Dcpa;tn{rmtal selection. Committee (f)SC) and with the
approval of Competent Authority, you are hereby offered appointment as Family Welfare Assistant(M)
(BPS-05) on contract basis in Family Welfare Center project, Population Welfare Department. Xhyber -

- Pakhtun Khwa for the project life on the following terms and conditions.

TERMS & CONDITIONS

1.
i

3.
9.’

1¢

Name

Father’ Name: W 2%2?47 @A{m

your appoiniment against the post of Family Welfare Assistant (BPS-05) is purely on contract
basis for the project life. This order will automatically stand terminated unless extended. You will
get pay in BPS-05( 5400-260-13200 ) plus usual allowances as admissible under the riles.

your services will be liable to termination without assigning any reason during the currency of the
agreement, in case of resignation, 14 days prior notices will be required, other wise your 14 days
pay plus usual allowances will be forfeited. o '
You shall provide Medical fitness Certificate from the Medical Superintendent of the DHQ

~ Hospital Mansehra before joining service.

Being contract employee, in no way you will be treated as civil servant and in case your
performance is found un- satisfactory or found committed any mis- conduct, your service will be
terminated with the approval of the competent authority without adopting the procedure provided
in Khayber Pakhtun Khwa (E&D) rules 1973 which will not be challengeable in Khayber Pakhtun
Khwa service tribunal/ any court of law. o Co
you shall be held responsible for the Insses accruing to the proiect due to your carelessness or
in-efficiency and shall be recovered from you. ) :
you will neither be entitled to any pension or gratuity for the service rendered by you nor you will
contribute towards GP Fund or CP Fund. ‘

This offer shall not confer any right on you for regularization of your service against the post
occupied by you or any other regular posts in the Department.

- You have to join duty at your own expenses.

If you accept the above terms conditions, you should report for duty to the undersigned within 15
days of the receipt of this offer failing which your appointment shall be considered as cancelled.
You will execute a sureiy bond with the Department. ' '

' . Sdl;
, - District Population Welfare Officer,
“TORGHAR

Ad\dress:W% ,/Zm?ﬁm/ : ﬁ'—/ bt Z-"%W _

Cony forwarded to: .

The Director General, P-W-D. Govt: of K.P.K Peshawar for his-kind information please,
Distrigt Accounts Officer- Torghar for information please.
Accountant local for information and necessary action.
Personal file of the official concerned.

o'
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IUDGMENT SHEET . .
IN THE PESHAWAR HIGH COURT, PESHAWAR "
| JUDICIAL DEPARTMENT |

 W.P.No1730 of 2014
© With CM 559-P/14 An/CM 600 and 605/14

JUDGMENT

. Date ofhearing __ 26/06/2014 . SR
. Appellant Muhammad Nadeem .... By Mr ljaz Anwar Advocate
Respondent Govt. tc by Gohar Ah Shah AAG..

seskook skokoskoskok Aok ook ok kok

S NISAI{.HUSSAIN KHAN.I- By way of instant writ
o | "peﬁ"ci_kﬁn, ‘petitioners seek issuance of an approﬁﬁ:é’c:e: 'wr'it N
B _fdf declaration to the effect that fhey have be’eﬁ ~V;1-1'1d:ity' -

_ appéinted on the posts undey the scheme ;‘P.ro-\}'isl,ion of
P_o,pul'ation Welfare Programme” which has been b’r'ought-, ,

on regﬁlar budget and the posts on which the ﬁetitjioher.s'l

are w_;irkin_g have become regular/permanent stts, hgncé

"petitio»ner's are entitled to be regularized in 'lii;e-l w'i,tﬁ the
.Regu-lAarization of other staff in similar pro_j:ec.tAs- and

* reluctance to this effect on the part of respondents in- L
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Regulanzatron of the petitioners is illegal, malaﬁde'
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" and fraud upon their legal rights and as 'a
- ‘consequence petitioners be declared as regular cml :

- servants for all intent and purposes.

2. _ " Case of the petitioners is that the Provirieial
~ Government Health Department approved a s.cheme‘.
namely  Provision for  Population Welfare

| Programme for perrod of five years from 2010 to-

2015 for socio-economic well being of_the .

downtrodden citizens and improvihg the their.-'_drlties

to rbe best of their ability with zeal and zest.‘.Whi‘ch

vmode the project and scheme successful and result

'orrented which constrained the - Government to.

o convert it from ADP to current budget. Since whole .

scheme has been brought on the regular srde e) the

’ employees of the scheme were also to be’ absorbed '

-On the same analogy, same of the staffA members'

= -~ have been regularized whereas the petitioners have ,

- been discriminated who are entitled to Calike

treatment.
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‘ 3 B Same of the applicants/interveners namely Ajmal and 76

others have filed C.M.No. 600-P/2014 and another alike

C. M No 605-P/2014 by Anwar Khan and 12 others have prayed for .

. . * their 1mpleadment in the writ petition with the contentlon that they

-are all siéving in the same scheme/project namely Provision for

p P'dpiilation Welfare Programme for the last five yeat'sa.. It is -

L e,entended-by the applicants that they have exactly the same case as o

averred in the main writ petition, so they be impleaded in the main -
Writ petition as they seek same relief against same respohdeﬁts :
Learned AAG present in court was put on notice who has got no

L ob_]ectlon on acceptance of the apphcatlons and 1mp1eadment of the

L apphcants/Interveners in the main petitlon and rightly S0. when all i

- the apphcants are the employees of the same PrOJect and have got
aame grievance. Thus 1nstead of forcing them to ﬁle separate |
_petltlons and ask for comments, it would be just and proper that their-

'.'fatc be demded once for all through the same writ petltlon as they -

o stand on the same legal plane. As such,both the C1v1_l;Mis'c.

‘ apphca‘_tmns are allowed
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| ”-'And the apphcants shall be treated as petltroners in . -

- the main petition who would be entitled to the same'

'tr'eatm'ent.

4 Comments of respondents were cahed_

,Which ’\.;vere accordingly filed in which respondents

have admitted that the Project has been cori\}'erted .
~ into Regular/Current side of the budget for the year

: '2014 2015 and all the posts have come under the o

- ,':."amblt of Civil servants Act, 1973 and Appomtment

o ‘Promotlon and Transfer Rules, 1989,

"lHowever they contended that the posts w111 be-

L advertlsed afresh under the procedure laid down for

"whlch the petitioners would be free to compete

o alongwnh others.

'However their age factor shall be cons1dered under

" the relaxatron of upper age limit rules

We have heard learnedlcou-nsel' for the - |
- petitioners, and the learned Additional Advocate
' ~Gehera1 and have also gone through the record Wifch., -

their valuable assistance,
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6. Tt is apparent from the record that the 3

o posts held by the petitioners were advemsed in the

:Newspaper on the basis of which all the pet1t10ners» |
apphed and they had undergone due proceshs of test
_:_z:md_ interview and thereafter they were appomt‘ed on‘

“the r—e’sﬁective posts of Family Welfare Assisfaht '(male

& female), Family  Welfare Worke_h “ (F)',‘.‘
; 'VCth‘kidar/Watchman, Helper/Maid .',‘A' A_hphn'
'récomnhendation of the Depar“cment | seléhtion

: commlttee of the Departmental selection” comlmttee

oy through on contact basis in | the prOJect of prov1s1on for ‘

“_'.populatlon welfare programme on dlfferent dates ie.

".121 12012, 3.1 2012, 10.3.2012, 29.2. 2012 27.6. 2012
i -3.3.2_012, and 27.3.2012 etc. All the petltlon_‘ers-.were'
_"rcclfhi‘;ed/appointed in a prescribe manner .aftéf,dué"
-adhéfénce to all the formalities and since - their

'._appoiritrnents, they have been performing their duties

. o the best of their ability and capability. There is ro.

"complaint against them of any sl'aékneé‘s.‘ in
' fperformance of their duty. It was the consumptlon of €
'- thelr blood and sweat | Whlch made the prOJect

e successful that is why the prov1S1ona1 government

S converted it from development to
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t'_Nlon-"development side and brought the scheme on the -current:

budget.'

- T We are mindful of the jact that their case does not come ththm the. '

) | amblt of NWFP Employees (Regulanzatlon of Servrces) act 2009 |
* but at the same time we cannot lose srght of the fact that Jt were the -
jdevoted services of the petitioners which made the Government

‘ reahze to’ convert the scheme on regular budget, so 1t Would be -

: htghly unjustlﬁed that the seed sown and nounshed by the:
' -'petltloners is plucked by someone else when grown in full bloom -
‘Part1cularly when it is manifest from record that pursuant to- the
| conversmn of the other projects from development to . non-
. development side , their employees were regularized. There are
: regulanzatron orders of the employees of other alike ADP schemes‘
. '--"‘whlch were brought to the regular budget; few 1nstances of which . |

- are: welfare Home for orphan Nowshera and estabhshment of |

Mentally retarded and phys1cally Handlcapped center for spec1al |

chlldren Nowshera
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.Industmal Training center khasihgi Bala Nowshera, Dar Ul Aman-
| 'Mardan rehablhtatlon cénter for Drug Addicts Peshawar and Swat
" and . Industnal Training center Dagai Qadeem Dlsmct Nowshera
. These were the projects brought to the Revenue side by convertmg
from the ADP to current budget and there employees were
- regulanzed While the pet1t10ner9 are going to be retreated with
: d1fferent yardstrck whlch is helght of discrimination. The employees
- of. all the aforesaid projects were regularized, but petltloners are |
E . being- aeked to go through fresh process o‘f test and 1r1terv-1ew a‘fter" -
B ad-\_ferti.sement and compete with others and their age'facter shall be"

- ponsrdered in accordance with rules. The petltloners who have spent. :

best blood of their life in the project shall be thrown out 1f do not

quallfy their criteria. We have noticed with pain and agalnst that'

every now and then we are confronted with numerous such lrke

'cases in which projects are launched, youth searching for jobs are
'recr_u_rted and after few years th_ey are kicked out and throWn astray. '

.‘,u,Th_e courts also cannot help them, being contract employeeé of the.
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. o & tﬁey are meted out the treatment of master and servant. H;@Ving :
. beer put in a situation of tinicertaifity, they more often than not fall

" prey to the foul hands. The policy makers should keep all soe'iety in

._ mind.
1. Leamed counsel for the petltloners product a copy of order of thls -
| court passed in w.p.no2131/2013 dated 30.1.214 whereby pro;ect B
employee $ petition was allowed subject to the final dec:151on of the '
august Supreme court in c.p.344- p/2012 and requested that thls |
- petltxon be given alike treatment. The learned AAG conceded to the
B proposmon that let fate of the petitioners be deelded by the august, 1
' Supreme Court
o 2 In view of the concurrence of he learned counsel for the petltloners - |
'b"'and the learned Add1t1ona1 Advocate General and followmg the-

ratio of order passed in w.p.no. 2131/2013 ,dated 30 1 2014 titled .

" Mst. F021a Aziz Vs. Government of KPK, this wnt petmoners shal] -

on the posts
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Better Copy &4y ' .
,Subjects to the fate of CP No. 344 P/2012 as 1dent10al"

- proposmon of facts and law is involved therem

AnnOunced on
~ 26" June, 2014.




PR "f;."\]' N

MR, JUSHYT C

L ANWAR. z,AurLr Des
MR, Ui MIAN g A
Iz, J'U'“"" X

NI,
58 Ay ﬂl( LAy NMu
gty .JUH.!'[("I_,I

U‘\I\IJ"“ )
NI, J[J‘)JIC’ /\i\!l"]l

IJIU'“'

3 _' Aduanu)hh L
Aniy gy ..un .I[l“.l/lh;‘zi:.":‘.' - ;
. Ivluhn'uuruu_l YOl :u‘!d:ul-.flui'::""
Ty, .t\tl'uuliah Khan ang o,lh't,:.rs'
;’\*-E{].arqi‘]?.»‘l e I
. AP oo ;
fn,f Py mr NO S2.p.
C;ovl ol
Gl l(.uJu'n:m‘.'lulrt.i;l‘lu-,u'::l
. l'\:,,wlln Llw
['cah
Jp h "
_.‘.’IL/\F(!/\!,ND 2231 Lop ?UT . A
Gow of’ Kig Ly, .)(:.C_). A;_;ut,ulmu.. Vs, Silduy Zivnigg,
- Ly Je Amh.lwm e NG
e ,Z."'-°.71' L. I
> /,f‘”l iod ¢ K
w, *ﬂ' . M




Gr 111(. i pp(.”unl:":.’)

Iy AL IS
rlr Wity .mmll “in, /\(ml
¥ lll,xl.lu : \.It'f &Y

K |nlmJ\, \OR
. \-v;.'u:‘r A

I Almeg 1‘\’Jmn,

Y Waegur -\.hmecl J\h.m ‘\cl Il
.‘\'ll

. .‘.-.’m;l“:

\{ 1’!’[
:'fh;'“l:l:“l A

R, .\I\".'.u;.u J\Jlmud J‘-.h.ln Adyy,
RIS uhuﬂlb Shy

AG A
dh(.'(.'l], ASC

\Vuu.ir /\hmul Kh,

Mgy, ¢ ..,:v':r: e

e

) ! .’\'Jl'. W:lq
lm lhc: l\c:,uoudenl( s)

H 1"\"'

S J):klnl !
.'".41

T hw.l'

ey

}I ‘n,'

iy ,llull/

Add), /\G"'J\".- -




Muluupmud Az angl Ollig ey,

At} : My,
mu.”.ml() -

deur Ahrppg Kh; W, Addy, AG I’.I"
. TSy Mt Shy all, g0y I',llw.zhm
,l‘m lhc }\ spondun( ) If.:h/ All

itu] Munc cn, .,O
Muham Mud ¢,

alig
Ahiy]. “Hadj, S‘O(

Li uuurun
Lllwnlu n)
on)

(i""in) EERRE .

vy

L l[;.l[l
o Ayub I's'.huu, fxb'(_‘

Pl

VRS /\.um_d ¢

an, Adgy, A NI
v Hu,v_ HOA T .
Ny, .(.mtm‘.r

A, ASC
2L In Person

’ Numo.

Jr-Jm?ﬁ 3 .
r'-»l{l,lu dppcllant( J i

My, Wag; ar Athd Kan,

{ :.- T['lf‘/b A, Re hm‘m Se. A
R b Iy, “ANL AsE

Addi,

AC Rpy:
.S C

My qu

ar

Alme I(h.m nrfrll

AG K
BNV I

LA,

.nw.u ALC

T My, Vx’a'qar Ahmeg Ky,

AL AG jepage

Moy rcprc.-.'uuluti.

My dqdr ‘\hITJLC[ 'Omn

del
In pepy 0N,

AU RpK

Not ¢ p'rescn lud,
:._': My, \Vr.qul Ahmcd J\hun ‘\c.cJI
My, Ghulan,-

Napj an ASC
\513 I\.hushd M Khap '\“C

AG Kp i

f
Hiy

rson (abe';un[)




L ul i\J"I’
v’Lb[Dr“x Jey

thr, Seey, w’\~°uu‘fflilu "Vy
hawa: an

) 8, Innn_\'muliuh el ey
TRothep ’ R

'I'J' 3 e 21y

Y. i)

Wy, J-.'n;n:n'r ;'\(I}f Hinl Il“lll.:r"' ,
. P
- :
2074 S
.-:; Cmyl nl'n.l-’l{ thy, C.Jm.l .;c.ucl.u"y Vy |\luh.nmn.1c| Ndduu}_h .l';ip g
P Luhawar a0d otheg ‘ Others L .
('“J"VT[' P I"T'T‘TON Q1 705 )
< Dcnn P;\Iuat’m Thgy

e of
ommuml/ Onh.h,.ﬂmolop_w ric O)
C .md anothe

.?vluh.'unmmi by and oy

l'g«:r:;, : I
S0 My Silia i
>l.‘4’ . .-7-}) O:r1
L GQVl 01 Q-‘ I lhron[,h ChJLFScc_v. Mst, Rehyy L ILL e
: _.'."Pc.shawm and Olherg
' Qiviy; w'r 'rrowﬁg.s_z_g- PO 014 ]
Go'VI.__ole I Uubugh Chier Seoy Vs, _Faisal-l(hun '
WL g olhery - g
e 1~Govt of K.PI\ hlough Chicp S{,c Vs,
L Lshltwan anc I othe

R:«imu”dh ang o'thcr:.". -

’ J:' < gh Chic['Suc:_);.
":l L..,h 1y \f..u 'md [h )

Go‘vt 6L

62]1.p QF 2015
( thJ ow_,h Chier Secy,
L\.T.mur And ofhe

TSee Ty,

9 -
ARV L
V' u'(Jrl Ansu m'l.
' f Aipaeficryn t.c-':r(r ;

f
;

v ,',. E:r\

c‘u "L‘r’ﬂ




NY
) j(‘i '..zl SCLANE, L3068,
- .."lll-_w l-l sl (1.9. Mr, \‘l".'lq.'u' Mgy K
-)’/7()15 , :
hl ULy e N
‘-i'}l't)_J":Lhé;‘R_c.*;p_rmr.ienl('.';) "y |\-::|m inal
. ! o
LJHLUJJ uriy 2402 7“1 e
‘/-'\J\!\"-"l-\l\' ¢ ‘L A l‘umunl- hx' el -‘i-'."-'::'
Iln_ u,.|..u'1~ ls) l';c: YLy :;t:;'nu'utcf"_. lreyg Appcaly L-\LLj)i @ Jvu '\;>|‘.\c;ii
- 1\0 605 ~u£"30!5, A dismigga,) hulmm-nr in C.l' A Nu,(-.()i; (.ll"L'i(H N ;
5 FtSC-l'\'&d. - | s :
e Sd .Anwcu Nah-‘u Jam: PRHISH A
&u~ Ming Saqib Nie
N N Hen v :"I"Jru v
Sdi- lgbad Hamcuhn kS 'r'nm.n«‘;’. '
bu, - J\IliJJl Arif us:;'cnu
Shnifiad Iy l}r‘/.n/»k‘)p,
. Jrd
: /o h
. -

N

L vy
E -

L]
,4
MESTREN ¢
- .-..w-ﬂ-m---,-n.u... AT S,




GOVERNMENT OF KhYBER PA
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A

| Subject: .

4\, . @ Aﬂn@xu}/{,

The Chief Secretary, - o (- E
Khyber Pakhtunkhwa Peshawar. "

DEPARTMENTAL APPEAL

AN

. Res-pected.s_ir,'

With profound respect the undersngned submlt as'

under

e

)That the under5|gned along with others have |

been re-instated in service wuth immediate

effects vide order dated 05.10.2016.

2) That the undersigned and other .officials were’
regularized by the honourable . High Court, -

Peshawar vide judgment "/ + order da't“e"d |

-26.06.2014 whereby it was stated. that petitioner

shall remain in service.

3) That against the said judgment an appeal was: - |
preferred to the honourableSUpre’rhe Court but -
the Govt. appeals were dlsmlssed by the Iarger-

bench of Supreme Court V|de Judgment datedl

24.02.2016. | N B

\ /g 4) That now the appl:cant is entltle for afl back*-'

benefits and the seniority: |s also requnre ‘to ¢

reckoned from the date of regularlzatlon of . ¢

project instead of immediate effect.



~

5) That the said

—

detail in the judgment of august Supre'me Cou-rt'

vide order\d-ated 24.0'2.20164whereb_y it was held"

 that appellants are reinstated in service from the

date of termination and are entltle for, all back’_ .

benefits.

6) That said principles are also require to be follow

" Dated: 20.10.2016

in the present case in the light of»2009;'s'c|\_/|R o1.-. - -

It is, therefore humbly prayed that on- |

'acceptance of this appeal the appllcant / .

petitioner may gracmusly be allowed all back -
benefits and his semorlty be reckoned from the

date of regulanzatlon of pl’OjECt instead of

N immediate effect.

Yours Obediehtly o

‘Thsan Ullah
Famlly Welfare Asswtant (Male)

ulation Welfare Department
pEhar

Ofﬁce of D1strlct Populatlon _
Welfare Ofﬁcer
Torghar.
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PI\]"S‘DNT‘
MR. JUSTICE ANWAR

MR, JUSTICE MIAN SAQ Nrs?ﬁz ‘
MR. JUSTICE AMIR HANI MUSLIM - N
MR. JUSTICE IQBAL HAMEED UR. RAIIMAN

MR. JUSTICE I(I-IILJI ARIF IIUSSAIN

:‘-'CIVIL AP EBAL NO.605 OF 2015 . S e
' W lOn appealagainst the j’ud'

!
_ L
"~Riz.Wan‘J'uvccl ancl others Appgllantg . oo T ST :
- . . .- Yo
U VERSUS - R P
~;Sccu.tary Agnculmre Livestock etc Resyo'ndénj‘ts: I

Mr, Tjaz Anwar, ASC
Mr. VLS, Ix.hattak AOR

1-0' Lhe Respondems ' Mr. Waqar Ahmed Khan, Add], ‘\.G I\PK

3 D.uu ofheanug 24-02-2016

@RDER B

LA e

ﬂ% This Appeal, by léave D:; .[;.m,_
duected against the judgment - Iaied 1822015 p"lsscd b> llu, SRR :. ::4.-.
PC-:»I']\W\’I[ I‘Lr'h Coun, Péshuyar, whueby the Wit Pcuuon fu ucl b\' llu e |
,Jnullcmto wLw dlsnu.ssecl : | I;
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n—rd

- Compeluu AuthouLy, the Appf.lllmts were appoified ugamsl vmoua posls ,

, sub_]c,cl to S’ltlenGlOl)’ performance in the Ccll On 6.10. 2008 lhlounh an; :

Ofﬁcc-:. Oxdm thc Appellants were gumtc.d exteiis lOn in- lhcxr comracts l'or

111c nt,xt onc ye.ur. In the yenr 2009, the Appcllants

conlmct was :lp,.un

QPOhcy 8! 'the Government of I(PK LstabhbhmunL and /\duumslmuuu‘

' Dcpl\LLment (,R.Bgulatlon Wing), On 12.2 2011 the C(.,ll wus convc.rtcd o
lhc "ulzu: sxdc of the buclget and Lllc I‘mancc Dcpartme.nt Govt of KPl\

' ';u;_.,Lu,d to cr(,atu the existing posts on 1cgul

"",Ivlcmagel Qf the Cell, vide ordcr dated 30, 5 2011, Ol‘deled tl

Coae,

"_S(.,l‘\flces Df thc Appellants with effect from 30 6.2011.

,',_:lu'xlncd Pebhawm High Coult l’cshdwm,

‘--f_ND 196/2011 .against the order of ‘Lheu- termination, m’unly on Lhu fal'Ol.ll'ld

al many

:‘becn mgulanzed through d1ffe1ent Judgzm,nts of the Pcsh

‘d.nd this Court The. learned Peshawau High Court dlSl‘l’JlSSE.d the W

Pctmon oi‘ the Appellants holding as under

6. While coming to the ease of the. pctmonel 5,.it would

reflect that no doubt, they werz contract employees and wire' * -
also in the field an the above suid cut of d

ate but thev were: - L
project employees, thys,

A wWele ot entitled fm regular l/auon."_-i. L
of their services as explained above, The ; wgust Sumemu.-_ L

Court of Pakistan in- the case of Goyer nment o( .l(/;ybar""‘

N v i aan TN e,

a. 1he Cell 1n1t1ally on confract basis for a period of one ycm c.xtcndablu:_y

B\Lendud J.'m 'mothcl term of one year, On 26.7 2010, the con(ulcuml lum

g of thc Appullants was further. extended 101 onc more yuu, in vxcw ol thc

ar b}dt, I[owcvcx l'lﬁ.‘]."rl.'.OJ'L‘.l;l-

1e tcrmination ol -

"lhe Appelhnts mvokc.d the, constllutloml Junsdmuon of. tiu.

by lllmg Wnt ncuuon{-

OthBl employees woxlung in different j')lO]CC[& ol‘ the l\.PI\ Imw. a

aw;u IIlgh Couu'. S

ll].',‘ .

,‘.-"j ) .,
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.Dupnrrmr.n! rlzrmu,'h it Su*rrrzmrp ol nr.’u_r\ vNaM
1Dir - frn(! wather (Civil Appen! No. 68200 decided o @\
21 620!4) by dlsllnl,\mhmg the cases of Government n(
.‘_‘Nf'!’F]’ wy. _Abduflah  Khan- {’,lt)ll SCMIR l)ll‘)) gl

(‘m'('rnml it o/ NIEP (now KPE) vs, Kalegn Shah (701 |

SCMR 1004) has categorically held so. The concluding pdld ’
ol‘ the: said judgment wculd xequne ILPI‘UULIClICJn, which
- ';. reuds as under ; - : e -

In view of the clear st.ltulory provisions the .
.. - respendents cannot seck rogularization os they were
.., ‘admittedly project emiployees and thus have bee,
© " expressly  excluded  from  purview  of  th
" "Regularization Act, The ppeal is therefore allowed, -
the impugned judgment is set aside and writ petition
~filed by Lhe respondents stands dismissed.” :

In vn.w ol «¢he above, Lhe |quuunu:. ﬁ..mnol sr.Lk-

:rcgulnru.anon bc.mg, .projcct unployccs whlch have bccn )

"’"'No 1090"01‘ 2015 in whlc*n lcwo wag L_,mntud by this Court bn 01 07 "’01 ﬁ

chcc ths Appcal

.

v

".COI'lucht basns m the project and after Gomplenon of all the ruqmsnc codal' .

oxmu 11.1 s, uu: pauocl of their contra.c.t Appointments was extm‘ulccl'-'.ffcln:'. -

: f\i—TE&:TED

Cour‘ Assrcmn
: upmmr.' Coun- ot Pakle
) sa ldginabag




* 1<.P1\ LhLDuL'h Secret'\ry, Agrlcultmc v, Admnullah :mcl othet’s}, dg ihe )

Appel-l_e,nts, iwcre. discriminated against and were alsmsumlar\_y.ﬂ-pla;cg L.

i)

L '13.1'0j;:§:.1 employees.

Ce70 el e "We, for the aforesaid reasons, allow this Appc':-.ll un,.é’. .\.‘.U-l. iy
" lhu unpu}jnc,cl_]ud;;,nan The /\ppuli.mls simkl be rein ,\.nu\ % ,u \'lu lunn ‘

_'thL Lhuc of thul termination -\nd are also hcld entitled to.the’ b.n.l\ bx.m.t W

fox Lhu pu 1od thcy have worked with the pleLLl or th 1\1 1\ Lmvwnmm

Hu: ser \'wu ul the Appeltlants for the lnh_rvc.nmg per md e 1r.u_m the L.hh\‘._ur‘ U

. -.11131\' ‘_-L_crmlnaucn il the dute of their ceinstalement 511:3.1} b computed

U fal

tOWcudstheu pensionary benefits.
Sd/- Anwar /,ahuu Jam'm 11'\., B
Sd/- viian Sagib Nisat;)
- SCU Amir Hany \/lushm
Sd/- Igbal Hameedar R hm at,)
Sd/- 1&111131 Anf Ilussam J
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P DlSTRICTDOPUL/\HON\Nl FARL OFFICE -
TORGHAR_ B

F.No.1 (03)/2013-14/Admn/ B1S—\& - Dated the 13" Pon2014

- | F(\AV\,—-G‘

DMy /ﬁggALﬁ4)Lcﬁ#¢*$—*m*m*

4
o

M
FraCenite - Dhoy Meiza ~sm«kmﬁi

Subject: - COMPLETION OF ADP PROJECT ie. PE\OVISION FOR PUPULAHON
‘ . WELFARE DEPAR? MENT KHYBER PAKHTUNKHWA ‘

. Memo:
T g The subject project is going to be completed on 30/06/2014. Therefore,

ihe encio_seu ‘office order No. 4(35)/2013 2014/Admn dated 13’06/2014 may be treated

as fifteen days notnce in advance. for. the termmatlon
30/06/2014(A.N). L o \
~ | | \

(SAFDAR MURAD)

DISTT: POPULATION WELFARE CFF:CER
: TORGHAR

Copy to: -

1. Accountant (local) for necessary actioﬁ.
2 PJF of the official concerned. )

(SAFADR MURAD)

DISTT: POPULATION WELFARE OFFICER

TORGHAR

’Eﬁ3

uvrces as on




Government of Khyber Pakhtunkhwa,
 Directorate General Populaticn Welfore |
Y ‘ : Post Box No. 235

g frost Sattdlng . et Masfld Rood, Feshawar CunH‘ Ph: 0%1. 72!!5.55

AN phmbe v

- Dated Peshawar i} 1&1 } / yiks n]

T OFFICE ORUER

FNe, (33)/’01;14/Admn— On - completion of the ADP Project No 903-‘*2«

790/110622 under the scheme provision of Poputation ‘Welfare Programme 5<hyb9 :
) Pakhtunkhwa The services of the followmg ADP Project employeés stands termina ted :

we. . 30. 06,2614 8 per detail belows- =

. S.No. Name - A‘ De«_-.rgnatlon ' District /Instifutipn.
Cp 1§ Azra wali C . [Fwwo | Mardan
™2 Ghazala Begum .. FWW : | Mardan
3 Bushr'a‘Gu1 T Fww | Mardan
4| Saira Shah | FWW Mardan
i) Asma Mir FWW . ‘ Mardar |
6 | Raitoon Bibi . FWW © | Mardan
5[ Tania Naz. W | mardan
_ // BA‘ Naeém'—ur-Rehman. FWA (M) : Mardar‘{_ })f
- 9 | Muhamn'lad Aslam FWA (M) ‘ Mardau "
|10 [SyédJunaid Shah | FWA (M) Mardan |
11" | Muhammad Rashid FWA (M) Mardan- |
| 12 | Farhad Khan FWA (M) .Mardan -
13| Ibrarud Oin FWA ™ -+ I Mardan
B - 14 1 Qasim Ali -~ | FWA (M) Mardan
{15 TSharafat . FWA (F) Mardan -
o 16 | Samina Aslam FWA<(F) ' Mar,dani'
17 |Riffat Jehangr  ~w. | FWA (F) [ Mardan .,
18 | Nihar Reza s | FWA(F) | Mardan :
19 | Noar Begﬁm- \ FWA 7 o Marcla;j '
20 | Samina Jalil _ FWA (F) Mardan ,
P A 'Roy;eedé Beng . - FWA (F ’ Mardan -
/ 22 | Nasra Bibi o .. | FWA'(Fy N Mardarz
i 23 Musarrat' FWA (F) Mardan
. 24 | Imtiaz Ali - | Chowkidar Mardan
~1..25 | Khairul Abrar ' Chowkidar “| Mardan
26 | Wiqar Ahmad Chowkidar Mardan .
27| Arshid Al R | Chowkidar | Mardan | .‘i\\
L 28 | Yousaf Khan Chowkidar | Marden 1
. 29 | Muhammad Naeem — Chowkidér - _ Wl_a.rda??\




- i— B

ot

-

' .r'?i'll"l 2

CPUDADERG HLFE

FHE . iE3S2emecs -

TJurm,

Aid o '-“HFH

— 17 26
130 .?ia Muhammad —’—“\ Chowkidar 1 Mardan ‘
- AT Arﬁréen Bibi : Aya/ Helper . ‘Mardan
527 | Guishan Zari “Taya / Helper- Mardan
23 Nagéeh Bagum Aya / Helper Mardan
34| Hastia Begum Aya [ Helper | Mardan
35 | Safia Naz ‘Aya / Helper Mardan
36 | Bastia begun Aya [ Helper Mardan
‘_ 37 . | Reshima Aya / Helper i

Mardan

. Al pendmg labilities of ADP PlO}ect employees must bn_ C
' 30 06 2014 posmvely under-intimation to this office, '

F.No.4 (353/2013:14/Admn

‘Copy forwarded to the:-

\r‘om..'.\.yurx':—k

8.

9.

- Peshawar.

- (Project Director) . - o .
- Dated Pesﬁhwai"the%ZOM; : L N
. Director Technical, PWD, Peshawar. _
District Population Welfare Officer, Mardan.
District Accounts Officer, Mardan. .
Chief Health P&D Department, Khyber Pakhtunkhwa.

PS 1 Advisor to Chief Minister for- Population Welfare, Khyber Pakhtunkhwa

.. P5 10 Secrétary to Govt: of Khyber Pakiicuniiawva, Finance Depaitm 1ent, PESLIavar.
PS 1o Secretary to Govt of Khyber Pakhtunkhwa, Populatnon Wetfal e Depac tment,

PS to Drrectm General PWD, Peshawar,

Officials concerned.

- 10. Master File.

sdl-

Assistant Director (Ad h)
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In Service Appeal No.203/2018

Thsan Ullah ... (/—\ppellant) '

VS
Govt. of Khyber Pakhtunkhwa and others .............. (Respondénts)
Index
S.No. " Documents _ Annexure _ o Pagel
] ‘ Para-wise comments . 1-3
2 Affidavit ' : 4

Depohient

Sagheer Musharrafl
. Assistant Director (Lit)
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‘ IN THE HONORABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,

PESHAWAR "+~

In Service Appeal No.203/2018
Thsan Ullah .....oovrii e (Appellant)
VS

Govt. of Khyber Pakhtunkhwa and others ............... (Respondents)

JOINT PARA-WISE R_EPLY/COMMENTS ON BEHALF OF THE RESPONDENTS .

NO.1 TO 5

Respecttully Sheweth,

Preliminary Objections.

Al

=

That the appellant has got not locus standi to file the instant appeal.

That no discrimination / injustice has been done to the appellant.

That the instant appeal is bad in the eye of law.

That the appellants has not come to the Tribunal with clean hands..

That re-view petition 1s pcndmg before The Supreme Court of Pakistan,
Islamabad.

That the appeal is bad for non-joinder &mis-joinder of uanecessary partics.

That the tribunal has no jurisdiction to adjudicate the matters.

On Facts.

l.

Incorrect. That the appellant was initially appointed on project post as Family
Welfare Assistant (Male) in BPS-05 on contract basis till completion of project
life i.e. 30/06/ 2014 under the ADP Scheme Titled” Provision for Population
Welfare Program in Khyber Pakhtunkhwa (2011-14)”. It is also pertinent to
mention that during the period under reference, there was no other such project in/
under in Population Welfare Department with nomenclature of posts as Family
Welfare Assistant (Male). Therefore name of the project was not mentioned in the
offer of appointment.

Incorrect. As explained in para-1 above.

. Incorrect. The project in question was completed on 30/06/2014, the project posts
were abolished and the employees were terminated. According to project policy of

Govt. of Khyber Pakhtunkhwa on completion of scheme, the employees were to
be terminated which is reproduced as under: “On completion of the projects the
services of the project employecs shall stand terminated. However, they shall be

re-appointed on need basis, if the project is extended over any new phase of

phases. In case the project posts are converted into reg mlar budgetary posts, the
posts shall be filled in according to the mlm, pvwmbcd for the post through
Public Service Commission or The Departmental Selection Committee, as the case
may be: Ex-Project employees shall have no right of adjustment against the

regular posts. However, if eligible, they may also apply and compete for the post :

with other candidates. However keeping in view requirement of the Department,

560 posts were created on current side for applying to which the project

employees had experience marks which were to be awarded to them.

Correct to the extent that after completion of the project the appellant alongwith
other incumbents were terminated from their services as explained in pd!‘c—_ﬁ
ahove -



-~
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that after completion of the project the incumbents were terminated from their
posts according to the project policy and ng ,dppolntm(,nts made against these
project posts. Therefore the appellant alongwuh other filed a writ Jpetition before
the Honorable Peshawar High Court, Peshawar.

6. Correct to the extent that the Honorable Court allowed the subject writ petition on
26/06/2014 in the terms that the petitioners shall remain on the post subject to the
fate of C.P No0.344-P/2012 as identical proposition of facts and law is involved
therein. And the services of the employees neither regularized by the Court no by
the competent forum.

7. Correct to the extent that the CPLA No0.496-P/2014 was dismissed but the
Department is of the view that this case was not discussed in the Supreme Court of
Pakistan as the case was clubbed with the case of Social Welfare Department,
Water Management Department, Live Stock etc. in the case of Social Welfare
Department, Water Management Department, Live Stock etc. the emb‘loyces were
continuously for the last 10 to 20 years while in the case of Population Welfare
Department their services period during the project life was 3 months (o 2 years &
2 months.

8. No comments.

9. No comments.

10. Correct. But a re-view petition No.312-P/2016 has been filed by this Department
against the judgment dated: 24/02/2016 of the Jarger bench of Supreme Court of
Pakistan on the grounds that this case was not argued as it was clubbed with the
cases of other Department having longer period of services. Which is still pending
before the Supreme Court of Pakistan. '

11.Correct to the extent that the appellant alongwith 560 incumbents of the project
were reinstated against the sanctioned regular posts, with immediate effect, subject
to the fate of re-view petition pending in the August Supreme Court of Pakistan,
During the period under reference they have neither reported for nor did perform
their duties.

12. Correct to the extent that a re-view petition is pendmg bcfom the Apex Court and
appropriate action will be taken in light of the decision of the Supreme Court of
Pakistan.

13.No comments.

On Grounds.

A. Incorrect. The appellant alongwith other incumbents reinstated against the
sanctioned regular posts, with immediate effect, subject to the fate of re-view
petition pending the August Supreme Court of Pakistan.

B. Correct to the extent that the employees entitled for the period th(,y have worked |
with the project but in the instant case they have not worked with the project after
30/06/2014 till the implementation of the judgment. Anyhow the Department will
wait till decision of re-view petition pending it the Supreme Court of Pakistan.

C. As explained in para-7 of the grounds above.

D. Incorrect. The Department is bound to act as per Law, Rules & Regulation.

Incorrect. After the judgment dated:26/06/2014 of PHC, Peshawar this

Department filed Civil Petition No0.496/2014 in the Apex Court of Pakistan.

Which was decided by the larger bench of Supreme Court of Pakistan wherc

dismissed all the civil petitions filed by the Govt. of Khyber Pakhturkhwa on

24/02/2016 and now the Govl. of Khybcr Pakhtunkhwa filed a re-view petitions in

the Apex Court of Pakistan against the decision referred above. Which is stili -

pending. The appellant alongwith other incumbents reinstated against -the

ey
:

Incorrect. Verbatim based on distortion of facts. The actual position of the case is %/(



sanctioned regular posts, '\*’vith"'if’hmédi:;ié” ¢fféct, subject to the fate of re-view
‘ ~ petition pending in the August Supreme C()urt of Pakistan. ‘
W Incorrect. Verbatim based on distortion of fa@t% As c\plamcd in Ground-E abovc
G. Incorrect. They have worked against the pI‘O]C”‘t post and the services of the
employees neither rcgularlz(,d by the court nor by the competent forum huncc
nullifies the truthfulness of their statement.
H. Incorrect. The appellant alongwith other incumbents have taken all the benehts for
the period, they worked in the project as per project policy. '

Qe

£

1. The resiqondenls may also be allowed to raise further grounds at-the time of

arguments.

Keeping in view the above, it is
dismissed in the [nterest of merit as a_
Court of Pakistan.

yed that the instant appeal may Kindly be
“view petition is still pending before the Supreme

Disfrict Population WeNare Officer Dircctpr General
Torghar _ Population Welfare Department
Respondent No 5 ‘ A - Respondent No 3

Secretary . SR
Population Welfare Department
Governnient of Khyber Pakhtunkhwa
Respondent No 2
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C*o% INTHE IﬁONQRABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA, & 3 ‘

. ‘ e © PESHAWAR
| In Service /-\:p‘peal No2032018
Thsan Ullah ..oo oot eieesiseeeesneeeeeeeen. (Appellant)
- vs |
Govt. of Khyber Pakhtunkhwa z'md others ................ (Respondgﬁts) :

W 7 Affidavit

I Mr. Sagheer Musharraf, Assistant Director (Litigation), DiréCtorate General of
Populallon Welfare Departmem do'solemnly affirm and declare on oath that the contents
of para- -wise commcnts/roply are true and correct to the best of my knowledge and

available record and nothing has been concealed from this Honorable Tribunal.

Deponent
Sagheer Musharraf
Assistant Director (Lit)
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' 'BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR. |

In S.A# 203/2018

Thsan Ullah
Versus

The Government of Khyber Pakhtunkhwa and Others

INDEX
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1 | Rejoinder 1-4
2 | Affidavit 5
Dated: 05/04/2018

Appellant

Through
IQBAL GULBELA,
& R
SAGHIR IQBAL GULBELA

Advocates High Court

Peshawar
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BEFORE THE HON'BLE SERVICE TRIBUNAL KHYBER

PAKHTUNKHWA PESHAWAR
In S.A# 203/2018
Ihsan Ullah
Versus

The Government of Khyber Pakhtunkhwa and chers

REJOINDER ON BEHALF OF THE
APPELLANT TO THE COMMENTS

FILED BY THE RESPONDENTS NO:

2,3&5

Respectfully Sheweth,

Reply to Preliminary objections:-

1. Incorrect and Denied. The appellant has got a |

good cause of action.
2. Incorrect and denied.
3. Incorrect and denied.

4. Incorrect and denied.

5. Subject to proof. However mere filing of -

review petition before the Hon’ble Apex Court
or pendency of the same before the Hon’ble

Apex Court does not constitute an automatic

stay of proceedings before this Hon’ble
Tribunal, unless there has been an express
order of the Hon’ble Apex Court in this
regard. |

On Facts:-

1. Incorrect and hypocratic. The appellant was
appointed on contract basis and has been
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regularized later-on and is now entitled for the
relief sought, while true picture is detailed in the
main appeal. |

. Incorrect. True and detailed picture is given in the

corresponding paras of the main appeal.

. Incorrect and misleading. The appellant along

with rest of her colleagues were duly appointed,
initially, on contract basis in the subject project
and after being creating same strength of numbers
of vacancies on regular right and for
accommodation their blue eyed ones, thereupon,
the appellant along with her colleagues were
terminated from their services. This termination
order was impugned in writ petition on 1730-
P/2014 which was allowed vide judgment and
order dated 26/06/2014. This decision of the
Hon’ble Peshawar high Court was impugned by
the Respondent department in the Hon’ble Apex
Court in CPLA No. 496-P/2014, but that was also
dismissed vide the Judgment and order dated
24/02/2016. Now the appellant and all her
colleagues have been regularized, but maliciously
with effect from 05/10/2016, instead of regularizing
the appellant and her colleagues from their initial
date of appointment or at least from 01/07/2014,
whereby the project was brought on regular side.
And now in order to further defeat the just rights
of the appellant, the Respondent department has
malafidely moved a Review Petition No. 3012-
P/2016 in the Hon'ble Apex Court and now has
taken the pretention of its being pendency before
the Hon’ble Apex Court just to have a miserable
feign to evade the just rights and demands of the
appellant and her colleagues, which under no
canon of law is allowed or warranted, nor such
plea can be allowed to defeat the ends of justice.

. Correct. Detailed picture is given above and as

well as in the main appeal.



v

above in the main appeal. |

6. Correct to the extent that the writ Petition of
appellant was allowed. While the rest is incorrect
and misleading.

7. Correct to the extent that CPLA No. 496-P/2014
was dismissed by the Hon'ble Apex Court, while
the rest of the para is not only incorrect and
concocted one, but as well as suffice to prove the
adamancy and arrogance of the Respondent
department as well as its loathsome and flout-full
attitude towards the judgments of the Hon’ble
Superior Courts of the land.

8. No comments.
9. No comments.

10." Correct to the extent that CPLA was dismissed
against the judgment dated 24/02/2016 and the
Review petition is malafidely moved while the rest
1s misleading and denied.

11. Correct to the extent that the appellant along
with rest of her colleagues were reinstated into
service while the rest is misleading and denied.

12. In reply to Para No. 12 of the comments it is
submitted that the Respondent department has no
regard for the judgment of the superior Courts,
otherwise there would have been no need for
filling the instant appeal. '

13. No comments.

On Grounds:-

A.Hypocratic and malicious. True picture is
given in the main appeal.

B.Incorrect. The appellant and rest of her
colleagues are fully entitled for the relief

5. Incorrect and denied. Detailed picture is given



Dated: 05/04/2018 -

they have sought from this Hon'ble
Tribunal.

C.Misleading and hypocratic. True and

detailed picture is given above and as well
as in appeal.

D.Correct to the extent that the department
is bound to act as per Law, Rules and
Regulation, but it does not.

E.Correct to the extent of judgment dated

26/06/2014, 24/02/2016 and moving CPLA,
while the rest is misleading.

F.Incorrect and denied. -

G.Incorrect and denied. The appellant and
all her colleagues have validly and legally
been regularized and now are entitle for
the relief sought.

H.Incorrect and denied.

I. No comments.

It 1s, therefore, most bunib]y prayed
that on acceptance of instant rejoinder, the

appeal of the appellant may graciously be

allowed, as prayed for therein.

Appellant o
Through h
' QBAL GULBELA,

&

'SAGHIR IQBAL GULBELA
- Advocates High Court
Peshawar
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BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER
" PAKHTUNKHWA PESHAWAR
In S.A# 203/2018

Thsan Ullah
Versus

The Government of Khyber Pakhtunkhwa and Others
AFFIDAVIT

I, Saghir Igbal Gulbela (Adv) S/o Jan Muhammad R/o

Gulbela Peshawar, as per instruction of my client. do

hereby solemnly affirm and declare on oath that contents
of the Rejoinder are true and correct to the best of my

knowledge and belief and nothing has been concealed

oz,

CNIC: 17301-1502481-3

from this Hon’ble court.

Identiﬁe(d, e
Javedlq ulbela
Advocate High Court
Peshawar .




