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ORDER

04.10.2022

1. Counsel for the appellant present. Mr. Muhammad Adeel Butt, Additional -

Advocate General for respondents present.

2. Arguments were heard at great length. Learned counscl for the appellant

submitted that in view of the judgment of august Supreme Court of Pakistan

dated 24.02.2016, the appellant was cntitled for all back benefits and scniority *

[rom the date of regularization ol project whereas the impugned order of

reinstatement dated 05.10.2016 has given immediate effect to the reinstatcment off

the appellant. Tearned counscel for the appellant was referred to Para-5 of the -

representation, wherein the appellant himsclf had submitted that he was reinstated

from the date of termination and was thus entitled for all back benefits whereas,

i the referred judgement apparently there is no such fact stated. When the

lcarned counsel was confronted with the situation that the impugned order was .

passcd in compliance with the judgment of the Fon’ble Peshawar High Court

decided on 26.06.2014 and appeal/CP decided by the august Supreme Court of

Pakistan by way of judgment dated 24.02.2016, therefore, the desired relief if’

grantced by the ‘I'ribunal would be cither a matter dircetly concerning the terms of
the above referred two' judgments of the august Hon’ble Peshawar High Court
and august Supreme Court of Pakistan or that would, at least, not coming under

the ambit of jurisdiction of this Tribunal to which lcarned counsel for the

appetlant and learned Additional AG for respondents were ‘unanimous 10 agree

that as review petitions against the judgment of the august Supreme Court of
>akistun dated 24.02.2016, were still pending beflore the august Supreme Court of
Pakistan and any judgment of this ‘I'ribunal in respect of the impugned order n;lay
not be in conflict with the same. Therefore, it would be appropriate that this
appcal be adjourned sine-dic, lcaving the partics at liberty to get it restored and

decided after decision of the review petitions by the august Supreme Court of

¢ -

Pakistan. Order accordingly. Partics or any ol them may get the appeal restored

and decided cither in accordance with terms of the judgment in review petitions

or imerits, as the casc may be. Consign.

3. Pronounced in open courl in Peshawar and given under our, hands and =

seal of the Tribunal on this 4" day of October, 2022.

(FFarsgha 'i’au/ (Kalin™#shad Khan)
Member (19) _ Chairman

-
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28.03.2022 . Learned counsel for‘.'tﬁ‘é':'”a:‘bpellant present.

Mr. .Ahmadyar Khan .Assistant Director (Litigation)
alongwith Mr. Kabir Uliah Khattak Additional Advocate General

for the respondents present.

File to come up alongwith connected Service Appeal
N0.695/2017 titled Rubina Naz. Vs. Government of Khyber
Pakhtunkhwa on 23.06.2022 before the D.B.

- Drg

(Rozina Rehman)  (Salah-Ud-Din)
Member (J) ' ' Member (J)
23.06.2022 Junior of learned counsel for the appellant present. Mr. Ahmad Yar

Khan, Assistant Director (Litigation) alongwith Mr. Naseer-ud-Din Shah,

Assistant Advocate General for the respondents present.

File to come up alongwith connected Service Appeal No. 695/2017

titled Rubina Naz Vs. Government of Khyber Pakhtunkhwa on 03.10.2022

before D.B.

| . —
(MIAN MUHAMMAD) (SATAH-UD-DIN)
MEMBER (EXECUTIVE) . MEMBER (JUDICIAL)




11.03.2021

01.07.2021

29.11.2021

Appellant preSent. thf'ough counsel.

Kabir Ullah Khattak learned Additional Advocate General
alongwith Ahmadyar Khan A.D for respondents bresent.

File to come up alongwith connected appeal No.695/2017 -
titled Robinaz 'Vs. Governrhent of Khyber Pakhtunkhwa, on
01.07.2021 before D.B.

(Mian Muhamma o (Rozina Rehman)
Member (E) o Member (3)

Appellant present_ through counsel.

Kabir Ullah Khattak learned Additional Advocate General
for respondents present

File to come up anngw:th connected Service Appeal
No.695/2017 titled Rublna Naz Vs. Government of Khyber
Pakhtunkhwa, on 29.11.2021 before D.B.

(Rozina Rehman) Chaifffan
Member(J) ' -

Appellant present through counsel. ‘
Kabir Ullah ‘Khattak learned Additional Advocate

General alongwith Ahmad Yar A D for respondents present.

File to come up alongwnth connected Service Appeal

No.695/2017. tltled Rublna Naz' Vs Government of Khyber
Pakhtunkhwa, on. 28 03.2022 before DB.

(Atiq ur Rehman Wazir) - (Rozina Rehman)
Member (E) . Member (J)\



29.09.2020 Appellant present through counsel.

Mr. Kabir Ullah Khattak learned Additional Advocate
General alongwith Ahmad Yar Khan A.D for respondents

present.

An application seeking adjournment was - filed in

connected case titled Anees Afzal Vs. Government on

¢ the grouhd thég,lhis counsel is not available. Almost 250
connected abpééls are fixed for hearing today and the
parties have engaged different counsel. Some of the
counsel-aré busy before august High Court while some
are not available. It was also reported that a review
petition in respect of the subject matter is also pending
in the august Supreme ’Court of Pakistan, therefore,
case is adjourned on the request of counsel for

appellant, far arguments on 16.12.2020 before D.B

(Mian Muhammfiad) . zina Rehman)
Member (E) - Member (J)
— = _
) ' ‘{1 ‘1\
a vy
16.12.2020 Junior to counsel for the appellant present. Additional:

AG alongwith Mr. Ahmad Yar Khan, AD(Litigation) for
respondents present. ’
Former requests for adjournment as learned senior

counsel for the appellant is engaged today before the

2able High Court, Peshawar in different cases.
djourned to 1.1.03.2020 for arguments before D.B. -
| L
Chairma

(Mian Muhammad) n
Member (E)




© 11.12.2019 Lawyers are on strike on the call of Khyber Pakhtunkhwa Bar

Council. Adjourn. To come up for further proceedings/arguments on

Member Member |

25.02.2020 before D.B.

25.02.2020 Clerk to counsel for the appeliant and Mr. Kabir Ullah
Khattak learned Additional Advocate General present. Clerk
to counsel for the appellant seeks adjournment as learned
counsel for the appellant is not available. A"djoum.v_To come

up for arguments on 03.04.2020 before D.B. .

J.7
. Member -~ Member
03.04.2020 Due to public holiday on account of COVID-19, the case is

adjourned for the same on 30.06.2020 before D.B.

/
W

>
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‘ 31 05, 2019 Appellant absent. Learned counsel for the appellant absent. Mr. -

- Kabir Ullah Khattak learned Additional Advocate General present - d% g
Adjourn To come up for arguments on 26 07.2019 before D. B. o

e e

" Member -

26.07.2019 Loarncd ‘counsel f01 1hc appellant and Mr. Zia Ullah

' lcarncd Deputy District Attomcy for the rc,spondcnls
plcscnt. Learned counsel for the appellant submitted
rejoinder which is placed on 'ﬁle,- and reques-ted for
adjournment. Adjourned. To come up for argmﬁents on -

26.09.2019 before D.B.

(Huséain Shah) (M. Amin Khan Kundi)
Member ' Member L
< 26.09.2019 Counsel for the appellant and Mr. Kabirullah Khattak, :°

Additional AG for the respondents present. Learned counsel for the '_ |

appellant seeks adjournment. Adjourned to 11.12.2019 for afguments '

before D.B. - | | | | |
| (HUSSAIN' SHAH) o AMIMNDI) -

MEMBER MEMBER




1 03.04.2020  Due to pUb|IC hollday on account. of COVID- 19 the case |s

adJourned for the same on 30 06.2020 before D. B.

VY ’) .
30.06.2020 Due to Covid-19, the case is adjourned To come up for the-
same on 29.09.2020 before D.B. ‘
29.09.2020 Appellant present through counsel.

Mr. Kabir Ullah Khattak learned Additional Advocate
General alongwith Ahmad Yar Khan A.D for respondents

present. ’ s

An application seekihg' adjournment was filed in
connected case titled Anees Afzal Vs. Government on |
the ground that his counsel is not available. Almost 250
connected appeals are fixed for hearing today and the
parties have engaged different counsel. Some of the
counsel are busy before august High Court while some i
are not available. It was also reported that a review
peﬁtion in respect.of the subject matter is also pending
in the august Suprenﬁe Court of Pakistan, therefore,
case is adjourned on the réquest of counsel for

appellant, rguments‘on 16.12.2020 before D.B

¥

T
)

(Mian Muhamm (Rozina Rehman)'
~ Member (E) | ‘ Member (J)




Qv < 26. 09 2019
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11.12.2019
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Junior counsel for the appellant and Mr. Kabirullah Khattak,

ke c

2
ed - \u - i waa - \..41' [ S

Addmonaf AG for the respondents present Jumor counsel Mfor the

Wty 'k. l e

appellant requested for ad|oumment on the ground that learned semor

BroCC e v fryen acnts on o . PRVISVIFIOW N

counsel for the ‘appellate is busy nefore the Honble Peshawar High
Court and cannot attend the Tribunal today. Adjourned to 11.12.2019

for argliunents hefore D.B. e
' (HUSS S ) (M. IN N KUNDI)

MEMBER MEMBER

Lawyers are on strike on the call of Khyber Pakhtunkhwa
‘Bar  Council. Adjourn. To come up for  further

_ proceedings/arguments on 25.02.2020 before D.B.

q L
lctnber Member

25.02.2020 Learned counsel for the appellant and Mr. Kabir Ullah

Khattak learned Additional Advocate General present.
Learned counsel for the appellant seeks adjournment.
Adjourn. To come up for arguments on on 03.04.2020
‘before D.B. : » ‘
i

~ Member Member
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2012.2018 - - Counsel for the appe‘llxzjant present. Mr. Kabirullah Khattak, ’?%
Additional AG for the respondents present. Learned counsel for |
) the appellént requested for adjournment. Adjourned. To come up

for arguments-alongwith ‘convne_cted appeals on 14.02.2019 before

| (Husain Shah) - (Muhammad Amin Khan Kundi)

" Member . Member

e

14.02.2019 Clerk of counsel for the appellant present. Mr. Kabirullah Khattak,

‘Additional AG alongwith Mr. Sagheer Musharraf, Assistant Director and:. " -

Mr. Zakiullah,. Senior Auditor for the respondents present. Due to strike of - '
Khyber Pakhtunkhwa Bar Council, learned counsel for the appellaﬁt isnot
available today. Adjourned to 25.03.2019 for argumeﬁts alongwith

connected appeals before D.B.

/

Ao il
(HUSS SHAH) (MUHAMMAD AMIN KHAN KUNDI)

. MEMBER MEMBER

S

25.03.2019 Due to non available of D.B the case is adjourned for
< - the same on 16.05.2019

16.05.2019 Clerk to counsel for the appellant and Addl: AG for
respondents present. Clerk to counsel for the appellant seeks
adjournment as learned counsel for the appellant was busy

before the.Peshawar ‘High Court, Peshawar. Adjourned to
.03.07.2019 before D.B.

(Ahmad Hassan) (M. Amin Khan Kundi)
Member - Member



03.l08.2018"' Appellant absent. h Learne‘di 'counse l for the appellant
and Mr. Kabirullah Khattak, Additional AG alongwith M.
Sagheer Musharaf, Assistant Director for the respondents
present. Learned counsel for the appellant submitted rejoindér

and seeks adjournment for arguments. Adjourned. To come
49

.1,
Y

up for arguments on 27.09.2018 before D.B.

. ‘
g e \ "'F'\/\
At

(Ahmﬁassan) (Muhammad Hamid Mughal)
Member (E) ” ' Member (J) ‘
27.09.2018 Clerk of‘cou'hsél for the appellant‘and Mr. Kabirullah Khattak,

Additional AG alongwith Mr. Masroor Khan, Junior Cierk and Mr.
Zakiullah, Senior Auditor for the respondgnfs present. Due to
general strike of the bar, arguments could not be heard. Adjourned.

[

To come up for arguments on 07.11.?018 before D.B alongwith

’ o ,‘& R ¥ o ‘:"a
connected appeals. -,
(Ahmad Hassan) ‘(Muhamnad Amin Kundi)
Mentber (E) . Member (J)
07.11.2018 " Due to retirement of Hon’ble Chairman, the

Tribunal is defunct. Therefore, the case is adjourned. To

come up on 20.12.2018. /

{
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24.01.2018 . Learned counsel for the appeltant present Mr Kablr Ullah Khattak,
A " Learned Additional Advocate’ General along with Mr. Zaki Ullah, Senior
Auditor and Mr. Sagheer I\/lusharraf Assistant for the respondents
present. Mr. Zaki Ullah, submitted written reply on behalf of
respondent No.4 and respondent No.5 relied on the same. Mr.
Sagheer Musharraf submitted written reply on behalf of respondents
" No.2, 2, & 6 and respondent No.1 relied upon the same. Adjourned. To
come up for rejoinder/arguments on 20.03.2018 before D.B

J

o

(Muhammad Hamid Mughal)
e MEMBER

29032018~ “Counsel for the appeliant and Addl. AG for the

A\
A respondents present Counsel for the ~appellant  seeks

_ adjournment to tlle re;omder To come up for rejoinder and

arguments on 31 05. 2018 before D: B

e

Membér CM

30.05.2018 Learned counsel for the appellant and Mr. Kabir

' Ullah- Khattak, learned Additional Advocate General
present. Learned counsel for the appellant seeks
adjournment.  Adjourned. To come up for .
rejomder/arguments 03.08.2018 before D.B

A4
(Ahmad Ijassan) (Muhammad Hamid Mughal)

Member e Member

e
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16.11.2017 Counsel for the appellant pIeSent Mr. Kabir Ullah

Khattak Addl:  Advocate General alongwith ~Sagheer
Musharraf, AD (Litigation) for thie respondents present.
Written reply.- not submitted. \%equested for further
adjournment. Adjourned. To come up for written

reply/comments on 13.12.2017 beforé.S.B.

(Gulr\z‘efé%

Member (E)

13.12.2017 Counsel for the appellant and Addl: AG for respondents
| present. Written reply not submitted. Requested for adjournment.
Adjourned To come up for wrltten reply/comments on 04.01.2018

before S.B.

'1.._ .

T LA ’ (Ahn-jc.li;san)
\§ AN ;

Member (E)

04.01.2018 Clerk of the counscl for appclldnt present and Assistant
‘ AG along,wuh Sag,hcm Musharafl Assnstant Director (Litigation) for
the respondents present. Written 1er§ not submitted. l.,ccuncd

Assistant AG  requested  for adjougg:gmcnt, Adjourned.  Last

oppoﬁtmity granted. To come up for written reply/comments on

24.01.2018 before S.B.

i

(Gul\ﬁ%ﬁf |

¥ 7 Member (L)

. ﬁ’%{é\ .




g 16/10/2017 : Counsel for the appellant present and :

~argued that the appellant was appointed as
Chowkidar vide order dated '24/4/2012. It was
further contended that the app_el'lant waS
terminated on 13/6/2012 by the District
Population Welfare Officer Peshawar without
~serving any-charge sheet, statement of allegation,
regular inquiry and show cause notice. It was
further contended that the appeliant challenged

the impugned order in Peshawar High Court in writ

/
—————

vy ...} petition which was allowed and the respondents
| were directed to reinstate the appellant with back
benefits. It was further contended. that' the
Rrespondents also challenged the order of Peshawar

High Court in apex court but the appeal of the

r\f* respondents were reluctant to reinstate the
appellant, therefore, appellant filed C.0.C
application against the respondents in High Court

and ultimately the appellant was reinstated in
service with immediate effect but back benefits

were not granted from the date of regularizafion of

the project.

Points urged at bar nee& consideration. The
appeal is admitted for regular hearing subject to all

legal objections including limitation. The appellant

Appeliant Daposited o o . '
Sec.u,»,;}, & Procesy Feg R is directed to deposit security and process fee
- a

! within 10 days. Thereafter, notices be issued to the
respondents for written reply/comments on

16/11/2017 before SB.

(GUL ZEB KHAN)
MEMBER
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18.09.2017 Counsel for the appellant present and seeks adjournm
‘ Adjoumed To come up for preliminary hearing on 16 10.2
before S.B.
(Ahmad Hassan)
Member
N\
e
&
i /

Form-A
FORMOF ORDERSHEET
" Court of
Case No, a\lL(ﬁ; /2017
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 24/08/2017 The appeal of Mr. Jan Sher Khan presented today by
Mr. Muhammad Ziaullah Advocate, may be entered in the
Institution Register and put up to the Learned Member for
proper order please. \ |
REGISTRAR .
2- This case is'entrusted to S. Bench for prel_iminary hearing

to be put up there on / Qf‘ qf- f,7.

78
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BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICES
TRIBUNAL PESHAWAR.
InRef. S.A foi 12017 o |

- JAN SHER KHAN

Versus

GOVT: OF KP & OTHERS

- INDEX
S.No. | Description of Document Annex Pages
1 Grounds of Appeal 1-5
2 | Condonation of delay application 6-7
3 | Affidavit , ‘ 8
4 Memo addresses . 9
5 Copy of Appointment Order . “A” 10
6 | Copy of Termination Order . “B” 11
7 Copy of W.P No.293-B/2014 “C» 18-17
8 Copy of order of. High - Court “D” 18-19
Judgment dated: 16/12/2014
9 Copy of CPLA No.496-P/2014 “E” 20-52
10 Copy of official re-instatement order “F” 53
| dated:05/10/2016
11 Copy of Departmental Appeal “G” 54-55
12 | Copy of CPLA No.605-P/2015 “H” 56-59
13 Wakalatnama , 60
Dated: 21{8/2/% | o Q¥ O
APPELLANT
Through

M D
Muhammad Zia Ullah

Athar Abbas

Advocates Peshawar .High"‘Cour't
Peshawar. '
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BEFORE THE HON’BLE KHYBER' PAKHTUNKHWA SERVICES
| TRIBUNAL PESHAWAR. .
In Ref. S.A Qﬁao 17
e T

Jan Sher Khan S/O Ameer Jafer Khan L Diady .wﬁ_LLS___

R/O Abakhel, Amnawar, District Buner. Dmcaw /}
...................................... APPELLANT
VERSUS

1. Govt: of Khyber Pakhtunkhwa Through Chief Secretary, Civil Secretariat
Peshawar. | |

2. Secretary Population Welfare Department, Khyber Pakhtunkhwa,
Peshawar. '

3. ‘Director General, Population'Welfare, Plot No.18, Sector E-S, Phase-VII,
Hayétabad, Peshawar.

4. Accountant General, Khyber Pakhtunkhwa, Peshawar.

5. District Account Officer, Account Office, District Bunner.

6. District Population Welfare officer Bunner, Banglow No.21, Defence -
Officer Colony, District Bunner.

. aay ... RESPONDENTS
E\iﬁedﬁ@* a

’Q__’_:*’f/f-\

Registn'aa‘

\Q\FAPPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL ACT 1974 FOR GIVING RETROSPECTIVE
EFFECT _TO THE APPOINTMENT ORDER DATED: 05/10/2016 IN
ORDER_TO INCLUDE PERIOD - SPENT SINCE BRINGING THE
PROJECT IN QUESTION ON CURRANT SIDE W.E.F 01/07/2014 TILL
THE APPOINTMENT ORDER DATED:05/10/2016 WITH ALL BACK
BENEFITS, IN TERMS OF ARREARS, PROMOTIONS AND SENIORITY,
IN THE LIGHT OF JUDGMENT AND ORDER DATED: 24/02/2016
RENDERED BY HON’BLE SUPREME COURT OF PAKISTAN IN CPLA
605 OF 2015.

RESPECTFULLY SHEWETH:

The appellant most humbly submit as under: -




. That the appellant was initially appointed as Chowkidar (FWC) (BPS-01)
on contract basis in the District Population Welfare Office, Buner on
24/04/2012. ‘

(Copy of the appointment order is annexed as “A”).

. That it is pertinent to mention here that in the initial appointment order the
appointment was although made on contract basis and till project life, but
no project was mentioned therein in the appointment order. However the
services of the appellant alongwith hundreds of other employees were
carried and confined to the project “Provisions for population Welfare
Program in Khyber Pakhtunkhwa (2011-14)”.

. That later on, the project in question was brought from developmental side

to current and regular side vide Notification in the year 2014 and the life of

the project in question was declared to be culminated on 14/06/2014.
(Copy of completion of project is annexed as “B”).

. That instead of regularizing the services of the appellant, the appellant was

terminated vide the impugned office order No.F.No.1(2)/Admn/2013-14,

dated: 13/06/2014 and office order No.F.No.4(35)/2013-14/Admn

dated:13/06/2014 mentioned in annexure “B” of Para 3 of the instant

appeal thus the service of the appellant was terminated w.e.f 30/06/2014.
(Copy of completion of project is annexed as “B”).

. That the appellant alongwith rest of his colleagues by feeling aggrieved
from the Impugned termination order filed a W.P No0.293-B/2014 before
the August Peshawar High Court, Bannu Bench which was decided in
favour of the appellant/petitioners vide order dated:16/12/2014. It is also
pertinent to mention here that apart from the above cited W.P another W.P
No.1730-P/2016 was also filed on same subject matter before Peshawar
High Court Peshawar and was allowed accordingly.
(copy of W.P and order are annexed as “C”, “D” respectively).

. That the respondents impugned the same before the Hon’ble Apex Court
of the country in CPLA No.496-P/2014, but here again good fortune of the
appellant and his colleagues prevailed and the CPLA was dismissed vide
judgment and order dated:24/02/2016.

(Copy of CPLA is annexed as “E”).

. That some beneficiary of the Judgment order dated 24/02/2016 of the
August High Court file COC for implementation of the judgment but
during pendency COC No.395-P/2016 before the August High court, that
the appellant alongwith rest of the employees were re-instated vide the
impugned office order No.SOE(PWD)4-9/7/2014/HC dated: 05/10/2016,
but with immediate effect instead w.e.f 01/02/2012 i.e. initial appointment
or at least 01/07/2014 i.e. date of regularization of the project in question.

(Copy of the impugned office re-instatement order is annexed as “F”).



<

8. That feeling aggrieved the appellant prepared a departmental appeal, but
inspite of laps of statutory period no findings were made upon the same,
but the appellant time and again visited to inquire about the department
appeal but the fate of departmental appeal was not decided till yet and
mare assurance was given to the appellant that the same may be decided in
favour of the appellant in light of the Judgment of the apex Court and the
appellant still wait for the decision of the appellate authority, which caused
delay in filing the instant appeal before this Hon’ble Tribunal and on the
other hand the department appeal was also either not decided or the
decision is not communicated or intimated to the appellant.

(Copy of the appeal is annexed as “G”).

9. That feeling aggrieved the appellant prefers the instant appeal for giving
retrospective effect to the appointment order dated 05/10/2016, upon the
following ground inter alia:

GROUNDS:

A. That the impugned appointment order dated05/10/2016 to the extent of
giving “immediate effect” is illegal, unwarranted and is liable to modified
to that extent.

B. That in another CPLA No.605 of 2015 the Apex Court held that not only
the effected employee is to be re-instated into service but also give them
all back banefits etc, that is

“the appellant shall be reinstated in service
from the date of their termination and are also
held entitled to the back benefits for the period
they have worked with the project or the KPK
government. The service of the appellant for the
intervening period i.e. from the date of their
termination till the date of their reinstatement
shall be computed towards their pensioner
benefits”
vide judgment and order dated: 24/02/2016. It is pertinent to mention here
that this CPLA No.605 of 2015 had been decided alongwith CPLA of 496
of 2014 of the Appellant on the same date.
(Copy of CPLA No.605 of 2015 is annexed as “H”)

C. That thus by virtue of 2009 SCMR page 01 the appellant is entitled for
equal treatment and is thus fully entitled for back benefits for the period,
the appellant worked in the project or with the Government of KPK.

D. That were the posts of the appellant went on regular side, then from not
reckoning the benefits from that day to the appellant is not only illegal and
void, but is illogical as well.



a

. That where the termination was declared as illegal and the appellant was
declared to be re-instated into service vide judgment and order dated: 26-
06-2014, then how the appellant can be reinstated on 05/10/2016 and that
too with immediate effect.

. That attitude of the respondents compelled the appellant and his colleagues
to knock the doors of the Hon’ble High Court again and again and were
even out to appoint blue eyed ones to fill the posts of the appellant and at
last when strict directions were issued by Hon’ble court, the Respondents
vent out their spleen by giving immediate effect to the reinstatement order
of the appellant, which approach under the law is illegal.

. That were the appellant has worked, regularly and puncfual_ly and
thereafter got regularized then under rule 2.3 of the pension Rules 1963,
the appellant is entitled for back benefits as well.

. That from every angle the appellant is fully entitled for the back benefits
for the period that the appellant worked in the subject project or with the
Government of KPK, by giving retrospective effect to the re-instatement
order dated: 05/10/2016.

. That any other ground not raised here may graciously be allowed to be
raised at the time of arguments.

It is, therefore, most humbly prayed that on acceptance of
the instant appeal the parﬁal impugned reinstatement
order no. SOE(PWD)4-9/7/2014/HC, dated 05/10/2016
may graciously be modified to the extent of “immediate
effect” and the reinstatement of thé appellant be given
effect w.e.f 01/07/2014 date of regularization of the
project in question and converting the post of the
appellant from developmental to non-
developmental/regular side, with all back benefits in

terms of arrears, seniority and promotion as accorded

vide CPLA 605 of 2015 order dated: 24/02/2016.

Any other relief not specifically asked for may also
graciously be awarded in favour of the appellant in the

circumstances of the case.



el

33

®
Dated: 91/0?/2« I3

N gher ﬁ:‘w
APPELLANT
Through

~Awed
Muhammad Zia Ullah -

Athar Abbas

Advocates Peshawar High Court
Peshawar.

NOTE:

No such like appeal for same appellant, upon the same subject matter
has been filed by me, prior to the instant one, before this Hon’ble Tribunal.

A —.

Advocate
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'BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICES

TRIBUNAL PESHAWAR.

In Ref. S.A /2017

JAN SHER KHAN .
Versus

GOVT: OF KP & OTHERS

APPLICATION FOR CONDONATION OF DELAY

Respectfully Sheweth:

1. That the Petitioner/Appellant is filing the accompanying Service

Appeal, the contents of which may graciously be considered as

integral part of the instant petition.

. That delay in filing the accompanying appeal was never deliberate,

- but due to reason for beyond control of the petitioner.

. That after filing departmental appeal on 20/05/2016, the appellant

with rest of their colleagues regularly attended the Departmental
Appellate Authority and every time was extended positive gestures
by the worthy departmental Authority for disposal of the
departmental appeal, but in spite of lapse of statutory rating period
and period thereafter till filing the accompanying service appeal

before this Hon’ble Tribunal, the same were never decided or if

- decided not intimated to the petitioner.

. That besides the above as the accompanying Services appeal is

about the back benefits and arrears and being a financial matters,

therefore the financial questions are involved which affect the



current salary package regularly etc of the appellant, so is having a
repeatedly reckoning cause of action as well.

5. That besides the above, law always favour adjudicatidn on merits
and technicalities must always be eschewed in doing justice and

deciding cases on merits.

It is therefore, most humbly prayed that the
acceptance of the instant petition, the delay in
filing of the accompanying service appeal may
graciously be condoned and the accompanying
service appeal may very graciously be decided

on merits.

Dated: )[2g/1:/9 Sam S Lo
APPELLANT
Through

A

Muhammad Zia Ullah

Athar Abbas

Advocates Peshawar High Court
Peshawar.
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BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICES
TRIBUNAL PESHAWAR.

In Ref. S.A 12017

ADNAN KHAN
Versus

GOVT: OF KP & OTHERS

AFFIDAVIT

I, Mr. Jan Sher Khan, Chowkidar (BPS-01) Office Of The District
Population Welfare Officer Buner, do hereby solemnly affirm and declare
that all the contents of the aécompanied appeal are true and correct to the
best of my knowledge and belief and nothing has kbeen concealed or

withheld from this Hon’ble Tribunal.

G ¥
DEPONENT
Identified by: ‘
Muham/r‘n/’ad Zia Ullah Khan N /7/5/1»/2
Advocate Hgigh Court Peshawar. TR N
| /



BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICES |

TRIBUNAL PESHAWAR.
InRef. S.A /2017
ADNAN KHAN
Versus
GOVT: OF KP & OTHERS
MEMO OF ADDRESSES

APPELILANT:

Jan Sher Khan S/O Ameer Jafer Khan
R/O Abakhel, Amnawar District Buner.

RESPONDENTS:

1.

Dated:

Govt: of Khyber Pakhtunkhwa Through Chief Secretary, Civil Secretariat

Peshawar.
Secretary Population Welfare Department, Khyber Pakhtunkhwa,
Peshawar.
Director General, Population Welfare, Plot No.18, Sector E-8, Phase-VII,
Hayatabad, Peshawar.
Accountant General, Khyber Pakhtunkhwa, Peshawar.
District Account Officer, Account Office, District Bunner.
District Population Welfare officer Bunner, Banglow No.21, Defence
Officer Cdlony, District Bunner.
2108/ )3 o S VT
APPELLANT
Through

A

Muhammad Zia Ullah

Athar Abbas , ,
Advocates Peshawar High Court
Peshawar.

P T P VI
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® § OFFICE OF THE -
- DISTRICT POPULATION WELFARE OFFICER.
- BUNNER

, sevnapanacne

Dated Bunner the Y02

QFFER OF APPOINTMENT

o mn;-Consequenl upon the recommendation of the Deparimental Selection

Committes (DSC), you are offered for appointment as Chowkidar (BPS-1) on contract basis in Family

" Wetfare Centre Project (ADP 2011-2012) in Drstnict Population Welfare Office. Bunner for the project e
- on the following terms and condilions.

TERMS & CONDITIONS

1. Your appointment against the post of Chowkidar (BPS-1) is purely on contract basls for the
project lifa. This Order will automatically stand lerminated unless extended You will get pay in
8P8-1 (4800-150-9300) plus usual allowances as admissible under the rules. :

" 2. Your services will be liable to termination without assigning any reason during the curtency of
the agreement. In case of resignation, 14 days prior notice will be required. otherwise your 14
days pay plus usual allowances will be forfeited. :

3. You shall provide Medical Fitness Certificate from the Medical Supernintendent of the DHQ
Hospital, Bunner before joining service )

4. Being contract employee, in no way you will be treated as Civil Servant and in case your
performance is found un-satisfactory or found committed any mis-conduct. your service will be
terminated with the approval of the competent authority without adopting i+ uoo..iwie -
provided in Khyber Pakhtunkhwa (E80) Rules. 1973 which will not be challengeable in Khyber
Pakhtunkhwa Service Tribunal / any court of faw. o ‘ B

5. You shail be held responsible for the losses accruing to the Project due to your careréssness or
in-efficiency and shall be recovered from you. :

[PRETPURE

] .. Yoﬁ will neither be entitled to any pension or gratuity for the service rendered by yotr nna- - -
' B T d A DL g, .

v

... This offer_shall not confer any right on y\'.'u'l..v (EYulanzancn o your serve 5gainst the pos!
- occupied by you or any other regular posts in the Department. : e

e e

8. You have to join duty at your own expenses. - o L o

9. If you accept the above terms and conditions, you should report for duty to the District -
Population Welfare Officer, Bunner within 15 days of the receipt of this offer failing which your
" appointmenl ghall be considered as canceiled’ .

' . 10. You will execute a surety bond with the Department.

{Habib-ur-Rehman Sandeeta). -
Drstrict Populalion Welfare Officer,
Bunner.

Mr. Jap Sher Khan S/0 Amir Jafer Khan !
Ampawar, District Bunner, .-
Copy forwarded to the:-
1. PSto DirecxorGenerai, Population Welfare Department, Peshawear.
. District Accourts Officer, Bunner. - ‘” ed 10 be true CODY
. Accountant (Local), DPW Office, Bunner. Attes ,
Master File. - . . ,

W N

2
¢

District Poputation Welfare Officer,
Bunner. E




OFFICE OF THE /) nm exu’e &
DISTRICT POPULATION WELFARE
OFFICER BUNE

F.No. 1(2//Admn/2013-14 L Dated 13/06/2014
" To,

* Mr. Jan Sher Khan.

) ' Chowkidar.
Lt Subjec’t:-‘ COMPLETION OF ADP PRblFCT i.c PROVISION FOR
o POPULATION WELFARE DEPAR’ T\IFNT KIIYBFR
. : I’AKH"'DNK]!WA i

The subject project is going to he complete on 30/06/2014,
Therefore. the enclosed office order No. H35Y2013-14/Admn dated 13/06/2014 may be

treated as fifleen days notice in advance tor the lermination of your service as on

© 30/06/2014 (A.N).

(M()IIAMMATA)YAR[Q KHAN)
DISTRICT POPULATION WELFARE
' OFFICER BUNER

(lap-\"'lufaizd:‘h-n [ )
1. "Accountant (Local) tor necessar:. action.
‘2. PfF of the official concerned.

DISTRICT POPULATION WELFARE
‘2/“ o OFFICER BUNER
Atested 10 be true COFY
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Muhammad mzbar Khan S/0 Mummmad Noor tfhan R/0 Kachkot
£:3d Khan daﬁnu '
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' 1) Gavernment of Khyber Pukhtunkhwa theough Sectetary Population ;
. Wellare Department Peshawar. R . ]
A ‘ T 2) Birzctor  General  Population . Wellare  Depactient  Khyber p
, ‘ Pukhtunkhwa, Peshawar. . ~
. - 3} District Population Wetiare Officer Bannu: .
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( ‘ " . ~'-'-
B i TO SET ASIDE o.' ORDER No 8.(35)/201316/ADMN  ©
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A GOVERMMENT OF KHYBER PAXHTUNKHWA,
N ‘@, ' ‘*POPULATLON WELFARE DEPARTMENT

A)
4}‘, " Flnor, Abdul Wail Kngn Muttiplex, Clui: Secrs stariat, Peshawar
k= » ~ L
' R . I .
e L ’ ‘l\- . - 4 " N DIE] TIPS . . 1
Biated Pushawar the 03 Gnlober, 205¢ i
! - ‘ <L . N . i
N e . . -| - . . . ‘ .
U OFFICE ORDER : - ' ' '
. Ne. SQE i l-u); 4-97772034/HC in comoliance wull the ]I,'Lpfu]"rli‘ of the Hod"able
Ty ) ?es..a\\..--r Fizk Coupt: Peshawar dated 26-06-2014 in W.0 Mo, 1/‘30-7/101f. ond August
Lt Supreme Conetecd F‘akl\'.r:‘n dated 24-02-2016 gasseid ia Civii Petition No, 496:P/2014, .
‘ { thc ex-ADP emp! ovces, of ADP. Scherne titidd “Provision for Populstion Welisre i
! Programme. in ’} Wbe( Pakntunkhwa 1(2011-14)" are nr"euv reinsiated against the !
i sanctioned .omlar posls ~with immediate effect, st ‘bjeci-to u.e fate of Review- .-’Lutno;n
i |
¢ : -,)g.\-_..‘.v i e .'-E\umst Supl rnc Cou to( Paksstan . :
. . 1 - 1
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v ‘. M } % l . . ERSEM - ) .
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3. Jut c‘-P pulatnon V‘;elxa'e*omre.s m 1 hyb ?akhtmknm. :”
] —
: 4 [Jtsmc. c‘omts m'icers in Khvber Pakh..ur vaa
5. .ncnls Eoncerngd.y SR .$ 7 3 .
o &. S Advisor, o tl‘eCM for D"‘J'K sher Pdr\. u nkhwa, Peshawar
. 7. Lt \mcrh\cny P‘VL; Kiayber 2 kl‘tur Lhwt:, Pe,hcwa.. —
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Subject:

The Chief Secretary, o u e
Govt: of Khyber Pakhtunkhwa, : 6’7

Peshawar.

DEPARTMENTAL APPEAL

- Respected Sir,

With due respect the undersigned submits as under: ‘ 3 -

1.

That the undersigned alongwith others have been reinstated in service with

- immediate effects vide order dated: 05/10/2016.

. That the undersigned and other officials were regularized by the Hon’ble

High Court, Peshawar vide judgment/order dated: 26/06/2014 whereby it

was stated that petitioner shall remain in service.

. That against the said judgment an appeal was preferred to the Hon’ble

Supreme Court but the Govt: appeals were dismissed by the larger bench
of Supreme Court vide judgment dated: 24/02/2016. |

That now the applicant is entitle for all back benefits and the seniority is
also require to be reckoned from the date of regularization of project

instead of immediate effect.

. That the said principle has been discussed in detail. in‘Athe judgment of

August Supreme Court of Pakistan vide order dated:24/02/2016 whereby it
was held that appellants are reinstated in service from the date of

termination and are entitle for all back benefits.

That said principles are also required to be follow in the present case in the

light of 2009 SCMR 01. /
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It is therefore, hﬁrﬁbly prayed that on acceptance of this appeal the
applicant/petitioner may graciously be allowed »_all' back benefits and his

seniority be reckoned from the date of regularization of project instead of

immediate effect.

| ~ () gher
Dated: U/ ”/ 2= "é : Ows

Yours Sincerely,

Jan Sher Khan
Chowkidar
Population Welfare Department
Peshawar
Office of District Welfare

// ’ Officer Buner
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' eIV APPEAL NOQIBOS oW 2015 . : : ;
1On appeal npuinsg the judgiment dated 18, 22015 .
Pussed by ths Peshawar High Court Peshawar, in o )
Wit Petition o, 19bl/"u' !1 ’ . :
lxux\un Iaved and .ot hels ' /\ppclt S .
' VERSUS : o : ;
' Seeretary Agriculwire Livestock &te .o Respoadefis i
' ' b ' '
) for the Ap",ctl'\nr ' vir, Tjaz Anwar, ASC
. M M. S. Khattak, ."a.O'!{
. o
For the Respondems:, My, \/dqa- /\hwr‘u ,\h:m Addl. AG KPK
.. [
Date of hearin ' 2‘4—02-2016
(O) RDER g
v A\'II“ HA\'I I\’[“ SLIM, J.- A']-'l‘nis App}iai,. by leave of the
l ”\ M ' ' H ‘ Iy r‘. .'
Couri 15 du’ectcd‘agamst tht. judgmerit dalcd lb""O!S ‘passcd by i
_ Feshawar High Conﬂ Pcsh YWAT, whexeby lhc ‘Wil Pchuon filed bv th' i
f\p];'*‘l.mts was dlsmissed._ : - - l
, PR . R
2. The facts.necessary for the present procecdings are thit on v
: . . ce, .. ' ' ' [ .
5.5.2007. the Agriculture Departiment, KPK  gui an advertisement
' .- - .'..- . .. l. ".‘,". .
published.in the press, Nvitng applications agaiast the post_s mentioned in L
. . ) ' ;
e adverlisement to be filled on ccnt..nu basis in- tl*c P ovm\,m' Apri- .
: N - I
L . . . e e . . e o . |
! Yasiness Conrdination Weli llwr(_:u‘.ullcr referted tor s “the Cell ]. Tl '
' ; ; 4
Appotinin taunpwith others applicd apiinst the varioys posis, G veviones '
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tie next one year. ln the’ yc:n .2009, xhu Appd,zm\s .,c,nmct wos again - .
oo ' - e 6 .
c:ar:ng\cd for :\nqther term of one Year, On 20. 72010, the ’co_n)tr:\cu.lui werm It
. Vit
of e Appeilants was l’unhm u\xcnurd for ox’w more year, in view ob e |
P
' . - o . i ,
poticy of i Gowmmem “of K,PK. le'\bhbhw'm and Adminisiraton a
1.
Dcp‘.\rmicm (Rc"ulatiwn.\?\hng). On 122 "011 the u.i\ wiy converted e ' :
the m'uhr side of (h(. budn,u and the Finance !'L)cpm'uncui', Govt. o KK '
apreed e erestt the existing po»ts on. 1c;_,uh-r side. 1'-10\-.'«.:\'\;1', Uhe Projuct A
. nanager of the Cell, vide ordet dfmd 30.5. "01 i, oxdu ed e germination oy '
0 . . c o e P R
) services ofthe Appellants with etfect from 30.6.20t 1
. - ' - . :
o |
. " . . 1 ] ) ) ) 4.. [ ¢:
: 3o The Appeliants invoked the constitutional jurisdiction of e =_
: ., . ' . : - . ‘ i
' !uamcd l”csb"wa:, Hip.h .Court, Peshawaf, by fihng Wit Petiton ;
" t.
1 .
No.196/2011 acralmst ihe 01dcr of their termination, m."m.'ﬂy on e grauvad )
1 ¢ . . oo . '
fo that many othcr.(-:mployces wml\mg in different Aprojdijlts of ,Lhc KPR have %
' 3 heen regularized thlough d;ffuem Judb mmts of lhc Pcshww“ Jigh Coutt :
ST
RN
A dnd this Court. The learncd Peshawm Ihgh Cowt dlsmns.'(.d the ,\\jm
v petition of the /:\ppellams holdm;, us undcr e S
[ N L ) ; ;
ng, While com'mg to the cisc of the pelitioners; it wou!d ,
: ! t
veflect that 1o doub, they werc contritct emp.o /u.s ‘.m ore \ i
also in ihe field on the above gifid cwt of date but they wers E
. project cmployees. Lhus, were not entitied for regularizalion ; .
e . . . . . | i
%* of their services. as explained poove. The august Supreme : ! i,‘
' . 1 .
g3 Cowrt ct Pak!su*‘ in ihe case or Government 6 of JChpber ‘\ 1"
. B i
LN ' . T ti . k
;‘_i - . P ..-—’--—\ ., . - ' ::! li
_ A : ' | ST
p 9,__, : " ATTESTER
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Before the Khybher Pakhtunkhwa Services Tribunal Peshawar

..................................................................... Appellant.
V/S

Government of Khyber Pakhtunkhwa, through Chief Secretary,

Khyber Pakhtunkhwa Peshawar and others............coi, Respondents.

(Reply on behalf of respondent No.4)

Prelinﬁinarv Objections.

1). That the appellant has got no cause of action.
i " 2). That the appellant has no locus standi.

3). That the appeal in hand is time barred.

4). That the instant appeal is not maintainable.

Respectfully Sheweth:-

Para No.1to 7:-

That the matter is totaily administrative in nature.” And relates to
. respondent No. 1, 2, & 3. And they are in better position to satisfy the

grievances of the appellant. Besides, the appellant has raised no
grievances against respondent No. 4. '

Keeping in view the above mentioned facts, it is therefore humbly prayed
that the respondent No. 4, may kindly be excluded from the list of

respondent.
o - ACCOUNTANT GENERAL
KHYBER PAKHTUNKHWA
4
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Before the Khyber Pakhtunkhwa Services Tribunal Peshawar

........................................... e ADPETTANEL

:Gove:_'nment of Khyber Pakhtunkhwa, through Chigf Secretary,

Kh\;’rj;{:-rfPakhtunkhwa Pesnawar and others..... ....... e e s Respondenls. :

(Reply on behalf of rigqundent No.4)

Preliminary Objections.

1).  That the appellant has got no ci:;use'pf action.
. 2).  That the appellant has no locus standi.
3).  That the appeal in hand is time barred.
)

I~

That the instant appeal is not maintainable.

Respectfully Sheweth:-

Para No.1to 7:- ;

~ That the matter is totally administrative in nature.” And relates to : }:’

.- respondent No. 1, 2, & 3. And they are in better position to satisfy the }‘;

. grievances of the appellant. Besides, the appellant has raised no @;

grievances against respondent No. 4. ' o i;;;

' , i

Keeping in view the above mentioned facts, it is therefore humbly prayed \l

- ~ that the respond'ent No. 4, may kindly be excluded from the list of b
respondent.

ACCOUNTANT GENERAL
KHYBER PAKHTUNKHWA
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 INTHE HONORABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,
| " PESHAWAR. =~ .

" In Appeal N0.929/2017.
jan Sher Khan, Chowkidar (BPS-Otl)l' e \ o i'v"(Appellant) N
’ VS |

Govt. of Khyber Pakhtunkhwa and others ....... . g . (Respondents)

Index
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2 ' Affidavit . . : ' 3

- Sagheer Musharraf
-Assistant Director (Lit)




Y
| IN THE HONORABLE SERVICE T RIBUNAL’” 'KHYBER PAKHTUNKHWA,
PESHAWAR.
In Appeal No.929/2017.
Jan Sher Khan, Chowkidar (BPS-01).......... (Appellant)
vs
Govt. of Khyber Pakhtunkhwa and others .......... ‘ (Respondgnts')

Joint para-wise reply/comments on behalf of the respondents No.2, 3 & 6.
Respectfully Sheweth, . L

Preliminary Objections.

That the appellant has got not locus standi to file the instant appeal.

That no discrimination / injustice has been done to the appellant.

That the instant appeal is bad in the eye of law. ‘

That the appellants has not come to the Tribunal with clean hands.. .

That re-view petition is pending before The Supreme Couri of Pakistan, [slamabad.
That the appeal is bad for non-joinder & mis-joinder of uninecessary parties:

That the tribunal has no jurisdiction to adjudicate the matters.

R

On Facts.

1. Incorrect. That the appellant was initially appointed on project post as Chowkidar in
BPS-01 on contract basis till completion of project life i.e. 30/06/ 2014 under the ADP
Scheme Titled” Provision for Population Welfare Program in Khyber Pakhtunkhwa
(2011-14)". It is also pertinent to mention that during the period under reference, there
was no other such project in / under in Population Welfare Department with
nomenclature of posts as Chowkidar. Therefore name of the project was not mentioned in
the offer of appointment. ' '

2. Incorrect. As explained in para-1 above.

3. ‘Incorrect. The project in question was completed on 30/06/2014, the project posts were
abolished and the employees were terminated. According to project policy of Govt. of
Khyber Pakhtunkhwa on completion of scheme, the employees were to be terminated
which is reproduced as under: “On completion of the projects the services of the project
employees shall stand terminated. However, they shall be re-appointed on need basis, if
the project is extended over any new phase of phases. [n case the project posts are
converted into regular budgetary posts, the posts shall be filled in according to the rules,

. prescribed for the post through Public Service Commission or The Departmental
Selection Committee, as the case may be: Ex-Project employees shall have no right of
adjustment against the regular posts. However, if eligible, they may also apply and
compete for the post with other candidates. However keeping in view requirement of the
Department, 560 posts were: created on current side for applying to which the project
employees had experience marks which were to be awarded to them. -

4. Correct to the extent that after completion of the project the appellant aiongvﬁth other
incumbents were terminated from their services as explained in para-3 abp’\;e.

5. Correct to the extent that the Honorable Court allowed the subject writ petitions on
26/06/2014 & 16/12/2014 in the terms that the petitioners sha I remain on the post subject
to the fate of C.P No.344-P/2012 as identical proposition of facts and law .is involved
therein. And the services of the employees neither regl,llarized by the Court no by the
competent forum.

6. Correct to the extent that the CPLA No.496-P/2014 was dmmlsspd but the Department is
of the view that this case was not discussed in the Supreme Court of Pakistan as the case




9,

was clubbed with the case -of Social .«Wglfare* Department, Water Management
Department, Live Stock etc. in the case of Social Welfare Department, Water
Management Department, Live Stock etc. the employees  were continuously for the last
10 to 20 years while in the case of Population Welflare Dépaftment their services period
during the project life was 3 months to 2 years & 2 months.

Correct to the extent that the appellant alongwith 560 incumbents of the project were
reinstated against the sanctioned regular posts, with immediate effect, subject 1o the fate
of re-view petition pending in the August Supreme Court of Pakistan. During the period
under reference they have neither reported for nor did perform their duties.

Correct to the extent that a re-view petition is pending before the Apex Court and
appropriate action will be taken in light of the decision of the Supreme Court of Pakistan.
No comments.

On Grounds.

A.

H.

L

Incorrect. The appellant alongwith other incumbents réinstated against the sanctioned

regular posts, with immediate effect, subject to the fate of re-view petition pending the -

August Supreme Court of Pakistan. .

Correct to the extent that the employees entitled for the period they have worked with the
project but in the instant case they have not worked with the project aiter 30/06/2014 till
the implementation of the judgment. Anyhow the Department will wait till decision of re-
view petition pending in the Supreme Court of Pakistan.

As explained in para-7 of the grounds above.

Incorrect. The Department is bound to act as per Law, Ruiles & Regulation.

Incorrect. After the judgment dated:26/06/2014 of PHC, Peshawar this Department filed
Civil Petition No0.496/2014 in the Apex Court of Pakistan. Which was decided by the
larger bench of Supreme Court of Pakistan where dismissed all the civil petitions filed by
the Govt. of Khyber Pakhtunkbwa on 24/02/2016 and now the, Govt. of Khyber
Pakhtunkhwa filed a re-view petitions in the Apex Court ¢f Pakistan against the decision
referred above. Which is still pending. The appellant alongwith other incumbents
reinstated against the sanctioned regular posts, with immediate effect, subject to the fate
of re-view petitien pending in the August Supreme Court of Pakistan.

Incorrect. Verbatim based on distortion of facts. As explained in Ground-FE above.
Incorrect. They have worked against the project post and the services of the employees
neither regularized by the court nor by the competent forum hence nullifies the
truthfulness of their statement. '

Incorrect. The appellant aloingwith other incumbents have taken all the benefits. for the
period, they worked in the project as per project policy.

The respondents may also be allowed to, raise jfur-th,er,gr{mngls- at the time of arguments.

Keeping in view the above, it is prayed that the instant ::fpp'eal may kindly be dismissed in the

Interest of

Secretary to (36

it as a re-view petition is still pending before the Supreme Cougt of Pakistan.
/ . N . .

f Khyber Pakhtunkhwa Director General
Population Welfare, Peshawar. - Population Welfare Department
Respondent No.2 : : Peshawar

... -Respondent No.3

District Populali(z}/f Welfare Officer '
District Bunner
Respondent No.6

Bl - . e

s e e



IN THE HONORABLE SERVICE TRIBUNAEZK T YBER PAKHTUNKHWA,

PESHAWAR."
In Appeal N0.929/2017. | | ‘
Jan Sher Khan, Chowkidar (BPS-Oi) ....... A . . (Appe]lellnt')'. -
; Vs B R
Govt. of Khyber Pakhtunkhwa and others . ‘ (R'espo.‘ndei?fs)
Counter Affidavit

[ Mr. Sagheer Musharraf, Assistant Director (Litigation), Directorate General ~of
Population Welfare Department do solemnly affirm and declare on oath that the contents of para-
wise commerits/reply; are true and correct to the best of my knowledge and available record and

nothing has been concealed from this Honorable Tribunél.

- Depbneht
Sagheer Musharraf
Assistant Director (Lit)
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In Appeal No.929/2017.

BER PAKHTUNKI-IWA,

Para-wise comments

Jan Sher Khan, Chowkidar (BPS-OI) ...... U (Appellant)
VS
Govt. of Khyber Pakhtunkhwa and others .......... (Respondents)
Index
S.No. Documents Annexure Page .

Affidavit

Deportent
Sagheer Musharraf
Assistant Director (Lit)
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IN THE HONORABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,

PESHAWAR.
in Appeal No.929/2017.
Jan Sher Khan, Chowkidar (BPS-01).......... (Appellant)
vs |
Govt. of Khyber Pakhtunkhwa and others .......... , (Respondcnts)

Joint para-wise reply/comments on behalf of the respondents No.2, 3& 6.

Respectfully Sheweth,

Preliminary Objections.

That the appellant has got not Jocus standi to file the instant appeal.

That no discrimination / injustice has been done to the appellant

That the instant appeal is bad in the eye of law.

That the appellants has not come to the Tribunal with clean hands..

That re-view petition is pending before The Supreme Court of Pakistan, Islamabad.
That the appeal is bad for non-joinder & mis-joinder of unnecessary partics.

That the tribunal has no jurisdiction to adjudicate the matters. ‘

& .

On Fuacts.

1.

(WS ]

Incorrect. That the appellant was initially appointed. on project post as Chowkidar in
BPS-01 on contract basis till completion of project life i.e. 30/06/ 2014 under the ADP
Scheme Titled” Provision for Population Welfare Program in Khyber Pakhtunkhwa
(2011-14)”. It is also pertinent to mention that during the period under reference, there
was no other such project in / under in Population Welfare Department ‘with
nomenclature of posts as Chowkidar. Therefore name of the projéct was not mentioned in
the offer of appointment. ’ :

Incorrect. As explained in para-1 above.

Incorrect. The project in question was completed on 30/06/2014, the project posts were

abolished and the employees were terminated. According to project policy of Govt. of-

Khyber Pakhtunkhwa on completion of scheme, the employees were to be terminated
which is reproduced as under: “On completion of the projects the services of the project

employees shall stand terminated. However, they shall be re- -appointed on need basis, if

the project is extended over any new phase of phases. In case the project posts are
converted into regular budgetary posts, the posts shall be filled in according to thcﬁrulus
prescribed for the post through Public Service Commission or The Depar tmemal
Selection Committee, as the case may be: Ex-Project employees shall have no right of
adjustment against the regular posts. However, if eligible, they may also apply and
compete for the post with other candidates. However keeping in view requirement of the
Department, 560 posts were created on current side for applying to which the project
employees had experience marks which were to be awarded to them.

Correct to the extent that after completion of the project the appellant alongwith other
incumbents were terminated from their services as explained in para-3 above.

Correct to the extent that the Honorable Court allowed the subject writ petitions on
26/06/2014 & 16/12/2014 in the terms that the petitioners élmll remain on the post subjeet
to the fate of C.P No.344-P/2012 as identical proposition of facts and law is involved
therein. And the services of the employees neither regl_darized by the Court no by the
competent forum. :

Correct to the extent that the CPLA No0.496-P/2014 was dlSlllle\,d but the Department 1s
of the view that this case was not discussed in the Supreme Court ot Pakistan as the case

R - S
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was clubbed with the case of Social Welfare Department, Water Management
Department, Live Stock etc. in the case of Social Welfare Department, Water
Management Department, Live Stock etc. the employees were continuously for the last
10 to 20 years while in the case of Population’ Wélfare Department their services period
during the project life was 3 months to 2 years & 2 months.

Correct to the extent that the appellant alongwith 560 incumbents of the project were
reinstated against the sanctioned regular posts, with immediate effect, subject to the fate
of re-view petition pending in the August Supreme Court of Pakistan. During the period
under reference they have neither reported for nor did perform their duties.

Correct to the extent that a re-view petition is pending before the Apex Cowrt and
appropriate action will be taken in light of the decision of the Supreme Court of Pakistan.
No comments.

On Grounds.

A.

Incorrect. The appellant alongwith other incumbents reinstated against the sanctioned
regular posts, with immediate effect, subject to the fate of re-view petition pending the
August Supreme Court of Pakistan. ' '

Correct to the extent that the employees entitled for the period they have worked with the
project but in the instant case they have not worked with the project after 30/06/2014 till
the implementation of the judgment. Anyhow the Department will wait till decision of re-
view petition pending in the Supreme Court of Pakistan.

As explained in para-7 of the grounds above.

Incorrect. The Department is bound to act as per Law, Rules & Regulation.

Incorrect. After the judgment dated:26/06/2014 of PHC, Peshawar this Department filed
Civil Petition No.496/2014 in the Apex Court of -Pakistan. Which was decided by the
larger bench of Supreme Court of Pakistan where dismissed all the civil petitions filed by
the Govt. of Khyber Pakhtunkhwa on 24/02/2016 and now the Govt. of Khyber
Pakhtunkhwa filed a re-view petitions in the Apex Court ¢ Pakisian against the decision
referred above. Which is still pending. The appellant alongwith other incumbents
reinstated against the sanctioned regular posts, with immediate effect, subject to the fate
of re-view petiticn pending in the August Supreme Court of Pakistan.

Incorrect. Verbatim based on distortion of facts. As explained in Ground-E above.
Incorrect. They have worked against the project post and the services of the employees
neither regularized by the court nor by the competent forum hence pullifies the
truthfulness of their statement.

Incorrect. The appellant alongwith other incumbents have taken all the benefits for the
period, they worked in the project as per project policy.

The respondents may also be allowed to raise further grounds at the time of argumefits,

Keeping in view the above, it is prayed that the instant éppeal may kindiy be dismissed inthe

Interest of

Secretary to (3%

it as a re-view petition is still pending before the Supreme Couyt of Pakistan.
/ .

f Khyber Pakhtunkhwa Director General
clfare, Peshawar. ~ Population Welfare Department
Respondent No.2 . Peshawar

Population

.. .Respondent No.3

District Populatigly Welfare Officer
District Bunner
Respondent No.6
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m N / & INTHE HONORABLE SERVICE TRIBUNAL; KHYBER PAKHTUNKHWA,
b ' : -PESHAWAR.
/ | In Appeal No.929/2017.
/ | Jan Sher Khan, Chowkidar (BPS-01).......... (Appellant) -
| vs | ,
Govt. of Khyber Pakhtunkhwa and others SRR (Respondents)
.
Counter Affidavit

I Mr. Sagheer Musharraf, Assistant Director (Litigation), Directorate General of

Population Welfare Department do solemnly affirm and declare on oath that the contents of para-
wise comments/reply are true and correct to the best of my knowledge and available record and

nothing has been concealed from this Honorable Tribunal.

Deponeht
Sagheer Musharraf
Assistant Director (Lit)




