ORDER

04.10.2022

LREAREYx |
.. Counscl for the appellant present. Mr. Muhammad Adeel Butt, Additional
Advocate General for respondents present.
2. Arguments were heard at great length. Learned counsel for the appellant

submitted that in view of the judgment of august Supreme Court of Pakistan -
dated 24.02.2016, the appellant was entitled for all back benefits and scniority
from the date of. regularization of project whercas the impugned order of
reinstutement dated 05.10.2016 has given immediate effect to the reinstatement of
the appellant. Learned counscel for the appetlant was referred to Para-5 of the
representation, wherein the appellant himscell had submitted that he was reinstated .
from the datc:- of termination and wasl thus entitled (or all back benefits whereas, _
m the referred judgcmcﬁl apparcntly there is no such fact stated. When the " .
lcarned counsel was confronted with the situation that the iinpugncd order was
passed in compliance with the judgment of the Hon’ble Peshawar High Court
decided on 26.06.2014 and appeal/CP decided by the august Suprenic Court of
Pakistan by way ol judgment dated 24.02.2016, therefore, the desired relief if -
granted by the 'Tribunal would be cither a matter directly concerning the terms of

the above referred two judgments of the august Hon’ble Peshawar High Court

and august Supreme Court ol Pakistan or that would, at least, not coming under - - .

the ambit of jurisdiction of this ‘I'ribunal to which lcarned counscl for the
appeliant and learned Additional AG for respondents were unanimous to agree
thal as review petitions against the judgment of the augus:t Supreme Court 0[.’  ,
Pakistan dated 24.02.2016, were still pending belore the august Supreme Court of
Pakistan and any judgment of this I'ribunal in respect of the impugned order méy
not be in contlict with the same. ‘Therelore, it would be appropriate that this
appeal be adjourned sine-die, leaving the partics at liberty to get it restored and
decided alter decision of the review petitions by the august Supreme Court of
Pakistan. Order accordingly. Partics or any of them may get the appeal restored.
and decided cither in accordance with terms of the judgment in review pctition'é .

or merils, as the case may be. Consign.

"

3. Pronounced in open court in Peshawar and given under our hands
seal of the Tribunal on this 4" day of October, 2022.

Kalim Arshad Khan)
Chairman




03.10.2022

PR
W,

Muhammad Adeel Butt, Additional Advocate General
for respondents present.

I'ile to come up alongwith connected Service - : -

Appeal No. 1119/2017 titled “Roveeda Begum Vs.
Government of Khyber Pakhtunkhwa” ‘on 04.10.2022
before D.B.

(IFarecha Paul) (Kalim Arshad Khan)
Member (E) Chairman

“Tunior to counscl for the appellant present. Mr, ==



29.11.2021

28.03.2022

23.00.2022

‘Pakhtunkhwa on 23.06.2022 before the D.B.

Appellant present through counsel. , ' \

Kabit Ullah Khattak - leamed Additional Advocate .
General alongwith Ahmad Yar A.D for respondents present.

File to come up alongwith connected .ServiceAAppeaI
No.695/2017 titied Rubina Naz Vs. Government-of-Khyber
Pakhtunkhwa, on 28.03.2022 before D.B. | .

(Atiq ur Rehman Wazir) ; (Rozina Rehman)
Member (E) L Member (J)

Learned counsel for the appellant present.

Mr. Ahmadyar Khan Assistant Director (Litigation)
alongwith Mr. Kabir Ullah Khattak Additivonal A.d'vovcate General

for the respondents present.

File to come up atongwith connected Service Appeal
No.695/2017 titled Rubina Naz Vs. Govemrrjent of Khyber

~.

(Salah-Ud-Din)
Member (J) Member (J)

Learned counsel for the appellant present. Mr. Ahmad Yar Khan,

Assistant Director (Litigation) alongwith Mr. Muhammad Adeel Butt,

Additional Advocale General for the respondents present.

File to come up alongwith connected Service Appeal No. 695/2017

tiled Rubina Naz Vs. Government of Khyber Pakhtunkhwa on 03.10.2022

before D.B.

P
-

* |
1 (MIAN MUHAMMAD) C (SALAH-UD-DIN)

MEMBER (EXECUTIVE) "MEMBER (JUDICIAL)



| 16.12;2020 o Junior to cdunsel for the aplsellant present. Additiohal
AG alongwnth Mr Ahmad Yar Khan AD(thlgatlon) for
respondents present ) ‘ ‘ _
Former requests for adjoumment as leamed senior
counsel for the appell_ant is engaged today- before the
Hon’able High Coﬁft, Peshawar in different cases.
Adjourned to 11.03.2020 for afguments before D.B. |

(Mian Muhammad) = . -
Member (E) -
11.03.2021 | ‘Appellant‘pres.‘ent through counsel.
Kabir Ullah Khattak learned Additional Advocate General
alongwith Ahmadyar Khan A.D for respondents present.

File to come up alongwith connected appeal No.695/2017
titled Robinaz Vs. Government of Khyber Pakhtunkhwa, on
01.07.2021 before D.B. - '

(Mian Muhamm%)/‘ (Rozina Rehman)

Member (E) n Member ()

L ”

- 01.07.2021 Appellant present fhrough' counsel.

Kabir Ullah Khattak Iearned Additional Advocate General
for respondents present.

~ File to come up alongwith connected Service Appeal
No.695/2017 titled Rublna Naz Vs. Government of Khyber
Pakhtunkhwa on 29.11.2021 before D.B.

(Roz@;%hman) ,i | % |

Member(J)



03.04.2020 - Due to publlc hollday on account of COVID 19, the case |s
| adJourned for the same on 30.06.2020 before D.B. |

29.09.2020 Appellant present through counsel. S
' 'Mr. Kabirullah, Khattak, Addltlonal Advocate General T

alongwith Mr. Ahmad Yar Khan, AD for respendents present. e

« 't ":
Tl
A

An application seeking adjournment was filed in
connected case titled Anees Afzal Vs. éovernment on the:
ground that his counsel is not available. Almost 256connected .
appeals are fixed for hearing for today e‘:md the parties ha.v'e s
engaged different counsel. Some of the counsel -are busy - i ‘
before august High Court while some are not available. It was L
also reported that a review petition in respect (Bthe sub]ect
matter is also pending in the august -Supreme Court of R
Pakistan, therefore, case is’ adjourned ,on the request of - e

counse atguments on 16.12. 2020 betore D.B.

4 s : ) :
(Mian Muhammad) ) (Rozina Rehiman)
‘Member (E) ! Member (J)




26.09.2019 Junior counsel for the appellant and Mr. Kabirullah Khattak,
- Additional AG for the respondents present. Junior counsel for the -

appellant requested for adjournment on the ground that learned senior
N | - counsel for the appellate is busy before the Honble Peshawar High
| | Court and cannot attend the Tribunal today. Adjourned to 11.12.2019

for arguments before D.B.

(HU SHAH) M. %; KUNDI)

MEMBER MEMBER

"11.12.2019 Lawycrs are on strike on the call of Khyber Pakhtunkhwa

Bar Council. Adjourn. To come up for further

' proceedings/arguments on 25.02.2020 before D.1B3.
einber : Member
25.02.2020 Clerk to counsel for the appellant present. Mr. Kabir

Ullah Khattak learned Additional Advocate General present.
Clerk to counsel for ‘the appellant seeks adjournment as
learned counsel for the appellant is not available. Adjourn.

To come up for arguments on 03.04.2020 before D.B.

& Jors
mber ember




| “i6-05020:19 ~ CIéK to counsel for “the appellant and Addl: AG. f%‘
. respondents present. Clerk to counsel for the appellant seeks >

g S - adjournment as learned counsel for the appellant was busy:
... before the Peshawar High Court, Peshawar. AdJoumed to -
G 03.07.2019 before D.B. - | o
| ‘Zl/ s
(Ahméd Hassan) (M Amm Khan Kundl)
Member A - Member
103.07.2019 . Counsel for the appellant and Mr. Rlaz Ahmad Pamdakhell

Assistant AG alongwith Mr. Zaklullah Senior Aud1tor for the respondents"ji‘”';-{

present. Learned counsel for the appellant. requested for adjournment: ﬁ

Adjourned to 29.08.2019 for arguments before D.B.

Y e

(Hussain Shah) o " (M..Amin Khan Kundi)
Member ' f ~ Member
Jonet T

29.08.2019 7 Learned counsel for the appellant and Mr Kabir Ullah Khattak - e

learned Additional Advocate General alongWLth Zaki Ullah Senior

ot o N
Auditor present. Vwieamed counsel for the appellant seeks .

adjournment. Adjourn. To come ;u;p. ‘for arguments on 26.09.2019

before D.B.
’ &/

Member , 3 Member




| - e

o o . '0.7Til..2018 : qu to retirement. of Hon’ble Chairman, the

Tribunal is defunct. Therefore, the case is adjourned. To

come up on 20.12.2018. %
, er

20.12.2018 Counsel for the apbellant present. Mr. Kabirullah Khattak,

5

~ Additional AG for the respondeﬁts present. Learned counsel for
* the appellant requested for adjo‘urnment. Adjourned. To come up

for arguments alongwith connected appeals on 14.02.2019 before

(Hssain Shah) (Muhammad Amin Khan Kundi)
Member ' - Member
o C* . ‘“‘1 i
14.02.2019\-' - Clerk of counsel for the app‘el'lant presént. Mr. Kabirullah Khattak,

Additional AG alongwith Mr. Sagheef Musharraf, Assistant birector and.
~ Mr. Zakiullah, Senior Auditor for the respondents present. Due to strike of
thfber Pakhtunkhx_va Bar Council, learned counsel for the appellant is not
available today. Adjourned to 25.03.2019 for argﬁments alongwith

connected appeals before D.B: .

é@ég\ hf—"
(HESSAIN SHAH) (MUHAMMAD AMIN KHAN KUNDI)

MEMBER . MEMBER

, 25.0_3.2019 Due to non available of D.B the case is adjourned for
the same on 16.05.2019 before D.B.




31.05.2018 ~ Clerk to counsel for the appellant and Mr. Kabir

UHah Khattak, learned Additional Advocate Gene_-ral
present. Clerk -to counsel for : the - appellant - seeks
adjournment on the ground that Learned counsel for the
appellant is busy before Hon’ble Peshawar High Court
Peshawar. Leafned AAG requested that the present
service appeal be fixed alongwith connected appeals for -
03.08.2018. Adjourned. ‘To come up for arguments
alongwith connected appeals on 03.08.2018 before D.B

' B CR.
(Ahmaaﬁsan) . ~ (Muhammad Hamid Mughal)

Member Co LT .~ . Member

v

(03.08.2018 _ ' Appéllan_t absent. Learned counsel for the appel}aﬁt is also
absent. However, clerk of counsel for the appellant bresent and
requested for adjournment on the ground that learned counsel for
the apbéllant is busy- before the Hon’ble Peshawar High Court.
Mr. Kabirullah Khattak, Acldili(‘ma‘l AG alongwith Mr. Sagheer
Musharéi’, ‘Assistant Director for the respondents present‘
Adjourned. To come up fof arguments on 27.09.2018 before D.B

alongwith connected appeals.

\
(Ahn @d Hassan) . . (Muhammad Hamid Mughal)
Mémber (E) Member (1)
27.09.2018 - Clerk of counsel for the appellant and Mr. Kabirullah Khattak,

‘Additional AG"éIoﬁgWith Mr. Masroor !Khan,'Junior Clerk and Mr.
~ Zakiullah, Senior.Auditor for the resbondents present. Due to
‘general strike of the bar, arguments could not be heard. Adjourned.
To come up for arguments on 07.11.2018 before D.B alongwith

. connected appeals.

: #
(Ahmgd Hassan) (Muhamma'd min Kundi)
Member (E) Member (J)




. - B
06.02.2018 Clerk to counsel for the _appel]a_g;t_and Addll: AG for

respondents present. Written reply not submitted. Requested for

adjournment. Adjoﬁmed. To come up for written reply/comments

on 21.02.2018 before S.B.

(Ahmad Hassan)
Member(E)
21-.()-2.2018 ‘ “Clerk of the counsel for appellant and Assistant

AG alc>11gWitl1 Saghcer Musharraf, AD (Lit) & Zaki Ullah,
Senior Auditor for official respondents present. Writlen reply
s.ubmitted on behall of official respondent 2 to 5. Learned
Assistant AG relies on behalf of respondent no. 2 to 5 on the
same respondent no. 1. The appeal is assigned to D.B lor

rejoinder, if any, and linal hearing on 29.03.2018.

(Gul Zeb &han)
Member

29.03.2018 Clerk of counsel for the appellant and Addl. AG for the

respondents present.. ._Rejoinder submitted. Counsel for the
appellant is not in attendance. To come up for arguments on

© 31.05.2018 before D.B.

Mc%g( ' ‘ aitman




06.11.'20_17A ’ .~ . Counsel for "the appellant present Prehmlnary arguments  juy

' heard and case ﬁle perused Initially the appellant was appellant as
Family Welfare Worker (BPS-08) in a pYOJeCt on contract bas1s on
03.01.2012. Thereafter the project was conver|ted ‘on current budget
in 2014. Employees of project were not regularized so they went
mto l]tlgatwn. Finally in pursuance of Judgment of august Supreme
Cdurt of Pakistan services of the appellant and others were .
regulariéed with immediate -effect vide irnpugned order dated

© 05.10.2016. They are demanding regularizati:on w.e. from the date

~of appointment. Departmental appeal was preferred on 20.10.2016
Wthh was not responded within| st1pulatec|:1 ‘hence, the mstant

» serv1ce appeal The appellant has not been treated according to law

/ and rules. : ' |
! |

Yoyt el R |

Points urged need consideration. Admit subject to deposit
of security and process fee within' 10 days notlces be issued to the

" respondents for wrltten reply/comments for 18 12, 2017 before S B.

|

: MEMBER

18.12.2017 " Clerk to cou.nsél_for the appellant present. -
Mr. Muhammad Jan, Learned Deputy District
Attorney for the respondents present. Clerk to
counsel for the appellant submitted application
Anpeliant Deposited .for the extension of date to deposit security and
Securiy process fees. To come up for written
reply/comments on 06.02.2018 before S.B’
o — !
(Muhammad Hamid I\/llfghal)
MEMBER co |

o
®
(7]
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. Form-A
| FORMOF ORDERSHEET
Court of
Case No, 1120/2017
S.No.'| Date of order Order or other proceedings with signature of judge
proceedings -
1 2 3
1 12/10/2017 The appeal of Mst. Bushra Gul presented today by Mr.
Javed Igbal Gulbela Advocate, may be entered in the institution
Register and put up to Worthy Chairman for proper order
please. \
REGISTRAR 5 o1
2- &3“6# ('7 This case is entrusted to S. Bench for preliminary hearing

to be put up there on 06//{/(7




’ fé‘ BEFORE THE HONBLE KHYBER‘PAKHTUNKHWA SERVICES
‘ TRIBUNAL PESHAWAR
© mReSA__|[20 /2017
Mst. Bushra Gul
VERSUS
o .. GQVt. of Khyber, Pakhtunkhwa and others
o INDEX . ._
| S# Descrzptzon of Documents Annex | Pages
- | 1. ] Grounds of Appeal 1-8
- 12 | Application for Condonation of delay 9-10
|3 | Affidavit. 11
4 | Addresses of Parties. L 12
|5 | Copy of appointment order “A” 13
|6 | Copy of order dated 26/06/2014 in W.P “B” / Q'—ZL
| |No.1730/2014 -
17| Copy of CPLA No. 496-P/2014 - 2327
18 |Copy of the impugned re-instatement ”D&f‘” v o8
: order dated 05/10/2016 = siasing: -3
o 9 | Copy of appeal G B -'2?';3"0 -
[10 | Copy of CPLA NO. 605-P/2015 T Y
11 | Other documents G '\T‘ '
12 | Wakalatnama o b
" Dated: 03/10/2017 |
- Appellant
ST Through |
o | JA BAL GlILBELA
- < ’ i SAGHIR IQBAL GULBELA
B Advocate High Court
I Peshawar.

~ Off Add: 9-10A Al-Nimrah Centre, Govt College Chowk Peshawar




. BEFORE THE HONBLE KHYBER PAKHTUNKHQ o
o SERVICES TRIBUNAL PESHAWAR -

" Khyber Pakhtukhwa :

. : In Re S.A -A ‘ I M /2017 ) Q(.nacc,-TrIl)'u-nal N

Piary No. lw_

- Mst Bushra Gul D/o Zaher Ali R/ o Narshak Mardanp‘maljzf_'@L_Z 7\

- —(Appellant)

VERSUS

e '1.V'Chief Secretary, Govt. of Khybe'r' Pakhtuﬁkhwe, o |

N .. Peshawar. S
2 ~Secretary Population Welfare Department Khyber c
.. Pakhtunkhwa at Civil Secretariat, Peshawar. =
3. Director General, Population Welfare Department R/ o |
~ PlotNo. 18, Sector E-8, Phase-VII, Peshawar. 5
" 4 Accountant General, Khyber Pakhtunkhwa at
~ ‘Accountant General Office, Peshawar Cantt, Peshawar."

- 5. -District Population Welfare Officer Mardan

................. (Respondents)

" APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA} .
 SERVICES TRIBUNAL ACT -1974 FOR GIVING
"RETROSPECTIVE EFFECT TO THE APPOINTMENT

. ORDER DATED 05/10/2016 IN ORDER TO INCLUDE .

-. PERIOD SPENT SINCE BRINGING THE “PROIECT IN

 QUESTION ON CURRANT SIDE WEF 01/07/ 2014 TILL
THE APPOINTMENT ORDER DATED 05/10/2016 WITH - .~

. ALL BACK BENEFITS, IN TERMS OF ARREARS,

- PROMOTIONS AND SENIORITY, IN THE LIGHT OF |

. JUDGMENT _AND _ORDER __ DATED 24/02/2016

_RENDERED BY HON’BLE SUPREME COURT OF |
~ PAKISTAN IN CPLA 605 OF 2015. | |

Fikedﬁ:o-day e

2




Respectfullv Sheweth:" =+

1. That the appellant was 1mt1ally appomted as

' [Farmly Welfare Worker (BPS-8) on coritract baS1s- o

| '.";irn the District Population Welfare_‘ -Offrce(

Peshawar on 03/01 / 2012. .('Cc')p'y ofil the .

. appomtment order dated 03/01 /2 2012 1s annexed:‘l:l'
"as Ann “A”).

2. .That it is pertinent to mention here that in the -
-. ~ initial appointment order the appomtment Was.
) 'although made on contract bas1s and till project "
o . 'l1fe, but no pro]ect was ment1oned therem in the S
appomtment order. However the services of the' . .
. 'appellant alongwith hundreds of other employeee ‘

"'Were carried and confined to the pro]ect*

_“Provisions for Population Welfare Programme in -

o ‘K‘hyber Pakhtunkhwa (2011-14)”.

-3, That later-on the project in questlon was brought |
| -'from developmental side to currant and regular-:‘ ‘
_'s1de vide Notification i in the year 2014 and the life |

- of the project in queshon was declared to be'

- _culmmated on 30/ 06 /2014.

4 ,That instead of regulanzmg the service of the‘ .

. appellant the appellant was termmated V1de the




)

| rllmpugned office order No. F. No. 1 (1)/ Admn / |
©2012-13 /409, dated 13/06/2014wef30/06/2014 - '

o :That the appellant alongwith rest of hlS colleagues. | -1 "
. 1mpugned ‘their termination order before the -
Hon'ble Peshawar High Court V1de WP# 1730; |

) P/ 2014 as after carry-out the termlnatlon of the

appellant and rest of his colleagues, the'.

| '.'"respondents were out to appoint their blue-eyed‘f

ones upon the regular posts of the demised pro]ectv -

: 1n quest10n

. That the W.P# 1730-P/2014 was allowed by the
A'Hon ble Peshawar High Court Peshawar vide the-‘: o
o _]udgrnent and order dated 26/ 06/ 2014 (Copy of. o

o | _order dated 26/06/2014 in W.P # 1730-P/ 2014 1s_ )

L 'annexed herewith as Ann ”B”)

o That the Respondents impugned the .sarne before
the Hon'ble Apex Court of the Acountry in CPLA‘ o
. :".No. 496-P/2014, but here again ,good'fortune df .
| t_he appellant and his colleagues 'p‘revail_ed and the ." .' o
'CPLA was dismissed vide ‘judgment and order;j?y‘-
‘.v.dated 24/02/2016. (Copy of CPLA 496—P/ 2014 is. |

annexed as Ann “C”").

. That as the Respondents were reluctant to

'implernent the ]udgment and order - datedll |




o

 26/06/2014, so initially filed COC# 479"

- from the Apex Court and thus that COC No. 47.9{: |
P/2014 was dismissed, being in fructuous vide

- order dated 07/12/2015.

: :That after dismissal of CPLA No. 496 -P/2014 by. | o
: '.'the Hon’ble Apex Court on 24/02/2016 thev o
i appellant alongwith others filed another COC# |
186-P/2016, which was disposed off by the |
.' ""Hon’ble Peshawar High Court vide ]udgment and
order dated 03/08/2016 with the direction to the»-‘, "

.'Respondents to implement the ]udgment dated”

26 / 06 /2014 within 20 days.

10.

That inspite of clear-cut and strict directions as in

| aforementioned - COC# 186- P/ 2016 the' -

w. e.f 01 /02/2012 i.e initial appomtment or at least-.:'i} -

‘ -Respondents were reluctant to 1mplement the
]udgment dated 26/ 06/2014, Wh1ch constramed
- A-the appellant to move another COC#395-P/ 2016

| . That it was during the pendency of COC No. 395-' o
- | '_'P/ 2016 before the August High Court, that- the

appellant was re-instated vide the 1mpugned

- office order No. F.No.2(i6) 2015-16-VII, dated -
- .05/ 10/2016, but with immediate effect instead

1'_01 /07/2014 i.e date of regularlzatlon of the pro]ect, o
in question. (Copy of the 1mpugned office re—:

/2014 B

: Wthh became infructous due to suspens1on order o




o -1nstatement order dated 05/10/ 2016 and postlng

"order are annexed as Ann- “D”).

| ‘11'2". That feeling aggrieved the appellant prepared a_' o
Departmental Appeal, but 1nsp1te of laps of.'-- ~
', statutory period no findings were made upon the"_

same, but rather the appellant repeatedly attended‘.‘.

the office of the Learned Appellate Authorlty for- -

| -dlSposal of appeal and every t1me was extended"-' EE

S _p051t1ve gesture by the Learned Appellate‘ -
| Authority about disposal of departmental appeall '- o
o ji.--and that constrained the appellant to wait il the_'-'

.' disposal, which caused delay in fﬂmg the 1nstant

. -;iappeal before this Hon'ble Tribunal and on the -

i _other hand the Departmental Appeal was. also. .
. ""l‘"'erther not decided or the dec151on is not'_

communicated or 1nt1mated to the appellant

o _(Copy of the appeal is annexed herew1th as'-.':j

: -annexure “E”).

" 13. That feeling aggrieved the appellant _-,prefers the .- .
‘instant appeal for giving retrospectivfe‘ effect to the o
o '-'appo1ntment order dated 05/ 10/ 2016 upon the S

L ‘followmg grounds, mter alia:-

- - "':Crdun'ds.: |

CA. That the impugned appointment order dated'
05/ 10/2016 to the extent of g1V1ng 1mrned1ate.v .



effect” is illegal, unwarranted and 1s hable to be,

| | mod1f1ed to that extent.

B That in another CPLA No. 605 of 2015 the Apex..:,n'"
| ,Court held that not only the effected employee is |
'.-to be re-instated into service, after conversmn of. _.
L jthe project to currant side, as regular C1v1l Servant -
‘but as well as entitled for all back benef1ts for the Y
penod they have worked with the pro]ect or the':'_, o |
. KP K Government. Moreover the Service of- the,"'x
‘Appellants, therein, for the 1nterven1ng per1od ie
l. sfrom the date of their termlnanon till the date of

- their re-instatement shall be computed towards.'

.' . their pensionary benefits; vide ']udgment and' | ) ;
o -’ jorder dated 24/02/2016. It is pernnent to menhon o o |
* here that this CPLA 605 of 2015 had been demded, j
~ alongwith CPLA of 496 of 2014 of the Appellant "

 on the same date.

g C. _That thus by virtue of 2009 SCMR page- '_01' th‘el

- appellant is entitled for equal 'treat'ment' and 1s " |
. thus fully entitled for back beneﬁts for the per1od "'._
.A ¥ the appellant worked in the pro]ect or. with the:: N i
- ‘Government of K.P.K. (Copy of CPLA 605/2015 is .- .

annexed as Ann- “F”).

e D That where the posts of the appellant went 0n~' R

regular side, then from not reckomng the beneflts SRR



; ~ from that day to the appellant isn%ﬂl‘egal -

_and void, but is illogical as well.

| .,That where the termination was declared as~lllegal' o

~ and the appellant was declared to be re-instate'd,

into service vide judgment and order"-date:dv T

S . -26/ 06/2014, then how the appellant‘ can be re; |
o -71nstated on 08/10/2016 and that too w1th h

1mmed1ate effect.

s._’That attitude of the Respondents constramed the -

- appellant and his colleagues to knock the doors of‘:}'.'

the Hon'ble High Court again and again and were f‘-

even out to appoint blue-eyed ones to flll the posts " |

of the appellant and at last when strict d1rect1ons'~

gwere issued by Hon’ ble Court, the Respondents". o : |

. vent out their spleen by giving immediate effect to
" the re-instatement order of the appellant,'_ which-

o fapproach under the law isillegal. .

G That where the appellant has worked regularly .
and punctually and thereafter got regulanzed then -
under rule- 2.3 of the pension Rules- 1963 the | N
o appellant is entitled for back beneﬁts as well.

H That from every angle the appellant is fullyd;ti
ent1tled for the back benefits for the per1od that': -

the appellant worked in the subject project or with -

.the Government of K.P.K, by g1v_1ng r‘etrospectllve, ‘




| ‘ : o :‘-fe'f‘fect to - the re-instatement 'o@ate‘d
S "-08/10/2016. o

I That ‘any other ground not raised here may-'j :
- graaously be allowed to be ralsed at the time of'

- arguments.

It is, therefore, most humbly prayed that on

- .acceptance of the mstant Appeal the Impugned re-.

' 'Instatement order, dated 05/10/2017 may graciously be.
" modified to the extent of “immediate effect” and the re-
- .instatement of the appellant be gwen effect w.ef
L 01/07/2014 date of regularization of. the project in .
B question and converting the post of the appellant from
deve]opmental and project one to that of regular one, with =

- all back benefits in terms of arrears, semorzty and
R promotzon |

- Any other relief not specifically asked for ma y also. '

T c:rcumstances of the case.

B ‘Dated':-'OB/vvl_O/ 2017. | ,B‘U?%ZW |

Appellant

Through @/ .
or ]A QBAL GULBELA
- - &
SAGHIR IQBAL. GHLBELA

Advocate High Court
Peshawar.

" _’.NOTE-.

B No such like appeal for the same appellant upon o
. ~the same subject matter has earlier been filed by me,
" .prlor to the instant one, before this Hon ble Tr1bunal

4 graczously be extended in favour of the appellant in tbe o



BEFORE THE HONBLE KHYBER PAKHTUNK‘QZEQVICES | )

TRIBUNAL PESHAWAR

InReS.A | /2017

Mst. Bushra Gul
VERSUS
Govt. of Khyber Pakhtunkhwa and others

APPLICATION FOR CONDONATION OF DELAY -

RESPECTFULLYSHEWETH

1 That the petitioner/Appellant s ﬁhng the
accompanymg Service Appeal, the contents of wh1ch

may graciously be ‘considered as. integral part of the '-

mstant petition

2. That delay in filing the accompanying appeal ‘was. I
never deliberate, but due to reason for beyond S

control of the petitioner.

3. That after filing departmental appeal on 20-10-2016, | : |
the appellant with rest of their colleagues regularly: o
attended the Departmental Appellate Authorlty and -
every time was extended positive gestures by the‘ .
worthy Departmental Authonty for d1sposal of the' -
departmental appeal, but in spite of lapse of statutory‘ _
rating period and period thereafter till ﬁhng the
accompanying service appeal before thls Hon’ble
Tribunal, the same were never dec1ded or never_'

communicated the decision if any made thereupon. L




4. That besides the above as the ¢ accompanying Service:
Appeal is about the back beneﬁts and arrears thereof SRR L
and as financial matters and questlons are mvolved .
Wthh effect the current salary package regularly etc |

of the appellant, so is having a repeatedly reckonmg |

cause of action as well

5. That besides the above law. always favors -
adJudlcatlon on merits and techmcahtles must'f )

always be eschewed in doing justice, and de01d1ng;.['

cases on merits.

It is, therefore most humbly prayed that on.
acceptance of the instant petition, the delay in filing
of the accompanying Service Appeal may
graciously be condoned and the ‘accompanying

Services Appeal may very gractously be dectded on ..
merits.

Dated‘ 03/10/201 7 f‘B‘b"f’L%c’c#

Petitioner/Appellant

Through

:
% . SAGHIR IQBAL GULBELA
Advocate High Court

- Peshawar. :




'R BEFORE THE HONBLE KHYBER PAKHTUNKHWA
TRIBUNAL PESHAWAR

InReS.A' /2017

Mst. Bushra Gul
VERSUS

Govt. of Khyber Pakhtunkhwa and others

AFFIDAVIT

I Mst Bushra Gul D/ o Zaher Ali R/o Narshak Mardan, do

hereby solemnly affirm and declare that all the contents L

of the accompanied appeal are true and correct to the, . - -
best of my knowledge and belief and nothing has been |
conceal d or withheld from this Hon’ble Tr1buna1 |

Idenﬁfl’ By

]aved Igbal Gulbela
Advocate High Court
Peshawar




‘ BEFORE THE HONBLE KHYBER PAKHTUNKHW 5/
TRIBUNAL PESHAWAR

InReS.A /2017

Mst. Bushra Gul

VERSUS

Govt. of Khyber Pakhtunkhwa and others

ADDRESSES OF PARTIES

APPELLANT

Mst Bushra Gul D/o Zaher Ali R/o Narshak Mardan

RESPON DENTS

1 Chlef Secretary, Govt of Khyber’ Pakhtunkhwa |
Peshawar o

2. Secretary Populahon Welfare Department Khyber- .
Pakhtunkhwa at Civil Secretariat, Peshawar.

3. Director General, Population Welfare Department R/ o
Plot No. 18, Sector E-8, Phase-VII, Peshawar. Y

4 Accountant General, Khyber Pakhtun.khwa ' a_t
Accountant General Office, Peshawar Cantt, Peshawar.

5 Dlstrlct Population Welfare Officer Mardan.

Dated 03/ 10/ 2017 /Bu@%e-—-

Appellant

Through

% SAGHIRIQBAL GULBELA =~
— Advocate High Court L

. Peshawar.




o
Government of Khyber Pak '
Directorate General Population Welfare
Post Box No. 235
19 & 2% Floor. FC Trust Buildmg Sunehri Masjid Road. Peshawar Cantt
Dated Peshawar, the 03/01/2012.
OFFER OF APPOINTMENT
| No.4(35il201 1/Admn: -Consequent upon the recommendation of the Departmental Selection Commit!é_e (DSC), and
with approva! of the Competent Authority you are offered of appointment as Family Welfare Worker (BPS-8) on- .
crtonot hagie in Family Welfare Centre Project, Population Welfare Department, Khyber Pakhtunkhwa for the project
life on the following terms and conditions.
TERMS & CONDITIONS
? 1. Your appointment against the post of -Far_nily Weifare Worker (BPS-8) is purely on contract basis for the
project life. This Order will automatically stand terminated unless extendéd. You will get pay in BPS-8 (6000-
350-16500) plus usual allowances as admissible under the rules. ’
> Your services will‘be liable to termination without assigning any reason during the currency of the
agreement. In case of resignation, 14 days prior notice will be required, otherwise your 14 days pay plus
usual allowances will be forfeited. . '
3. You shall ‘provi'd‘e‘ Medical- Fithess Certficate from -the Medical Superintendent of the DHQ Hospital . -
concerned before-joining.service. ‘ o o . ;
4. Being contract employee, in no vay you will bé treéi.ed as Civil Servant -and in case your 'pedormar{m is
found un-satisfactory or found committed any mis-conduct, your service will be terminated with the approval
of the competént authiority without adopting the: procedure provided in Khyber Pakhtunkhwa {E&D) Rules,
1973 which will not be cha[l'engeab’e in Khyber Pakhtunkhwa Service Tribunal / any count of law
5. Ybu shall be held responsible for the losses accruing toithe Project dug [0 yout Calgiessiigsd o7 i cificiensy
and shall be recovered fromyou. ’ - ' : '
6. You will neither be éniit!ed to any gension ‘dr' gratui!y for the service rendered ny‘you' nor you wilt contribute © ! -
- towards GP. Fund-or CP Fund . : . ' S :
7 This offer shall not confer any rig'l’it on you for.regulariiaﬁim ‘of yowr servic'eégainsi the post otcupied by you
or any other regutar posts in the Department. ‘ i -
8 You havé to join duty at your own expenses. .
> .
g. If you accept the above terms and conditions, you should repoit for duty to the District Population Weltare
Officer, Mardan within 15 days of the receipt of this offer failing which your appointment shall be considered
as cancelled. ) ; :
10 You will execute a éLzrety bond with the Deparntmeni.
e (Uirector General)
: . : . Popuiation VWellare Lieparimein
Bushra Gul D/0 Zaher Ali
| Narshak Mardan
Ul -G -
} Ne.4(35)/2011-Admn: 1 b G , Dated Peshawar, the 03/01/2012.
| Copy forwarded to the -
.

Director Technical, Population Welfare Depantment. Peshawar.
PS to Director General, Population Welfare Department. Feshawar.
District Population Welfare Officer, Mardan.

District Accounts Officer, Mardan.
¥ Arias a2y
ﬁ&g b
. . é
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- JUDGMENT SHEET.
1IN THE PESHAWAR HIGH COURT, PESHAWAR |
JUDICIAL DEPARTMENT "

. WPNol730 of 2014 ”
© With €M 559-P/14 An/CM 600 and 605/14

JUDGMENT

" Dateofhearing __ 26/06/2014 - '
Appellant Muhammad Nadeem .. Bv Mr Jjaz Anwar Advocate
Respondent Govt. tc bv Gohar Ali Shah AAG..

sk stoRok sk koR Rk ok ok

'NISAR HUSSAIN KHAN. - By way of'instant‘-writ -
o Adpetltron petitioners seek issuance of an appropnate writ
for declaratlon to the effect that they have been valldlty o
S :.' .appomted on the posts under the scheme “Provrsron of
.' Populatlon Welfare Programme which has been brought‘
P .on regular budget and the posts on which the pet1t1oners '
" are Workmg have become regular/permanent posts, hence
A‘ ,'peti't"inners are entitled to be regularized in ‘line vvith the.
: 'Reguiarization of other staff in similar prejeets_ an_d.‘ |

. reluctance to this effect on the part of responde’n’ts‘_in
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) ~Regulari2ation of the petitioners is illegal, malafide
. ‘and fraud upon their legal rights and as a
- consequence petitioners be declared as regular civil

servants for all intent and purposes.

2. . Case of the petitioners is that the Provincial |

=Govemment Health Department approved a scheme

.';”namely Prov151on for Populatlon Welfare-

e ‘have been regularized whereas the petitioners: have

- ."Progr‘amme for perlod of five years from 2010 to .
2015 for socio-economic well being of- the |
downtrodden citizens and i 1mprov1ng the thelr dutles:
L to the best of their ablhty with zeal and zest Wthh. |

| mode the project and scheme- successful and result ':
B ,_'orIented which constrained the Govemntent to
co'ntzei‘t it from ADP to current budget. Sinceﬂv-v.hole -
K 'Seherne has been brought on the regular side,' so- the
'_-e@ﬁlqyeés ‘of the scheme were also‘to be a_hsorbed.

~ On the same analogy, same of the staff members

P .

- _been discriminated who are entitled to alike

. treatment.
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' 3 . Same of the apphcants/xnterveners namely Ajmal and 76
_-others “have filed C.M.No. 600-P/2014 and - another alike |
: '- C M No 605-P/2014 by Anwar Khan and 12 others have prayed for
.thelr lmpleadment in the writ petition with the contentlon that they -A L |

: ate all sieving in the same scheme/pro_]ect namely Provision for -
‘ ;PopuIatlon Welfare Programme for the last five years It 1s
.contended by the applicants that they have exactly the same case as': -

o "averred in the main writ petition, so they be. impleaded in the main

wnt petltlon as they seek same relief against same respondents

Learned AAG present in court was put on notice who has got no

o objectlon on acceptance of the applications and impleadrnent of the =

. apphcants/Interveners in the main pet1t10n and nghtly 50 When all

the apphcants are the employees of the same Project and have got ‘

same : grievance. Thus instead of forcing them to file separate
o ..petitiens' and ask for comments, it would be just and proper that their‘ |

fate. he decided once for all through the same writ petiti'on'l'as they -

‘ _-.sta‘nd: on the same legal plane.A As such both the C_ivtl MISC

. applications are allowed
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2
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.
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nd .the learned Additionauy -.-ldvc;catc Gc‘ﬁcrq/

gone through the re

Cord vuithy ¢

into Reg ular/Currenr

T)-arwfcr Rulzs, 1989,
down, . for which .rhcf"-‘

te ulongwith others, .

! for .thcm
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Better Copy (39
And the apphcants shall be treated as pet1t1oners in

- -‘-_the main pet1t1on ,who would be entltled to' the same

R '.:t'reat‘irlent. |

4. Comments of respondents were called
| A'wh1eh were accordingly filed in which respondents
| Ahave adm1tted that the Pro;ect has been converted .’-""
_1nto 'Regular/Current side of the budget for the‘year'. |
-' 2’01:4-2015 and all the posts have come .'u‘nde’r' the.i, SR
.amb1t of Civil servants Act, 1973 and Appomtment

o 'Promot1on and Transfer Rules 1989.

: 'Ho,\lyever, they contended that. the posts will be
" ad'v'ertised afresh under the procedure laid down, for
Whieh the petitioners would be free to compete

: ‘alongwith others.

H_oWever; their age factor shall be consideréd under - |

: the relaxation of upper age limit rules
R | 5. - We have heard learned counsel for the . ‘ o

* petitioners, and the learned Additional Advocate

General and have also gone through the record with
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6. . 1tis apparent from the record that the

- posts held by the petitioners were advertised in the

~Nev§}spaper on the basis of which all the ﬁetitieners |

.Aapp.lied' and they had undergone due proceés"--ef test.
-'and 1nterv1ew and thereafter they were appomted on
RS _the reshectlve posts of Family Welfare A351stant (male .
. & | female), = Family = Welfare = Worker ),
. _Cho'\:ﬁf.l(idar/Watchman, ; Helper/Maid | b, ' upon
reeefhmendation of the DepaMent | selectioh"

" -'e_o:mmittee of the Departmental selection cohﬁhittee,
through oh contact basis in the project of provisioh for |
- -pob'uiation welfare programme, on different dates i.e.
.‘A‘1.1~.2012 3.1.2012 10.3.2012, 29.2 2012 27~62012.
- 33 2012, and 2732012 etc. All the petltloners were

- recrulted/appomted in a prescrlbe manner - after due

‘ _adherence to all the formalities and since their. S

', -'a'p.pvo'i"ntments they have been performing their duties -

o to the best of their ab111ty and capablhty There is no~ .~

;'complalnt against. them of any slackness inl'

o 'performance of their duty. It was the consumption of -

. thelr blood and sweat Wthh made the pI’O_]eCt_"

o '_:-successful that is why the prov151ona1 govemrnent

- . conv_erted it from development to
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: Noh-development side and brought the sch
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on the current

- ‘budget.
7'.We 'are mindful of the jact that their case does not come within the
- _- ambit of NWFP Employees (Regulanzanon of Semces) act- 2009 :

" butat the same time we cannot lose sight of the fact that it were the -

N

devoted services of the pet1t10ners which made the Government'

‘ ‘reahzel to convert the scheme on regular budget, so it would be

s 1_ lughly unjustified that the seed sown and nouri'shed by the
A. petltloners is plucked by someone else when grown in full bloom. 'l
Partlcularly when it is manifest from record that pursuant to the

- .conversion of the other projects from development - to non-

: development side , their employees were regularized ’I‘llere are-

. regulanzanon orders of the employees of other a11ke ADP schemes'

' »wh1ch were brought to the regular budget; few instances of which

are: welfare ‘Home for orphan Nowshera and establishment of

Mentally retarded and physically Handicapped center for spec1a1‘

. '~ch11dren Nowshera,
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L Ihdustrial Training center“'lihéslhgi"Bzﬂei‘"NbWshda, Dar Ul Aman

o "-‘M‘a'.rdar;, 'rehabilitatioh center for Drug Addicts Peshewar and Swat.l :

“ A and Industnal Training center Dagai Qadeem District Nowshera._
These were the projects brought to the Revenue 51de by convertlng

. from : the ADP 16 current budget and there empl’oyees ‘were

' lregulanzed Whrle the petitioners are going to be retreated with

A . dlfferent yardstlck which is height of discrimination. The employees ‘ |

of all _the aforesaid projects were regularized, but petltloners are

= being -asked to go through fresh process of test and ir_ltervievs% after:
N adyertisement and compete with others and their age factor shall -be

L cons1dered in accordance with rules The petmoners who have spent

' -best blood of their life in the prolect shall be thrown out 1f do not

. ~qual1fy their criteria. We have noticed with pain and- agairlSt that.
e e‘yer-y'now and then we are confronted with numerous suoh- like .
e eases in which projeets are launched, youth searchirlg for jobs are A ‘_ |
_recrulted and after few years they are kicked out and thrown astray

' The courts also cannot help them, being contract employees of the

X ‘pI'OJ ect




[ I
;.; ,thjc,-y‘aa;{.: meted out the treaiment of Master cnd Scrvant.”
Maving beea put in o sicwacion of uncertcinty, they morc

'r:iﬂ'i'.{n""_.t')“_i'grin.:nqc,._fall prey o

the foul tands. The policy
" Mckers Shoutd keep alf aspects of the sacigty in mind.

" Learned counsetfar the
¢ copy of order of thiz court passed in WP.MNo.2122/201

petitivonees produced .

ivf_:f.‘j‘:e.d.__.‘-I!f_l:;."l.‘.?O.T.M whereby project employee’s petition 'wi:w‘
: 'ql{oé'.u_z"c;!';s'u«bject to the final decision of the august Supreme .-
Courtin CPN0.244-P/2012 and requested thue chis petition

be given -alike treatment,

The learned AAG conceded to‘_-_rh'c’
—_—
- _..proposition that let fate of the petition

—_— .

ers be decided. by " -

s j-',tb_.é'_{:;"'c{g‘u'j.‘t Supreme Court, o

AN i view of (he concurrence of the heaened -

.

~[chn:.',L;!__for the pedtioners

Advgeutt Gungral und Jollovsing e ratio of order pusiexd.

W& 2131/2013, dated HL20L9 GG MitFosia

. Goverament Of KPK, th's weit petition is o
. inithe-fermi thae the petitioners shall reme:n on the posts’

el o feraraged /'l.hli‘l'iui;ul'--"‘-‘
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Better Copy @

'& they are meted out the treatment of master an

/ .

e

ervant Havmg

been put ina 51tuat10n of uncertamty, they more oﬁen than not fall

B - ptey to the foul hands. The policy makers should keep- all socwty in

v
I
|

| 'mrnd
1 Learned counsel for the petitioners product alcopy of order of this »i o -
court passed in w.p. no2131/2013 dated 30.1.214 whereby prOJect _‘
o iemployee ] pet1t10n was allowed subject to the ﬁnal decision of the
o august Supreme court in c.p. 344-p/2012 and requested that this
: pet1t10n be given alike treatment The learned AAG conceded to the-.
p proposrtlon that let fate of the petitioners be de01ded by the august -

g Supreme Court.

o 2._ In v1ew of the concurrence of he learned counsel for the petltloners
and the learned Additional Advocate General and followmg the-‘
ratlo of order passed in w.p.no. 2131/2013,dated 30.1.2014 trtled '
- Mst F021a Aziz Vs Government of KPK; this writ petltloners shall '

t

- on theposts :
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Better Copy @ @)

Subjects to the fate of CP No.344-P/2012 as identical

_ proposition of facts and law is involved therein.

Announced on
26" June, 2014,
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" 02" Floor, Abdyl waj) Khan vt

v

No. 50 (D). 4-9/7/2014/Hc:
: ,'°~e‘~s,hﬁe'..u};‘§'-:'r§H'igh Loust, Peshawar
* " Supreme Court of. pakist

' lhe i'_éx}ADE -employces,
- Programme. fn. e
- ﬁaqttiQnéd-:'Fegt}Iar POSts,"with
panding 'i]'l_'l.i\g.i.ﬁugu

ah dated 24-02-2¢

St Supreme Coust of Pakisca

“Endst: Mo: SO (PWD) 4-9/7/2014/1 ¢/
L “Csﬁ"yEf;dkiir'z'f'czrnxation & necessary action

' Accountant Genéra
L Director General, Popu
“District Population Wel
-District Accounts ofs
, O,ff-ic‘ia[s‘Concerned.
-PS 6. Advisor to the CM for »
P8 to Secran rys PWD, |
Kegistrar, Suprem
'r(vL{g_istrar Pusly
=~ o Master file,

e N

-~

JEEN

e Court of pe
awar Hgly Cuurt, fae

-

{, Khyber'APakhtunkh

WD, Kiwbg
diyber Palkheunk
kislan, Is

7 GOVERNMENT OF KHYBER P
.. POPULATION WELFARE DE

- Day

- In compliance wi

dated 26-06-2011 W.P No. 1730.p/201,

4 in Civit Petition g
“Provision - for Populati
Y ore hereby -
» sulbjec

16 passy
of ADP Scherne titleg
};bef Pakintunkhwa (2011-14

immediatg effect

n.

GOV
POPUL

Daieq

lation Welfare, K
fare Officers in
icersin Rhvbor-Pak

Miradsr,

.

PY -

l"‘
MWD,

hyber Pakhtunkhwa
unkhwa,

WaE, Pashawgyr,
RMabad, .

l

ed Peshawar the Osfp [
th the juc}gfﬁiéfrls‘off'l‘_f

e Ho;

feinsiatag
Lo tile fate oi

ATION WELFARE OEPARTIVE

hyber Fakhtunkhiwg

r Pai«.h:unk'mua,‘j—fe’s

Bawar, -

PARTMENT - . .. "

tiplex, Givit Seerelaciot; Pesha war -

UNKHWA
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. The Chief Secretary, )

- KhvberPakhtunkhwa Peshawa‘r.

me APPEA | o«

Sitbject: D[FP,\.E

Resp'éc:i:e'd.Sir,

]

With profound respect the undersigned submit. as

o under:

1)

N
~——

[JN]

)

g
s

reckoned from the date of regularization of

That now the applicant is entitie for all back

project instead ot immediate effect. . S I

Y

detail in the judgment of august Supreme Court

1
That the undersigned along with others have
been: re-instated in’  service with immediate

effects vide order da'i:ed_05.10.2016. o

That the undersigned and othef officials were -

reg'ti_la»?i'zed by« the honourable *ﬂgh Co.m:.

Peshawar vide judgment /. omer‘dated

126.06.2014 whereby it was stated that petitioner.

~shall remain in service.

That against the said judgrnent an appeal was

,:nreferr'ed' fo the honourabie-Supreme Court bist

the Govt. appeals were dismissed b\/ the Iargm

bench of Supreme Court: vudp judgment dated

24.02.2016.

¥

beneﬁit and ’rho Qemoru, is also- require o

I ] .
That the said principle has been f“'fcussec: in

' '




0.10.2016

vide order dated 24.02.2016 whereby it was held

thabvappeliants are rainstated in service from the
date of termination and are entitie for all back

benefits. |

Thaij.:.‘{aici pri'ncipies are also require 0 be 'i""oliov\/" . 3
-.m the present case in the ||g'ht'of Zl’.:-Y‘ %CI\/H\ Oj

s, "i.i't‘.’g?:m"@fon'g, ’hmnbﬂy praved that on
a@c&eptzﬁnce ol ﬂinﬁs' anpeal ﬂ:hi’: ﬁn-mnﬂﬁx:&ﬁmf J -
p@'tnﬁwer may graciously be al hmvfﬂd all hack
benmms_'and ll'nns semiority be _a'eeimn_eﬁs from the
date of n‘cguﬂanmmon of project instead of

namnedaaﬁ:@ effect.

Yours Obediently

- ¢

v Bushra Gul

Family Welfare worker
EPOEMH&MOH W\eﬂha e H“’Deg partment
Mardan.
Office of Dnstnct Po paaﬂdmm
Welfare Oiﬁcea ,
Mardan.




SN THL SUPREMTE ¢ OURT QU PAICIST AN
-——.._‘_H

( Appetlivee Juusdu.twn )

PRE LERESYNT:

MR. JUSTICE ANWAR AIILL.R JAM/ % ! g
MR. JUSTICE MIAN SA B-MISAR
MR. JUSTICE AMIR HANI MUSLIM. -

MR, JUSTICE ICL-IILJI ARIF IIUSSAIN

5

CIVIL AP EAL NO, 605 OF 2015

- 40n, appealapainst the Judgment dated 18,2,2015

.. Passed by the Peshawar High Court Peshawar, in )
Wnl. Fctntlon No.1961/201 1)

_Ru.wanjaved and others Appellants

\’Lllb us

Scm ctary Aguculturc Livestock etc + Respondents

I‘ ognch-c Appellant Mr. ljaz Anwar, ASC
Mr, M. S. I\.huttak, AOR

For'the Respondents Mr. Waqar Ahmed Khan, Add. AG KPK

Date.of hiearing 24-02-2016

@RDER N
AMIR HANI MUSLlIVl J.-

']lus Appcai by leavc ol thc.
Ccurt 1s gluectcd against the judgment- dated 1822015 p'lssu:l b)

I’C'ih\lW’dl

-Ilgh Court, Péshawar, whueby the Writ Petition ﬁlcd by

tl].L
ppcIlaan wu.s dxsmlssecl

-

The facts necessary for thc pxcscm ptoccedmgs cuu that on

25 52007 thc Agncultme Depmtmcnt

KPK -got an "ldvel,tlsum.nl

:
the ad’vemsement to be ﬁllcd on contract ba.ms in the Provmoml /\[:,1 -

dusmass Cocuchnatlon Cell [hereinafter xel'cucd to

as tlm Cc.ll] 'llu:
Appc.l

umls ulonwalh othery upplu.d aguinst the vauous po‘.L.t. On \, wiou

ATTESTED ‘

MR. JUSTICE IQBAL HAMEEDUR. RAIIMAI\' Fa

l]u. Lo T

\L
Cour\ A.asuun s

rcme Court ot Pa\«isu.g_
-‘E ht-h-nu\.r\d [I




- fDép‘ul-l.lni;’i-ilﬁl- 'S‘clcclion Commiitce (DPC)

.\ppmval '_6['- the
o . : s

" Compelent Authouly, the Appellants were appoiited .chunst \"\llOLl'.; pom ,

in. hc Cell mltmlly on contract basis for a period of one year,. c>.1cndabh. R
3 lo satlsfactory performance in the Cell. On 6.10. 2008 thounh an _:' i

Ofﬁcc Ol.dﬁl thc Appellunts were gl'lnl(,d exiefiy lon in thll‘ conlrncts Fol .
.'lhc nbxt onc yec\r. In the year 2009, the Appcll:mls conlrac.t wa agai'n

L cxtcndcd Ecu another term of ohe year, On 26.7.2010, the hontmcuml u.rm"- R IE RN RN

of thc Appbllants was Turther extended for onc more ycm m wcw ol lh(. R

: Polmy of the. Government of KPK, Lstabllshmunl and Admunsualmn

Dcp.nlmunt (chulanon Wing), On 12.2. 2011 the Cell” was convulcd ln

o g Lhe regulax su'le of the budget and ll1c Fmancc Dl:pdl'tl'nent Govt of 1(l?l\ :
.1gu.cd to crbate the existing posts on chulcu sﬂ:lc I[owcvcr Lht.. PlOJL‘Ll

Mcmagm Qf’the Cell, vide order dated 30, 5 2011, 0rcle1ecl thc lcnmnatlon of N '3:"

sm‘vmcs Of thc Appellants with effect from 30 6.2011,

The. Appellants invoked the, constltuuonal Jun cl_ 'ti'on"-c‘{f he

lcamccl Peshawm: High Coult l’cshdwal, by l1l1ng Wnt ii‘cl.il]l(.)nl'

L No ‘196/2011 .against the order of theu- termination, m'unly on th. ;:round

llm ,'many other employees wcul\mg in different plolccls of the 1\1’1\ lmw.j B

becn :cgulanzcd through chffclent Judgmcnts of the Peshawcu lngh Couu'.-

.dnd thlS Court The learned Peshawar II1gh Court dlSl‘l‘llSSl':‘.d the \\’ntf'

-Pctmon of the Appellants holding as under :

e

6. While coming to the case of the pelluoncls, it would..'- o

reflect that no doubt, they were contract employces and. wm.;-' s

PSR

also in the field on the above said cut of date but thge,y were: +
project employees, thus, were not entitled for regdlarizaticn, -~

of their services as explained above. The august Supreme:

Court of Pakistan in“the case of Government of SChypher

: g -)- wGouMn, A oc.’ne :
L/ Jupreme Coutl oi,P
' . lsluumlmﬁ

N e et Ry s 1




-
Dodhinndlone Apeicidiare,  Tive 'ﬂmlt wail t\qi‘:unw'
Departrient througl it Seeretary and others. v i

Dincoand _anether (Civit Appeal No.G87/2014 Jeaided ou

1,6:2014), by distinguishing the cases of Government of
N”/.Lf’ vy, _Abduoltah Ko L)Ull ACMK Y8Y)

|
C‘mfz'rmm'nl ()L'NFI-’PP {now KLK) vy, Kaleem Shah (20l |

SCMR 1004) has categorically held so. The concluding paru

oE e said judgment would I.BqullG. u.producuon
Fﬁdd.': as.under ; "

which

I view of thes cleor statulory provisions the
respondeonts cannot seek repularization os they were
admittedly project employees and thus have beg

expressly  oxcluded from  purview  of th

Repgularization Act. The 1ppcul is therefore allowed,
the impugned judgment is set aside and writ petilion
~-filed by the respondents stands dismissed.”

7 in view of the above, the pelitioners cannot seel

v rcgulnuf.mlon bcmg project (.l'l'lplO)'c(:s, which have been
hprcssly cxcludcd from purvu.w of the Regularizalion Agt,
'lhus, tlu. mst‘ml Writ Petition bcmg devoid of merit i§
lu.u.by dismissed.

’l"hc Appclhnts filedt Civil Pem:on for leave to /\ppL..tl
No 1090 of 2015 1n whlch !ea\lc was uant(.d by this Court on 01 0’/ ‘20] ﬁ

chce ths Appcal

[3

o

’We have heard the learned Counsel for the Appellants :md lhc

lcarmd Addxtlonal ‘Advocate General, KPK. -The- only dmlncuon bcth_n
Lht.. c.lbe of the present Appt,ll‘mls and the casc of the Rcspoudents in Cl\'ll
Appualb No 134~P of 2013 etc, 15 that the project in whlch the ps n,Sx.nl
Appcllants wcu, ‘appointed was taken over by the KPK Govu nmcm n, tlu,

y(.ar 2011 wheieds most of the plDJLCLS in which the ..lfmcsalcl Rusponduus

.

wcxe appomted were 1egula1 ized before the cui-ofi‘ date plowde:d m Nm[h

Wcst F onuer Plovnme (now KPI\) meloyces (chu!anzanon of Scl v1c<.:.)

Act 2009.

The present Appellants were nppomtcd in thc yem '7007 ot

contmct basxs in the project and after complenon of all the 1uqms1Lc COddl

foum mc,s the pcnod ‘of their contract ﬂppomtmcmb Wis L.\tc.ndt.cl i‘rom

-

5
e L/

“Couirt ASSPCtulL
uprcmt Zounrtot, Pakiv
hlotnnlmﬂ

TTESTED |




-.lum. lo unu. uy Wowvio v,

",‘CO\'cmmcm 1t appuus that the Appellants were not dllowud to conum G

L uft ¢ th: Chdﬂgb ofhaqu of the pincct Instead, Llu. (.:ovx,uum.nL by Ll‘bh;-“

"pmiuv},, h d appomlul dlllut.nt persons in phice off th, A mulld. rl il.\ :

w::n. ul Lh‘., pnbun‘. Appull.mls is covered by the privciples lasil lluwu hn u T

‘, (,ou.l m tln. c,.m, of Civil Appeals No.134-D ot 2013 cte. ((JUVCI[’II’HLHL u.i':

KPI\ lhlough Secretary, Agrlcu!tme Vs, Admnullah and othars), as Lm.

Appt..llants werc. dlscnmmatt.,d against and were Jl&.oxsuml'n\v pl.m,u N .

A])L‘O'_}CAC-I. G!jnplqyees.

. . 'f © "We, for the 'I.EOEE.SElid reasons, allow this Appcml :_m,i’. sl us.ida:-

th nnpu:_,nccl judgment, ‘The Appellants s\ml! bu u.um.uui m .;LJ‘\’ILL llmn

thc. Ll.uc of. thc,n tcln‘umtlon md are also hcld entitled Lo: lhc b.n.l\ buu.l tH

fo: lh\. puuod they have worked wilh the p103u,L or 1ht, K 1’1\ \m\wuum_.u S

Hu, bbl\'lbb 01 the Appvll.ml s for the mtervcmng per iod i. c. hom x\n. d.m i

-‘th,mr.';t.(’.l‘mmauon till the date of their reinstulement Shu_!l J:.fc{fcom_;::ulud '
. .‘ l..'.- . .¢ .

e 2l

3d/- Anwar Zaheer Jam'm l—l
Sd/- Mian Sacib Nisar;) |

- Sd/ Arnir Hany 1 \llushm

Sd/- lqballlcmmcc\m R mm] J
Sd/- Khlbl Arif Hussain; J

Cer‘tlfIG}O to bc Truo Copy

3
) . \zﬂumabad

4_,9\9—-

No of WWeogd - -
NG OF 70t L

Regquimitng

V . 'l \? B CounA socml‘(. . \';:' : ';" .
b upreme. Coyn of Pakislani = -
= 4 BACE

R 'mlnm R

//0”% |

e PR
NPT T e L

Caoury Bu

A
N

Dimng. " e

RPEN




e

Government of Khyber Pokhtunkhwa

A Directorate General Populaiion Welfme
‘ e ———
‘Post Box No. 235, : : C::’

L FC Tiusi funding SJsahid Mosfld Rond Pashawar Cantt. Ph: 091- 9211‘5“6 38

Dated Peshawar the L. oo 28

OFFICE ORUER

| NCJ_(__«.)%/?()‘H 14/Admn:- On: completwn oi the ADP Prowct No 903 82
Y 790/110622 under the scheme prov1$lon of Populatlon Wel:are Prooramme Khyber
Pakhtunkhwa., The services of the followmg ADP Project employees ‘stands termmated

w.e.f, 30.06. ZOM as per detaﬂ below e

| 5.No. | Name , 'DeSI_g,nation : b?stricf?lnstitutiOD’ '
i | 1 | Azra Wa | Fww. | Mardan
“ _ T3 | Ghazala Begum ‘ FWW o Mardan i 1
| j Bushra Gul FWW | Mardan . / :
Saira Shah FWW Mardan :
: Asma Mir FWW R Mardan _
| 78T TRaitoon BB TPww " mardan
‘ ; Tahif;a_Naz B FWW - Mardan
) &%e@%ﬁﬁi_RETrﬁEﬁm T Fwa (M), Mardan . |
: g | MLlhdmelad Astam FWA(M) ' | Mardan
! 10 | Syed Junaid Shah FWA (M) Mardan
11 1 Muhammad Rashid . 'FWA ,(M) : .-Mard'an
' 12 f-arhad Khan . F'WA (M) 'Mara:é_r:“ ]
i ECIR Ibrarud Oin . FWA‘ (M) ‘Mardar
14 Qasn‘n Ali “FWA_(M) ‘Mardan
.15 Sharafat FWA (F) | Mardan
'| i 16. Satﬁ”il.ja Aslam F—'WA(F) ' | Mardan ™.
| | 17 | Riffat Jehangir - | FWA (F) " Mardan
! : 18 | Nihar Raza - 1 FWA (F) ‘Mardan
5 k 19 Noor Begum - FWA (F) Mafdén
' |20 | Samina Jali IEAGE “Mardan
N Rovéeda Begum | FWA (F\) Mardan
722 [ Nasra Bibi FWA (F)‘.'; Mardan |
.23, | Musarrat T FWA (G Mardan
24 | Imtiaz Ali : Chowkldar S -Mard'a'n
/ 25': !2}1airtll Abrar — Chowk:c‘ar. a Mardan .
TS | Wigar Ahmad Chowkidar - [ Mardan '
57 | Aremid AL Chowkidar Mardan «.‘ ‘:‘j]
. 28 | Yousaf Khan | Chowkidar " Mardan i
EL“ 29 i”}unam. vad -"!a-peem : Chowkidar, l Mardan ™ 1?

o
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IN THE HONORABLE SERV[CL lRIBUNAL KHYBER PAKII I UNKIIWA

Mst. Bushra Gul,

Iri Service Appeal No.1120/2017.

Govt. of Khyber Pakhtunkhwa and others

F.W.W (BPS-08)

PES; IAWAR

. (Appellant)

(Respondents)

S.No. Documents Annexure Page
1 Para-wise comments i 15
2 Affidavit 4

p Deponent

e e
Sagheer Musharval

- Agsistani recior
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IN THE HONORABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,
PESHAWAR.

In Service Appeal No.1120/2017.

Mst. Bushra Gul, E.W.W (BPS-08) .......... ' (Appeltant)
VS
Govt. of Khyber Pakhtunk hwa and olncrs .......... . (]R,espondcms)

a

Joint para-wise reply/comments on- Jehal of lba (,51 onderts No.2, 3&S.

Respecttully Sheweth,

Preliminary Objections. .

1. That the appellant has got not locus standi to file the instant appeal.

2. That no discrimination / injustice has been done to the appeilant.

3. That the instant appeal is bad in the eye of law.

4. That the appellants has not come to the Tribunal with clean hands.. . . . ,
S. That re-view petition is pcndmg before The Supreme. Cmrt of Pdkman

-lb]dmabad . L NP ST IO

That the dppea,, is b’td ln*‘ non- lomdcr &nns—'ou‘uel of unnecessary panic
7+ Thaithe tribunal has no jurisdiction to adjudicaic the matters.

UY‘ rac.:.., : . : . 1- i

{. Incorréct. That thé appeliant was initially appointed on”project ‘post as Family
Welfare Worker in BFS-08 -on contract basis till 60111}61&101‘."0[‘ project fife j.e.
30/06/ 2014 under the’ ADP -Scheme Titled” Provision for Population Welfare
Programin: Khyber Pakhtunkhwa (2011-14): 1t 1 s also’ pcrun nt 10 mention that
during the period under reference, there was no othér such prrnéé'l it/ ‘under in
Poputation Welfare Department with nomenclature of posts as ‘1amu> Welfare
Worker in BPS-08.-Thefetore name: of the- ;710]-"'1 Whs ot 1“0'11101 ed 1 the olfer
of appointment: * T e T L Tt e e

Incorrect. As expl“mcd in.paie-1 above,

s DS

“fiicorrect. The project in question was ¢ winpleted on 30/06/2014, the project posts

were apolished and the. e cES. WETE terminated. Aceogding 1o projeet.pohicy

of.Govy. of Khyber lv_’-f;‘:::-htunklw,{gl on compietion of scheme; the employees wore
to be terminated which is reproduced as under: “On completion.of the -projects, the
services of the project employees shall stand terminated. However, they:shall'be
re-appointed on need basis, il the project is extended. over any new, phase of
phases. In case the project posts are converted- into regular. budgetary posts, the
posts_shall be filled in- accord-ino to. the -rules;. preseribed. ffer: the -post  through
Public- Service Commission or The Departmontal Selection Committee, as the
case may be: Ex- PlOl"‘f‘l‘n"’)]O\’cr.,‘ shall have no vight of adjustment against the
- regular posts. Howeve: '
with- other c_van_utd,

Shieysmay - sdee applviand-compete Ao the post

aping N ey Ferjuin

ol ihe-Depariment,

560 posts werer creaiad ot vasest side. oy .-"sppi‘v-mo g
employees had experieace marks \vmbh were to he awardad«dothems vy 1
Correct-to the extent that after .co_mplel‘l()n of the pm}c‘,azt the -mpv'i: nt alongydth
other incumbents -were. ternunated from their sewvices as-esplained in para-3
above. .




Inuorrect Verbdtlm uascd B ',t.)mf)l

that after completmn of the project the incumbents were: 1ermdtpd hom their

™~

bposts according to the project policy and no -appointments tade against these
project posts. Therefore the appellant alongwith other filed a writ petition before
the Honorable Peshawar High Court, Peshawar.

6. Cortrect to'the extent that the Honorable Court allowed the-subject writ petition on
26/06/2014 in the terms that the petitioners shall remain on the post subject to the
fate of C.P No0.344-P/2012 as identical proposition of facts and law is invoived

’ therein. And the services of the 'nployces neither 1egu‘dnzed by the Court no by

| the competent forum. ‘

’ 7. Correct to the extent.that .the CPLA  No.496-R:2014, was, dismissed but the

| Department is of the view tlat: this case wasnot-discussed in the Supreme Court

| of Pakistan as the case was clubhed with. the case of Social Welfare Department,

| Water Management Department. Live Stock efc. in the case of Social~Welfare
Department, Water Management Department, Live Stock etc. the employees were
continuously for the last 10 to 20 years while in the case of Population Welfare
Department their services period during the project life was 3 month% to 2 years &
2 months.

8. Nocomments.

9. No comments.

10. Correct. But a re-view petition No.312- P/2016 ‘has:been filed by-this Departiment
against the judgment dated:24/02/2016. of: the.iarger-bensh of; Supreme Court of
Pakistan on the grounds that tllis_-czise. was not argued.as it was clubbed with the
cases of other Department having longer pernod of services, Which is stil pending
before. the Supreme Court of Pakistan.. . _

1. Correct to the extent that the appe{!am '\loncw\ ith Jf)’) m(.umbents of the project
were reinstated against the sanctioned regular posts, with immediate effect,
subject to the fate of re-view petition pending in the August Supreme Court of
Pakistan. During the period under reference they have neither reported for nor did
perform -their duties.

12. Correct to the extent that-a re-view petition-is pending before the Apex-Court and
appropriate action will be taken in light of the decision-of the Supreme Court of
Pakistan. . L e

i
wty

13. No comments. . e s e
On Grounds.

J. Incorrect. The appellant alongwith other incumbents reinstated againét the
sanctioned regular posts, with immediate’ etfecl subject -to’ Lhe Ia‘lt, of re-view
petition pending the August Supreme Court of Pakistan.

K. Correct to the exterit that the employees entitled for the period they have worked
with the project but in the instant case they have ml worked wﬂll thé project after
30/06/2014 till the 1mplcmentahon of the judgment: Afiyhow the Denartment will
wait till decision of re-view petition pending in the Supreme Court of Pakistan.

As explained in para-7 of the grounds above. '

- Incorrect. The Department is bound to act as per Law, Rules & Regulation.
Incorrect. After the judgment dated:26/C6/2014 of PHC, Peshawar this
Department filed Civil. Petition .No.49¢/2014 in the . Apex- Court of Pakistan.

Z z

Which was decided: by .the -larger bench of Supreive Court of Pakistan where
dismissed all the civil petitions filed by the Govt. of Khyber Pakhtunkhwa on
24/02/2016 and now the Govt. of Khyber Pakhtunkhwa filed. 2 re-view petitions
in the Apex Court of Pakistan against the decision referred above.. Which is still
pending. The appellant alongwith other incumbents . reinstated agamst the
| sanctioned- regular posts, with immediate effect,- Subject to the fate of re-view

petition pending in the August Supreme Court of Pakistan.




0. Inconect Verbatlm based on d1slo1t10n of facts. As u«zpl'umd in Gmund E dbOVL

P. Incorrect. They have wor '((:d against the r)mr(l post and the, %ewlcus “of the
'employ(,es neither reg,ulcuwcd by the court nor by the Lompue,m 1‘01 um hcnce
nullifies the truthfulness of their statement. :

Q. Incorrect. The appellant alongwith other mcumbcnts havc takcn all the benefits
for the period, they worked in the project as per project policy. .

R. The respondents may also be allowed to raise further grounds at the time of
arguments. ‘ ' '

Keeping in view the-above, it is prayed that the instani-appeal may Kindly be
dismissed in the Interest of merit as a re-view pput‘on is still pmfung bcfonc Lhc Supreme
Court of Pakistan. :

Secretary to Govt. of Khyber Pakhtunkhwa Director General

Population Welfare, Peshawar. Population Welfare Department
Respondent No.2 . o ro - osage s Peshawar

*\uspondcnl No.3 .

District Population Welfare Officer
District Mardan
Respondent No.5
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IN THE HONORABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,
- = PESHAWAR...

~

In Service Appeal No.1120/2017. |

Mst. Bushra Gul, F.W.W (BPS-08) ......... o (Appellant)

Govt. of Khyber Pakhtunkhwa and others ....... (Respondents)

of para-wise comments/reply are frue and correct tol the best of my knowledge and
|
available record and nothing has been concealed from I'll'lis Honorabie Tribunal.

1
L Q.%u
Coriilieg s e SBDeponent -
_ ! . Sagheer Musharraf
Assistant Director
EEIE ¢ WU T
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Bfefore the Khyber pakhtunkhwa Services Tribunal Peshawar

1

|
\
IMSEBUSNIA GUI s Appellant.
!

!

Appeal N0.1120/2017

V/S

Governrﬁent of Khyber Pakhtunkhwa, through Chief Secretary,

Khyber Pakhtunkhwa Peshawar and others

Prelimiﬁary Objections.

1)

2
3
4

|
i
[
1

)
)
)

(Reply on behalf of respondent No. 4 )

That the appellant has got no cause of,laction.
That the appellant has no locus standi.
That the appeal in hand is time barred.
That the instant appeal is not maintainable.

Respondents.

.......................................................

b
Para No.! 1to11:- S
: ; That the matter is totally administrative in nature and relates t(;)

.
}

.

.
|

.
1

Res ect!full Sheweth:-

i respondent No.1,2,3 & 5 and they are in better position to satisfy the

g respondent.

: grievances of the appellant. Besides, the appelilant has raised no
f grievances against respondent No. 4. ’

: . |
Keeping in view the above mentioned|facts, it is therefore humbly prayed
that the respondent No.4,

may kindly be excluded frpm the list of
!

ACCOUNTANT GENERAL |

KHYBER PAKHTUNKHWA
|

g



