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ORDER , -

04.10.2022 1. Counscl for the appellant present. Mr. Muhammad Adecl Butt, Additional | |

Advocate General-for respondents present.

2. Arguments were heard at great length. Learned counscl for the appellant. .+

subnuitted that in view of the judgment of august Supreme Court of Pakistan

dated 24.02.2016, the appellant was entitied for all back benefits and seniority -
from the date of regularization of project whereas the impugned order of
retstatement dated 05.10.2016 has given immediate cffect to the rcinstatelﬁent of
the appellant. Learned counscel for the appellant was referred to Para-5 of the
representation, whercin the appellant himself had submitted that he was reinstated.
from the date of termination and was thus entitled for all back benefits whercas,

in the referred judgement apparently there is no such fact stated. When the

lcarned counsel was confronted with the situation that the impugned order was |

e e T
P

passed in compliance with the judgment of the Hon’ble Peshawar High Coﬁﬁ
decided on 26.06.2014 and appeal/CP decided by the august Supreme Court of
Jakistan by way ol judgment dated 24.02.2016, therefore, the desired relicf 1f
granted by the Tribunal would be cither a matter dircetly concerning the terms of 3
the above referred two judgments of the august Ion’ble Peshawar High Court
and august Supreme Court of Pakistan or that would, at least, not coming undcf

the ambil of jurisdiction of this ‘tribunal to which learncd counsel for the
appellant and lcarned Additional AG for respondents were unanimous to agrcc.
that as review petitions against the judgment ol the august Supreme Court of
Pakistan dated 24.02.2016, were still pending before the august Supreme Court of
Yakistan and any judgment of this Iribunal in respect of the impugned order may

not be in conflict with the same. ‘Therefore, it would be appropriate that this

appeal be adjourned sine-die, leaving the parties at liberty to get it restored and
decided alter decision of the review petitions by the august Supreme Court of . g
Pakistan. Order accordingly. Partics or any of them may get the appeal restored

and deeided cither in accordance with terms of the judgment in review petitions

or merits, as the case may be. Consign.

3.7 Pronounced in open court in Peshawar and given under our hands and -
seal of the Tribunal on this 4" day of October, 2022.

(Kalim Arshad Khan)
Chairman




- 03.10.2022

- Junior to counsel for the appellant present. Mr.
Muhammad Adcel Butt, Additional Advocate General

for respondents present.

File to come up alongwith connected Service
Appeal No. 1119/2017 titled “Rovceda Begum Vs.

Government  of  Khyber Pakhtunkhwa Population

, S

(FFarecha Paul) (Kalim Arshad Khan)
Mcember (1) Chairman

" Department” on 04.10.2022 before D.B.
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29.11.2021 Appellant present through counsel. -
Kabir ‘Ullah ' Khattak Ieérned. Add‘iltio'nal Advocate
General alongwith Ahmad Yar A.D for respondents present.
File to come up alongwith connected Service Appeal
No0.695/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa, on 28.03. 2022 before D.B.

(Atig ur Rehman Wazir) - 5 (Rozina Rehman)
Member (E) Member (J)
28.03.2022 Learned counsel for the appellant present..

Mr. Ahmadyar Khan Assistant  Director (Litigation)
alongwith Mr. Kabir Ullah Khattak Additional Advocate General.

for the respondents present.

File to come up atongwith connected Service Appeal
No0.695/2017 titled Rublna Naz Vs. Government of Khyber

Pakhtunkhwa on 23. 06 2022 before the D.B. .

(Rozina Rehman) (Salah-Ud-Din)

Member (J) Member (J)
23.06.2022 L.earned counsel for the appellant present. Mr. Ahmad Yar Khan,

Assistant Director (Litigation) alongwith Mr. Muhammad Adeel Butt

Additional Advocate General for Lhc, respondents present.

File to come up alongwith connected Service Appeal No. 695/2017
tided Rubina Nagz Vs. Government of Khyber Pakhtunkhwa on 03.10.2022

betore D.B.

(MIAN MUHAMMAD) | (SALAH-UD-DIN)
MEMBER (EXECUTIVE) | MEMBER (JUDICIAL)



< 16.12.2020 - ~ - Junior to counsel for the appellant present. Additional;[-* b

AG alongwrth Mr Ahmad Yar Khan, AD(thlgatlon) for -

respondents present

Former requests for adjournment as learned ‘senior B

counsel for. the appellant is engaged today before the

Hon2able High Court Peshawar in d1fferent cases.
Adjoumed to ll 03.2020 for arguments before D. B

(Mian Muhammad) - - | - Cha#rman -
Member (E) '

11.03.2021 Appellant present. through counsel.

Kabir Ullah Khattak Iearned Additional Advocate General
alongwith Ahmadyar‘ Khan» AD for respondents present.

File to come up alongwith éonnected appeal No.695/2017
titled Robinaz Vs. Government of Khyber Pakhtunkhwa, on
01.07.2021 before D.B.

(Mian Muhammad) .- T{Rozina Rehman)

Member (E) N .~ Member (J)
01.07.2021 Appellant present t-h'rough’ counsel.

Kabir Ullah Khattak learned Additional Advocate General
for respondents present. '

File to come up along'with connected Service Appeal
No.695/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa, on 29.11.2021 before D.B.

@)

(Rozina Rehmén) | rman
Member(J) '
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03.04.2020 "~ Due to public hollday on account of COVID 19 the case is
adjourned for the same on 30 06.2020 before D. B
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29.09.2020 Appellant present through counsel

e

Mr. Kabir Ullah Khattak learned Additional AdvocateA .
~ General alongwith Ahmad Yar Khan A.D for respondents

present.

An application seeking adjournment was filed in

connected case titled Anees Afzal Vs. Government on -

the ground that his counsel is not available. Aimost 250

connected appeals are fixed for hearing foday and the

parties have engaged different counsel. ,Some'of:the ’

‘counsel are busy before éuggg,t, High Court while some

are not available. It was also‘fr‘eborted that a review

petition in respect of the subject matter is also pending
in the august Supreme Court of Pakistan, therefore,'
case is adjourned on the request of cqunsel' for
appellant for-arguments on 16.12.2020 before D.B
(Mian Muhammad) _ gozi@aRehman) :
Member (E) . Member (J)

R,
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26.09.2019 ~ Junior counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG for the respondents present. Junior counsel for the
appellant requested for adjournment on the ground that learned senior
counsel for the appellate is busy before the Honble Pééhawar High
Court and:cannot attend the Tribunal today. Adjourned to-11.12.2019

-for arguments before D.B. - ' -
(HUSS@AH) (M. AMIMKUNDI)
MEMBER MEMBER :
11.12.2019 Lawyers are on strike on the call of Khyber Pakhtunkhwa Bar

Council. Adjourn. To come up for further proceedings/arguments on

| o

Member Member i

25.02.2020 before D.B.

25.02.2020 Clerk to counsel for the appellant present. Mr. Kabir
Ullah Khattak leamed Additional Advocate General present.
Clerk to counsel for the appellant seeks adjournment as
learned counsel for the appellant is not available. Adjourn.

To come up for arguments on 03.04.2020 before D.B.

l\/%én/ber | Member
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: 1,6.,0“5.2019 Clerk to counsel for the appellant and Addl AG fo j o
L respondents present. Clerk to counsel for the appellant seeks

: adjournment as learned counsel for the appellant was. busy
M before the Peshawar High Court Peshawar Adjoumed to
Sy 03. 07 2019 before D.B. :
‘ | ‘ (AhmasSan) | (M Amin Khan Kundl)
Member _ -~ Member
©03.07.2019 ‘Counsel for’ the appellant and Mr. Riaz 'Ahmad Paindakheil, -

As51stant AG alongWIth Mr. Zaklullah Senior Auditor for the respondents i
present. Learned counsel for the ~appellant lequested for adjournment LT

Adjourned to 29.08.2019 for arguments before D.B.

(Hussain Shah) (M. Amin Khan Kundi).
Member o Member
. {L..m to

29.08.2019 .,  / Learned counsel for the appellant and Mr. Kabir Ullah Khattak s
learned Additional Advocate General alongw1th Zak1 Ullah Senior o
Quﬁ\m

Auditor present. /Learned counsel for the appellant seeks - o

| adjournment. Adjourn. To come up for arguments on 26.09. 2019 R

before D.B.

Member | ember .. . et
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» 07.11.2018 Due to retirement of Hon’ble Chairman, the
Tribunal is defunct. Therefore, the ca_se'is. adjoufned. To
" come up on 20.12.2018.
,s\ | | .
20.12.2018 Counsel for the appellant present. Mr. Kabiruliah Khattak
| Additional AG for the respondents present Learned counsel for
the appellant requested for adgournment. Adjourned. To come up
for arguments alongwith connected appeals on 14.02.2019 before
D.B. %Ig _ -
' (Huésain Shah)' (Muhamma/(?q/{mm Khan Kundi)
Member Member -
14.02.2019 , -~ Clerk of counsel for the appellant present. Mr. Kabirullah Khattak,
A e LR

Addltldnal AG alongwﬁh Mr. Sagheer Musharraf Assistant Director and
"~ Mr. Zakiullah, Senior Auditor for the respondents present. Due to strike of
Khyber Rakhtuhkilw'a Bar Council, learned counsel for the appellant is not

‘available today. Adjourned to 25.03.2019 for arguments alongwith

connected appéalé before D.B.

e \"' . ’
(ITUSSAIN SHAH) = "= (MUHAMMAD AMIN KHAN KUNDI) §
‘ MEMBER §
. ' E

MEMBER

1

Due to non available of DB the case is adjourned for

" 25.03.2019
the same on 16.05.2019 before D.B.
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20.12.2018l - Counsel for the alppel_!ant present. Mr. Kabirullah Khatfcak, -{\

Additional AG for the respondents present. Learned counsel for
the appellant requested for adjournment Adjourned. Tg come up

,for arguments alongWIth connected appeals on 14, 02.2019 before

L3
)

D.B.
I
ussaih Shah) (Muhammad Amin Khan Kundi)
Member Member
14.02.201 Clerk of counsel for the appell'a'snt i)resent. Mr. Kabirullah Khattak,

? Additional AG alongwi“th Mr. Sagheer Musharraf, Assistant Director and :

Mr. Zakiullah, Senior Auditor for the respondents present. Due to strike of -
Khyber Pakhtunkhwa Bar Council, learned counsel for the appellant is not
available today. Adjourned to 25.03.2019 for arguments alongwith
connected appeals before D.B.

A -

(HUSSAIN SHAH) (MUHAMMAD AMIN KHAN KUNDI)
. MEMBER MEMBER

W \ ’ }_1
PN

25.03.2019 | Due.to non available of D.B the case is adjourned for

the same on 16.05.2019 before D.B.
el

-
-

16,05.2019 Clerk to counsel for the appellant and Addl: AG for

< respondents present. Clerk to counsel for the appellant seeks
adjournment as learned counsel for the appellant was busy
before the Peshawar High Court, Peshawar.  Adjourned to
03.07.2019 before D.B.

| % b
(Ahmﬁ);ssan) (M. Amin/Khan Kundi)*
Member * Member



03.08.2018 ~ Appellant absent. Learned counsel for the appellant
and Mr. Kabirullah Khattak, Additional AG alongwith Mr.
Sagheer Musharaf, Assistant Director for the respondents
present. Learned counsel for the appellant submitted rejoinder
- and seeks adjournment for arguments. Adjourned. To come

up for arguments on 27.09.2018 before D.B.

Foger v : . ooy V
‘ s -
/( . .

(Ahmad Hassan) (Muhammad Hamid Mughal)
Member (E) Member (J)
27.09.2018 Clerk‘ of counsel for the appellant and Mr. Kabirullah Khattak,

Additional AG alongwith Mr. IVIasroor‘Khan, Junior Clerk and Mr.
Zakiullah, Senior Auditor for the respondénts pres.ent. Due to
general strike of the bar, arguments could not be Heard. Adjourned.
To come up for arguments on 0771’1320'18 before D.B alongwith <t

.

~connectéd appeals. R

(Ahmad Hassan) (Muhammad m(undi)

Member (E)- ' Member (J)

07.11.2018 -Due to retirement of Hon’ble Chairman, the
Tribunal is defunct. Therefore, the case is adjourned. To

come up on 20.12.2018.
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03..08.2018- - | Appellant absent. Learned counsel for the appellant is also
: absent. However, clerk of counsel for the appellant present -a.ni:i".
requested for adjourhmenf on the ground that learned counsel for
the appeliant is busy before the Hon’bleAPeshawar' High Court.
Mr. Kabirullah Khattak, Additional AG alongwith Mr. Sagheer
Musharaf, Assistant D_irect-or for the respondents present. '
Adjourned. To come up for Aarguments on 27.09.2018 before D.B
alongwith connecléd,appegls. . ‘

‘...,_\.
TN e

.

(Ahmad Hassan) (Muhammad Hamid Mughal) -
Member (E) Member (1)
- 27.09.201_8 Clerk of counsel for the appellant and Mr. Kabirullah Khattak,

Additional AG alongwith Mr. Masroor Khan, Junior Clerk and Mr.
Zakiullah, Senior Auditor for the respondents present. Due to
general strike of the bar, arguments could not be heard. Adjournéd.

To come up for arguments on 07.11.2018 before D.B -alongwith

connected appeals.

-

(Ahmad Hassan) (Muhammad Amin Kundi)
Member (E) ‘ "~ - Member (J)
0‘7_.11;201'8 A Due to retirement of Hon’ble Chéirnian, -the

" Tribunal is defunct. T'herefore, the case is adjourned. To

come up on 20.12.2018.




29.03.2018 Clerk of counsel for the appellant and Addl. AG for the
S respondénts present. ‘Counsel for the appellant seeks
adjournment to file rejoinder. To come up for rejoinder and

arguments on 31.05.2018 before D.B.

4
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31.05.2018 © - Clerk to counsel for the appellant and Mr. Kabir
— Ullah Khattak, learned Additional Advocate General
present. Clerk to counsel for the appellant seeks
adjournment on thé ground that Learned counsel for the
appellant is busy before Hon’ble, Peshawar High Court
Peshawar. Learned AAG requested that the present
service appeal be fixed alongwith connected appeals for
03.08.2018. Adjourned. To come up for arguments
”al?nngwith connected appeals on 03.08.2018 before D.B

’

- _ | )
(Ahmaﬁsan) | (Muhammad Hamid Mughal)
- Member Member.



06.11.2017 Counsel for the appellant present. Preliminary arguments =

. heard and case file perused. Inltlally the appellant was appellant as
\Female Helper/Dm (BPS- 01) in a prolect on contract basis on
03.01.2012. Thereafter the project was con\;‘etted on current budget
in 2014. Empl'oryees*ef project were not re'guiarized so they went

. into litigation. Fiﬂally in pursuance ef judgment of august Supreme |

. Court of _Pakistan“‘§e{yices of the appellant andl others were
'Weguf%irized"' with im;;lediate effect vide“ impugned order dated
05.10.2016. They are demanding regularizétion wee. from the date
of appomtment Departmental appeal was preferred on 20.10.2016 .
which was not responded within stlpulated hence, the instant
service appeal The appellant has not been treated according to law

@nd rules. °

o 5 . " Points urged need consideration. Admit subject to deposit
of security and process fee within 10 days, notices be issued to the
respondents for written reply/comments for 18.12.2017 before S.B. |

.. Sy
¥

(AHMAD HASSAN)
MEMBER

'18.12.2017 - Clerk to counsel for the appellant present.

| Mr. Muhammad Jan, Learned Deputy District

Attorney for the respondents present. Clerk to

counsel for the appellant submitted application

. for the extensmgn of df})e to deposit security and

process fees. To come up for written
-reply/comments on 06.02.2018 before S.B

-

(Muhammad id Mughal)

MEMBER

I‘?*‘
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Form-A -~

FORMOF ORDERSHEET .
Court of
Case No, 1140/2017
‘ 'S.No. | Date of order Order or other proceedings with signature of judge
proceedings : :
1 2 3
1 12/10/2017 The appeal of Mst. ‘Sumaira. presented today by Mr.
| Javed Igbal Gulbela Advocate may be entered in the Institution
Register and put up to Worthy Chalrman for proper order
please. N \ )
. REGISTRAR />0 [ >
2- f‘l"g} 16 /17 Th|s Case is entrusted to S. Bench for preliminary hearing

to be put up there on @é/////’?
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Mst. Sumaira |

VERSUS

BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES '
. TRIBUNAL PESHAWAR |

Govt. of Khyber Pakhtunkhwa and others

NS e A ST

| No. 1730/2014

o - INDEX o

# Descrzptzon of Documents Annex - Pages-

| Grounds of Appeal B | 1-8 |
Application for Condonation of delay 9-10

| Affidavit,

| Addresses of Parties. | S 12

Copy of appointment order AT 13
Copy of order dated 26/06/2014 in W.P

N

2327

| Copy of CPLA No. 496-P/2014 g
|8 | Copy of the impugned re-instatement 5 3 S
order dated 05/10/2016 & ¢z ©
| kACE;;;f appeal “E” 27 X
110 | Copy of CPLA NO. 605-P/2015 R R EYA
|11 ;| Other documents -5 L34
‘12 Wakalatnama 3 R
Dated 03/ 10/ 2017
Appellmzt\\ o
or
Through |
JAVED IQBAL GL_ILBELA
-SAGHIR IQBAL GULBELA |
" Advocate High Court S
Peshawar. |

- Off Add: 9-104 Al-Nimrah Centre, Goot College Chowk Peshats

11-_ S

2.0



" BEFORE THE HONBLE KHYBER PAKHTU
~ SERVICES TRIBUNAL PESHAWAR

- Khyber Pakhfukhwa
Serv:cc Tribunal

: -. . ] . .' ., Diary No. /7
- | 14yo ~ >
mResA_ (140 /2017 i | ZO‘C’*,[;L

. A' 'Mst Sumalra D/o Zakiraullah R/o Village Po Dargal Mohallah
- _'"'Khattak Tehsil and District Charsadda. ' .

(Appellan.ij |
VERSUS

1. Chief Secretary, Govt. of Khyber Pakhtun.khwa'f. a

- . - Peshawar. o o

-2 Secretary Population Welfare Department Khyber"_' R

~ Pakhtunkhwa at Civil Secretariat, Peshawar.

- 3. Director General, Population Welfare Department R/ o
- Plot No. 18, Sector E-8, Phase-VII, Peshawar.
4 Accountant General, Khyber Pakhtunkhwa at

 Accountant General Office, Peshawar Cantt, Peshawar Ce

S 5. DlStrICt Populatlon Welfare Officer Charsadda

- - -(Respondents)

~_APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA-
- SERVICES TRIBUNAL ACT -1974 FOR GIVING
- RETROSPECTIVE EFFECT TO THE APPOINTMENT

ORDER DATED_ 05/10/2016 IN ORDER TQO INCLUDE

 PERIOD SPENT SINCE BRINGING THE PROJECT IN
- 'QUESTION ON CURRANT SIDE W.EF 01/07/ 2014 TILL -

- THE APPOINTMENT ORDER DATED 05/10/2016 WITH
~ ALL BACK BENEFITS, IN TERMS OF ARREARS,

- PROMOTIONS AND SENIORITY, IN THE LIGHT OF
- IJUDGMENT _ AND__ORDER __DATED 24/02/2016
 RENDERED BY HON’BLE SUPREME COURT OF

e PAKISTAN IN CPLA 605 OF 2015.
| F\]edto—day B

. Registrayr
: 'ID'}w )
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Respectfullv Sheweth:

- 1 That the appellant was initially appomted as',
Aya/Helper (BPS-1) on contract basis in the:

¢

o District Population Welfare Offi_ce,.l?.eshawar on .

©03/01/2012. (Copy of the appointment order -

- dated 03/01/2012 is annexed as Ann""’A”). B

2. That it is pertinent to mention here that in the - B

. initial appointment order the appomtment was )

| '?.although made on contract basis and till pro]ect."' |

- .llfe, but no project was mentioned therein in the o
| -:appomtment order. However the serv1c:es of the_‘_‘-.".-
B appellant alongwith hundreds of other employeesi :. | |

o were carried and confined to the pro]ect_:'
B Prov131ons for Population Welfare Programme in

Khyber Pakhtunkhwa (2011-14)”.

- 3. That later-on the project in questi'on was brought -

jfrorn developmental side to currant and regular “

) o _Slde vide Notification in the year 2014 and the hfe‘ N o

o of the project in question was declared to be .'

'_'culrmnated on 30/06/2014.

_.4.._;That instead of regularizing the serv1ce of the |

N appellant the appellant was termmated V1de the- |

1mpugned office order No. F. No. 1 (1)/ Admn / o

©2012-13 /409, dated 13/06/2014 w.c.f 30/06/2014.



s, That the appellant alongw1th rest of his colleagues |

1mpugned thelr termination order before the,

B i ‘."~.,_Hon'ble Peshawar High Court V1de WP# 1730'-",_ :

'P/ 2014, as after carry-out the ternunatlon of the' -
‘ appellant and rest of his colleagues the"» “

- respondents were out to appomt their blue~eyed o

ones upon the regular posts of the dermsed pro]ect' : " o

“in queshon

6. That the W.P# 1730-P/2014 was allowed by the

- Hon ble Peshawar ngh Court Peshawar vide the, TP

o | ]udgment and order dated 26/06/ 2014 (Copy of-;_'.

" order dated 26/06/2014 in W. P #1730-P/2014 is

S annexed herew1th as Ann “B”)..

o 7.. That the Respondents 1mpugned the same before-:‘_" |

No 496-P/2014, but here again good fortune of
the appellant and his colleagues prevalled and the |
-.CPLA was dismissed vide ]udgment and order "

 dated 24/02/2016. (Copy of CPLA 496-P/2014 IS: |

B 'annexed as Ann “C”),

8. That as the Respondents were reluctant to

.',1mplement the judgment and order dated |
126/06/2014, so initially filed COC# 479-P/2014,

o ‘_~wh1ch became infructous due to suspensmn order :



“P/ 2014 was dismissed, belng in fructuous V1de

order dated 07/ 12/ 2015

o, :That after dismissal of CPLA No. 496-P/2014 by
B 'f.the” Hon’ble Apex Court on 24/ 02/ 2016', 'th_e
" " a'ppellant alongwith others filed 'a‘nother COC“#A‘
o ;:186-P/2016 which was dlsposed off by thej':_’ "

| Hon’ ble PeShawar High Court vide ]udgment and’~~"
| | order dated 03/ 08/2016 with the dlrectlon to the"vi_i |

| Respondents to implement the judgment ldatedll B '-

10.

' 26/06/2014 within 20 days.

That inspite of clear-cut and strict dll‘eCthIlS asin

aforementloned COC# | 186-P/ 2016 ‘th‘e.‘

o 'Respondents were reluctant to 1mplement the" o

. _']udgment dated 26/06/2014, which: constramed o

“ 'the appellant to move another COC#395-P/ 2016

o1

appellant was re-instated vide the 1mpugned'f
.. office order No. F.No.2(16) 2015-16-VII, dated
“05/ 10/2016; but with immediate effect 1nstead":. o

| | in question. (Copy of the 1mpugned offlce re—-
[ ) -Vlnstatement order dated 05/ 10/ 2016 and postlng e

That it was during the pendency of COC No. 3954 .
~P/ 2016 before the August ngh Court that the.- :

w.e.f 01/02/2012 i.e initial appointment or at least | .
- 01 /07/2014 i.e date of regularlza’aon of the pro]ect o

~ order are annexed as Ann- “D”).



1 That feehng aggneved the appellant prepared a. |
| Departmental Appeal, but inspite of laps of
‘-statutory period no f1nd1ngs were made upon the_f

o same, but rather the appellant repeatedly attended

- the office of the Learned Appellate Authorlty for_:' R

: | dlsposal of appeal and every time was extended'_ e

o posmve gesture by the Learned Appellate' S

| Authority about disposal of departmental appeal
o and that constrained the appellant to wait till the' |

_;-dlsposal which caused delay in f111ng the 1nstant o

appeal before this Hon’ble Tribunal and on the" |
“other hand the Departmental Appeal was also

o e1ther not decided or the dec1510n is not:.

Acommumcated or intimated to the appellant

. '-(Copy of the. appeal is annexed 'herewrth as. .

- annexure “E”).

e 13, That feeling aggrleved the appellant prefers theﬂ EER

" instant appeal for g1v1ng retrospectlve effect to. the ) -

" appomtment order dated 05/ 10/ 2016 upon the‘ )

o .followmg grounds, inter alia:-

o .Grqiund"s.‘

~AThat the impugned appointment order dated
| 05 /10/2016 to the extent of g1v1ng 1mmed1ate o

effect” is 111egal unwarranted and is liable to be

.mod1f1ed to that extent.



B. That in another CPLA No. 605 of 7015 the ApeX'

] Court held that not only the effected employee 1s_‘ o

: to be re-instated into servrce, after conversmn Qj o

the project to currant side, as regular Civil Servant -
rbut as well as entitled for all back beneflts for the
. ‘period they have worked with the prOject or the

I K.P.K Government. Moreover the Service of the =~

: o Appellants, therein, for the 1ntervemng perlod i e‘ o : _.

- from the date of their termmatlon till the date of

o :,-"thelr re-instatement shall be computed towards L

o 'thelr pensmnary beneﬁts vide ]udgment and
. order dated 24/02/2016. It is perunent to mentlon' _'

R here that this CPLA 605 of 2015 had been: dec:1ded R
‘ alongw1th CPLA of 496 of 2014 of the Appellant“."_ -

. on the same date.

o C-..Th.at thus by virtue of 2009 SCMR page'- 01 the
appellant is entitled for equal treatment and is:'v
thus fully entitled for back benef1ts for the perlod |

e | “the appellant worked in the pro]ect or W1th the-'

| _Government of K.P.K. (Copy of CPLA 605/ 2015 i is |

" annexed as Ann- “F").

“ D. That where the posts of the appellant went on
regular side, then from not reckomng the beneflts- |
from that day to the appellant is not only 1llegal

= and void, but is illogical as well.



. E That where the terrmnauon was‘/declared as 1llegal

' and the appellant was declared to be re-1nstated

— ‘1nto service vide judgment and order dated;‘

.."j26/ 06/2014, then how the appellant can be re- ”
o .- instated on 08/10/2016 and that too Wlth‘

" 1mmed1ate effect.

“ 'F;That attitude of the Respondents constralned the-" .
o ‘appellant and his colleagues to knock the doors of

the Hon'ble High Court again and agam and were-' S

| even out to appoint blue-eyed ones to fill the postsl .

~ of the appellant and at last when str1ct dll‘eCthI‘lS, ]

o were issued by Hon’ble Court the Respondents‘

L vent out their spleen by giving 1mmed1ate effect to. :
.fthe re-instatement order of the appellant wh1ch ,

approach under the law is 1llegal

G That where the appellant has worked regularly | |

and punctually and thereafter got regularlzed then':, L

under rule- 2.3 of the pension Rules— 1963 thef =
appellant is entitled for back beneflts as well

. ,‘ H. That from every angle the aPPellant is fully".‘

'~ entitled for the back benefits for the perlod that

the appellant worked in the sub]ect pro]ect or w1th' ~ .

L f. the Government of K.P.K, by giving: retrospectrve

- effect to the re-instatement 'order dated h

108/10/2016.



I That any other ground not ra & here - may"f B
grac1ously be allowed to be ralsed at the t1me of

arguments

It 1s, therefore, most bumb.ly pmyed that on‘,.‘ 3

'acceptance of the instant Appeal the. impugned re-
~ instatement order, dated 05/10/20] 7 may gz'aczously be
' modified to the extent of ‘Immediate effect” and. the re- -
. mstatement of the appellant be given effect w.erf
- 01/07/2014 date of regularization "of the project in
' question and converting the post of the appellant from

deve]opmenta] and project one to that of z'egular one, with - -

all back benefits in terms of arrears, seniority and,_ }
- promotmn '

- Any other relief not speczﬁcally asked for may a]so

‘ gz'éazously be extended in favour of tlze appellant In tbe_ IR

L czrcumstance.s of the case.

- Dated: 03/10/2017. : AT

Appellant

SAGHIR IQBAL GULBELA
Advocate High Court ..~
o Peshawar. :
T NOTE:- ' .
| _ No such like appeal for the same appellant uponl] .
"+ the same subject matter has earlier been filed by me,-
o va‘IOI‘ to the instant one, before this Hon’ble Trlbunal

b Advocate'._ |




‘ ':-BEFORE THE HONBLE KHYBER PAKHTUNK
‘ : TRIBUNAL PESHAWAR

~ InReSA __ /2017
- Mst. Sumaira
VERSUS

- Gth. of Khyber Pakhtunkhwa and ‘otjh_ers'

 APPLICATION FOR CONDONATION OF DELAY

o RESP_ECTFULLYSHE WETH,

1 That the petitioner/Appellant is ﬁhng the:-"_"
~ accompanying Service Appeal, the contents of Whlch:

. may graciously be cons1dered as 1ntegral part of the -

) instant petition.

. 2 That delay in filing the accompanymg appeal Wasf

" ... never deliberate, but due to reason for beyond S

~ control of the petitioner.

":--3-"‘“That after filing departmenta appeal on 20-10-2016, -
.. the appellant with rest of their colleagues regularly

" attended the Departmental Appellate Aut-hority' and

- every time was extended positive gestures by the
R worthy Departmental Authority for d1sposa1 of the,. -
- -departmental appeal, but in spite of lapse of statutory'. i

rating period and period thereafter till filing the - |

L accompanying service appeal before this Hon’ble :
- ‘Tribunal, the same were never de01ded or never

" communicated the decision if any made thereupon x



v I 4. That besides the above as the accgf’g’ingService N

~Appeal is about the back béneﬁts{ and arrears t'he'r-eéf : |
' and as financial matters and questions are ihvolvéd
g which effect the current salary pack'ag.e '_'r.egularly",'et'c";_‘.." |
 of the appellant, so is‘having a repeatedly reck'oniln'g:_‘ .

-~ cause of action as well.

3. That beéides the above law a.lWays_ _favofs.'

~-adjudication on merits and - technicalities muSt. o

| “always be eschewed in doing justice and deCidir_i;g> L

© cases on merits.

EE It is, therefore most humbly prayed that on
' acceptance of the instant petition, the delay in filing
. of the accompanying Service Appeal may

- graciously be condoned and the..‘dccompanying, L

. Services Appeal may very graciously be decided-diz’._ a

" merits. |
ol

Petitioner/Appellant

~ Dated: 03/1012017

SAGHIRIQBAL GULBELA -

Advocate High Court
Peshawar. |



. ]aved Iqbal Gulbela )

TRIBUNAL PESHAWAR

IReSA______ /o017
| | Mst. Sumaira

VERSUS
I Gévt. of Khyber Pakhtunkhwa and others

' AFFIDAVIT

| L Mst Sumaira D/o Zakiraullah R/o Vill.ag‘é‘ Po Dargéi .
- Mohallah Khattak, Tehsil and District Charsadda, do hereby -

- sblemr_l_ly affirm and declare that all the contents of th’e,x.’
- accompanied appeal are true and correct to the best of

Tdentified By :

“Advocate High Court

- my knowledge and belief and nothing has been - _.
Vo -yéoncealed or withheld from this Hon'ble Tribunal. =~ =

- DEPONENT



v. BEFORE THE HONBLE KHYBER PAKHTUNK ' RVICES ‘_ |

TRIBUNAL PESHAWAR

InReS.A /2017
| Mst. Sumaira
VERSUS

| Govt. of Khyber Pakhtunkhwa and others

* ADDRESSES OF PARTIES

o APIiELLANT.

Mst Sumalra D/o Zakiraullah R/ o Village Po Dargal Mohallah o
Khattak Tehsil and DlSt[‘lCt Charsadda. :

o ,RESPONDENTS

) 1 'Ch1ef Secretary, Govt. of Khyber- Pakhtunkhwa

‘ Peshawar

2 Secretary P0pulat10n Welfare Departrnent Khyber '--:»_
A Pakhtunkhwa at Civil Secretariat, Peshawar. '

| 3. .D1rector General, Population Welfare Department R/o B

~ Plot No. 18, Sector E-8, Phase-VII, Peshawar.

) :: - 4 Accountant General, Khyber Pakhtunkhwa at
- Accountant General Office, Peshawar Cantt, Peshawar.

o 5. District Populatron Welfare Officer Charsadda

| "Dated 03/10/2017 \J;"SM -

Appellant

Through ' A " )
~JAVED QBAL GULBELAV B
% SAGHIR IQBAL GULBELA
"~ Advocate High Court B
| .Peshawar. .
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JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT, PESHAWAR
| JUDICIAL DEPARTMENT o

WPNO 1730 of 2014
Wlth CM 559- P/14 An/CM 600 and 605/14

JUDGMENT

Date of hearing __ 26/06/2014

~Appellant Muhammad Nadeem ... By Mr ljaz Anwar Advocate, R

o Respondent Govt. tc by Gohar Ali Shah AAG.,

3 3k 3 ok o ok ok S ok ok ok ok ok sk ok ok ok

| NisAR HUSSAINKHAN.J:- By way of instant writ

o petmon petitioners seek issuance of an appropnate wntA
) for declaratlon to the effect that they have been validity
'_ " 'appomted on the posts under the scheme “Provision of

o P‘opulvation Welfare Programme” which has‘beeﬁ brought .

B on regular budget and the posts on which the petltloners

. ~are worklng have become regular/permanent posts hence h

 petitioners are entitled to be regularized in line with the

K Regularization of other staff in similar projecté and

're_luetance to this effect on the part of respondents 1n |

(/]



ud_n of the pelitioners ;.

.'}'r_c'_.f(id: "Ljpc;."n.'_t'hui{j legal i, Gl ol

¢ declarey o2 regelor .'.':'ui!__;.‘t.'l'i/&"r(.;‘ Jor an
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e l bemj of the dawn rroddcn Clticere gpyy ./-u.uovm [h(-

‘.i_:‘g}c"}'aecj.l_qh 'tructum' thar they huve beeq Performipg

chc/r dut:c... to'the 4 S0 of thoir abilicy Wit cegy Gnd segp 7
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Better Conv (5 Q

' ‘,"Regulanzatlon of the petitioners 18 illegal, malaﬁde

'rand-, fraud upon their legal rights and ‘_ as a
"cbnsequence petitioners be declared as regular civil

- . -seri/ahts for all intent and purposes.

2. | Case of the petitioners is that the Prov1nc1a1‘
| Government Health Department approved a scheme

namely Provision for Population Welfare "

L Programme for period of five years from 2010 to

2015  for socio-economic  well being 'O,f"' the

‘downtrodden citizens and improving the théir duties o

o "t.o the best of their ability with zeal and zest vwhi'c'h o

o mod:é the project and scheme successful and. result
o bfﬁéhfed which constrained the Govern‘n;ent to:
cohvert it from ADP to current budget. Sinc.e"évhole .

| .ééhéme has been brought on the regular side, sb thve._ |

-employeés of the scheme were also to be absorbed.

- 'On the same analogy, same of the staff ‘members‘ ) R

‘have been regularized whereas the petitioners have
~ been discriminated who are entitled- to alike -

treatment.
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. 3. Same of the applicants/interveners namely Ajmal and 76
- others have filed C.MNo. 600-P/2014 and another alike

- C.M.No.605-P/2014 by Anwar Khan and 12 others have prayed for

their inipleadment in the writ peﬁtion with the coritenﬁon that they

.are all sieving in the same scheme/project namely Provmon for' '
Poi)ulatlon Welfare Programme for the last five years. It is
'eontended by the applicants that they have exactly the same case aé |
. ';vm'ea in the main writ petition, so they be impleaded in the main
' wr1t ﬁeﬁtion as @ey seek same relief against same _rcspondenté.

- Learned AAG present in court was put on notice who has got no

'objection on acceptance of the applications and impleadment of the

- apphcants/Interveners in the main petition and nghtly SO when all

: the apphcants are the employees of the same Project and have got

. s_aﬁle_ grievance. Thus instead of forcing them to ﬁle separate':'
a . petmons and ask for comments, it would be just and proper that their
| fate be decided once for all through the same writ petltlon as they :

: stand on the same legal plane. As such both the Civil Misc.

apphcatlons are allowed




applizants shall be trewioy o fie

i [‘J'f,.'.fl".ti({:l,'l'.ﬂ'VV“(J wouald e entitlee (o, the  wune

. fr::cx.tm‘cn_ﬂ.: L

_-Cah7mcnts ofrc_'.‘pondcnt.': were called which,

‘cor .gly'filcd in whis

h respondents have admittey -

€N convereed

ST L Eide of. E_)iiijbyc{g}ctfor the year 20149-15 und oyt the poses

lhave ‘_L‘a.ih"c"- l."r)c.’c:_' the ambit of Civjl e
pp‘b'jh‘tm'_c_n . Promotion - und. Transfer Rules 1989,

v ..cye)?,‘:_'rﬁe-y_‘ ;:on'tended that the

frc..h _i;.l..}r‘wdlér,; the procedure . luid  dow,

'"-1dfﬁ't—i'-tjonetjt,":j./buld be free to compete alongwith others.

. ,I-I;f;l.»,‘)’qu;é/.'- - t'l:"c'ir‘ age factor shay be considere
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- "r._e'fq;\'a{iqh-':o;vf.‘ﬁppe( age limit rufes, .
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And the applicants shall be treated as petitioners in
~ - the main petition who would be entitled to the same

treatment.

4. Comments of respondents wer:e‘ called |

~ which were accordingly filed in which 'fespoﬁdents

o ~have admitted that the Project has been converted

. ‘:intolﬁ _Reguiar/Current side of the budget for the year - S

| "2:01:4-‘201‘5' and all the posts have come uhder the

. amblt of Civil servants Act, 1973 and Appomtment

I .Promotlon and Transfer Rules, 1989.

However they contended that the posts W111 be'
"'. advertlsed afresh under the procedure 1a1d down for

- whleh the petitioners would be free to compete .

- alohgwith others.

' However, their age factor shall be eonsidered under

R '-A_t_he Ijelaxation of upper age limit rules

5 ‘We have heard learned counsel for the
| ,p'et'i,:ti-Oners, and the learned Additional Advocate
AGeneral and have also gone through the record w1th" '

o thelr valuable assistance.
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BetterCopx’(&'@ o
L | 6 It is apparent.frorri the record that the
posts held by the petitioners were advertised in the
- Newspaper on the basis of which all the i)etitioners_ '

. épplied and they héd undergone due process of test'

* and interview and thereafter they were appointed on . . -

the féépectwe posts of Family Welfare Assistant (male'
- ~& female), Family Welfare Worker f(F'),f- U
‘Chowkidar/Watchman, Helper/Maid ', | upon
-"r‘ecbl-lllmendation of the Department sgléctio’n
: ;‘ cbm'mittee of the Departﬁlental selection <.;‘om"‘mittee, ._
o through on contact -basis in the project of provision for.- | | -
'-p‘c"):pzﬁlatsion welfare programmé on different d;eltes ie
'1 1. 2012 3.1.2012, 10.3.2012, 29.2.2012, 27.6. 2012,
3, 3 2012 and 27 3.2012 etc. All the petltloners were
- .recmlted/appomted in a prescribe manner after due -

-ad_hefence to all the formalities and since their -

' i ';ippoihtments, they have been performing their duties

R . to fhe best of their ability and capability.' There :i's‘n‘o .‘

SiuCce,ésful, that is why the. provisional ‘gove'mment' |

© complaint against them of  any slackness in -
performance of their duty. It was the consumption of

‘their blood and sweat which made the"'projecta: :

m;—udﬁ»"’”“kz

i

AT

" converted it from development to
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Better Copy (28

| Non—development side and brought the scheme on the current

- Budget.

o - T We are mindful of the jact that their case- does not come W1th1n the

| “',amblt of NWFP Employees (Regulanzatlon of Servmes) act 2009,

: fbut at the same time we cannot lose sight of the fact that 1t were the‘
o devqted services of the petitioners which made the Government
k realize to convert the scheme on regular budget, so it- would be

" "hlghly unjustified that the seed sown and nounshed by the -

. petitioners is plucked by someone else when grown 1n full bloom

' .Partlcularly when it is manifest from record that pursuant to the

- eon'v'e'rs'ion of the other projects from development to" non- .

‘development side thelr employees were regulanzed There are

o regulanzatlon orders of the emp]oyees of other ahke ADP schemes‘
o whlch were brought to the regular budget; few 1nstances of whlch
S are:’ welfare Home for orphan Nowshera and estabhshment of o

e Mentally retarded ‘and physically Handlcapped center for special

o chlldren Nowshera,

ol

Y



el .. o . . L
. wIndustrial Training Centre Khaishgi Bola Nowshera, Dardl- -

i Amod CMardan, Rehabilice tion

Cemtre for Drug Addice: .-

Peshy var and- Swat and Industriol Training Centie Darjui

. Qadeem: District Nowshera, These were the projects, -

' .'b:"aL,'.giir to'the Revenue side Ly converting from the Al o

.

Ceurrent budget and their craployees were requlariced. . 0 T P

While the ,.pccicionc

rEare gaing to he treated witl differcne

vardstick. which iz heighe of discritninution. The employees

S ofalls the afvresaid  projects were regularized, .)J...f"t: N
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1
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d with pain and.”

~ anguish that every now and then we are confronted with

numerous. such Jike cases in which projects are laanched, .-

outh searching for jobs arc recrujted and after few. ;ye"a_r:;‘ A

L they'are kicked out and thrown astray. The courts also

s ,g:'a.r:mo_r‘hulp the, being Contruct criipluyees of the p/'c)j,u:."._t-

ae




MD

i ‘Industnal Training cénter kha81hg1 Bila Nowshera Dar Ul Aman |
‘ ,Marda_n, rehabllltanon center for Drug Addicts Peshawar and Swa,tl
“an'(l,lm'iustrial Training center Dagai Qadeem Distn'ct Nowshera.
'-These 'were theprojects brought to the Revenue side by convertmg '
e ' from the ADP to current budget and there employees were
regulanzed While the petitioners are going to be retreaied with
- _ .dlfferent yardstlck which is height of discrimination. The employees ,
B of all the aforesaid projects were regularized, but pet1t10ners are |
) be1ng asked to go through fresh process of test and 1nterv1ew after -
- advemsement and oompete with others and their age factor shall be
‘cons1dered in accordance with rules. The petitioners who have spent
. best blood of their life in the project shall be thrown out 1f do not-
h fqual;fy thelr criteria. We have noticed with pain and against that .
: 'eVeryi_ now and then we are' confronted with numelfous such lil(e a ‘
‘ cases in ‘which projects are launched, youth searching for jobs arel
h .'recfui‘t'ed and after few years they are kicked out and thrown _astrsy..i h -
| ‘The courts also cannot help them, being contract employees of the

o project~
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& they are meted out thé treatment of master and servant. Having'

» .been put in a situation of uncertainty, they more often than not fall

ol

. prey to the foul hands The policy makers should keep all socrety in

. 'mlnd

Learned counsel for the petitioners product a copy of order of this.

- court passed in w.p.no2131/2013 dated 30.1.214 whereby pro_]ect

employee s petition was allowed subject to the final dec1sron of the h
august Supreme court in c.p.344-p/2012 and requested that this

petltlon be given alike treatment. The learned AAG conceded to the :

L proposmon that let fate of the petitioners be decided by the august
o "Supreme Court.

. ‘In view of the concurrence of he learned counsel for the petltloners -

and the learned Addltlonal Advocate General and following the A

h ratlo of order passed in w.p.n0o.2131/2013,dated 30.1.2014 titled
- Mst.':Fozia Aziz Vs. Government of KPK, this writ petitioners shall

| on the posts
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~ Subjects to the fate of CP N0.344-P/2012 as” i',denticalv. o "

proposition of facts and law is involved therein.

Announced on
26" June, 2014.
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e e GOVERNMENT OF KHYBER pa
. . POPULATION WELFARE DE

" 02™ Floor, Abdul Wail Khan i

v

+ Day
‘OFFICE ORDER"- _
NS, “SOE (PWD) 4-9/7/301a/Hc:
Peshawir.H izh Court,
S'U|;'.'emt=7"c_ui;1r.t"~.cf-

- In compliance wi
Peshawar dated 26-06-2011 jj
Pakistan dated 24-02-2G16 0asse
the 2x-ADP .employces, of ADP. Scheme titleg *
P 'g‘l_"eim-‘nje.::i';); AKhyber Pakitunkhwa (2011-14)" o
..f'_ué.tf;'ctiqnéd-:feg;hlalz‘po,sts,;\with immediate effoct, syl

Pend e Court of Pakistan,

8:ag in'the August Supren

o

GovTl
POPUL

.

B Ef\dsLNoSSE '(P,WD) 4-9/7/2014/1c) Dateg

Forinfurmation & necessary actio

Di';-’e'ctor General, Population Welfare, I
" District Population Welfare Officers in lj

District Accounts officers in Khybee-pak

-Officials Concerned.
-+ PST0.AAVIs0r 10 tFE oM for PWD, Kivybd
i ”,"PS ';O'Secre{ar'y, PWD, Kiwber #akhignk
8, - -.F;(_:':,:-;i'slrar, Supreme Court ot Pakistan, 1s
V) m.gns[mr Pestavear gl Caurt, feahnmwg
A0, - Master file,

liplex, clui! SL‘EI‘CWI’(G!] Peshawar ~

Genéral, Khyber'-Pakhtu akhlna,

COEE e

KHTUNKHWA, © .
PARTMENT -

ed Peshawar the 03"

%

h the juégmé:ﬁ_Ls ol

W.P Mo. 1730-p/201
d in Civi:
Provision for Population. w
re hereby '._re:ir.sian'te_d .
hject to thie fate dv.""-_r“.gy'i.é

SECRETARY" " |

ATION WELFARE DEPARTMENT.

hyber Fakhtuakhwa, Pl‘a-sh
hyber PakhtL;nkhwaul' o
iunkhwa, B

U Pakkiuakhwa, Pas
wWa, Peshawar, O
emabad, D0

i,

han

.2
v

SECTIONDFECE ]
FHONE: ND, g3,

S o

Rwar,

OF KHYBER PAKHTU NKHw A~ "~

| Peshawar the 0570t 2016 -
ONtG the: - IR

oLl

T S
S

thie 'I‘ii-)';_*:'.'ah!-f:'-;'."- i :
4.and August’s’.
Petition Mo 496-p/2014,

elfare . -
AgaINst the

w Pelition. T




To,

@q

\’ "

Khyber Pakhtunkhwa Peshawar.

The Chief Secretary, )K ) | E
N\ e

Subject: DEPARTMENTAL APPEAL

Respected Sir,

With profound respect the undersigned submit as

“under:

1) That the undersigned along with others have

2)

4)

5)

’

been re-instated in service with immediate

effects vide order dated 05.10.2016.

That the undersigned and ot-her officials were
regularized by the honourable High Court,
Peshawar vide judgment / order dated
26.06.2014 whereby it was stated t'hat petitioner |

shall remain in service.

That against the said judgment an appeal was
preferred to the honourable Supreme Court but
the Govt. appeals were dismissed by the larger

bench‘ of Supreme Court vide judgment d
24.02.2016. | : P\'ﬂ-

That now the applicant is entitle for all back
benefits and the seniority is also require to

reckoned from the date of regularization of

‘project instead of immediate effect.

That the said principle has been discussed in

detail in the judgment of august Supreme Court




.6)

vide order dated 24:02.2016 whereby it was held
that appefiants are reinstated in service from the

date of termination and are entitle for all back

‘benefits.

That said principles are also require to be follow

in the present case in the light of 2009 SCMR 01.

’

- It is, therefore, humbly “praye.d that on

Dated: 20.10.2016

acceptance of this appeal the applicant /
petiiioner may graciously be allowed all back
benefits and his seniority be reckoned from the
date of regularization of project instead of

immediate effect.

Yours Obediently
'_..../,.-

Sumaira :

Aya/Helper (BPS-1)

Population Welfare Department

Charsadda.

Office of District Population
~ Welfare Officer,

Charsadda.

@;ﬁr,\




U INTHE SUPREME COURT OF »

ATIST AI\‘
( Appethivte Jur lbdlLLlUl‘l )

PRESENT:

MR. JUSTICE AMIR HANI MU SLIM
MR, JUSTICE KI-IILJ'l ARIRF IIUSSA.IN -

, '-CIVIL APPRAL NQ.605 OF 2015 . b
Y O appeal ogainst the judgment duted 18,2,2015

... Pagsed b_y the Peshawar High Court Peshawar, in Y
Wnl. l’ctltmn No, 1961/201 1}

.u"-RizwLm J .wecl and others Appellants - -
ohe VERSUS -
-‘A"Sccwtary Aguculturc Livestock etc

-+ Respondents -

Mr. Tjaz Anwar, ASC

L Sbg;uié'gjspeuant o
IR EPR Mr. V.S, Khattak, AOR.

1~o-' the Respondents Mr., Wagar Ahmed Khan, Addl. AG I,(PIQ

:"'Datc ofhe:mng D 24-02-2016

@RJER S

AMIR FLANI ]\’[USLIM J.-

N

'Hns Appcal by lcavc, oi thc,_'-

Court- 1s duccted against the Judgment - clated 1822015 p

Af“x c»hdwat : Imgh ‘Court, Peshawar, wlmwby the Writ Petition fl.lL-d By the -
Aw/\ppcllcmt,..‘ waa dxsmlbsed .

The facts necessary for thc pmscué plocc.edmgs <uu thaL on

‘:-2552007 thc Agnculture Depattmcnl KPK ot an . "ldvcmsc,lm,nlﬁ."',

‘gthe 'ldveruscment to be ﬁllccl on contracl bEI.SLS in the Provmoml /\;,l -

5;5usmess Comdmanon Cell [hcrcmafte.r 1efcucd lo

e «‘\.ppt.!.-ams

-
winst the \'Lluous, po%Ls On v wious i

ass’qd"-b};f the .0 T

as ‘tlm cuu TIlc' A
alom_‘,wuh others apphcd ug

Tulloc
b P

’ i ..m.
CounAuSU‘-l HS"‘LQ'

MR. JUSTICE IQBAL HAMEEDUR. RAIIMAN FANY.




Dt_p.ulmcnml Sle.chn Commiftce {(DPC)

uppm\ml '};Dl (hc, o
@ - u NS

Compeit,nt Authonty, the Appellants were appoiffed againsl \”\llOLi:; po:Ls 3

mAthe Cell mmally on contract basis for a period of one yeax c>.tcndnbl«. B

“Ofﬁcc .Oxdm thc Appellan’cs were gmnu.d emehmon in thcu’ comracts fon -

: thc m,xt onc year. In the year 2009, the App:,llanla conlmct wu agum

c.xtcnded‘ for another term of one year, On 26 7.2010, the ’conﬁacuml Lum

! I’ohcy ef the. Government of KPK Lstabhshmt.nt and Admmssu.umn
£ Dcpmtnu,nt (Regulmon Wing). On 12. 22011 ‘the Cdl was convc.rtpd o

:: lhe re.gulax snde of the budget and the l“lnancc Ddel’U‘ant Govt of KPI\ .

. .vm.(.ci to croatt. the existing posts on 1cgu141 side, I[owcvcr th(. PLO_]& \,l

sw\lmes of the Appellants with effect from 30.6. 2011.

-

'I

No 196/’2011 dg.,amst the order of 1hczr termination, mamly on Lhc hround

Pctmon of the Appellants holdmg as under :
“6. While coming to the case of the pct'ﬁtion‘e.rs,.i't would...."
veflect that no doubt, they were contract employces &I}H: w;':rc: o
also in the field on the above soid cut of date but tl]}“.)‘;'\vul'é{-' .

project employess, thus, were not entitled for re_gdlarizutiijﬁf,-'i L

of their services as eaplained above, The august Supresc:”

Court of Pakistan in-the case of Govermment of IChyhir

U

’ 01" Lhc Appullants was further extended for onc more yuu, in vmw ol &!u.

: I\/Lmagm qf the Cell, vide orcler dated 30. 5 2011, ordered the tt:umnutnon of .

. The Appellants invoked the, constitutional juﬂs&iétién’i‘&f the L E

lcamed t_i?c:sliawar High Court l’cshawar, by hlmg Wnt iicl‘itiﬂbn‘"-.

" 'f-ff‘vi{rr'e's,-req ~

/C/
el

:-”'"" -G on. L soc.'\le
L ug:r-.me Court of Pak
' lslgmnbad--'r

A'sub_u.ct (o sansi‘actory performance in the Cell. On 6.10. 2008 th:ounh af AN

il i D




A;J‘.'ﬂhlfmf.mﬁhl'un Apricidinee, Live Stuc I¢ uintl | CX gpt:;lrﬂf:!:'_/
__:_'iDannr!man( throuely it Secretary eud odiers vy il ]
g Diri - mul anather (L.nnl Appen! NoGE72010 decided on
--‘-"4 62014), by thllnguuhm[, the cases ol Governmoent m‘ )
"-NH/FP v, _Abdullah  fhan- ()UH BUMR t)li‘)) unidd

(‘mf('num'n{ 0! NI EP (now JCPK) vy, Koleeny Stk (2011
SCM.R 1004) has categorically held so. The concluding pui..\ e -:'x: )

: ol:' Lhe said judgment would qumc |Lpruducuon‘ wmch
o rwds as under ; - "
. “in view of thes clcm stutulory provisions the
.. - respendents cannot seek repularization os they were
. -admittedly project employees and thus have beg
* expressly excluded from  puwrview  of th
" "Regularization Aet. The appeal is therefore allowed, -
the impugned judgment is sel aside and writ petition © " - .
~-filed by the respondents stands dismissed.” . . - L

In vicw of the above, the pelitioners cannol seek.

ST
:. regulanmnon bamg project uuploycc:, which have been
cz\pwssly ex.cludcd from purvu.w of the Regularizulion Act
'l-hus, the mst'mt Writ Petition bmm, devoid of merit is ., - .

u'c.by dismigsed.

”1110 Appclhnts filed Civil- Petition for leave to Appcul:'

' chce l.l 1s Appeal

i ‘We. have. heard the learned Counsel for the Appel]ants and Lhc B .

_luamecl Addmonal ‘Advocate General, KPK. The only chstmcuon bcer en .

'hc casc of thc present Appellants and the casc of the Rcspondcnts in Cl\'il -

o Appcula No 134-P of 2013 etc. ;s that the project in wlnch 1he pu,s»m.

o L\ppellfmts wcre ‘appointed was taken over by the KPK Govc.u nnu,nl in, th'
:y:,m .2011 WhBlCﬂS most of the plo_]t,cts in which thc ¢10105a1d RLSDOndLﬂlb
wmc'appomtcd were 1cgulauzed before the cut-off date pmwded m N01 th~ L

Wcst_I‘rontm vamcc (now KPI\) meloyces (Regulanzatlon of belwcc.\,) - |

Act 2009 =Thc present Appellants were qppomtcd in the, ycau ’7007 o

_ :conuact basns in the project and achr completmn of all the 1c.qu131Lc codal :

'C'ou'r: Associane” -
X upreme Countrot Pakl
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(,ou L m thL, ca:;r.. of Civil Appeals No.134-T 01 2013 cte, fCUVCl nnn.nl n.

. KPK lhlough SBCI'Bt"lI’)’, Agnculuuc Vs, Admnullah and others), is’ LI.L

"._Appt..llants “ere dlscnmm.m.d against and were dlso\‘sumlnlv pl.m.c. ‘
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N . Ger et

- .i' 13'~'°J CCt. egjnplo_y ees.
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To _
Sumaira, Aya / Helper, FWC Gulabad
.. Subject: Completion Of Adp Project i.e. Provusmn For Populatlon Welfare
g - _ Department Khyber Pakhtunkhwa. '

The subject project is going to be completed on 30/06/2014. Therefore, the -
enclosed office order No. 4(35)/2013-14/Admn dated 13" June, 2014 may be treated as

ﬂﬁeen days nctice in advance for the termination -of -your- services as on 30/06/2014

(AN,
(SAMlULLAH KHAN)
DISTRICT POPULATICN WELFARE OFFICER
CHARSADDA
CJO) Lu .

1. Accountant (locai) for necess sary action,

)

2. Fil- of the officialconcerned.

DISTRICT POPULATION WELFARE OFFICER
CHARSADDA
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Jur,

Governmznt of Khyber Pcmlunkhwo
Directorate General Population Welfare
Post Box Ne. 235 SN

FC Truut Bulding Seneri aasiid Road, Peshavear Cuntl; Ph: 091.$21 1584-38

XTI e

\
Dated Peshawar the 1. / g’ ! 2014,

12201314/ Adimye - On comipletion of the ADP Project No. 903-821:790/110622 under

the fallowing HD’“ Project emple

~tl pencing labilities of App Project employees must e

urder intimation 1o this office.

1724 Munainmad ferar

=

$ostands terminated w.e.f. 30.06.2014 as per detail

[ SN0, | Name Designation District /Tnstitution |
\'/' i Bas Nzz T Charsacsiz
"2 ] Rai vz o Charsadda
|5 T Sruzie Begum } Charszdes
L_/ 4 | Anar sah RS Charsedcz
[ 5 TWakeele 2 R/ + Charsedcs
|6 [ Sobia Mayab FWA (F3 | Charsadda
? 7 | Seema Andzlech FWM |F ) Charsadda S
{ : Crarsacda ]
: e Charsacda '
) Crarsaddz T
JA1 0 Hawllak Charsacis
12w '«“'Ia.at f\f"t.u . Charsadgz
i Charsadde
Charsadza
) ] | Charsedca
16 Naheed Akhtar f Charsadca
Cr7 oz Begum i [ Charsadda T
i Vaya THehn | Charsadda
Surrr_m'a T T Charsadea
Al-sawveed Charsedda
i Jan Nisar Charsadda
2 "1 fzaz i Charsadda .
_.23 1 ziab Anmiad Charsadda

Charsadda

5d/-
ject Director)

318/ Admn g ‘ Bated p

3

2.
2
RR

0. Master File.

Peshawarthe___ 2014

o the:-

oy
£iF
[Ty
I3
[ota

D‘iractor Techhical, #WD, Peshawar,
strict Poputztion Welfare Office: Charsadda.,

.) stict Accotnts Officar, ¢ .'u:rsau’(.

Chief Hualth &0 O .JE‘pu[ TG

G, B )’u,r Pakhtunkhwa.
S h.mso. o Chief pin

er for P IpL.'J\'.‘OIE Welfare, Khvber Pakhtunidiva.
Kiryber Szkhtunkhwa, Hnance Department, Peshawar,
ary 1o Govt of Khyber 2 dkhiunich wa, Poputation Welfare Department,

Fesnawar.
PS Lo Direcrer Generat, PWD, Poshawar,
ficials concerned.

/W b

N
Assistant Director Ahmn;

ne provision of Populaticn v fare Programme Khyber Pakhtunkhwa. The services of
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Before the Khyber Pakhtunkhwa Services Tribunal Peshawar-

Appeal N0.1140/2017

MSE. SUMBIFA. ..o s AP PE AN

V/S

Government of Khyber Pakhtunkhwa, through Chief Secretary,

Khyber Pakhtunkhwa Peshawar and others...........ccooovveoveecieceneos oo, ‘...,RespOnde_vnts.- .

(Reply on behalf of respondent No. 4 )

Preliminary Objections.

1). That the appellant has got no cause of action.
- 2).  Thatthe appellant has no locus standi.
'3).  That the appeal in hand is time barred.
4). That the instant appeal is not maintainable.
Respectfully Sheweth:- B
ParaNo.1to 11:+ -+ s --- - : N - L .

That the matter is totally administrative in nature and relates ;o_,,_. .
respondent No.1,2,3 & S and they are in better position to. satisfy the -
grievances of the appellant. Besides, the appellant has raised ‘no -

grievances against respondent No. 4.

Keeping in view the above mentioned facts, it is therefore humbly prayed RS
that the respondent No.4, may kindly be excluded frem the list of 7 .-

respondent.

.ACCOUNTANT GENERAL
KHYBER PAKHTUNKHWA

T, e ey
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IN THE HONORABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,

PESHAWAR.

" In Seivice Appeal No.1140/2017
Sumaira, Aya/Helper (BPS-01) ...
VS

Govt. of Khyber Pakhtunkhwa and others ..........

]ﬁdex

{Appel léml‘)

(Reéporidents)

S.No. - Documents - Annexure - Page
1 Para-wise comments 13

2 Affidavit

c%rsgb |
e’
Depbnent

Sagheer Muéharraf :

Assistant Director

(Lit)
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IN THE HONORABLE SERVICE TRlBEﬁALl,. KHYBER PAKHTUNKHWA,

PESHAWAR.

In Service Appeal No.1140/2017.
Sumaira, Aya/Helper (BPS-01) e, (Appellant)
VS

Govt. of Khyber Pakhtunkhwa and others .......... (Respondents)

Joint para-wise reply/comments on behalf of the respondents No.2, 3&S5.

Respectfully Sheweth,

‘Preliminary Objections.

eI

o

That the appellant has got not locus standi to file the instant appeal.

That no' discrimination / injustice has been done to the appellant.

That the instant appeal is bad in the eye of law.

That the appellants has not come to the Tribunal with clean hands..

That re-view petition is pending before The Supreme Court of Pakistan,
[slamabad.

That the appeal is bad for non-joinder &mis-joinder ol unnecessary parties.

7. That the tribunal has no jurisdiction to adjudicate the matiers.
On Facts.
1. Incorrect. That the appellant was initially appointed on project post as Aya/Helper

in BPS-01 on contract basis till completion of project hife i.e. 30/06/ 2014 under
the ADP Scheme Titled” Provision for Population Welfare Program in Khyber
Pakhtunkhwa (2011-14)”. It is also pertinent to mention that during the period
under reference, there was no other such project in / under in Population Welfare
Department with nomenclature of posts as Aya/Helper in BPS-01. Therefore
name of the project was not mentioned in the offer of appointment.

Incorrect. As explained in para-1 above.

Incorrect. The project in question was completed on 30/06/2014, the project posts

‘were abolished and the employees were terminated. According to project policy

of Govt. of Khyber Pakhtunkhwa on completion of scheme, the employees were
to be terminated which is reproduced as under: “On completion of the projects the
services of the project employees shall stand terminated. However, they shall be
re-appointed on need basis, if the project is extended -over any new phase of
phases. In case the project posts are converted into regular budgetary posts, the
posts shall be filled in according to the rules, prescribed for the post through
Public Service Commission or The Departmental Selection Committee, as the
case may be: Ex-Projeét employees shall have no right of adjustment against the
regular posts. However, if eligible, they may also apply and compete for the post
with other candidates. However keeping in view requirement of the Departmeiit,
560 posts were created on current side for applying to which the project
employees had experience marks which were to be awarded to them.

Correct to the extent that after completion of the project the appellant alongwith
other incumbents were terminated from their services as explained in para-3
above.

5. Incorrect. Verbatim based on distortion of facts. The actual position of the case is

that after completion of the project the incumbents were terminated from their

nacte aroarding tn the faratent andicy and me arnmaitente o mnade asarmnet thooe



12.

13.

A.

o0

F.

project posts. Therefore the appéllant alongwith other filed a writ petition before
the Honorable Peshawar High Court, Peshawar.

Correct to the extent that the Honorable Court allowed the subject writ petition on
26/06/2014 in the terms that the petitioners shall remain on the post subject to the
fate of C.P No0.344-P/2012 as identical proposition of facts and law is involved
therein. And the services of the employees neither regularized by the Court no by
the competent forum.

Correct to the extent that the CPLA No.496-P/2014 was dismissed but the
Departrﬁent is of the view that this case was not discussed in the Supreme Court
of Pakistan as the case was clubbed with the case of Social Welfare Department,
Water Management Department, Live Stock ete. in the case of Social Welfare
Department, Water Management Department, Live Stock etc. the employees were
continuously for the last 10 to 20 years while in the case of Population Welfare
Department their services period during the project life was 3 months to 2 years &
2 months.

No comments.

No comments.

. Correct. But a re-view petition No.312-P/2016 has been filed by this Department

against the judgment dated:24/02/2016 of the larger bench of Supreme Court of
Pakistan on the grounds that this case was not argued as it was clubbed with-the
cases of other Department having longer period of services. Which is still pending
before the Supreme Court of Pakistan. ‘

. Correct to the extent that the appellant alongwith 560 immcumbents of the project

were reinstated against the sanctioned regular posts, with immediate effect,
subject to the fate of re-view petition pending in the August Supreme Court of
Pakistan. During the period under reference they have neither reported for nor did
perform their duties.

Correct to the extent that a re-view petition is pending before the Apex Court and
appropriate action will be taken in light of the decision of the Supreme Court of
Pakistan.

No comments.

On Grounds.

Incorrect. The appellant alongwith other incumbents reinstated against the
sanctioned regular posts, with immediate effect, subject to the fate of re-view
petition pending the August Supreme Court of Pakistan.

Correct to the extent that the employees entitled for the period they have worked
with the project but in the instant case they have not worked with the project after
30/06/2014 till the implementation of the judgment. Anyhow the Department will
wait till decision of re-view petition pending in the Supreme Court of Pakistan.

As explained in para-7 of the grounds above. |

Incorrect. The Department is bound to act as per Law, Rules & Regulation.
Incorrect. After the judgment dated:26/06/2014 of PHC, Peshawar this
Department filed Civil Petition No0.496/2014 in the Apex Court of Pakistan.
Which was decided by the larger bench of Supreme Court of Pakistan where
dismissed all the civil petitions filed by the Govt. of Khyber Pakhtunkhwa on
24/02/2016 and now the Govt. of Khyber Pakhtunkhwa filed a re-view petitions
in the Apex Court of Pakistan against the decision referred above. Which is still
pending. The appellant alongwith other incumbents. reinstated against the
sanctioned regular posts, with immediate effect, subject to the fate of re-view
petition pending in the August Supreme Court of Pakistan.

Incorrect. Verbatim based on distortion of facts. As explained in Ground-I above.

-~



G. Incorrect. They have woxked ag,amst the prOJect post and thc _services.;of ‘the
"employees neither regularmed by the court nor by the competent forum hence
nullifies the truthfulness of their statement. '

H. Incorrect. The appellant alongwith other incumbents have taken all’ lhc benefits
for the period, they worked-in the project as per project pohcyA

I. The respondents may also be allowed to raise further grounds at the time of

arguments.

Keeping in view the above, it is prayed that the instant appeal may kindly be
dismissed in the Interest of merit as a re-view petition is still pending before the Supreme
Court of Pakistan. '

Secretary to Govt. of [Khyber Pakhtunkhwa : Director General
Population Welfare, Peshawar. Population Welfare Department
Respondent No.2 - Peshawar

Respondent No.3

District POpulation Welfare Officer
District Charsadda

Respondent No.5

:
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IN.THE HONORABLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,
PESHAWAR.

In Service Appeal No.1140/2017.

Sumaira, Aya/Helper (BPS-01)  .......... : (Appellant)
VS
Govt. ovf Khyber Pakhtunkhwa énd others ......... § - ~ (Respondents)
Counter Affidavit

I Mr. Sagheer Musharraf, Assistant Director (Litigation), Directorate General of
Population Welfare Department do solemnly affirm and declare on oath that the contents
of para-wise. comments/reply are true and correct to the best of my knowledge and

available record and nothing has been concealed from this Honorable Tribunal.

osfinm)
Dcpﬂoﬁcnt '
Sagheet Musharraf

Assistant Director

©(Lit)




