"ORDER . | o B | .

04.10.2022 1. Counscl for the appellant present. Mr.{Muhammad Adeel Butt, Additional -

Advocate General for respondents present.

2. Arguments were heard at great lcngt}il. I.carned counsel for the appellan%

submitted that in view of the judgment of jaugust Supreme Court of Pakistan

dated 24.02.2016, tﬁc:, appcllant was entitled for all back benefits and seniority
.l‘rom‘ the datc ol regularization ol project whereas the impugned order oljf
‘reinstatement dated ()5‘.]-0..2()16 has given immediate effect to the reinstatement of
the éppcllanl.' l.carned counsel for the appe!llanl‘was referred to Para-5 6‘[’ the -
ljcpal*céca1tati()11, whercin the appellant himself had submitted that he was réinstated
from the date of termination and was thus entitled for all back benefits wherea’si
: | : ,
in the referred judgement apparently thcrci is no such fact stated. Whep thc:‘
learned counsel was confronted with the sitiation that the impugned order waé
passed in compliaﬁcc with the judgment ol’!l the Hon’ble Peshawar Iligh Court .
decided on 26.06.2014 and appqal/CP dccidlled by the august Supreme Court of
Pakistan by way of judgment dated 24.02.2:0]6', therefore, the desired relief if .
granted by the I'ribunal would be cither a ma{ttcr directly concerning the terms.of
the a}aovcﬁi‘[’crrcd two judgments of the auigust.IIon’b]c Peshawar ITigh Court
and zuugl:st S'uprcm'c Court of Pakistan or that would, at Icast, not comi‘ng under !
t‘h‘c“ambit of jurisdictioﬁ ol this 'I'ribunal ;t() which learned counsel for the
.appcllant and learned Additiona! AG for rcépondents‘wer‘elunanimous to agree
“that as review petitions against the judglﬁcht of the august Supreme Court of
Pakistan dated 24.02.2016, were still andingi before the august Supreme Court of
Pakistan and any judgment of this Tribunal m respect of the impugned order m'ay /
not be invck'm[“licl with the same. 'l‘hcrci’0r¢, it would be appropriate that this
appcal be adjourned sine-dic, leaving the partics at liberty to get it restored and.
decided after decision of the review pctitior:m by the august Supreme Court of 7
Pakistan. Order accordingly. Partics or any 01 them may get the appeal restored
and decided either in accordancé with terms.of thcfju'dgmc'ht in review petitions
or merits, as the casc may be. Consign. ; |
: !

: . 1 |

3. Pronounced in open court in Peshawar and given under our hands and
. g - . / . i '

seal of the Tribunal on this 4" day of October, 2022.

{

|

| (Kalim Arshad Khan)
! Chairman
l | .
l




03.10.20

o
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- Junior to counsc!l for the appcllant present. Mr.
Muhammad Adeel Butt) Additional Advocate General

. for respondents present.

~ File to come up| alongwith conrllected Service

Appcal No. 1119/2017‘titlcd “Roveeda Begum Vs.

Government of Khyber iPakhtunkhwa” on 04.10.2022
| before D.B. ' '

r

|
N
|
|
|

(Frarecha Paul) (Kalim Arshad Khan)
Member (1) Chairman
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29.11.2021 A;;pellér}\{ prése’nt throug'h c'oi'unsel. '
Kabir Ullah Khattak leamed Additional Advocate

General alongwith Ahmad Yar A.D for respondents present.
File to come up alohgwith[ connected Service Appeal

| ,
No0.695/2017 titled Rubina Naz Vs. Government of Khyber
Pakhtunkhwa, on 28.03.2022 before D.B.

!
tiq/ u.rl\lgm\num‘*ﬁ:ﬂr)/

Member (E)

(Roziné Rehman)
Member (J)

!
|
|
!
|
J
|
|

28.03.2022 Learned counsel for the appellant present.
f

Mr. Ahmadyar Khan "Assistant Director (Litigation)
alongwith Mr. Kabir Uliah Khattlak Additional Advocate General

for the respondents present. ,

File to come up along\rINith connected Service Appeal
No0.695/2017 titled Rubina N;’:-)'z Vs. Government of Khyber
Pakhtunkhwa on 23.06.2022 b{efore the D.B.

(Salah-Ud-Din)

(Rozina Rehman)
Member (J)

|
|
Member (J) r’
!
{
!
!

Learned counsel for the appe;ﬂant present. Mr. Ahmad Yar Khan,

~J

23.06.2022

Assistant Director (Litigation) alonl'g\rvil’h Mr. Muhammad Adeel Butt,

Additional Advocate General for the lrespondents present.

File 1o come up alongwith connected Service Appeal No. 695/2017

. ) - [. }
tided Rubina Naz Vs. Government of Khyber Pakhtunkhwa on 03.10.2022

before D8,

— ey

|
|
(MIAN MUHAMMAD) r’ (SALAH-UD-DIN)
MEMBER (EXECUTIVE) I MEMBER (JUDICIAL)
l
|
!
i
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03.04.2020 Due to public holiday on account of COVID- 19, the case is -
adjourned for the same on 30. 06 2020 before D.B.

)
|
}
)
l

der

|
29.09.2020 Appellant present tﬂrough counsel.

Mr. Kabirullah, Kh:‘mak Additional Advocate General

alongwith Mr. Ahmad Yar Khan, AD for respondents present.
| An application seekmg adjournment was filed in
connected case titled Anees Afzal Vs. Government on the A
ground that his counsel iSVi:’IOt available. Almost 25°connected
appeals are fixed for hearing for today and the parties have
engaged different counsel Some of the counsel are busy
before august High Court Whlle some are not available. It was
also reported that a review petltlon in respect Qphe subject
matter is also pending in the august Supreme Court of
Pakistan, therefore, case is adjoumed on the request of

counse ocuments on 16 12. 2020 before D.B.

o

(Mi:':m Muhammad) ; | (RozinatRehman)
Member (E) , Member (J)

Qzr

|
[
;
1
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26.09.2019 ° Junior counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG for the respondents present. Junior counsel for the
appellari£ requested for adjournment on the ground that learned senior

: :c'ou_n's;el for the appellate is busy before the Honble Peshawar High
/-C/(;urt and cannot attend the Tribunal today. Adjourned to 11.12.2019

for arguments before D.B.
Vi i
(HUSSAIN S ) (M. AMIN N KUNDI)

MEMBER : MEMBER
¢
11.12.2019 Lawyers are on strike on the call of Khyber Pakhtunkhwa
Bar Council. Adjourn. To come wup for further

. proceedings/arguments on 25.02.2020 before D.B.

. I\éfeisl‘bcr Member

.25.02.2020 Clerk to counsel for the appellant present. Mr. Kabir
| Ullah Khattak learned Additional Advocate General present.
Clerk to counsel for the appellant seeks adjournment as

- learned counsel for the appellant .is-not available. Adjourn.

To come up for arguments on 03.04.2020 before D.B.

T ous
Mém er Member

R 4
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£03.07.2019 Counsel for the appellant and Mr Riaz Ahmad Pamdafr 1e11
- Assxstant AG alongwith Mr. Zakrullah Senior Auditor for the respondents ‘
present -Learned counsei— for the appellant requested for adjournment

Adjoumed to 29.08.2019 for arguments before D.B.

(Huésggn Shah) : (M. Am;n% Kundi)

Member - , ' Member

. ‘ Junior  Fo ' ' '
29.08.2019 UtLeamed counsel for the appellant and Mr Kabir Ullah Khattak N
~ learned Addltlonal Advocate General alongwith Zaki Ullah Senior. -
Jdaniew to ‘ :
Auditor present. Learned Icounsel for the appellant seeks

adjoumment Adjourn. To come up for arguments on 26.09. 2019.

before D.B.
Member L , ber
26.09';2019 | Junior counsel for the appellant and Mr. Kabirullah -Khattak, -

Additional AG for the respondents present. Jumor counsel - for the
appellant requested for adjournment on the ground that learned senior

counsel for the appellate is busy before the Honble Peshawar High

Court and cannot attend the- Trlbunal today Adjourned to 11.12. 2019

for argumen{%ﬁe D.B. | o
(HUSSAIN SHAH) (M. PKl\VﬁN KUNDI) -

MEMBER ? MEMBER




20.12.2018 _ Counsel for the appellant present Mr Kabirullaht Khattak,

P

’-e&u
53

Additional AG for the respondents present Learned counsel for-"‘
the appellant requested for adjournment. Ad}ourned To come up

for arguments anngW|th connected appeals on 14 02. 2019 before

4

D.B. _ y -
TR : . N
R * (Hussain Shah) (MuhammadA in Khan Kundi)

Member Member

- 14.02.2019 Clerk of counsel for the appellant pre:sie‘nt. Mr. Kabirullah Khattak,
Additional AG alongwith Mr. Sagheer Musharraf, Assistant Director and

Mr. Zakiullah, Senijor Auditor for the respondents present. Due to strike of

Khyber Pakhtunkhwa Bar Council, learned counsel for the appellant is not;

available today. Adjourned to 25.03.2019 for arguments alongwith

connected appeals before D.B..

(HUSEAH\I §_‘HAH) (MUHAMMAD AMIN KHAN KUNDI)

MEMBER MEMBER

A 25:03.2019 Due to non available of D.B the case is adjourned for
the same on 16.05.2019

e

16.05.2019 Clerk to counsel for tﬁééfappellant and Addl: AG for
: respondents present. Clerk to counsel for the appellant seeks
adjournment as learned counsel for 'the appellant was busy

before the .Peshawar High Court Peshawar Adjourned to

03.07.2019 before D.B. "

(Ahmad Haésan) (M. AminKhan Kundi)
Member .. .. Member

P

o/
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£
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Y 07.11.2018 Due to retirement of Hon’ble ‘Chairman, -the

Tribunal is defunct. Therefore, the case is adjourned. To

come up on 20.12.2018. ' (
edder

20.12.2018 Counsel for the appellant! present. Mr. Kabirullah Khattak,
) . t t .

Additional AG for the responde:fnts present. Learned counsel for

the appellant requested for adjo;urnment. Adjourned. To come up

N for arguments alongwith connected appeals on 14.02.2019 before

h }@%@{ Lo
 (HféSsdin Shah) (Muhammad Amin Khan Kundi)

Member Member

14702.2019 - Clerk of counsel for the appel]iant present. Mr. Kabirullah Khattak,
Additioﬁal AG alongwith Mr. Sagl;eer Musharraf, Assistant Di_rect;)r and
Mr. Zakiullah, Senior Auditor for the respondents present. Due to strike of
Khyber Pakhtunkhwa Bar Council, learned counsel for the appellant is:not
available today. Adjourned to 25/03.2019 for arguments alongwith -
connected appeals before D.B.

(HUSSAIN SHAH) (MUHAMMAD AMIN KHAN KUNDI)
MEMBER | MEMBER




, 31.05.2018 Clerk to.counsel for the appellant and Mr. Kabir
' Ullah Khattak, learned Additional Advocate General
present. Clerk to counsel for the appellant seeks
adjournment on the ground that Learned counsel for the
appellant is' busy before Hon’ble Peshawar High Court
Peshawar. Learned AAG requested that the present
service appeal be fixed alongwith connected appeals for
03.08.2018. Adjourned. To come ub for arguments
alongwitha connected appeals on 03.08.2018 before D.B

i

- A,
(Ahmad/?:assan) A (Muhamgﬁamid Mughal)

Member Member

03.08.2018 ~ Appellant absent. Learned counsel for the appellant is also
absent. However, clerk . of counsel for the appellant present and
requested for adjoufnment on the ground that learned counsel for
the appcllalﬁ is busy before the Hon’ble Peshawar High Court.
Mr. Kabirullah Khattak, Additional AG alongwith Mr. Sagheer
Musharaf, ~Assistant Director for the respondents present.
Adjourned. To come up for arguments on 27.09.2018 before D.B

alongwith connected appeals.

,,P/ ‘@/,

(Y9
 (Ahmad Hassan) (Muhamimad Hamid Mughal)
Member (E) Member (J)
27.09.2018 Clerk of counsel for the appellant and Mr. Kabirullah Khattak,

Additional AG alongwith Mr. Masroor Khan, Junior Clerk and Mr.
Zakiullah, Senior Auditor for the respondents present. Due to
-general strike of the bar, arguments could not be heard. Adjourned.

To come up for arguments on 07.11.2018 before D.B alongwith

s
connected appeals.

! (Ahmaj Hassan) (Muhamlﬁad Amin Kundi)
- Melnber (E) Member (J)
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' 06.02.2018 ) Clerk to counsel for the appellant and Addll: AG for i’ j
respondents presenf. Written reply not submitted. Requested for :
adjourmﬁent. Adjourned. To come up for written reply/comments ;
on 21.02.2018 before S.B. '
L (Ahmad Hassan) | |
3 - Member(E) ' 1
| i
“ :“x ERE S "l
Al |
'!.
_ |
21.02.2018 Clerk of the counsel for appellant and Assistant ;
{ Pr i
| AG alongwith Sagheer Musharrefl‘, AD (Lit) & Zaki Ullah, i

L%

Senior Auditor for official respondents present. Written reply

e 2

submitted on behalf of official r%:spondcm 2 to 5. lLearnced
. Assistant AG relics on behalf of respondent no. 2 to 5 on the ;
same respondent no. 1. The appeal is assigned o D.B for

rejoinder, if any, and final hearing on 29.03.2018.

'+ Member

‘x.
)
29.03.2018 ‘ Clerk of counsel for the appellémt‘ahd Addl. AG for the |‘

respondents present. Rejoinder submitted. Counsel for the

il

appellant is not in attendance. To come yp for arguments on

31.05.2018 before D.B. T

= 1

E

mfF e

Member Natrman

i
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Y 06.11.2017

18.12.2017

and rules. i

Counsel for the a‘ppellant present. Preliminary 'arguments“:.

heard and case file perused Imtlally the appellant was appellant as

Fam1ly Welfare Ass1stant (BPS- 05) ina pIOJeCt on contract basis

on 03.01.2012.. Thereafter the project was converted on current

Sbudget in 2014. Employees of project were not regularized so they

went into. litigation. F1nally in pursuance of judgment of august
Supreme Court of Pakistan services of the dppella_nt and others
were regularized with imniediate effect vide impugned order dated

05.10.2016. They are demandmg regularization w.e. from the date

“of a appomtment Departmental appeal was preferred on 20.10.2016

wh1ch was not responded within stipulated, hence, the instant

service appeal The appellant has not been treated accordmg to law
t

l
|
1

- Points ﬁ?é%d need consideration. Admit subject to deposit

of security and process fee within 10 days, notices be issued to the

respondents for written'fepll}f/comments for 18.12.2017 before S.B.

[

1
'

(AHMAD HASSAN)
MEMBER

Clerk to counsel for the appellant present.

Mr. Muhammad ‘Jan, Learned Deputy District
Attorney for the respondents present. Clerk to

¥ counsel forthe appellant suinmitted application

for the extension of date to deposit security and
process fees. To come wup for written

reply/comments on 06.02.2018 before S.B

L

(*-I\/Iuhanﬁmad"'""'

o i . 3 |
\ami:d . Mughal)
MEMBER

+
§
1
|

|




Form-A

FORMOF ORDERSHEET
’ Court of _ :
Case No. 1130/2017
S.No. | Date of order | Order or other.proceedings with signature of judge
| proceedings ‘
1| 2 3
" 12/10/2017 ‘The appeal of Syed funaid Shah presented today by
' Mr. Javed Igbal Gulbela Advocate may be entered in the
Institution Register and put up to Worthy Chairman for proper
order please. ' '
@-c.:».c,_
REGISTRAR y|,°' 0
2- 22 ] ] 0(17 ThlS case is entrusted toS. Bench for preliminary hearmg
§

to be put up there on 0é/l!//7

4'l4




- _'In:_Re S.A _

TRIBUNAL PESHAWAR

30 /2017
Mr. Syed Junaid Shah

VERSUS

‘. BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES |

-
| S Govt. of Khyber Pakhtunkhwa and others
' S# | Description of Documents Annex Pages -
"' - |1. | Grounds of Appeal 1-8 |
|2 | Application for Condonation of delay 910 |-
|3 | Affidavit. 11
|4 | Addresses of Parties. s 12 -
|5 | Copy of appointment order A" 13 |
| 6 | Copy of order dated 26/06/2014 in W.P “B” |12
| |No.1730/2014 : o
|7 | Copy of CPLA No. 496-P/2014 ”C” 23-27]
|8 |Copy of the impugned re-instatement D 2—8 B
~ |order dated 05/10/2016 It .3 Seohiy “.
- (G%Eu B ‘ o N »
|9 | Copy of appeal “E” 29 -So |
10 | Copy of CPLA NO. 605-P/ 2015 R
111 { Other documents <
|12 | Wakalatnama ] 37
- Dated: 03/10/2017 o
" - Appellant e
Through 3
JAVED IQ GULBELA

SAGHIR IQBAL GULBELA =
Advocate High Court -

Peshawar.

e Off Add 9-10A Al-Nimrah Centre, Govt College Chowk Peshawér "

S50 nal ¥/ N
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hums!

Dhlry No.

-._-'I‘n.ReS.-A' [120 /2017 - Dareaw?«’"

M. Syed Junaid Shah S/o0 Syed Anwar Shah R/ o Misriabad
. Road Guh Bagh Hoti, Syed Colony, P.O Hoti Distt, Mardan.

VERSUS

1. Chief Secretary, Govt. of Khyber Pakhtunkhwa .

- Peshawar.

. 2. Secretary Populatlon Welfare Department Khyber a |

- Pakhtunkhwa at Civil Secretariat, Peshawar.

3. Director General, Population Welfare Department R/o

- . Plot No. 18, Sector E-8, Phase-VII, Peshawar.

4. Accountant General, ~Khyber Pakhtunkhwa at

',Accountant General Office, Peshawar Cantt, Peshawar
5. .D1str1ct Population Welfare Officer Mardan

e (RespondentS)

o - APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA |
SERVICES TRIBUNAL ACT -1974 FOR _GIVING

" RETROSPECTIVE EFFECT TO THE APPOINTMENT

ORDER DATED 05/10/2016 IN ORDER TO INCLUDE -

~ PERIOD SPENT SINCE BRINGING THE PROJECT IN -
'QUESTION ON CURRANT SIDE W.EF 01/07/ 2014 TILL R

- THE APPOINTMENT ORDER DATED 05/10/2016 WITH
ALL BACK BENEFITS, IN TERMS OF ARREARS,
- PROMOTIONS AND SENIORITY, IN THE LIGHT OF .

- JUDGMENT AND _ORDER DATED _ 24/02/2016

“RENDERED BY HON’BLE SUPREME COURT OF
PAKISTAN IN CPLA 605 OF 2015.

k2 nedmmday

Reg%&w%

I%/fe//)

* BEFORE THE HONBLE KHYBER PAKHTUNKHWA .
, ' SERVICES TRIBUNAL PESHAWAR ,,,, i

‘(Appellant)j




Respectfullv Sheweth o 1
BT That the appellant was l1n1t1ally appomted as'_ ) ._
‘Famlly Welfare Ass1stant (Male) (BPS-5) on"
) icontract basis in the Dlstrrct Populahon Welfare-' o
o fOfflce Peshawar on 03/¢ 01/ 2012. (Copy of the..- . e
appomtrnent order dated 03/ 01/ 2012 is annexed
o as Ann “A”"). | | .
2 ‘That it is pertinent to mentlon here that in the .
l":1n1t1al appointment order the appomtment Was"{-_'_ "
~ although made on contract basis and till pro]ect-_v:
- life, but no project was mentroned thereln in the'.‘:v "
tappomtment order. However the services of the
appellant alongwith hundreds of other employees.: a
" were carried and confmed to the pro]ect-' S

- “Provisions for Populatlon Welfare Programrne in

| ‘Khyber Pakhtunkhwa (2011 14)”

o o S | 3. That later-on the project in questlon was brought S

. "31de vide Notification in the year 2014 and the life

L ._of the project in questlon was declared to be

o ‘ -from developmental side to currant and regular |
- culminated on 30/06/2014,
|

4 That instead of regularizing the service of the

~appellant, the appellant vlras terminated Vi‘de the

|




_ Adlmpugned office order No F. No. 1 (1) / Admn /.'-
-2012—13 /409, dated 13/06/2014w ef30/06/2014 o

.. _That the appellant alongwith rest‘of his'colleagdes'"_f -

irhpugned their termination order before the -

Hon'ble Peshawar High Court vide W.P# ,'1_7‘30.-".‘ o

i P/ 2014, as after carry-out? the termination of the | |
:ai)pellant and rest of his .colleagdes the':" .
| -'-‘Trespondents were out to appomt their blue-eyed - |
_ones upon the regular posts of the demised pro]ect.'_ o e

" in question.

i

: That the W.P# 1730-P/ 201];4 was allowed by the
. Hon’ble Peshawar High Court PeshaWar vide the:_ o
.‘“"-.]udgment and order dated: 26/06/ 2014. (COpy ofj’-‘»,- -
_order dated 26/06/2014 in/W.P # 1730-P/2014 is

o o annexed herewith as Ann ”B")

7. That the Respondents 1mpugned the same before'
~ the Hon'ble Apex Court of the country in CPLA': .
. ..No. 496-P/2014, but here agaln good fortune of. o
. -the appellant and his colleagues prevalled and the . o
CPLA was dismissed vide, ]udgment and order._“
o ‘A-‘ldated 24/02/2016. (Copy of CPLA 496- P/2014 T

- annexed as Ann “C”).

. That as the Respondents were reluctant to -

1mp1ement the ]udgment and order dated'.&: -




10

11

26/ 06/2014, so 1mt1ally filed COC# 479 P/ 2014 |

which became infructous due to suspensmn order '

from the Apex Court and thus that COC No. 479- |

P/ 2014 was dismissed, being in fructuous vide

order dated 07/12/ 2015.

That after dismissal of CPLA No. 496.P /2014 by-.' e

the Hon’ble Apex "Court on 24/ 02/2016, the ?.:1
appellant alongwith others filed: another. COC# 3
186-P/2016, which was disposed off by the

Hon’ble Peshawar High Court vide ]udgment andf B

order dated 03/08/2016 with the d1rect10n to the

Respondents to 1mplement the ]udgment dated, ) C

26 / 06/2014 within 20 days.

That 1nsp1te of clear-cut and strict- dlrectlons as 1n

aforemenuoned COC# 186-P/2016 = the:

Respondents were reluctant to 1mplement the

judgment dated 26/06/2014, which constramed
the appellant to move another COC#395-P / 2016

That it was during the pendency of COC No. 395-1' .
P/ 2016 before the August High Court, that the

.appellant was re-instated vide the 1mpugned’ B
officé order No. F.No.2(16) 2015-16 VI, dated
05/ 10/2016, but with lmmedlate effect mstead-'_,' -
W e.f 01/02/2012 i.e initial appo1ntment or at least .

01 / 07/2014 i.e date of regularization of the pro]ect
in question. (Copy of the 1mpugned off1ce re-




%’} v‘-a WT

1nstatement order dated 05/10/ 2016 and postrng o

order are annexed as Ann- “D”). .

,'fz.’i”'l"hat feeling aggrieved the appellan't-pre'pared a’» |
o | 'Departmental Appeal, but 1nsp1te of laps of : N
- statutory perrod no fmdlngs were made upon the -
same, but rather the appellant repeatedly attended
| the office of the Learned Appellate Authorrty for_-l |
,ﬁ.:_d1sposal of appeal and every time was extended-"i; ”
.‘posmve gesture by the Learned Appellate -l
| Authorlty about dlsposal of departmental appeal’_’_.' o
2 . and that constrained the appellant to wait till the
_' dieposal, which caused delay in f:iling' the i.n.s.tant' | |
-‘_appeal before this Hon'ble Tribunal and on the . |
~ other hand the Departmental Appeal was also:' |
o either not decided or the decision is not’ o
o .'commumcated or 1nt1mated to the appellant o
(Copy of the appeal is annexed hereW1th as

annexure “E”).

| l;-'”13. That feeling aggrieved the appellant prefers the = .
B ':""'1nstant appeal for giving retrospective effect to the - ;_
- appointment order dated 05/10/ 2016, upon the-;,:'.. o

‘ followrng grounds, inter alia:-

B V‘Greunds_:_

A.That the 'impugned appointment _'o'rde’r dated :
o ) 205/ 10/2016 to the extent of giVing- “immediate - S

T o R e SN LE Vo S - P T e .. - B




b

effect” is illegal, unwarranted and is liable to be |

modified to that extent

That in another CPLA No. 605 of 2015 the Apex .
Court held that not only the effected employee is

to be re-instated into service, after conversion of - -

the project to currant side, as regular Civil Servant,

but as well as entitled for all back benef1ts for the "

per1od they have worked with the pro]ect or the‘ R -

K.P.K Government. Moreover the Service of the .

Appellants therein, for the intervening per1od ie

from the date of their termination tlll the date of

the1r re-instatement shall be computed . towards‘ o

their pensionary benefits; vide: judgment and‘p"'-
order dated 24/02/2016. It is pertinent to ment1on::
here that this CPLA 605 of 2015 had been decided =
alongwith CPLA of 496 of 2014 of the Appellant.‘

on the same date

C That thus by virtue of 2009 SCMR page- 01 the-‘ S

appellant is entitled for equal treatment and 1s' =

thus fully entitled for back benefits for the perlod, o

the appellant worked in the project or with the
Government of K.P.K. (Copy of CPLA 605/2015 is

annexed as Ann- ”F”)

D.That where the posts of the appellant went on

regular side, then from not reckoning the benefits




from that day to the appellant is noterily illegal,-' -

and void, but is illogical as well

E That where the termination was declared as"illegal-»-

| :'and the appellant was declared tobe re—instated.-»:;:,é
| ~-into service vide judgment and order .date‘d‘""_' -
o 26/ 06/2014, then how the appellant can be re- :
| 1nstated on 08/10/2016 and that too W1th o

. l1mmed1ate effect.

F. That attitude of the Respondents constralned the

o :appellant and his colleagues to knock the doors of ,1 | " o

o the Hon'ble High Court again and agam and were" ' ”

“even out to appoint blue-eyed ones to fill the posts. o
h. of the appellant and at last when strict d1rect10ns L

| ~were issued by Hon'ble Court, the’ Respondentsf |
S "‘zvent out their spleen by giving immediate effect t_o-»:;-‘ .

| the re-instatement order of the appellant, Whiéh: ,' -

N approach under the law is illegal. -

o - G.That where the appellant has Werked» 'regularly‘ o
| and punctually and thereafter got regularlzed then @
under rule- 2.3 of the pension Rules— 1963, the

appellant is entitled for back benefits as Well

o 'H;That from every angle the appel-lant is full)e'f‘ .» :[
ent1tled for the back benefits for the per1od that_ o
the appellant worked in the sub]ect project or with -

- the Government of K.P.K, by g1v1ng retrospectwe:‘ K
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effect to the re-instatement or

08/10/2016

I ‘That any other ground not ralsed here may

grac1ously be allowed to be ralsed at the tlme of

argurnents

It is, therefore, most humbly prayed tbat on
acceptance of the instant Appeal the mpugned re-~
instatement order, dated 05/10/2017 may graciously be
modzﬁed to the extent of ‘immediate effect” and the re-
instatement of the appellant be given effect w. ef
01/07/2014 date of regularization of the project in
question and converting the post of the appellant from
developmental and project one to that of regular one, with

all back benefits in terms of arrears, semontﬁy and
promotmn

- Any other relief not specifically asked for ma y a]so
graciously be extended in favour of the appellant in t]ze
czrcumstances of the case.

Appellant o
Through @d -

JAVED IQBAL GULBELA
&
SAGHIR IQBAL GULBELA
Advocate High Court
— Peshawar.

Dated: 03/10/2017

NOTE -

No such like appeal for the same appellant upon
the same subject matter has earlier been filed by me,
.prlor to the instant one, before thls Hon’ble Tr1bunal

Advocate.
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b "BEFORE THE HONBLE KHYBER PAKHTUNKHd 5212V1CES -

. : In Re S:A

TRIBUNAL PESHAWAR el

/2017

Mr. Syed Junaid Shah

VERSUS

- ’G_evt. of Khyber Pakhtunkhwa and others

" APPLICATION FOR CONDONATION OF DELAY

 RESPECTFULLY SHEWETIL.

- accompanying Service Appeal, the contents 'of'whi‘c'h.' -

- ~ attended the Departmental Appellate Authorlty and.
g ."A'every time was extended positive ' gestures by the"'_'
o :worthy Departmental Authority for dlsposal of the:' )
| departmental appeal, but in spite of lapse of statutory'f' ; _I
rating perlod and period thereafter till filing the‘-‘ .
a accompanying service appeal before .thls Hon’ble-" .l

. Tribunal, the same were never decided or never

That the petitioner/Appellant s ~filing the

-~ may graciously be considered as mtegral part of the - : ,‘

Instant petition.

. That delay in filing the accompanying appeal Weis~ -

-~ never deliberate, but due to reason for beyond.'-.

control of the petitioner.

: 'Tha't after filing departmental appeal on 20-10-2016,

.~ the appellant with rest of their colleagnes regulariy H

communicated the decision if any made'thereup()n. o




o '4, That besides the above as the accompanying Ser\')icc .

; "Appeal is about the back benefits and érrearsthereof”.j o
o and as financial matters and questions are involved_- '

- which effect the current salary package regularly etc |
- of the appellant, so is having a repeatgdly reckon_ing". -

- cause of action as well.

5. That besides the above law - always _ favors. L
- adjudication on merits * and technicalities - must
. always be eschewed in doing justiéc,and deciding o

.. cases on merits,

It is, ‘thereforé most humbly prayed that on

e f acceptance of the instant petition, the delay in filing ,
. of the accompanying Service ~Appeal may
~ graciously be condoned and the -accompanying

. Services Appeal may very graciously be decided on”~
- merits. : S

R Dated: 03/10/2017 %?WJ/{,

Petitioner/Appellant .

A
Through - S L
_JAVED IQBAL GULBELA
%GHIR IQBAL GULBELA -
' Advocate High Court‘ .

Peshawar.

b

!
.

L




'BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES

TRIBUNAL PESHAWAR

o 'Ir'{“Rg-,'VS.A o /2017
| | Mr. syéd ]uﬁajd Shah
VERSUS
| Govt of Khyber Pakhtunkhwa and 6’.chefs |

AFFIDAVIT

o -‘I Mr Syed Junaid Shah S/o0 Syed Anwar Shah R/ 6 Misriabad
Road, Guli Bagh Hoti, Syed Colony, P.O Hoti Distt, Mardan,

~do hereby solemnly affirm and declare that all the
contents of the accompanied appeal are true and correct
" to the best of my knowledge and belief and nothing has = .
- been concealed or withheld from this Hon ble Trlbunal SR

N Javed Iqbal Gulbela
| - -Advocate ngh Court
o ,_Peshawar )

!
i
- ) -Identlfled Bff
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA SERVICES

TRIBUNAL PESHAWAR

" InReSA /2017

Mr. Syed Junaid Shah
VERSUS

~ Govt. of Khyber Pakhtunkhwa and others

- ADDRESSES OF PARTIES

R A-PP-ELLANT.

Mr Syed Junaid Shah S/o Syed Anwar Shah'R/o Mlsrlabad
Road Guli Bagh Hoti, Syed Colony, P.O Hoti Distt, Mardan. =~

o VR_ESPONDENTS:

o : 1 Chief Secretary, Govt. of Khyber Pakhtunkhwa' ',

.. Peshawar.

L 2. Secretary Population Welfare Department Khyber : o

. Dated: 03/10/2017

- Pakhtunkhwa at Civil Secretariat, Peshawar.
3. Director General, Population Welfare Department R/ o)
Plot No. 18, Sector E-8, Phase-VII, Peshawar.

4. Accountant  General, Khyber Pakhtunkhwa at

- Accountant General Office, Peshawar Cantt Peshawar.

5. ",D1strrct Population Welfare Officer Mardan.

Appellant

%A GHIR IQBAL GULBELA =
Advocate High Court - |

Peshawar.
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] Office of the ﬁ |
y A Disuict Populating Weliare Offsor \lardm 2 Mw~—

; : . £.iNe. 2(43/2012/Admn d

i " Dated Mardan the*%#»’OQ/ZOIZ \

QFFER OF APPOINTMENT: .

: Consequent upon (he ‘ccommendation of the Departmentai Sclecting ’d
Comminee (DSC). vou are ottered of APPOINIMRIt as Family Welfare Assistant (Male) i

BPS-5 an contract basis in Iy mily Welfare Centroe Projeet, (ADB-Projee:) Populaiion ‘
Welfaee Department Khyber Pakhiunkhu -, o the Project c_)iz the folloving terms and !‘

conditions.

TERMS & CONDITIONS,

. Your appointment against the post of Family Welfare Assistant (Male) BPS.5 is
purcly on contract busis for ine project fife. This Order wil automatically stand |
terminated unless extended. You wil) ¢t pay.in BPS-5 (5400~260-!3300} plus
usual allowances as admissible vnder the rules. ‘
2. Your scrvices will be liable to termination without assigning env reason during
the currency of the agreement. In case of resignation, 14 days prior notice wij} be |
require, otherwise your 14 days pay plus usua allowances will be forfeited.
You shal! provide Medical Fitness Centificate from the Medical Superintendent of A
the DHQ Hospital, concerned bcfor:joining SCIvice. ‘
4, Being contract cmployee. in ho Way vou will be treated ag Civil Servani and in
tase your performance js found un-satisfactory or found commitled any mis-
conduct your, service will be terminated with the approval of the competiefit
authority without adopting the procedure, provided in Khyber Pakhtunkhwa |
(E&D) Rules 1973 which wili not be challengeable in Khyber Paktitunkhwa
i ,_.Scu:iuc_’[‘rihuuah'.any: Court of Jaw, . -
You shall be held responsible {or the josses aceruing (o the Projoct dne o your T T
carclessness of inefficiency und shall be recovered frem you. :
y " 6. You will ncither be entitled 1o any pension or gratuity for the service rendered by
neither you nor you wil) contribute toward GP Fund of CP Fund.
7. This offer shall Dot confer any right on you for regularization of your service
against the post occupied by you or any other regular posts in the Department,
You have to join duty at Your own expenses.
If you accept the above terms and conditions, you should report for duty to the
District Population Wellure Officer, Mardan within 13 days of the receipt of this
offer failing which Your appointment shalf be considered as cancelled.
10. You will execute asurety band with the department,

(U5}

O

o

Note: This offer of appueintiment js subicet to verification of academic and
experience certificates. -

(ASGIHAR K11AN) o

T PCPLLATION WELFARE CFFICERT

/ : MARDAN
Sycd Junaid Shak

S/0 Syed Anwar Shah
Shamsi Ruudi, Mardan.,

£ em e - - N

7
5

No._2(1)/2012/Admn Daied Mardan the 247 132012
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JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT D

W.P.No.1730 of 2014
With CM 559-P/14 An/CM 600 and 605/14

JUDGMENT

Date of hearing __ 26/06/2014 o
Appellant Muhammad Nadeem .... By Mr Ijaz Anwar Advocate.
Respondent Govt._tc by Gohar Ali Shah AAG..

3 3k ok s okookook s skoske sk skosfe sk skesk ok

NISAR HUSSAINKHAN. J:- By way of instant writ

petltlon petitioners seek issuance of an approprlate wnt_
for declaratlon to the effect that they have been Vahdlty' '
appomted on the posts under the scheme Prov151on of -
Populatlon Welfare Programme” which has been brought‘k
on regular budget and the posts on which the."petkitiqner_é
are working have become regular/permanent posts, hence
petitioners are entitled to be regularized in. line AWi,th the
Regularization of other staff in similar prbjééfs and

reluctance to this effect on the part of respondents in
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Regulanzatlon of the petltloners 18 111ega1 malaﬁde
and fraud upon their legal nghts and as ‘a
consequence petitioners be declared as regular 01v1l

servants for all intent and purposes

2. Case of the petitioners is that the Provincial
Government Health Department approved a scheme
namely Provision for Population Welfare
Programme for period of five years from 2010 to
201_5 for socio-economic well being of the
downtrodden citizens and i improving the thelr dutles
to the best of their ability with zeal and zest Wthh
mode the project and scheme successful and result
orlented which constrained the Govemment to
convert it from ADP to current budget. Since whole
scheme has been brought on the regular side, so the
employees of the scheme were also to be absorbed
On the same analogy, same of the staff members
have been regularized whereas the petittoners have

been discriminated who are entitled to. alike

treatment
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3. Same of the applicants/intervene ely Ajmal and 76
others - have filed C.M.No. 600-P/2014 and another. alike

C.M.No.605-P/2014 by Anwar Khan and 12 others have prayed for

their impleadment in the writ petition with the contention- that they

are all sieving in the same scheme/project namely Provision for
Population Welfare Programme for the last five years. It is
contended by the applicants that they have exactly the same case as
averred.in the main writ petition, so they be impleaded in the main
writ: petition as they seek same relief against same respondents
Learned AAG present in court was put on notice who has. got no
obJectlon on acceptance of the applications and impleadment of the
apphcants/lnterveners in the main petition and rightly so when all
the apphcants are the employees of the same Project and have got
same grievance. Thus instead of forcing them to file Separate
petitions and ask for comments, it would be just and proper that thelr
fate be dec1ded once for all through the same writ petltlon as they

stand on the same legal plane. As such both the Civil Misc

applications are allowed
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B - And the applicants shall be treated as petitioners in

" the main petition who would be entitled to the same

o treatment. A o

4 o Comments of respondents were called .
.- whrch were accordingly filed in which respondents

o khave admltted that the PrOJect has been converted,-

" ”1nt0 Regular/Current side of the budget for the year -

...2014 2015 and all the posts have come under the -
| arnblt of Civil servants Act, 1973 and Appomtment -

Promotron and Transfer Rules, 1989.

'However they contended that the posts w111 be
N advertlsed afresh under the procedure 1a1d down, for.; |
‘,WhiCh the petitioners would be free to compete |

..alongwith others.

* . However, their age factor shall be considered under
" 'the relaxation of upper age limit rules

5. = We have heard learned counsel for the

‘ "petltloners and the learned Additional Advocate

: -'General and have also gone through the record with

~ their valuable assistance.
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‘ 6 | It is apparent from the record that the -

c posts held by the petitioners were advertised in the

"'Ne_‘\tf'spaper on the basis of which all the petitioners
, ;apphed and they had undergone due process of test

- and 1nterv1ew and thereafter they were appomted on

o the _respective posts of Family Welfare Assis_tant (male

‘& female), Family Welfare Worker (F),

‘ ~ChoWkidar/Watchman, Helper/Maid  ,  upon

S recernmendation of the Department : selection

~'comm1ttee of the Departmental selectlon comm1ttee

L through on contact basis in the pro_]ect of prov1510n for

’ ‘.populatlon welfare programme, on different dates Le.
112012, 3.1.2012, 1032012, 2922012, 27. 62012,
.‘ 3. 3 2012 and 27.3.2012 etc. All the petltloners were
'recruvlted/appomted In a prescribe manner after due -
adherence to all the forntalities and since their
"appotn,tments they have been performing their duties. .
to the best of their ability and capability. There is no -

cornplalnt against them of any slackness in

- performance of their duty It was the consumptlon of S

o thelr ‘blood and sweat which - made the prOJect‘

| 'successful that is why the prov1s'0nal govemment '
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Non-development side and brought the scheme on the current

budget

7. We are mindful of the jact that their case does not come within the
amblt of NWFP Employees (Regularization of Serv1ces) act 2009,
but at the same time we cannot lose sight of the fact that 1t were the
devoted services of the petitioners which made the Government
reahze to convert the scheme on regular budget, so it Would be
hlghly unjustified that the seed sown and nourrshed by the
petltroners is plucked by someone clse when grown in full bloom
Particularly when it is manifest from record that pursuant to the
conversion of the other projects from development to non-
development side , their employees were regularized. There are
regulanzanon orders of the employees of other alike ADP schemes
wh1ch were brought to the regular budget; few 1nstances of wh1ch
are Welfare Home for orphan Nowshera and estabhshment of

Mentally retarded and physically Handlcapped center for special

chlldren Nowshera
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indnstx:iél Training center khasihgi Bala Nowstrera, Dar' Ul Aman

."Mardan rehabilitation center for Drug Addicts Peshawar and Swat
s and Industnal Trammg center Dagai Qadeem District Nowshera :
' _.These_. were the projects brought to the Revenue side by convertin'g_

' from" the ADP to current budget “and there employees were -

regulanzed While the petltloners are going to be retreated w1th

' dlfferent yardstick which is height of discrimination. The employees :

of ‘all Athe aforesaid projects were regularized, but petitioners are .

'be'ing asked to go through fresh process of test and.inte-rview-after.'

advertlsement and compete with others and their age factor shall be

.‘con51dered In accordance with rules. The petitioners who have spent
. best blood of their life in the pro_;ect shall be thrown out 1f do not
quallfy thelr criteria. We have noticed with pain and against that' S
o - every now and then we are confronted w1th numerous such 11ke_ _
.eeses in ;whlch projects are launched, youth searching for Jobs are -
: -.recrulted and after few years they are kicked out and thrown astray. .

'. The courts also cannot help them, being contract employees of the

' pro; ect
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o&theyare e ted out the trea

bent of tMaster cnd Servant.,
Having been gutin g situation of uncertainty, thcy more
of{‘c_n_ ,rhar;g.._nqc,,fau prey o the foul hands, The policy

. £ flney tom pdonm o . A
; [ Softhe Soclaty in mind.

h

Leorncd counsetfor the pulitionery produced

e

(8 €Oopy of Grder of this court Ll

dated 30,2:20

\

i
B . " .
14 whereby groject employes’s petition was \ :

- ‘c_'l!,ov.f.'c{d‘_s'ubjecr Yo the final decision of the august S

ugreme

- Court ;If-); C:P.No.

“be given'aliké treazment. The Jearned AAG conceded to the
._p-r‘o‘pa._t:fffbh that let fate of the petitioners be decided by

“thé qugust Supreme Court.

e

I vicws of the concurrence of te learned -

TS

Ccounset Jor e pediieners and dic feared Adiditional -
e . —e - -
©Advgculd Guneral and Joltoveing i ratio G wrder pusned

II'I‘T/'/I’ NG, 21Z1/2013, dated 20.1.2044 Ll Mt Foxia

VS Government of KPIK, th's writ petition s allol

. in.the terms that the petitioners stiall reme:n on the posts™

344-P/2022 and rejuested that this petition \ U
I
!
i
!




Better Copy g@' 7/f )
_.& they are meted out the treatment of master and servapt Havmg
B 'been put in a situation of uncertainty, they more often than not fall
prey to the foul hands. The pohcy makers should keep all soelety 1n
'An:nn(‘i‘. _
1 Leemed .counsel for the petitioners produet a copy of order of this
| | court passed in w.p.n02131/2013 dated 30 1.214 whereby prOJect
employee s petition was allowed subject to the final decision of Lhe
o eu_gust Supreme court in ‘c.p.344-p/2012 and requested - that this-
o petifien be given alike treatment. The learned AAG concede.d- to the- o
. proposmon that let fate of the petitioners be dec1ded by the august
Supreme Court.
2. In y1ew of the concurrence of he learned counsel for me ipetitieners
k and the learned Additional Advocate General and followiﬂg ‘the
- A“. ratio of order passed in wpno 2131/2013 dated 30.1.2014 titled

- Mst. F021a Aziz Vs. Government of KPK, this writ petltloners shall .

on th_e posts




th_c.; Jale of cp No.35q-0 0010 s ddencicat

POSItion of face

it iy invalved therein

LY ..CruﬂCJC.‘C.. [e¥ gl
26“‘1-'

C/ // " //) I f-\,,/, /[,.
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Better Copy (24)- ?/ Z)

Subjects to the fate of CP No.344-P/2012 as identical

~ proposition of facts and law is involved therein. _

Announced on
26" June, 2014.
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GOVERI\MENT OF KHVBER PA
POPULAT!ON WELFARE DE

O?."'Hoor, AbdUI Wail ikhan Mulziplex, clyit 5

\

Da}

O FICE ORDER
i

Nv SOE [P D; 4 9/7/2014/HL - In
Peshiawar ~Hizh \_OJ

Sup‘r'ne Cowrt af Pak

cmmllance Wi
» Peshawar dated 26- -0€-2011 jr
Istan dated 24-02-201¢ passe
.lh(_ 2x-ADP e,np'oyees of ADP Scheme titied

P.u[,:am"ne in Khyber Pakiitunkhwa (2011- 14) 5
samucned regular posts,~with iImmediata effect, sull

,Jnno..w u| Lm AL.=ust 5upremc Courtof Pakistan

GOVT
POPUL

Cadst: po, bLh_(PVVD)4 9/7/2014/H(v
Cvp

Date
/ ror mmrmat:on & nec:ssary actlf*n tc t’1<

1. Accountam Genéral, Khyber Pakhty qkh
2.~ Director General, Population Welfare, K
3. " District Population \ Wehare Officers in |
a. District Accounts officors |
Officials Concerned.

& . PSto. NAdvisnr to the CMm for PWD, Khwbg
7 IS ta Secratary, PWD, i hyber Pakivunl
8 .hc,;,lsirul supreme Court o}
Y Iu.ufuar Peshiowar |y
i Mﬂster file,

n Khvhor-Pakl

akislam, Ig
gh Courg, Bushiw,

KHTUNKHWA
PARTMIENT

FCrolariay; Peshawar

vd Peshawar the 03

.

hothe Juc‘t,rnﬁnts Qf \I.ﬂ Hor\uhlv
W.P Mo, 1730. P/2014 ang ;-\ugu
d in CI\‘I. Petition No 496- o/wla
Provision for pOpLJL.:I‘OI'] W
re hereiy: rems-.dted

el!dn-
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- To, -

The Chief Secretary,
Khyber Pakhtunkhwa Peshawar.

Subject: = DEPARTMENTAL APPEAL

Respected Sir,

With profound respect the undersigned submit as’

under:

1) That the undersigned along with others have
been re-instated in service :Wit}’:l immediate

effects vide order dated 05.10.2016.

2) That the undersigned and other"officials were. -
regularized by the honourable - High Court,

Peshawar vide judgment /  ‘order dated |

shall remain in service.

3) That against the said judgment an appeal was
preferred to the honourable Suprem'e' Court but

the Govt. appeals were dismissed by the larger

bench of Supreme Court vide j_udgment dated

24.02.2016.

4) That now the applicant is entitle for all back -
benefits and the seniority ‘is also require to
reckoned from the date of regularization. of

project instead of immediate effect.

5) That the said principle has been 'disc‘ussed* in -

detail in the judgment of august Supremé Court

26.06.2014 whereby it was stated that petitioner. -



- vide order dated 24.02.2016 wﬁerﬁéby it was held

that appellants are reinstated in service from the
date of termination énd are entitle for all béck*

benefits. |

6) That said principles are also require to be follow

in the present case in the light of 2009 SCMR 01. |

It is, therefore, humbly prayed that on '
acceptahce of this appeal the applicant /
petitioner may gracio'usly be allowed all back

benefits and his seniority be reckoned from the

~ date of regularization of project instead of |

Dated: 20.10.2016

immediate effect.

Yours Obedientl‘y» :

( & g

- Syed Junaid Shah -
Family Welfare Assistant (Male)
Population Welfare Department
Mardan. -
Office of District Population
Welfare Officer, :

Mardan.




., INTHE SUPREMG courT o p

AKIST '\T\
( Lkppc’fle\u. Jur lbdu_hun )

PR]“S‘H INT:
MR. JUSTICE ANWAR N
MR. JUSTICE MIAN SA ‘B-NI‘S’A’R
MR. JUSTICE AMIR HANI MUSLIV -

MR. JUSTICE IQBAL HAMEEDUR RAIIMAN i
MR, JUSTICRE ICHILJIT ARIF HUSSAIN. - E

. CIVIL APPDAL NO.605 OF 2015
Yo 1On appealngainst the Judpment duted 18,2.2015

.. Passed by the Peshawar High Court Peshawar, in v
Wl iL l’cnmon No.1961/2011)

L}

o . '.RiiWﬁﬂ Ja\}ed and others Appellants...-.. -

Vi .L.l(b us -

o bcoxutary Aguculture Livestock stc Respo_ndé@ts:_ﬁ. o

.‘.-"'1?'01_'- the A]Spellant -+ Mr Jjaz Anwar, ASC

Mz, M. . Khattzk, AOR .
- For the ReSpbndenis: " Mr. Waqar Ahmed Khan, Addl. AG IQ_PK::
. Dateoffiearing ;' 24.02.2016

@RULR~ v

o~

AMI'R HANI MUSLIM g

Uns Appeal, by' avc o[ thLA" '

.:‘-'ACourt 13 ducclccl against the Judgmum clatecl 1822015 passcd b) tht,.._

";‘-1 ';h.lw'u lIth ‘Court, Pc,bhaw.u, whueby the Writ Petition flIL.Cl bv tht-. :

L Appu..ll:ml was chsnnssed

2 .3' - '1hc facts necessary for thc present pzocccdmgs are. th.ﬁt olnl

o 25 5 2007

the Agrlcultme Departiment, KPK got an cldVCLtlSLm(.nl‘.“

pubhshed m the press, inviting applications against the posts menuoncd in

a 1hc 1dve1usement to be ﬂllcd on coniract ‘basis. in thc Provmcml /\511-'

R dusmess Comdmatlon Cell [hereinafter xeﬂ_m,d to

L Appd dnts alongthh others applicd upainst (e vcu'ious posts. O various -

- i ey g
B Cate -~..N%‘*°~ N




,’Dt.p.unn(,nhll Sulccuan Committce (DFC) fnd” e, ;.ppmv-.u '.L:ﬂ-i'l\ll.:'
@ a B : :

e Compeu.nt Authomy, the Appellants were appoiiited .l[;cllnbi \”ILlOUh pom

' m 1h@ Cell ml,tnliy on contract basis for @ period of one year, c>\tcndabla e

‘.':'-'.'.'ZSuchcl lo s*thsfactmy performance in the Ccll On 6.10. 2008 Lhmuﬂh an, ‘j .

':'.Ofﬁcc Oldel thc Appellants were gmm(.d extension in l.hClI' conLracts fol

~'..thc nbxt onu ycar. In the year 2009, the /\ppc.ll.me conu"xct W ag ag;un .
e c\'tendcd' for "mother term of one year, On 26 7 2010 the rc.oant:Lu.nl Lum Rt I

' ooof Lhc Appu.llants was further extended for onc more YLLU. m wcw ol Lh(. R S

Pohcy of the. Government of KPI, LSldbllbhl’l’anL and Adtmmsuauun

S l)c.pmt11u,11l (chulauon Wing). On 12.2. 2011 the Cell’ \‘Vd‘i convcrlcd o

Lhc 1egular 51de of the budget and Lhe Finance Dcpdrtment Govt. of KPI\ o

' 'utuu,d to crc,ate the existing posts on chukcu side. Iiowcvcr the: PLO_}L‘L\ A

"_Mdnagel of the Cell, vide order dated 30.5.2011, ordmed the Lcunxnatlon of s

3 sc,rvxces of the Appellants with effect from 30 6.2011.

3 AR '].he Appell'mts involked the, consmutlonal Jur\sdwuon of the: -

"ﬂ;lullncd Peshawat High Court Pcbhawm by lllmg Wnt 1"011[10n"

"{No 196/2011 ag,mnst the order of 1hur termination, rmmly -on Lhu ;:rouml

f'leL man)f other employees woxlung in different plo;ucta of the 1\.P1\. lmv&. L

':,_'_'“bcen 1cgular1zed through chffclent Judgmcms of the Pcshwwm lhgh Couu'.

dl'ld. this Court Thc lcarncd ‘Peshawar High Court d151mssed the \\’mf -

:Pct‘it_io_n jof 1_;11& Appcl'lants holding as under : -

a.

"6, While coming to the case of the petitioners,.it would.- g ;

reflect that na doubt, they wers contract employces and were ~

also in the field on the above said cut of date but they were:
project employees, thus, were not entitled for regularization,

of their services as explained above., The august: Su,j:iren‘vw; .

Court of Pakistan in the case of Government of Khybar

upfeme Count of: Pakl

: e GOUTL A:.socnke
\7 . lslam‘\l)ﬂﬁ




Paldinnfihwa Apeicudiare, Jive Stock g Cgoperalivye

Dc[mrlmenf through ity Sw‘remrv el others vy

Din - aml ouother (€ivid Appeanl No.G87/2014 deeided on
2. GZOM) by distinguishing the cases of C'm'c'r:_nlg_nr_nf
NWJ 1‘ vs. _Abdullah [l (2011 SCMIR URY) and
C'm!('rmu('nr quWI“P (o WPK) vs, Kaleem Stalt ('70H

SCMR 1004) has calegorically held so. The concluding paru

of the said judgment would requive reproduction, which

reads as under : -

n view of thes clenr stakulory provisions the
respondents cannat seck regularization as they were
admittedly project employees and thus have beg
expressly  excluded  from purview .of th
Regularization Acl. The 1ppcul is therefore allowed,
the impugned judgment is set aside and writ petition
Afiled by the respondents stands dismissed.”

7 In view of «the above, lhe pelitioners cannot seek

. rcgulau/,auon bcmg project employecs, which have been

(.xpn.ssly cx.cludcd from pur\m.w ol the l(t.;,uhux/uhon Act
’1hus. I:hl. mst'mt Writ Petition being devaid of mcnt is

lu,u,by dismsied.

4.0 - lhe Appclhms filed Civil Puutnon for leave to /\ppt.a]
WL : No 1090 of 2015 in whlch 1ca\rc was [,mm(,d by this Court on 01 0/ 01\

. chce Llns Appml

+

-~

5 'We have heard the learned Counsel for the Appcllants and;(h.t:: ‘

Icam(,d Addmonal ‘Advocate Gcneml KPK. The only dmtmcuon bc.twccn :

Lhc casf. 0[ thc present Appellants and the casc ol the Rcspondcnts m Cw '

Appcn}b No 134 P of 2013 etc, is tlmt Lhe project in Wthh the pu.sml

l\ppcllants WurL. appointed was taken over by the KPK C 0\'<.lnmcnl in, Lhc
yccu 2011 Wheleds most of the pLOJchs in which thc ﬂmcsmd Ruspondunla

wcxe 'Ippmmed were 1egulauzed vefore the cut off date p1ov1dcd m Nonh '

W ast I‘xonuer 1’1 ovince (now KPK) meloyees (Regulanmtxon ol‘ Ser vacc,s) E
/\ct 2009 Tht. prcscm Appellams were appointed in the yeal ’7007 oii

contr LCt ba31s in the project and after COI'nplethD of all the n.qulsllc codg\l

fonm it s, 1he peuod ‘of their coancL appoinuments was -.,\Lc.ndt.cl from‘. .

TTESTED

i«




lllﬂl.. [{v] 'LHllL, up W v - -,

Covunment lt appu'\rs that.the ﬁippcllams were not allowed Lo co.'n[‘nn::p

v Lht clmngt, of hands of the pm;cut Instead, the bovuunu.nt by uihmzr;. -

pu.kn'm hud L\ppo\nu,d tllth,u,nl pessons in place ol lhc i\ppdhl.\l\ "'I:r\'.""

y

ease ul l\n. pw\uu .’\ppb tants is covered.by the pr inciples Tl llnwn h" s

Lou {8 m tlw msu of Civil Appeals MNo.124-T of 2013 cic. f(;ovc.mmmt 0,, .

141’1\ llnough Secret'\ry, Agrlculuuc vs. Adnanullah dnd others) ds Lnb o

o ppull'mts wcrc discriminated against and were also\sumlarly,;playw.,

Al

project employees

7 We, for the "Lforu:aid reasons, allow this Appt...:\l fm,i‘, set aside

th nnpngnul judgment. The Appellants '~.11d” be re msl.\tul in. ,u vice: 1mm

LhL dmc oi thcu mem*mon 'md are also hc\d entitled Lo Lhc b.u.l\ bu‘u,l W

fox th» pbnod they have worked with the prJt,L,L ot 1h(., I 1\ Lmvmnm\..u :

‘ llu, su\‘ e ol the ;‘\ppcll.ml* for the mLervLmng pL.LlOd i.c hum mL d.m i

’ oo &hc\r LCll’l‘lm'-ll.\OTl till the dule of their reingtatement «hn\\ l)(. wm--uml

0 - = Ce e
L
-

towards their pensionary benefits. . R

Sd/- Anwar Zaheer Jam'm l\
Sd/- vhan Saqm Nisar;]

SC\./ Amir Han | wiuskin, 1
Sd/-1gbal Hameedur 1\uthm ).

P =T Y1ty ' Sd/- 1@111131 AufT-lussamJ R
Cem*IoO tD bHe Truo Copy . '. e :
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/) lmnmabad o 3 P
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Apprdved [or reporting
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" Dffice nf the
District Population Welfare Officer Mardan ;

Near lruir; Colorny opposite Raiiway Station Ngar Khubsorat Plaza.  Ph# 0937-9230035
' ' [0

F.No. 1{5}/2013-14-Admn

. “. Dated Mardan the__/.3 /06/2014.
To

/Syed Junaid Shah (Family Welfare Assistant Male)
4 S/0 Syed Anwar Shah | _
Misriabad Road, Guli Bagh. Hoti,
Syed Colony, P.O. Hoti Dist’:t: Mardan.
r" | | :
"' Subject:- COMPLETION OF ADP PRCJECTI e. PROVISION FOR POPULATION WELFARE
l " DEPARTMENT KH\LBER PA (HTUNKHWA ’
o
\ :

The subject pro;ect is gom[, to be completed on 3062014 therefore the
enciosed Ofnce QOrder No. 4(35)/2013- 14/Admn dataad 13.6.2014 may be treated as fifteen days notice
in advence for the termination of your s_er\l/ices as gn 30.6.2014 (A.N),

1
i

(NDWSH‘?RA‘\
DISTRICT POPULATION WcLFARE OFFICER
s MARDAN

Copy 1o :-
1. Accountant (focal Office) Tor necessary actlon
~ 2. Personal File of the Official concerned. = - /

DISTRICT POPUL/ ION WE LFARE OFRICER

- MARPA




- Near lrum Colony  opposite Railway Station Near Khubsorat Plaza.

Ph# 0937-49230035 - ( )

Office Order:

F.No.1(4}/201
Dated Mardan

6-17/FWA

the 'Azx\/L/lo/zme.

Conseduent upon Secretary to Government of Khyber Pakhtunkhiva, Population
‘Welfare Department ' Office No, SOE (PWD) 4-9/7/2014/HC dated 05.10.2016, wherein
employees of ex-ADP has been relnstated against sanctioned regular posts and ‘approval of the
.posting/transfer from Dustrlct Nazlm Mardan dated 17.10.2016, the followmg postmg/transfer
are hereby order of Famliy Welfare Assistant (I\/lale) in the best public interest. ' -

°

Copy forwarded to:

=y

" S.No. | Name & De5|gnat|on of Official. | From To | Remarks
1 Nacemur Rehman F W.A (Male) FWC Baghicha Against the vacant
. Dheri post
2 Mubammad /\slam F W.A (Male)
A FWC Kot Ismail Zai -do-
/43 Syed Junaid Sha F.W A (Male) FWC Shahbaz : :
' 5 Garhi -do- o
4 Farhad Khan ,F.W.A (Male) .
FWC Ghala Dher _do-
5 Abrarud Din ,F.W.A (Male)
FWC Jhandai -do- )
6 Qasim Ali ,F.W.A (Male)
: - FWC Fatma -do-
- (Malak Taj)
p District Population Welfare Officer

Mardan.

District Nazim, District Mardan for information with reference to his kind approval

dated 17.10.2016.

PS to. Dlrector General Government of Khyber Pakhtunl(hwa Dlrectorate General
Populatlon Welfare Peshawar for information please.

FWA (Male) concerned for information and Comphance
Accountant/Office Assistant/Store Keeper for information and n/a

Personal File.

District Pop

utat
Mardan.
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PESHAWAR.

In Service Appeal No.1130/2017.
Syeéd Junaid Shah, F.W.A(Male) (BPS-05) .........

VS -

- Govt. of Khyber Pakhtunkhwa and others

Index

IN THE HONORABLE SERVICE TRIBUNAL, KHYBER PAKiITUNKHWA,

| (Appellantj

' (Respondents)

S.No. A Documents : Annexure + Page
. 1 . Para-wise comments ' l 1-3
2 . Affidavit . 4
|
|
|
Sagheer Musharraf
: Assistant Direclof;
(Lit)
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IN THE HONORABLE SE'R“V'I’(EF;TRIBUNAL, KHYBER PAKHTUNKHWA,

PESHAWAR.

In Service Appeal No.1130/2017.
Syed Junaid Shah, F.W.A(Male) (BPS-05) .......... (Appellant)
VS

Govt. of Khyber Pakhtunkhwa and others ..........

Joint para-wise replv/cdmments on behalf of the respondents No.2, 3&5.

Respectfully Sheweth,

Preliminary Objections.

ok W —

7.

That the appellant has got not locus standi to file the instant appeal.

That no discrimination / injustice has been done to the appellant.

That the instant appeal is bad in the eye of law.

That the appellants has not come to the Tribunal with clean hands..

That re-view petition is pending before The Supreme Court of Pdklbtdn
Islamabad.

That the appeal is bad for non-joinder &mis-joinder of unnecessary parties.

That the tribunal has no jurisdiction to adjudicate the matters.
On Facts.
1. Incorrect. That the appellant was initially appointed on project post as Family

Welfare Assistant (Male) in BPS-05 on contract basis till completion of project
life 1.e. 30/06/ 2014 under the ADP Scheme Titled” Provision for Population
Welfare Program in Khyber Pakhtunkhwa (2011-14)”. It is also pertinent to
mention that during the period under reference, there was no other such project in
/ under in Population Welfare Department with nomenclature of posts as Family
Welfare Assistant (Male) in BPS-05. Therefore name of the project was not
mentioned in the offer of appointment.

Incorrect. As explained in para-1 above.

Incorrect. The project in question was completed on 30/06/2014, the project posts
were abolished and the employees were terminated. According 1o project policy
of Govt. of Khyber Pakhtunkhwa on completion of scheme, the employees were
to be terminated which is reproduced as under: “On completion of the projects the
services of the project employees shall stand terminated. However, they shall be
re-appointed on need basis, if the project is extended over any new phase of
phases. In case the project posts are converted into regular budgetary posts,. the
posts shall be filled in according to the rules, prescribed for the post through
Public Service Commission or The Departmental Selection Committee, as the
case may be: Ex-Project employees shall have no right of adjustment against the
regular posts. However, if eligible, they may also apply and compete for the post
with other candidates. However keeping in view requirement -of. the Department,
560 posts were created on current side for applying to which the project
employees had experience marks which were to be awarded to them.

Correct to the extent that after completion of the project the appellant alongwith
other incumbents were terminated from their services as explained in para-3
above. _
Incorrect. Verbatim based on distortion of facts. The actual position of the case is
that after completion of the project the incumbents were terminated from their

(Respondents)



10.

11.

12.

13.

A.

E.

posts according to the project:policy and nio apbointments made against these
projeci posts. Therefore the appellant alongwith other filed a writ petition before
the Honorable Peshawar High Court, Peshawar. ‘ _ .
Correct to the extent that the Honorable Court allowed the subject writ petition on
26/06/2014 in the terms that the petitioners shall remain on the post subject to the
fate of C.P No.344-P/2012 as identical proposition of facts and law is involved
therein. And the services of the employees neither regularized by the Court no by
the competent forum. - -

Correct to the extent that the CPLA No0.496-P/2014 was dismissed but the
Department is of the view that this case was not discussed in the Supreme Court
of Pakistan as the case was clubbed with the case of Social Welfare Department,
Water Management Depariment, Live Stock etc. in the case of Social Welfare
Department, Water Management Department, Live Stock etc. the employees were
continuously for the last 10 to 20 years while in the case of Population Welfare
Department their services period during the project life was 3 months to 2 years &
2 months.

No comments.

No comments.

Correct. But a re-view petition No.312-P/2016 has been filed by this Department
against the judgment dated:24/02/2016 of the larger bench of Supreme Court of
Pakistan on the grounds that this case was not argued as it was clubbed with the
cases of other Department having longer period of services. Which is still pending
before the Supreme Court of Pakistan.

Correct to the extent that the appellant alongwith 560 incumbents of the project
were reinstated against the sanctioned regular posts, with immediate effect,
subject to the fate of re-view petition pending in the August Supreme Court of
Pakistan. During the period under reference they have neither reported for nor did
perform their duties.

Correct to the extent that a re-view petition is pending before the Apex Court and
appropriate action will be taken in light of the decision of the Supreme Court of
Pakistan.

No comments.

On Grounds.

Incorrect. The appellant alongwith other incurbents reinstatéd against the
sanctioned regular posts, with immediate etfect, subject to the fate of re-view
petition pending the August Supreme Court of Pakistan. '

. Correct to the extent that the employees entitled for the period they have worked

with the project but in the instant case they have not worked with the project aflter
30/06/2014 till the implementation of the judgment. Anyhow the Department will
wait till decision of re-view petition pending in the Supreme Court of Pakistan.

As explained in para-7 of the grounds above.

Incorrect. The Department is'bound to act as per Law, Rules & Régulation.
Incorrect. After the judgment dated:26/06/2014 of PHC, Peshawar this
Department filed Civil Petition No.496/2014 -in the Apex Court of Pakistan.
Which was decided by the larger bench of Supreme Court of Pakistan where
dismissed all the civil petitions filed by the Govt. of Khyber Pakhtunkhwa on
24/02/2016 and now the Govt. of Khyber Pakhtunkhwa filed a re-view petitions
in the Apex Court of Pakistan against the decision referred above. Which is still
pending. The appellant alongwith other incumbents reinstated against the
sanctioned regular posts, with immediate effect, subject to the fate of re-view
petition pending in the August Supreme Court of Pakistan.

Incorrect. Verbatim based on distortion of facts. As explained in‘Ground-E above.
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G. Incorrect. They have worked against the project post and the: services of the
employees neither regularized by the court nor by the Lompctcm forum hetice
nullifies the tiuthfulness of their statement. : o

H. Incorrect. The appellant alongwith other incumbents. havc laken all the bcncﬁts

~ for the period, they worked in the project as per project policy.

[. The respondents may also be allowed to raise further grounds at the time: of
arguments. ‘

Keeping in view the above, it is prayed that the instant appeal may kindly be
dismissed in the Interest of merit as a re-view petition is still pending before the Suprcmc
Court of Pakistan.

Secretary to Govt. otfKhyber Pakhtunkhwa Director General

Population Welfare, Peshawar. Population Welfare Department
Respondent No.2 ‘ PCbdedl’

. Respondent No.3

District Population Welfare Officer
District Mardan !
Respondent No.5
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' IN THE HONORABLE SERViEﬁ.TRIBUNAL,, KHYBER PAKH;’I‘UNKHWA,
PESHAWAR. ' ‘

1

In Service Appeal No.1130/2017. -

Syed Junaid Shah, F.W.A(Male) (BPS-05) ....... | (Appellant) ;
‘ VS
Govt. of Khyber Pakhtunkhwa and others .......... | (Respondents)
‘ L ' i
Counter Affidavit :

t
|

I Mr. Sagheer Musharraf, Assistant Director (Litigation), Directorate General ‘of

: :
Population Welfare Department do solemnly affirm and declare on oath that the contents
of para-wise comments/reply are true and correct to the best of my-iknowl'edge and-

available record and nothing has been concealed from this Honorable Tribunal.

Dépohent
Sagheer Musharraf
Assistant Director

(Lit)
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Before the Khyber Pakhtunkhwa Services Tribunal iPeshawar!

. Appeal No.1130/2017 I
SJUNGIA ShaN e s Appellant.

V/S {

Government of Khyber Pakhtunkhwa, through Chief Secretary, . ‘
Khyber Pakhtunkhwa Peshawar and others.......o.ovooovoeooo RSO Respondents.

(Reply on behalf of respondent No. 4 ) |

Preliminary Objections. :

1). That the appellant has got no cause of action. !
2).  That the appellant has no locus standi. |
3). That the appeal in hand is time barred. |
4), That the instant appeal is not maintainable. ;

Respectfully Sheweth:- E \

- -Para No. 1to 11:- T ‘
' That the .matter "is” totally administrative in nature and relates to
" “respondent No.1,2,3 & 5 and they are in better position to satisfy the

grievances of the appellant. Besides, the appellant has raise(::i no
grievances against respondent No. 4. L

that the respondent No.4, may kindly be excluded !from the list of
: !
i

respondent.

Keeping in view the above mentioned facts, it is therefore humbly prayed
|

|
ACCOUNTANT GENER;AL
KHYBER PAKHTUNKHWA
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