25.05.2022 Mr. Imran Khan, Advocate for the appellant present. Preliminary

arguments heard.

Learned counsel for the appellant argued that the appellant is
aggrieved of the impugned order dated 20.11.2020 whereby he was
dismissed from service. His departmental appeal against the impugned
order filed before the appellate authority on 22.04.2021 was also
rejected/filed on the ground being time barred vide appellate order dated
15.04.2022. It was further contended that the appellant had been falsely
and malafidely charged in a criminal case in FIR No. 15/2020 dated
17.01.2020 under Section 9-C CNSA-1997 at Police Station Luddan of
District Vehari Punjab. As he was nominated in the said FIR, he was facing
judiéial proceedings in Punjab. He was acquitted by the court of
competent jurisdiction (Additional Sessions Judge Veharl) vide order dated
06.04.2021, whereafter he could be able to submlt/h|s /%epartmental
appeal on 22.04.2021. The departmental proceedings-have’ ther‘efore been
conducted in absence of the appellant and as such the ends of justice

\\
ﬁ%ye not been met. He relied on 2013 SCMR 1053 while referring to

NG
ﬂ, & - communication of the appellate order dated 15.04.2022.
- : -
4
Appe!\antDep"s‘e Points raised need consideration. The appeal is admitted to regular
Seww& ’ hearing, subject to all just and legal objections. The appellant is directed

hate 4

/ ., to deposit security and process fee within 10 days. Thereafter, notices be

st

issued to the respondents for submission of written reply/comments. To

come up for reply/comments before the S.B on 26.07.

*
(Mian Muhammad)
Member (E)

26.07.2022 Junior to counsel for appellant present.

Kabir Ullah Khattak, learned Additional Advocate
General alongwith Ahmad Jan S.I (Legal) for respondents
present.

Reply on behalf of respondents is still awaited.
Representative of respondents requested for time to submit
reply/comments. Opportunity is granted. To come up for
submission of reply/comments on 12.10.20 eforaS.B.

) . (Rozina Rehman)
~ - N . Member (J)
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1 13/05/2022 The appeal of Mr. Samiullah presented today by Mr. Zartaj Anwar
Advocate may be entered in the Institution Register and put up to the

Worthy Chairman for proper order please.

REGISTRAR
2 '-)\/ This case is entrusted to Single Bench at Peshawar for preliminary
—)1‘1 hearing to be put there on 20 & 2 —xotices be issued to appellant
and his counsel for the date fixed.
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No. /8772022

Ex Constable Sami Ullah S/o Magbali Khan R/o Mohallah
Tazi Khel P.O Musazai District Peshawar |

| - (Appellant)
VERSUS -

Inspector General of Police Khyber Pakhtunkhwa PeshaWar'&

Others. .
‘ (Respondent)
| INDEX
S8 V0 B s>

1 |Memo of Appeal along with |
affidavit | ,

2 | Copy of the CNIC A /

3 | Copy of the FIR : B 12
Copy of the show cause notice CDE&F 9 _ 4 /

dated 02.03.2020 statement of - -
allegation dated 20.05.2020 final
show cause notice dated 10.06.2020
‘and inquiry ‘

5 | Copy of the Judgment of Learned G Q Z_. 4}/
ASJ Vehari dated 06.04.2021
6 | Copy of the impugned order dated‘ H 5{7 N
20.11.2021 , ’
Copy of the departmental appeal . I '
anéj i‘lejection ofdef ‘ pp - , %/f /
7 Other Documents | TR
-8 | Vakalatnama A 32

"~ Appellass :
.Throu%@ éx :
. —ZARTAJ ANWAR '

Advocate Supreme

Court of Pakistan

Office FR, 3, Forth

Floor Bilour Plaza

Peshawar Cantt.

Cell: 0331-9399185
Email:Zartaj9@yahoo.com
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BEFORE THE KHYBER PAKHTUNKHWA -
SERVICE TRIBUNAL PESHAWAR '

Appeal No.. /2022

, Ex Constable Sami Ullah S/o Maqbah Khan R/o Mohallah
Tazi Khel P. O Musazai Dlstrlct Peshawar.
(Appellant)
VERSUS

1. Inspector General of Police Khyber Pakhtunkhwa
Peshawar. : - :
2. Capital City Police Officer Peshawar.
- 3. Superintendent of Police Headquarters Peshawa1

(Respondérits)'

Appeal under Section 4 of the Khyber

Pakhtunkhwa Service Tribunal Act, 1974,

against the impugned Order dated -
20.11.2020, whereby the appellant was

awarded major penalty of “Dismissal from

Service”, and  against which  the
departmental appeal was filed before the

competent authority which was also rejected/
turn down vide order dated 15.04.2022

communicated on 19.04.2022.

Prayer in Appeal: -

On acceptance of this appeal the impugned
orders dated 20.11.2020 and 15.04.2022 may
please be set aside, and the appellant may
graciously be re-instated into service with all
back benefits.

Respectfully Submitted:

1'. That the appellant is the law abiding citizen and permanent
resident of o Mohallah Tazi Khel P.O Musazai District
~ Peshawar.(Copy of the CNIC is attached as annexure A)



2. That the 'appeilan-t‘ was initially enlisted as constable in the police
‘department in the year of 2006 and since than the appellant
. performed his duties with“great zeal and devotion without any

complaint whatsoever regarding his performance.

. That the appellant was malafidely charged in the FIR no 15/20
‘under section 9C CNSA dated 17.01.2020, Police Station Luddan
-Vehari. The appellant was also arrested on the same day i.e.
17.01.2020. (Copy of the FIR is attached as annexure B).

. That the respondent department served show cause notice dated
+ 02.03.2020, statement of allegation dated 20.05.2020 and final

show cause notice dated 10.06.2020 and the so called inquiry
was conducted but it is pertinent to mentioned here that when the
show cause, statement of allegation, final show cause was served

and all at that time the appellant was behind the bars.(Copy of

~ the show cause notice dated 02.03.2020 statement of allegation

dated 20.05.2020 final show cause notice dated 10.06.2020 and
inquiry are attached as annexure C, D, E & F)

. That on the same day when the FIR was lodge the appellant was

arrested by the police and thereafter trail has been commenced

“the appellant was honourably a‘clquitted by the learned Additional

Session Judge Vehari on 06.04.2021. (Copy of the Judgment of
Learned ASJ Vehari dated 06.04.2021 as annexure G).

. That soon after his acquittal the appellant approached to the

respondent department where hie was informed that the services

- of the appellant was terminated on 20.11.2020 on the ground of

absentee. (Copy of the impugned order dated 20.11.2021 is
attached as annexure H). - ' o

. That being aggrieved from the impugned order dated 20.11.2020

the appellant filed departmental appeal before the competent
authority on 22.04.2021, which was rejected/turn down by the
respondent department vide office order dated 15.04.2022 which
was communicated to the appellant on 19.04.2022. (Copy of the

: depdrtmental appeal and rejection order is attached as

annexure ).

. That thé'appellant prays for the acceptance of the instant appcal

inter alia on the following grounds:-



w

GROUNDS OF APPEAL:

A. That the Appellant has not been treated in accordance with law
“and rules hence his rights secured and guaranteed under the law
are badly violated. -

B. That the appellant have not been provided proper opportunity of
personal hearing thus he has been condemned unheard.

- A. That according to CSR Article 194-A “ A servant of
government against whom a criminal charge or a proceeding
for arrest for debt is pending should also be plaéed under

| suspension by the issue of specific orders to this effect
| during periods when he is not actually detained in custody or
imprisoned ( e.g whilst released on bail), if the charge made
or proceeding taken against him is connected with his
position as a government servant or is likely to embarrasses
him in the discharge of his duties as such or involves moral

turpitude. In regard to his pay and allowance, the ) provmons
of Article 194 shall apply”.

B. That according to section 6 of the E&D rules 2011, 4
government servant against whom action is proposed to be
 initiated under rule 5 may be placed under suspension for a
| period of ninety days , if in the opinion of the competent
authority , suspension is necessary or expedient, and if the
period of suspension is not extended for a further period of
ninety days within thirty days of the expiry of initial period of
suspension , the government servant shall be deemed' be
reinstated, Provided that the competent authority may, in
appropriate case, for reasons to be recorded in writing,
instead of placing such person under suspension, require
him to proceed on such leave as may be admissible to him,

Jrom such date -as may be specified by the competent
authority.

C That the case of the appellant 1s covered under FR-54 which
provides that:
“F.R.54---—-Where a Government Servant has been
dismissed or removed is reinstated, the revising or
appellate authority may grant to him for the
period of his absence from duty— '



a) If he is honorably acquitted, the full pay to which
he would have been entitled if he had not been
dismissed or removed, and, by an order to'_be
separately recorded, any allowance of which he
was in receipt prior to his dismissal removal; or

.b) If .otherwise, such portion of such pay and

| allowances as the revising or appellate authority
may prescribed. : v
In a case falling under clause (a), the period of
absence from duty will be treated as a period spent
on duty unless the revising appellate authority so
directs.

Since the appellant has been Honourably acquitted in
criminal case, therefore the appellant is entitle for
reinstatement into service.

. That it has also been held by the Sﬁperibr courts in a number

of reported cases that all acquittals are honorable and there can -
be no acquittal that can be termed as dis-honourable, reliance
is places on 1998 SCMR 1993 and 2001 SCMR 269.

. That since the absence .of thé appellant was not willful but was
" due to his false implication in criminal case, moreover the

respondents were fully aware of the registration of criminal
case against the appellant, therefore under the law/rules when
the appellant was honourably acquitted in criminal case, then

~ he under the law the Appellant is entitle to be re-instated with

~ all back benefits.

. That the respondent department served show cause notice

dated 02.03.2020, statement of allegation dated 20.05.2020

- and final show cause notice dated 10.06.2020 and the so called

inquiry was conducted but it is pertinent to mentioned here
that when the show cause, statement of allegation, final show

cause was served and all at that time the appellant was behind k
the bars

. That the appellant was falsely .implicated‘in FIR, and on

17.11.2020 he was arrested by the local Police and since then
he was behind the bar until he was acquitted by the Court of .
law, and therefore he remained out of service during that

period. The absence period of the Appellant was thus beyond
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hlS control and he cannot be made suffered for the events -
which were beyond his control.

. That during the intervening period the appellant ncver

remained - in ~ gainful © employment; therefore on his’
reinstatement he is entitled for the grant of all benefits also.

. That the appellant has never committed any act or omission

which could be termed as misconduct, his absence from duty'
was not willful but it was due to his false implication in
criminal case.

. That without adopting the proper procedure provided by law,

the appellant was awarded the major penalty “Dismissal from
service” is illegal, unlawful and against the law. '

. That the. charge leveled against the appellant was not proved :

and on the basis of that the appellant was honourably acquitted
and the last para of the judgment clearly shows that the
appellant was malafidely charged in the FIR.

. That the respondents are not reinstating the appellant and

become a pendulum between the respondents who are sending
the petitioner from one office to another office.

M. That the petitioner is young and energetic and wants to serve

his department. -

N. That the petitioner is jobless since his Dismissal order.

O. That the Appellant seeks'permission of this Honourable

Tribunal to rely on additional grounds at the time of hearing of
the appeal.

It is, therefore, humbly prayed that on
acceptance of this appeal the impugned orders dated-

©20.11.2020 and 15.04.2022 may please be set aside,
| and the appellant may graciously be re-instated into

service with all back benefits.




. -

Appellant

Through

ZARTAJ ANWAR
Advocate Peshawar

&

"IMRAN KHAN

"~ Advocate Peshawar

AFFIDAVIT

I, Sami Ullah S/o Magbali Khan R/o Mohallah
Tazi Khel P.O Musazai District Peshawar, do hereby solemnly
affirm and declare on oath that the contents of the above noted
appeal are true and correct to the best of my knowledge and
belief and that nothing has been kept back or concealed from
this Honourable Tribunal.

Deponent-

CERTIFICATE

Certified that a similar Appeal on the same subJect and
between the same parties has never been filed.
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' OFFICE OF THE SUPER EN o P PESH R

no. /19 sea

SHOW CAUSE NOTICE.
(Under Rule 5(3) KPK, Police rules 1975)
That you Constabl mi_UH No.: 2 while posted at Police
Lines have rendered yourself liable to be proceeded under Rule 5
(3) of the Khyber Pakhtunkhwa Police Rules 1975 for the
following misconduct: '

“You absented yourself from duty w.é.f_ 21.01.2020 till date

without taking permission_or leave.”

That>by reason of above, as sufficient material is placed before
the undersigned, therefore is decided to proceed against you
in general police proceeding without aid of enq‘uiry officer:

That the misconduct on your part is prejudicial to good order of
discipline in the Police force. ' _

_That you retention in the police force will amount to encourage
in efficient and unbecoming of goo& police'of'ﬁcer';‘

That by taking cognizance of the matter under enquiry, the
undersigneci as competent authority under the said rules,
proposes stern action you by awarding one or more of the kind
punishments as provided in the rvules.

You are, therefore, called upon to show cause as to why you
should not be dealt strictly in accordance with the Khyber

Pakhtunkhwa Police Rules, 1975 for the misconduct referred to :

above.
You should submit rep]y to this show cause naotice within 07
days of the receipt.of the notice failing which an ex-parte action
shall be taken against you. 4

You are further directed to infg ® undersigned that you wish

to be heard in person or not.

N

——




%

DISCIPLINARY ACTI

1, Superintendent of Police, Headquarters, Capital Clty Police
Peshawar as a competent authority, am of the opinion that
Constable samiullah No,1922 has rendered him-self liable to be
proceeded against under the provision of police Disciplinary Ruies-
18975 : S -

STATEMENT OF ALLEGATION

_ “That Constable samijullah No.1922 while posted at Police .
Lines, Peshawar was absent from duty w.e.f 21.01.2020 till date.
without taking permission or leave. This amounts to gross misconduct
on his part and is against the discipline of the force.”

For the purpose of scrutinizing the conduct of said accused with
reference to the above allegations an enquiry is ordered and
SO Tdon is appointed as Enquiry
Officer.. . ' :

2. ~ The Enguiry Officer shall, in acqordance with the provisions
of the Police Disciplinary Rules, 1975, provide reasonable opportunity
of hearing to the accused officer, record his finding within 30 days of

" the receipt of this order, make recommendations as to punishment or

other appropriate action against the accused

3. - The accused shall join the prg

d on the date time and
place fixed by the En_quiry Officer. '

HEADQUARTERS, PESHAWAR

/A4 JE/PA, dated Peshawar the ____x° /55 _p020
1 Do ;(A)OVI ' is directed to
finalize the aforementioned departmental proceeding within
stipulated period under the provision of Police Rules-1975.

2. Official concerned
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Constable samiuliah No.1922 of Capital City Police Peshawar with the

following irregularities.

“That you Constable samiuliah No.1922 while posted at Police

Lines, Peshawar were absent from duty w.e.f 21.01,2020 till date
without taking permission or leave. This amounts to gross misconduct
on your part and is against the discipline of the force.”

You are, therefore, required to submit your written defence within

seven days of the receipt of this charge sheet to the Enquiry Officer

committee, as the case may be.

should reach the Enquiry
d, failing which it shall be

Your written defence, if any,
Officer/Committee within the specified perio
presumed that have no defence to put in

action shall follow against you.

and in that case ex-parte
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' OFFICE OF THE
SUPERINTENDENT OF POLICE,

E
Phone No. 091-9210737

! - No_§ el A, Du 26/ 2 12020
T | ’

N

“TO: The Commandant,

Campus, Peace Corps,
'Unive_:‘é"ltl; Campus, Peshawar

Subject:
Memo: '
A departmental enquiry against Constable Sami Ullah No.1922 of'
CCP now posted at ybur establishment is under process on the record of this
office. Upon which he was issued final show cause notice to which he
received on 29.07.2020 but failed to submit his written reply or appear

before this office as yet. _

) Thereforé, it is i'equested that the above named official may
please be directed. to ‘submit his written reply Refore this office as soon as
possible in order to-proceed further into the fnattex & finalize his enquiry.
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FINAL SHOW C TICE

I Superintendent of Police, Headquarters, Capital City
Police Peshawar, as competent authority, under the provision of Police
Disciplinary Rules 1975 do hereby  serve upon you,
Constable Sami Ullah No.1922 the final show cause notice. _

The Enquiry Officer, SDPO Town, after completion of
departmental proceedings, has recommended you for punishment for

the charges/allegations leveled against you in the charge
sheet/statement of allegations.

And whereas, the undersngned is satisfied, that you Constable
Sami Ullah No0.1922 deserve the punishment in the light of the above

said enquiry report.

" And as competent authority, has decided to impose upon you the
penalty of mmor/ma]or punishment under Police Disciplinary Rules

1975.

1. You are, therefore, required to show cause as to why the
aforesaid penalty should not be imposed upon you and also intimate
whether you desire to be heard in person. :

2. If no reply to this notice is receivey
in normal course of circumstances, it sha
no defence to put in and in that case as
against you.

within 7 days of Its receipt,
presumed that you have
e action shall be taken

HEADQUARTERS, PESHAWAR

No. I l{ —¢_ spa, sp/HQrs: dated  Peshawar thelg/é /2020.

Copy to official concerned
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by

“Town Sub-Division - Y oY 13

X
L To: - Superintendent of Police, //4 4 . Vs, [
HQrs Peshawar. W a
7/
» )

1 .
From: - Deputy: Superintendent of Police,
- Town Peshawar. '
No. 20-E /PA =
Dated. June: 2020

Subject: - . Departmental Inquiry against FC Samiullah#1922

'-Memo:
Reference to departmental enquiry against FC Samiullah#1922, who remained

.absent from his duty w.e._f 21/01/2020 to till date from Police LIne§ Peshawar, He was issued
“charge sheet and summ'aryvof allégatio'ns. The un;iersigned was nominated as enquiry ofﬁcer to
scrutinize the conductéd of the said Constab!é. | |
.FC Samiuflah#1922 was summoned to the offsce. But in,reply MAS! Police Li_ntes
Peshawar mentioned ir his report that fhe said Constable is still absent from his duty with effect
from 21/01/2020. - o
Ifrdm perusal of the recqrd and enquiry conducted, it revealed that .as per
statement of allegations the ;aid constable remainéd absént from his duty w.e.f21/1/2020 to till
~date without anY 'Ieave or prior permission from his seﬁior officers, which is his nggligence and
against the discipline of the Police force. The sWear before the
qndersigned and thus his statement could not be recorded. »

L] X AY .
In tie light of the above circumstances, I. the undersigned as enquiry officer,

recommend that allegations levelled against FC Samiulah#1922 arefroved. {[Relevant record is
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IN THE coum‘ OF MUHAMMAD MASROOR ANWAR KHAN,
" ADDL. SESSTONS JUDGE, VEHARI.

CNSA Case No. 16/NC of 2020,
CNSA Trial No. 14 of 2020.

STATE. Vs.

1.Faishl'Arhin s/o Raza Khan, caste Pathan, aged
. about 23 vyears, R/0 Mohalla Gulshanabad
‘ MooFaz iPeshawar )
2.Samiulla s/o Wali Khan, caste Mehman
- Pathan, aged about -37 . years, R/O Mohalla
Tazkl Khel Moosa Zai Peshawar.

Under Section. 9-c CNSA-1997.

FIR No. 15720, da;‘ad 17.01.2020.
Police Station. Luddan‘Vehari.

i
n

DATE d)F DECISION 06. 04 2021

.LUDGMENT

Abdul Jabbar SI/complainant of this case set the law in.
motion through his application Ex.P.D, in which he‘alleged that after
getting spy information, a picl'<et was set up and silver coloured GLI |

vehncle bearing reglstratlon No u- 6573/PR was stopped and a person

' boarded on its rear side having blue coloured shopper |n hlS hand fled

away, whose name was Ia,tel1 on disclosed as Rana Umer Hafeez

Whereas two persohs_ namely Samiullah and Faisal Amin, who were
also boarded on the'said vehicle were apprehended and Opoh their

search opium 8810 grams ar*d charas 7485 grams alongwith sale

~ proceeds and other articles were recovered:..

2. Complalnt Ex. P D was sent for formal reglstratlon of FIR,
formal FIR Ex.P.E ’NI—JS Iodged against the accused, Investlgatnon of
thls case was Imtlf-llly conducted by /\bdul Jabbar SI who took into
possession opium & charas alopgwwh sale proceeds 'and other articles

vide recovery memos Ex.P.A & Ex.P. B He aiso mspected the car

took into possession vide recovery memg ﬁwﬁavﬁ

Copy E.&a*’me
' L»*-«SQW"" Coust Vahars
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v
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nd mterrogated theLn
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custody. After adiopt
|

er the mvestugbtibn' !

of this case was conducted by

JOt and orepared rough sute plan

corded the statementk of P.W.s u/s 161 CrPC He

got sert them to JUdlClal lockup.

er the case proE‘:}er{tyi ko Moharar. On 20.01.}2020, he

PFSA Collection ‘Cen'tcr, Multan.

also conducted investigation of

on. He got join the parties into
report u/s

173 Cr.p.C was

accused Faisal Arnm!and Samlullah turned up the:r

ng a!l coddle formalitie_s, they

u/s 9-¢ (CNSA) to iwhich they pleaded not guilty and

i
i
|

secution was dir"e
)

xamined as manY jas

uhammad Ajmal SP (i

V.1, Abdul] Jal_J_ba‘lrl
01. 2020 he set up d pi"c
i apprehended I“al.sal 4
b thetr search, oszultm'
ch was taken into poss

P.A & Ex.P.B.

i 5 ]
cted

to’ piroduce its evidence. The
seven witnesses whereas the

3) w?s racordaed as C.W.1, The

dence Is replrcated belc)w:-

[

SIi- Jie deposed that on

| . L
ket alongwith police officials
imin gl& Samiullah accused.

and chards were recovered

ession vide recovery memos
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.01.2020,

fite of PFSA;
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.E without any omi
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cels which . weré

2
and
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he hande
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d (puer 13 sealr)cl parcels to

Idrdss 194/H.C:- He deposed
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s posted as Moharar at 12§

, he lpdged the formal FIR

ed ouier to him 31 sealed
t On‘

in lhe malkhana.

‘nward transmission (o Lhe
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P.W.3, Mgsgwar Saleem - He deposed that on
27.01.2020, henassomated Abdul Jabbar SI and in his
presence, chards and optum were recovered ﬁom the
possession of 1the accused which were - taken into
pos: ession.

P. W 4, Muhammad Ilyas: 890/C-1:- Ile deposed
that on 17.01. 2020 he alongwith complamcmt of this

casi apprehended the accused and took into

ession opium and. charas vide recovery memos

pos :
Ex.PA & Ex.P.B".

shraf 1518/C;~- He deposed
thaz‘.l on 17.01.2020, he alongwith complaindnt of this
cas apprehended the accﬁséd and , took into
possession opium and charas uzde recovery Imemos
Ex.P.A & Ex.P.B. '

P.W.6, Shauxkat Ali SI -_ He - conducted the
inve sttgatwn of this case as mentzoned aboue '

P.W.7, Ishfa%q Ahmad __Inspectori- He also

conducted the Investigation of this case, _aftef its change,
on the recf;mméndation of District Standing Eoard as
stated 'abo}»e. '

. He vide letter
dated 10.04.2020 conducted the
inquiry relatmq to case FIR No.14/20, 15/ 20 & 16/20
anci his mqutry’ is Ex. C 1/A. :
7. _Learned ADP after tendering. the report of PFSA as.

{
Ex.P.G & Ex.P.Cg/l, closed ;he case for the prosecutton.
: i

8. Aft'e%r the pro'se"cutlon evidence, statements of accused u/s

342 Cr.P.C wer'e recorded én’d Ehey were asked this question:-

Q. ' “Why this case has u(_en regxstered agamst you and why
' the P.W.s deposed against you".

Ans, Faisal Amin:-"I am resident of Moosazai Peshawar.
!

Roclh—ul -Amin lS my real brother whereas Rahat Ali and
Sajld-ur-Rehman are my Behnoi. Samtullah my co-
accused is alsd our village Jellow., He is also running «
catlle form whereas we all deals in milk business. Umer
Farooy Gujjur 1o Vehari utu is wery (I(m(' Jricied of

WaJtd»ur-Rehman who was th§ T

Cﬂnﬁ E&mnanr
| Sessioh Gourt Vonart
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Rehman accused !oficase FIR No.14/20. The above said

"Umer Faroog {.ujs on ‘visiling terms with Wajid- ur~
‘Rehman. On 16 .

1 2920 we 2l coming towards. uehart

|
in order to pufc)tase buffalos with the help of Umer
. A

Samiullah were ‘t.razellmg r. Toyéta car regiét;ation
‘No. U-6573/PR wﬁer=as Sajid-ur-Rehman, m_/sUj and
Umer Farooq Gul/ar were travelling in Vng Dala
No.2160/1CT from Pcshawa/ lo Vehari. On 16. |(bl 2020 .
at 07:3¢! PM, thén ve reathed al Pipli Adda Kh’cmcwal
Road in the areh bfP S Sajdar Vehari Rai Nazakal TS},

* Farooq Gujjar. |Reohiul-Amfn alongwith Rahat Ali and

Ali. Sher constabl(’ Zahoor por'stable etc had stt);oped us
at Pipli Adda anfdl' anested all of us. Nolhsz was
recovered from bcb:th{ he above vehicles. They took us at
P.S Luddan and lce'J.t us there whole interucni:ﬁg right
of 16/1 7.0].20?0.5 On the same night, they brought
. another car Hon da' Civic at Police Station Luddan and

told us that t'he/i hid retovered some narcotics from

that car whereas we had no concern with the Honda
Civic Car. Nazaki:a't Ali SI slnatched Rs.15,00,000/- from
the possessmn af mJy co-accused Sumiullah arid same'
was misappre 'atjgd by him. On the next da Y, on
. 17.01.2020, ¢ rci scparate false and bogus cuses IFIRs
v No.14/20, 15'(2(%)’ r%ﬁ 16/20 were registered agam.st all

of us in order to éhow fake and bogus perfo:mcuue The

=g PPV
eAE JGOIS O] pRWweyny
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brothel of Sil pah namcly Ismatullah moved an

+

, applzcatton v{'t‘ % ILG Punjab regarqu . thzs

]
E]

hlghhandedness of Luddan Police on whlrh an inguiry

ey

i

was ordered | pn sydme was conducted by SP (IAB) Rao
Muhammad Jqul in w}uch all the cases mclu‘qu the
present case were fc und io be registered fi fcume;IJ and
against the cts Alll !hel P.W.s are police oﬁzczals and

no independent pe:bon was assoczuted by llwm They

I
» ¢

have deposec{ falsely”.

Samiullah:-"I lam| resident of Moosazai Peshawar

wh.ereaS'Rooh—uIl-Amin and Faisal Amin who wgre real

brothers and R(leh'cﬁ Ali and Sajid-ur- Rehman are their

ather in lawsft'T am ri'.mmng a cattle form whereas’

. |
gt Al ahd ichoh-ul*/\mm etc wmve deals in Milk

‘qess. | am _blsrli serb!ing in KPK, police department.
I ‘ :

«
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Oﬁe Umer Farooq Gujiar r/o Vehari city is very close

jnend of Wujid-ur-Relunan who was the real brother of

Sa_]ld -ur-Rehman accused of case PIR No.14/20. The

aboue said UI]L(I Farooqg was on wisiting terins with

Wd_/ld-ur-Rehman Oon 16.01. 2020, we all coming-

towards vehari in order to purchase buffalos with the
help of Umer Faroog Gugjar. 1 alongwith Rahat Ali and
Rocgh ul-Amin were travelling in- Toyota car regxstrallon
No.U-6573/PR whereas Sa_/zd~ur—1?ehman I‘azsal Amin
and Umer [‘arooq Gujiar were travelling in Vigo Dala
No.2160/ICT from Peshawar to Vekari. On 16.01.2020
at 07: 30 P.M,; when we reached at Pipli Adda Khanewal
Road in the area of P.S Saddar, Vehan Rai Nazakat TSI,

Ali Sher constable, Zahoor constable etc had stopped us

at Pipli Adda and arrested all of us. V-No‘thing was
reci??vered Sfrom both the above vehicles. Tl'iey took us at
P.S Luddan an.d kept us there whale mtervemng night
of 16/17.01. 2020 On the same night, lhey b:oughl
another car Hortda Civic at Police Station Luddan and
told us that th}ey had recovered some narcotics from
thag car whereas we had no concem lUllh lhe Honda
Civic Car. Nazakat Ali SI snatched Rs.15,00,000/- from
my possession and same was misappropriated by him.
On the next day, on 17.01.2020, three sep'aratle Jalse
and bogus cases FIRs No.14/ 20, 15/20 & 16/20 were
registered against all of us in order to. show fake and
bogus performance. My brother namely Ismatullah
moved an application to [.G Punjab reqarqu this
htghhandedness of Luddan Police on which an inquiry

was ordered and same was. -conducted, SP (IAB) Rao

Muhammad: Ajmal in whzch all the case
pregent case were found to be registered Jictitiously and

against the fact;s All the P.W.s are police officials and

no independent person was assoczated by thefn They
haue deposed fdlsely"

mcludmg the -

the accuskd did ﬁot 'p‘ro'd‘Uce -defence evidence nor

d to appear as wit{'\esses u/s 340(2) Cr.P.C,

ned eounsel for the accused‘ contended

that
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- that alleged

.vthes’e- PW.s

_which are no

- are liableto B

charas and ¢

the time of r

there are mﬁ:

that accordirg to complaint E Pl D,
on 17.01.204L

while apbear

place on 27.01.2020, that Musdwa

in thls case mqu:ry was conducqed[

which said cg

is no probable chance of convictibd

: kindly be acquitged.

11,

case beyond any shadow of d ubt, that thera are minor discrépancies

material was

have failed td

in motion through his application fo

according to

conducted ra

27.01. 2020

‘ accused and got recovered contrraba

Saleem 1481

s tasts doutt upon

Learned ADPP contende

Arguments heard.

Abdul Jabbar SI/1.

e

K

terial contradlctl ns n:n

lng as PW 1 depdéec

recovery took pla e'

tiLé s

hfng but quite halural;,

recovered from the
eg\t“:sbl-bgh‘ their preseng
e punished.

.
Recor

O/com
|
N L
the said apphcatlorjﬁ, h

t

id' “and’ appreheﬁd d

: |
“while appearing -as F.W.1 bdfor¢

he alongwith dthéi’ ‘;:

=covery deposed Yh

the evu:ience of the prosecutlon .

the alleqed recovery was effected

0 whereas Abdul JaLbbcar SI, the comp!amant of'the case

that the alleged recove:ry took

Saleem 1481/C P.W.3, 'deposed

on 2;5].01.20220. The evidence of

| L
tory of the‘prosecutiorj and even
by Mbhammad Ajmal SI (IAB) in

se including other pa;as welfe found false, hence; there

of the accused, hence, they may
that prosecution fully proved its

that huge quantity of contraband

possessibn of accused, that accused

e in the area, hence, the accused

d per&.lsed.

1p!ainé!ant: of this case set the law

r registration of case Ex.P.D and

e alongwith other police :ofﬁc'ials'.
accused on 17.01.2020 ' having

pium’ in their'pj'eéenie but the said com'plainiant/I.O

the court deposed that on

olice officials apprehended the

nd material from them. Musawar

i

C P.W.3, who alSd associated with Abdul Jabbar SI at
;_haras and opium was rccovered

lised on 27.01.2oéd'w;hereas Vuhammad Ilyas 890/C-1

b??vw%%m‘mg accx»
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"P.W.4, the witness of the alleged recovery as well as Muhammad

Ashraf 1518/C P,W.5 also deposed that alleged ‘reco.very took place
on 17.01.2020. | | |

These contradictions are not minor rather very fatal for
the case of th_e% prosecutivn as the complainant Abdul Jabbar SI

according to record conducted raid on 1‘7.01-.202‘0 and got recovered

the contraband materialv‘fr#m the aCCUSed but"&wjhii‘er-appeafihg ‘as

P.W.1, he set up a new story of date of recovery as 27.01.2020.

It is very strarge ehough to ’say'that' he is even not
certam as to whtan he condlcted raid and apprehended the accused.
This indicates his mefﬂcnency in -dealing wuth such Jike cases. of
sensitive nature. .

Furthermore, oh'the application of brother of Samiullah

accused Ismatullah, an inquiry waé conducted 'by'Sp- (IAB) on the
i

1 - .
orders of 1.G, Punjab, $aid inquiry officer Muhammad Ajmal SP (1IAB)

appeared as C.W.1 and stated that i'hLQui'ﬁi)“Ex.C.W;'l,/A was conducted
by him. Abdul Jgbbar SI P.W.1, who'is the compl;ai-h'afmt.of this case

also stated during cross examination' that he appeared before SP (1AB)

| (

and got record his statemerl He also admitted that after the mqunry,

I.G PunJab lsst'Jed letter ' agamst -police ~ofﬂc1als for initiating .

departmental proceedings agailnst' the police officials including himself.
He admitted it correct'that’ DPO, .Vehari. suh'\m.oned -him alongwith'
other pclice officials where Nazakat . Ah 'SI Ah Sher and Zahoor
Hu.,sam constablc‘.s were arreSLcd and sent to Jall '

,The nqutry conducted by Muhammad AJmal SP (IAB)

Ex.C. W 1/A is a mlrrorito Idcal pohce as. to hQW thgy;:mlsuse'd their

powers in perforlmance of Fhelr official -duties and how théy joined

“hands With the'dr!'ug paddlers! in d'ealing ‘with the business o.f-harcotics

|

knowingly that with this act, the culprits may go. uﬁbunishe‘d. In‘tV"

1\ o »..;fw.w-
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inquiry, ngt only the resp?néi

officials bu

the system.

offence to prejudge the acc 'séd.‘

of evidence and- evidence %Io

|

The frightful nature

and emotigns. ] 3

value (we

ght) oé every qiieée

1

L the recommenciiarJlorps, were made also for stream lining

ot

I ¥ : o ,
ofta crime should not blur the eyes of

- justice or fallow emotlons idgered by the horrifying nature on an

:Cases arz to be decided on the basis

ne.and not on the basis of sentiments

i

1t is, ‘therefore,:dtj’tt\% of the court to assess ihe] probative

Hf evidence available on record in

accordance with the settlec{ dr_lriciples of appreciation of evidence, in

.a dispassionate, systematic lang structured manner without being
, | . S :

influenced| by the nature of thé; allegations.

chain of ‘:T

accused in

with their [innocence.

violation p

decisions |and lawful judgn

administer

with the law and not otherw ide.

proved under the law is the p’ri:

protectiof

a manner that calf'u d

1

of their _invaiuab e
S : |

cumstances, so gs Ea;

The zeal to punish

In the said casb,'tﬁe pros‘Lcutipn failed to complete the

pstablish conclusively the guilt of the

rule out every hypofhesis inconsistent

an offender even in derogation or

f the law w'oul_Li blur the distinction betwecn arbitrary
1e}’1ts.iNo doubt, duty of the courts is to

justice, but thi duity is té be performed in accordance

Tolerating ac'quit{tal;‘of some guilty whose guilt is not

de which the society is to pay for the

FconstitPt'onal right to be treated in

i . .
accordang¢e with the law. ﬁ)tlhehvise, %very person will have to bear

sitting in |executive or judicial o

!
i
{
1
[}
{

- peril of ~4tveing dealt with lbn!de;rl the tjler'sonal' whims of ‘the pe}sons

i . . . |
Frices, which they in their own wisdom

and sUbjeective -assessment cf)ns der gd;od for the society.

bility wias fixed upon thc delinquent




In view of gy above  saijg discussion, | hold that ~

prosecution hés failed to prave its case against accused beyond any

shadow of ¢ fubﬁt up to probability and Possibility which s basic

brinciple of Crllmina! Administrjation of Justice, Ag such, I, by,'giving

——

“the benefit of doubt, acquit Faisal Amin and Samiy|iah accused of the
M—\\—T—'\w- - . ——, \ .
charge. Accusqd are in'custody. "Th'ey.be sent to jajl, from where,

C'\ B : R o .r

‘they be releaséd, i

" period of appeé! Or revision, if any. Car CorbHa GLI U-6573/PR s

already on supeerari. No other person has claimed its ownership. As
. : ! . '

l N . | -
such, order of 'uperdfa'ri is hereby recalled and Cancelled whereas

personal belongings “of the ‘accused be handed over to them in -

accordance with law. Releage warrants be alsg issued, Copy of this

judgment pe delivered to Djstritt Public Prosecutor as'wall as to the

| | \H/w | _.
Announced.- Muhamm '-Masi%%r Anwar Khan,

06.04.2021. Addl. Sessions Judge, vehari

It is cértiﬁed that this judgment consists of Q9 pages,
. !
which are dictated, read,.cori'ecteq and signed by me.

\

sJudge, Vehari,

Addl.
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This is a formal departmental proceeding against -

i on the allegations/charges that he
while posted at Police Lines, Peshawar absented himself from lawful
duty w.e.f 21.01.2020 till date without taking permission or leave.

. In this regard, he was issued charge sheet & summary of
allegation. SDPO Town was appointed as E.O. He conducted the

enquiry & submitted his report/findings that the alleged official did not -

attend the enquiry proceedings. The E.O further reco_mmended that

allegations leveled against FC Sami N0.1922 are proved vide Enquiry

Report No.20/E/PA dated June 2020.

" Upon the finding of E.O, he was issued final show cause
notice & delivered to him through Commandant Peace Corps,
University Campus Peshawar but he failed to Teceive the said notice or
appear before this office as yet.

Now, the Commandant CcpC has intimated a letter wherein
stated that FC Sami Ullah No0.1922 has been transferred to CPC but he
failed to report in CPC as yet vide No.1620/0AS] dated 12.11.2020.

From perusal of the findings of E.O and other material
available on record it has been proved beyond any shadow of doubt
that the alleged official is guilty of deliberate absenge from lawful duty.

Therefore, he 1is hereby dismissed from service_under Police &
Disciplinary Rules-1975 with_imme(iate_effec ri e

remained_absent from 21.01.2020 t
ERINTENDENT OLICE

' s
HEADQUARTERS, PESHAWAR

oB. NO.2O0SR  /pated 20/ () /2020
No-§8_9:]£‘.ﬁ--/PA/-SP/dated peshawar the 22 /_L/ /2020

Copy of above'is forwarded for information & n/action to:

Capital City Police Officer, Peshawar.

DSP/HQrs, Peshawar.

Pay Office, OASI ' o s
CRC & FMC along-with complete departmental file.
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To

. The Capital City Police Officer, .. o

i

Peshawar | &3___ 09 —-9‘_49./
Subject:  APPEAL/REPRESENTATION AGAINST DISMISSAL
A . ORDER OF APPELLANT, PASSED BY
SUPERINTENDENT OF POLICE HEADQUARTERS,

PESHAWAR VIDE ORDER BEARING NO. 3058
DATED 20.11.2020.: ON THE BASIS OF ABSENCE
FROM DUTY.

Respectfully Shev'veth:

,.g:m L ' -~ .

]

- That the appellarit was recrulted/appomted as constable way back
Prowde yeﬁw&k _

(S /i . L2 That the Appellant has about 15 years of service in his credit and
e \ﬂ.‘\“_" , throughout his career, he has performed his duty with full devotion, .
v : '"“:\q@V deduction and commitment and no complaint whatsoever has ever
Y.\ | ' : '

been made against him.

3. That brother of Appellant is running a Dairy Farmi business. Due to
urgency, Appellant was deputed to handover sale consideratioh

" -regarding purchased cattlé to the person from whom Appellant’s
brother had purchased the cattle. |

agp/ 4. That on 16.01.2020, Appellant after asking verbal permission of
T@V Wkﬂ\/{leave from his Officer i.c DSP Umer Daraz Khan had left to Vehari
[?( . " and was falsely, malafidely arrested and false case U/S 9 C CNSA was

7
“pv
Ny



Wy

PO

. registered. Application againsf the said police officials who bad

registered the said case was moved in which inquiry was conducted
wherein Appellant was exonerated from the charge and police officials

who were involved iﬂ the said false 'Linplication'of the Appellant in the

said FIR were held responsible and were suspended.

5. That after Trial Appellant was acquitted ﬁom'the charge on
04.06.2021.

Copy of Judgment/Order of Additional Sessions Judge Vehari
alongwith the inquiry is hereby annexed.

6. That after acquittal Appellant when came back to Peshawar he was

informed that his services were terminated due to absence from duty

by superinterident of Police Headquarters, Peshawar vide order dated .

20.11.2020. )

7. That the impugned Order is liable to be set aside as the absence of |
Appellant was not intentional rather was due to reason mentioned

above.

8. That the Acquittal Order of Appellant cleéﬂy shows that he was

‘falsely been implicated in the instant case even Court directed the

concerned Official of Vehari i.e. DPO for initiating Departmental

proceedings against the complainant of the said case.



Se
/’

9. That Appellant has not been treated in accordance with law hence '
his rights are secured and guaranteed under the law and constitution.

10.That no procedure has been followed before awarding Appellant
the penalty of dismissal from service. Appellant has not been served
with summon, notice or any charge sheet or statements of allegations’
or any inquiry has been conducted to probe the charges, the whole
proceedings are thus nullity in the eyes of law.

11.That Appellant has been condemned unheard.

In the light of above sated legal and factual grounds, It is, théreforc
humbly requested that impugned dismissal from service Order of
Appellant may be set aside and the Appellant be reinstated in service
with all back benefits. '

Appellant

X ~Constable Samiullah
Belt No 1922
R/o Musazai, Mohalla Tazi Khail
Peshawar

Dated 22.04.2021 Cell: 03219863642
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L - . OFFICE OF THE
/ CAPITAL CITY POLICE OFFICER,
PESHAWAR'

ORDER, . ) ‘ o
Thxs order will dxspose of the departmental appeal preferred by Ex-Constable Sami Ullah

No 19?2 who was' awarded the- maJor ‘pumshment of "Dlsmlssnl from service” under PR-1975

by SP/HQr Peshawar vide OB "No:3058, dated 20-1 1-2020.

2- Short facts leadmg to the instant appeal are that the appe]lant while posted at Police Lines
Peshawar: abs_ented himself from his lawful duty w.e.f 21,1.2020 to 20,11,2020 without any lcave o

permission from his seniors. (Total absenee 10-months).

' . 3- . He was issued proper Cha_rge Sheet and Summary of Allegations by SP/FIQr: Peshawar.
.~ SDPO/Town: was appointed as inquiry officer to scrutinize the conduct of the accused official. The
.7 inquiry officer after conducting proper inquiry submitted his findings that the alleged official did -

not attend the inquiry procecdings and reeommended that the a_llege_ﬁbrrs levelled against him in the

) chargc sheet are proved. The competertt authority. in. light of the ﬁndingé of the inquiry officer

issued-him Final Show Cause Notice, but he failed 1o receive the said notice or appear before the

competent authority, hence was. awarded the above major punishment.

4- He.was heard in person in O.R and the relevant record along with his explanation peruscd.

: Dunng personal heanng the appellant stated that his absence was not intentional rather it was duc
to mvolvement in case FIR No. 15/20 dated 17.01 2020 u/s 09 C CNSA-1997 Police Station
- Luddan D1strxct Vchau Punjab and the- Honourable Court of Addxtxonal Session Judge District
' VChd]’l Punjab acquitied hxn of the charges in the case vide Judgement dated 06.04.2021. In this
-, regard the ofﬁce of. Deputy Inspeetor General of Pohee lntemal Accountabﬂ.ty Punjab, Lahcre -
“was also requcsted about the role of:the Ex-constable in the instant case. The AIG/Enqumes Punjab

“. vide his letter No..854/Inq dated 31 03 2022 has forwarded a copy of the inquiry report conducted
" by SP/IAB Multan on the applxcauon of ‘one Asmat Ullah brother of the Ex-ofﬁcxa.l The inquiry

officer conducted a détailed inquiry wlncn emanates that his involvement in the smuggling of

. narcotics cannot be fulled out. He travelled to Punjab with- eo-vﬂlager and changer‘ ‘he vehicle near
. Siyal More. His role is doubtful in the whole epnsode Therefore, keepmg in view his suspected role

in the matter h:s appcal for Teinstatement in service is hereby rejected/f' ted being also time barred

-for 04 months and 02 days o v
| 2
HQr., No ...... 7 ....... 7 .
o )& [yl
Dt fersslovefrusmsioeler : .
. CAPITAL CITY rom.; OFFICER, ’/'1;4

PESHAWAR.

Coples for iniformation and necessary action'to the:-
+" SP/HQrs: Peshawar. ~ o
2. ADAT.CCP Peshawar.

3. CRG,0ASI & Pay Officer, ’ v i~
4.. FMC: along with-FonjidMisseal: - " IR ¥ 0.1 XA
5. Official Coucem ' ’ : .
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Accepted subjeet to the terms regarding fee

FOWER OF ATTORNEY

inthe Court of /K//ﬁ _XWW_//Q/[/gémLé ,Zj‘/;//”b <

: ) Plaintiff
YAppellant
}Petitioner
}Complainant

VERSUS
_Z%; ;Zf/_ Zi _ﬂ?_// _ tDefendant

} Respondent
~ }Accused

1
S

Appeal/Revision/Suit/Application/Petition/CaseNo. _~~~~ of
Fixed for

I/'W . the undersigned, do hereby nominate and appoint

ZARTAJ ANWAR & IMRAN KHHAN ADVOCAYES, my true and lawful attorney, for

me in my same and on my behalf to appear at | /T _ _to appear. plead, act

and answer in the above Court or any Court to 'which the business is transferred in the
above matier and is agreed to sign and file petitions. An appeal. stalements, accounts,
exhibits. Compromisesor other documents whatsoever, in connection with the said matter
or any matter arising there from and also to apply for and receive all documents or copies
of documents, depositions cte, and to apply for and issue summons and other writs or sub-
pocna and Lo apply for and get issued and arrest. attachment or other executions, warrants
or order and to conduct any proceeding that may arise there out: and to apply for and
reecive payment of any or all sums or submit for the above matter to arbitration. and to
cmployee any other [Legal Practitioner authorizing him to exercise the power and
authorizes hereby conferred on the Advocate wherever he may think fit to do so. any other
kewyver inay be appointed by my said counsel to conduct the case who shall have the same
[HOWCTS,

AND to all acts legally necessary to manage and conduct the said case in all
tespects, whether herein specified or not, as may be proper and cxpedient.

AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behal(
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always. that I/we underiake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counsel
or his nomince, and if awarded against shall be payable by me/us

IN WITNESS whereol I/we have hercto signedat _

the dayto _ __ theyear
xecutant/BExecutants

INMRAN KHAN RTAJ ANW

Advocate Theh Court Advocate igh Courts

Nob. 3436000648

ADVOUATES, LYGAL ADVISORS, SEERYVICE & LLABOUR LAW CONSULTANT
FR-5. Fourth Floor, Ritear Pia Saddar Road. Peshawar Cantt
Mohife-032].63591 82
BE-10-9834

CNICE 7301105045 1.3

-
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[Supreme Court of Pakistan] ‘ : N b

Present: Iftikhar Muhammad Chaudhry, C.J., Tassaduq Hussain Jillani, Amir Hani Muslim,
Gulzar Ahmed and Sh. Azmat Saeed, JJ

MIR AJAB KHAN and another---Appellants

Versus

DEPUTY POSTMASTER-GENERAL, SRP, DERA ISMAIL KHAN and others---Respondents
Civil Appeals Nos.512 of 2011 and 447 of 2012, decided on 23rd April, 2013.

(a) Sefvice Tribunals Act (LXX of 1973)---

----S. 4(1)---Appeal before Service Tribunal, filing of---Limitation---Departmental authority |not
communicating its decision to civil servant within 90 days---Effect---Where within the stipulated
period of (90 days) decision of departmental authority was not communicated to the civil servant, he
an option to either file appeal (before the Service Tribunal) within the next 30 days without wa1 ng
decision of departmental authority, or he could wait till the date of communication of
departmental authority and from said date he could file le appeal within the next 30 days.

Chief Engineer (North) and another v. Saifullah Khan Khalid 1995 SCMR 776 and Taj
Muhammad Afridi v. Principal Secretary to the President Secretariat and others 2011 SCMR 1111 ref.

(b) Punjab Employees Efficiency, Discipline and Acfcountability Act (XII of 2006)---

----S. 19---Appeal before (Punjab) Service Tribunal, filing of---Limitation---Decision on departmental
appeal or review petition not received within a period of 60 days---Effect---Where civil servant| had
availed opportunity of departmental appeal or review and decision of the same was not received by civil
servant within 60 days, then on the expiry of such period he could prefer appeal before the (Punjab)
Service Tribunal within the next 30 days, notwithstanding, as to whether departmental appeal had been
decided or not. ' |

Chief Engineer (North) and another v. Saifullah Khan Khalid 1995 SCMR 776 and Taj .
Muhammad Afridi v. Principal Secretary to the President Secretariat and others 2011 SCMR 1111 ref.| . | 1

|

; |r -.;

i' N

----S. 10---Appeal before Service Tribunal, filing of---Limitation---Decision on representation or review
petition filed before competent authority not received within a period of 60 days---Effect---Where civil
servant had availed opportunity of representation or review before competent authority and decision of the
same was not received by civil servant within 60 days, then on the expiry of such period he could prefer
appeal before the Service Tribunal within the next 30 days, notwithstanding, as to whether representation
or review had been decided or not.

(¢) Removal from Service (Special Powers) Ordinance (XVII of 2000) [since repealed]---

(d) Removal from Service (Special Powers) Ordinance (XVII of 2000) [since repealed]---

----S. 10---Appeal before Service Tribunal, filing of---Limitation---Representation or review not available
under the rules of the competent authority---Civil servant, in such circumstances, would file appeal before
the Service Tribunal within 90 days.

|
fd 25-May-22, 10:31 AI\/:J



http://www.plsbeta.com/LawOnline/law/casedescriptior

Casc Judgement

20f4

" (e) Removal from Service (Special Powers) Ordinance (XVII of 2000) [since repealed]---

---88° 9 &10---Appeal before Service Tribunal, filing of---Limitation---Decision on representation or
review petition filed before competent authority not received within a period of 60 days---Effect---Where
an appeal had been filed under S.9 of Removal from Service (Special Powers) Ordinance, 2000 within a
period of 15 days, the aggrieved (civil servant) should wait for 60 days and on the expiry of such period
he would have an option either to approach the Service Tribunal within 30 days or wait till}the
decision of competent authority and on the communication of the same, he could file appeal
within 30 days. :

Muhammad Shoaib Shaheen, Advocate Supreme Court and Ch. Akhtar Ali, Advochts ~ond
Record for Appellants (in C.A. No.512 of 2011). l

Muhammad Asif, Advocate Supreme Court and S.M. Khattak, Advocate-on-Record for Appellants
(in C.A. No. 447 of 2012).

Jawad Hassan, Additional A.-G. Punjab, Raja Maqgsood Hussain, Suptd. Excise and Malik
Shahzad Hussain, Senior E.T.O. for Respondents (in C.A. No. 447 of 2012). '

M.S. Khattak, Advocate-on-Record for Respondents (in C.A. No.512 of 2011).
Date of hearing: 23rd April, 2012.
ORDER

IFTIKHAR MUHAMMAD CHAUDHRY, C.J.---In instant cases leave to appeals was
granted vide orders dated 19-4-2012 and 7-5-2012. Marshaling the facts of both the cases is not
necessary except noting that Mir Ajab Khan (appellant in C.A. 152 of 2011) while in the employment of
Federal Government was dismissed from service. Through this appeal he questions the period of
limitation in filing appeal under section 4 of the Service Tribunal Act 1973, interpretation of which ha:
been recorded in the case of Chief Engineer (North) and another v. Saifullah Khan Khalid (1995 SCM |
776). Asad Tora (appellant in C.A. No. 447 of 2012) was in the employment of the government of [Punja

Efficiency, Discipline and Accountability Act 2006 (hereinafter referred to as the Act 2006), interpretation
of the same has also been recorded by this Court in the case of Taj Muhammad Afridi v. Principal
Secretary to the President Secretariat and others (2011 SCMR 1111).

2. It is to be noted that in this case we have already interpreted the question relating to period of
limitation in filing of appeal under section 10 of the Removal From Service Special Powers Ordinance,
2000. It would be appropriate to reproduce the same hereunder:-- |

"Notwithstanding anything contained in any other law for the time being in force, any person
aggrieved by any final order under section 9 may, within thirty days of the order, prefer an appeal in the
Federal Service Tribunal established under the Service Tribunals Act, 1973. '

Provided that if a decision on a representation, or review petition under section 9 is not received
within a period of sixty days, the affected person may file an appeal under this section within a period of
thirty days of the expiry of the aforementioned period".

3. At this juncture comparison of section 10 of the Removal from Service (Special owers{
Ordinance 2000 (hereinafter referred to as the Ordinance 2000), section 19 of the Act 2006 is neges sar}}

http://www.plsbeta.com/LawOnline/law/casedescription.asp?cased..

because both these laws have substituted some of the provisions governing the period of limitat on for

ﬁling appeals under these instruments. The object of both the instruments was good governance in the
civil service. However, we have already compared section 4 of the Service Tribunal Act, 1973 and section

25-May-22, 10:31 AM

and has questioned the period of limitation in filing appeal under section 19 of the Punjab Employees -
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" 10 of the Ordinance, 2000, which is identical to section 19 of Act 2006, in the judgment lof] Taj | :
Muhammad Afridi (ibid), contents wherefrom are reproduced herein below:-- ll l ‘
3 I
"(9) £ In terms of the second eventuality, after a lapse of 90 days of filling of the appeal of review ogI {[{ :
representation he can file the appeal. But there is no specific cutoff period for filing the same. However, | '
the appellant was proceeded against under a special law i.e. the Removal from Service (Special Powers)
Ordinance No.XVII of 2000, section 9 of which provides cutoff date/period of limitation for various
remedies available to a civil servant. A person on whom a penalty is imposed, may within 15 days from
the date of communication of the order prefer a representation to the Prime Minister or such authority as
the latter may designate in case the order has been passed by the Prime Minister, person concerned may
within the afore-referred period submit representation to the President. Section 10 of the Ordinance
stipulates that a person aggrieved of the order passed under section 9 referred to above, may prefer appeal
to the Federal Service Tribunal within 30 days. The proviso, however, spells out that if no decision has
been received by or communicated to the person so aggrieved (who has filed representation in terms of
section 9 of the Ordinance) he may within a period of 60 days of its submission (representation) to the
prescribed authority prefer an appeal to the Service Tribunal within 30 days of the expiry of the afor¢said
" period. Unlike the proviso to section 4 under the Service Tribunals Act, this proviso lays down a cu]t off
period within which he has to file appeal to the Tribunal i.., "within a period of sixty days of its
submission to the prescribed authority, he may prefer appeal to the Service Tribunal within thirty days of
the expiry of the aforesaid period". '

appeal within the period prescribed under the proviso to section 10 of the Removal from Service (Spgcial
Powers) Ordinance, failing which the appeal was time-barred. The argument of the learned counsel|for the
appellant that a civil servant can file appeal within 30 days of the communication of the final order passed
on appeal or representation is not tenable. The judgments to which reference has been made by the learned
counsel were cases of appeals under the Service Tribunals Act and not the Removal from Service (Special
Powers) Ordinance. Under he latter law, a person has 90 days (60 + 30) from submission of representation
to prefer an appeal before the Service Tribunal. |

|
| } |
(10) The two provisions are distinct and have to be construed accordingly. The appellant had t ﬁlel} i ‘
i

(11)  We have gone through the judgments relied upon by the appellant's learned counsel and fin ' that
- those are of no avail to him because in both these cases appeals were filed under the Service Tribunalg Act
and not under the Removal From Service (Special Powers) Ordinance.

(12) In terms of the special law under which appellant was proceeded against and under which he
availed the remedy of appeal, cannot be made open ended to mean that till the outcome of the
representation is communicated to him, he may not file appeal before the Service Tribunal. This would
defeat the very purpose of the law. In Tanveer Hussain v. Divisional Superintendent, Pakistan Railways
(supra) the Court was called upon to interfere the same issue that we are seized of i.e., the question of '’
limitation under section 10 of the Removal from Service (Special Powers) Ordinance, the Court held as ||
follow:- ; ‘i }
Lol

"10. It was thus incumbent for the petitioner to have approached the Tribunal within 90 days from i
26-3-2002, the date on which he filed submitted his representation, which was decided on 23-10-2002 by
which time the period of 90 days provided in section 10 of the Ordinance had already expired. The appeal
of the petitioner before the Service Tribunal was clearly time barred. The contention advance by the
petitioner for condonation of delay even if taken to be true would not be of any assistance to him in
explaining and overcoming the delay in filing the appeal before the Tribunal."

fl. Ratio of the judgment in the case finds mentioned in paragraphs Nos. 9 to 12. It is equally
important to note that in this case the effect of the judgment as reported in the case of Chief Engineer
(North) (ibid) is considered, as it is evidence from the judgment.

5. On baving gone through both the judgments, we are of the opinion that there is no conflict
between the judgments in the case of Chief Engineer (North) (ibid) as well as in the case of Taj

0
3of 4  25-May-22, 10331 AI\/;IA
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Muhammad Afridi (ibid). It may not be out of context to mention that section 19 of the Act 2006, had also
clarified that the employees had to file an appeal in the Punjab Service Tribunal within a period of 30 days
of thgexpiry of period of 60 days whereafter the authority with whom the departmental appeal is pending
shall not take any further action. It is clearly provided in this section that the departmental authority would
have no power to give any decision after the expiry of 60 days, whereas in the Service Tribunal Act 1973

as well as in the Ordinance 2000, no such provision exists.

6. It would be appropriate if the respective legislative bodies consider incorporating such provisions
in their laws to avoid any confusion which occurs to an employee, in filing of the appeal. Thus we held as
follows:--

(a) Where a departmental appeal has been filed within prescribed period, if provided, the affectee o |
Civil Servant had to wait for 90 days in case of filing appeal under section 4 of the Service Tribunal Ac
1973; |

(b) If within the stipulated period the affectee or Civil Servant is not communicated the decision of
the competent authority, he had an option to file appeal within next 30 days without waiting the decision
of the departmental authority; '

OR

(c) He can wait till the time of communication of the decision by the departmental authority and from
the said date he could file appeal within next 30 days. As far as the Ordinance 2000 and the Act 2006 are
concerned, the affectee/employee had to avail an. opportunity of departmental appeal, review or
representation, if available after a period of 60 days and on the expiry of such period within next 30 days
he would prefer appeal before the Tribunal, notwithstanding, as to whether the departmental appeal has
been decided or not.

2 If no appeal/representation or review is available under the relevant rules of the department, the
aggrieved person would file appeal in the Tribunal within 90 days under the Ordinance. \

3) In the case of Ordinance, 2000, if an appeal has been filed under section 9 within a period qf 1 i
days, the aggrieved person shall wait for 60 days and on the expiry of the same he would have an|option
either to approach the Service Tribunal within 30 days or wait till the decision of the departmental
authority and on the communication of the same within next 30 days appeal shall be filed.

7. As we have observed hereinabove that there is no conflict in both the judgments referred to herein
above, as such no interference by this Bench is called for in the case and the cases shall be decided by the
respective Benches accordingly.

MWA/M-31/SC Order accordingly.

25-May-22, 10:31 AM
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You may, ‘therefore, appear before the Trlbunal on the sald date and at the said
place either personally or through an advocate for Presentation of your case, fallmg
which your appeal shall be liable to be dlsmssed in default '

/‘o?\] 01‘» /’31’ jm AMM/“/ o

A Reg‘lstrar : '
Khyber Pakhtunkhwa Service Trlbunal
Peshawar.

%




. » ’ . W.KP “ | ' |
- - VA SEI PESHAWAR.
YBER PAKHTUNKHWA SERVICE TRIBUNAL,
KH ‘

ER ROAD, 3
JUDICIAL COMPLEX (OLD), KHYB 3!

PESHAWAR. .
- ‘ 21 |
No- . | - e eesreseans £20 “.

’ -~ . - APPEAL No??? ......... . o o
- ?C“’M\UOOGL ............... ereerinrresasenesassanes - Apeuant[Petltloner

| R R

\" ........ ( —'\‘ ..... ‘. " .................. ....................................................... RESP()ND_ENT(S)

‘ ‘ . - - .'Cm
| QO{)""JP’.‘J‘V : (Qp‘ {*40' AN Y\ POQJ.Q C&}'

. Notice to Potitiomer - ” B

\ . | ‘?9 SLo*éfm\Af

o{n ........... :)., .é. _1' a-.d.l.)r- at-cemu.... Lq; e

----------------------------------

'You may, ;
Place either person
which your appeal shall be liable to be di

smissed in defaylt,
- (o X MQ O(J t!‘).ﬂ";&‘o;(kﬂ(}
! a . Khyber Pakhtunkhwa Service Tribunal,
A S | o 4 pldiwa Se
Nmpg————




